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GENERAL ORDER IN BANKRUPTCY 



SUPREME COURT OF THE UNITED STATES 1 



October Term, 1915. 

It is ordered that General Order in Bankruptcy No. 21 be amended 
so as to read as follows: 

XXI. 
PROOF OF DEBTS. 

1. Dépositions to prove daims against a bankrupt's estate shall be 
correctly entitled in the court and in the cause. When made to prove a 
debt due to a partnership, it must appear on oath that the déponent is a 
member of the partnership ; when made by an agent, the reason the 
déposition is not made by the claimant in person must be stated ; and 
when made to prove a debt due to a corporation, the déposition shall be 
made by the treasurer, or, if the corporation has no treasurer, by the offi- 
cer whose duties most nearly correspond to those of treasurer; if the 
treasurer or corresponding officer is not within the district wherein the 
bankruptcy proceedings are pending, the déposition may be made by 
some officer or agent of the corporation having knowledge of the facts. 
Dépositions to prove debts existing in open account shall state when 
the debt became or will become due ; and if it consists of items ma- 
turing at différent dates the average due date shall be stated, in de- 
fault of which it shall not be necessary to compute interest upon it. 
Ail such dépositions shall contain an averment that no note has been 
received for such account, nor any judgment rendered thereon. Proof s 
of debt received by any trustée shall be delivered to the référée to whom 
the cause is referred. 

(Promulgated November 1, 1915.) 

i For other orders, see 18 S. Ct. iii, 89 Fed. iii, 32 0. 0. A. ili. 
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UNITED STATES CIRCUIT COURTS OF APPEALS 
AND THE DISTRICT COURTS 



UNITED STATES v. OLIPHANT et al. (three cases). 

OLIPHANT et al. v. UNITED STATES (two cases). 

(Circuit Court of Appeals, Third Circuit. February 15, 1916.) 

Nos. 2029-2033. 

1. Cleeks or Courts <§=»61 — Accounttng as to Fées — "Emoluments" — 

"Service Connected with the Clebk's Office." 

Rev. St. § 839 (Comp. St. 1913, § 1404), provides that no clerk of a 
District or Circuit Court shall be allowed to retain of the fées or émolu- 
ments of tais office for tais Personal compensation a sum exceeding $3,500 a 
year. Section 833 (Comp. St. 1913, § 1394) requires every such clerk 
semiannually to make to the Attorney General a written return of ail 
fées and émoluments of tais office, and Act June 28, 1902, c. 1301, 32 Stat. 
475 (Comp. St. 1913, § 1398), similarly provides, and furttaer provides that 
"émoluments" shall be understood as including ail amounts received in 
connection with certain matters and ail other amounts received for 
"services in any way connected with the elerk's office." Section 918 
(Comp. St. 1913, § 1544) authorizes Circuit and District Courts to make 
rules and orders to govern their procédure, and otherwise regulate their 
practice. Thereunder a Circuit Court adopted a rule requiring the record 
in suits in equity and on demurrers and rules to show cause to be printed 
under the supervision of the clerk, upon payment by the parties of the 
estimated cost, and providing that the costs for printing should be taxed 
against the losing party. Held that, where the clerk chargea litigants 
for printing an amount in excess of the amount paid by him for the 
printing, the amount so received by him was for services connected in 
a way with the elerk's office, and should hâve been reported and paid to 
the government, as the rule had the force of law and demanded of the 
clerk a service in connection with that part of the court's business pe- 
culiarly related to his office. 

[Ed. Note. — For other cases, see Clerks of Courts, Dec. Dig. <®=>61. 

For other définitions, see Words and Phrases, First and Second Séries, 
Emolument.] 

2. Cleeks of Courts <S=»67 — Duties — Power of Court to Impose Duttes. 

Under Rev. St. § 918 (Comp. St. 1913, § 1544), authorizing District and 
Circuit Courts to make rules and orders to govern their procédure and 
regulate their own practice, a Circuit Court had power to require the 
clerk of such court to supervise the printing of the record in suits in 
equity and on demurrers and orders to show cause. 

[Ed. Note.— For other cases, see Clerks of Courts, Cent. Dig. §§ 101-108; 
Dec. Dig. <S=>67.] 

<Ê=>For other cases see same topio & KKY-NUMBBR in ail Key-Numbered Digests & Indexes 
230 F.— 1 
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3. Clerks of Courts <§=>61 — Accounting as to Fées — Actions to Recoveb 

Fées. 

Where the clerk of a Circuit Court chargea litigants for having the 
record in equity cases and on demurrers and orders to show cause print- 
ed under his supervision an amôunt in excess of that paid by hirn for the 
printing, retaining the différence, and thèse printing transactions were 
privately conducted and nowhere appeared in the office records and 
reports to the Attorney General of the fées and émoluments of the clerk's 
office, the fallure of the government for 17 years to discover such practiee 
and to demand reports and payments of such émoluments did not preclude 
a recovery thereof, on the theory that there was an account stated be- 
tween the clerk and the government. 

[Ed. Note. — For other cases, see Clerks of Courts, Dec. Dig. <g=>61.] 

4. Cleeks or Courts ®=»61 — Accounting as to Fées — Actions to Recoveb 

Fées. 

Where the clerk of a Circuit Court failed to account to the government 
for fées collected for services in connection with certified transcripts of 
records transmitted to the Circuit Court of Appeals, and in the docket 
records of such cases entries were made showing that transcripts had 
been forwarded to the court, but failing to show that fées had been 
chargea or collected therefor, and such accounts were examined and pass- 
ed • by the officiais of the Department of Justice, the f allure of the dé- 
partaient to discover that the fées were being withheld did not amount to 
an approval of the clerk's rétention of the fées or to an account stated, 
defeating a recovery of such fées by the government 

[Ed. Note. — For other cases, see Clerks of Courts, Dec. Dig. <@=61.] 

5. Clerks of Courts ®=j61 — Accounting as to Fées. 

Eev. St. § 828 (Comp. St. 1913, § 1383), preseribing the fées of clerks 
of the District and Circuit Courts, prescribes a fee of 10 cents a folio 
for making a copy of any entry or record. Sections 833, 839, and 844 
(Comp. St. 1913, §§ 1394, 1404, 1414) require such clerks to niake reports 
of the fées and émoluments of their office, and forbid the rétention by 
thein of an amount exceeding their salary. Under a rule of a Circuit 
Court requiring the records in equity cases and on demurrers and rules 
to show cause to be printed under the clerk's supervision, the clerk made 
a practiee of procuring and retaining extra copies of the record as so 
printed and using one of them for the transcript of the record returned to 
the Circuit Court of Appeals, and claimed the right to retaln the fées 
received from litigants for making such transcripts, on the theory that 
he owned the copies of the record used and could sell them and keep the 
proceeds. Held,, that it was his duty to demand and collect fées at the 
rate prescribed by statute, and to report and pay such fées to the govern- 
ment. 

[Ed. Note. — For other cases, see Clerks of Courts, Dec. Dig. <g=61.] 

6. Clerks of Courts <S=52 — Fées — Statutory Provisions — "Return." 

Rev. St. § 828 (Comp. St. 1913» § 1383), preseribing the fées of clerks 
of Circuit and District Courts, prescribes a fee of 15 cents a folio for 
entering any rule, etc., or making any record, certificate, return, or report, 
and a fee of 10 cents a folio for making a copy of any entry or record 
or any paper on file. Rule 14, par. 2, of the Circuit Court of Appeals for 
the Third Circuit (90 Fed. clv, 31 C. C. A. clv) requires the clerk of the 
court to which any writ of error may be directed or from which an appeal 
may be taken, upon payment or tender of the fées therefor, to make a 
return thereof by transmitting a true copy of the record, bill of excep- 
tions, etc. Held, that the proper fee for a certified transcript of the 
record on appeal or writ of error is 10 cents a folio, since the acts for 
which the higher fee is prescribed are original acts, deriving their origin 
from no previous record, and requiring original thought and judgment to 
make it conform precisely to the things done or ordered, while the 

$=»For other cases see same topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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originality, discrétion, or Judgment connected with the making of a 
certified transcript of the record is restricted to the sélection of the parts 
of the record required by the rules to be transcribed, and responsibility 
in copying such parts is limited to accuracy, and, while the raie désig- 
nâtes the transcript a "return," the return is to be made by transmittingr 
a true copy of the record. 

[Ed. Note.— For other cases, see Clerks of Courts, Cent. Dig. §§ 78, 79 ;• 
Dec. Dig. <S=>52. 

For other définitions, see Words and Phrases, First and Second Séries, 
Return.] 

In Error to the District Court of the United States for the District 
of New Jersey ; Thos. G. Haight, Judge. 

Three actions by the United States against Henry D. Oliphant and 
others. In the first two actions judgment was rendered for the gov- 
ernment for an insufficient amount, and each party brings error. In 
the third action judgment was rendered for the défendants, and the 
United States brings error. Reversed, and new trials ordered. 

J. Warren Davis, U. S. Atty., and Joseph L. Bodine, Asst. U. S. 
Atty., both of Trenton, N. J. 

Alan Strong, of Philadelphia, Pa., for défendants. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit 
Judges. 

WOOLLEY, Circuit Judge. The questions in thèse cases arose out 
of the failure of the clerk of the Circuit Court of the United States 
for the District of New Jersey to report and pay to the govemment 
certain moneys, which he had collected through a long term of years 
for work done in connection with printing records for use in the Cir- 
cuit Court and transmitting records for use in the Circuit Court of 
Appeals. Thèse questions raise two inquiries, first, whether the work 
done in connection with printing records was a service connected with 
the office of the clerk, the fées or émoluments for which were payable 
to the government; and second, whether the clerk's charges for certi- 
fied transcripts were made at the rate prescribed by statute. 

The conduct out of which grew thèse questions was this : The prin- 
cipal défendant was sub-clerk and deputy clerk of the Circuit Court of 
the United States for the District of New Jersey from 1875 to 1904, ' 
and was clerk of that court from 1904 to 1912, when the court was 
abolished. When he became clerk, he continued a practice, which, ac- 
cording to the testimony, had theretofore existed, if not with the ap- 
proval, then with the acquiescence and knowledge of several judges. 
Under this practice he charged litigants for printed copies of records 
in equity cases, for use in the Circuit Court, at the rate of $1.50 a page, 
paid for printing the same at the rate of $1.00 a page, and kept the 
différence. He omitted to make office entries of such transactions, 
and failed to include them in his émolument accounts and in his peri- 
odical reports to the government. For certified transcripts of records 
transmitted to the appellate court of the circuit, the défendant clerk 
made charges at the rate of 10 cents a folio. He likewise omitted to in- 
clude thèse fées in his office records and émolument accounts, (though 
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noting therein the issuance of the transcripts) failed to report them to 
the government, and retained them for his own use. 

The conduct of the clerk with respect to thèse matters had its origin 
in a rule of the Circuit Court, first promulgated in 1893 and with few 
changes again promulgated in 1898. This rule is as f ollows : 

"Rule for Printing. 

"1. In ail suits in equity, the record and ail proceedings in the cause shall 
be printed under the supervision of the Clerk, before final hearing. 

"2. AU pleadings on demurrer, and the state of the case on rules to show 
cause at common law, shall be printed under the supervision of the Clerlc be- 
fore the argument, If the record thereof shall exceed thirty folios. 

"3. The Clerk shall cause an estimate to be made of the cost of printing 
record, and shall notify the party complainant (or plaintiff) of the amount of 
the estimate for printing the said record and proceedings on his behalf, and 
the défendant of the amount for printing the record and proceedings on his 
behalf and upon payment of the amount the Clerk shall cause the record to be 
printed. 

"4. Upon failure of either party to pay the amount estimated for printing, 
within a reasonable time, such proofs of the delinquent party will not be con- 
sidered at the hearing, unless otherwise ordered by the Court. 

"5. The amount of the costs for printing the record shall be taxed against 
the party against whom costs are given." 

Three actions at law were instituted by the United States on the 
three bonds of the clerk. The défendant, Henry D. Oliphant, is the 
principal in each of the bonds; the other défendants are the sureties. 
The actions are conveniently referred to as first, second and third, 
having référence to the succession of the respective periods covered 
by the bonds. They were tried together, and, upon review, were 
heard together. , 

In the first suit, the government made two demands, covering the 
period of the first bond : 

(a) For the moneys collected above the cost of printing records for 
use in the Circuit Court, representing fées or émoluments charged by 
the clerk for services rendered in supervising printing, — referred to 
throughout the case as "printing" ; and 

(b) For fées or émoluments collected by the clerk for services ren- 
dered in connection with certified transcripts of records of the Circuit 
Court, transmitted on appeal or writ of error to the United States 
Circuit Court of Appeals for the Third Circuit, — referred to through- 
out the case as "transcripts." 

The défendant clerk admitted the acts upon which thèse claims were 
based, but justified them by his interprétation of the rule, and, as he 
claimed, by the contemporaneous interprétation given it by long con- 
tinued practice and judicial and departmental acquiescence and ap- 
proval. 

The trial court submitted to the jury the question, whether the work 
done in supervising printing constituted services performed by the 
clerk in connection with the duties of his office or constituted some- 
thing else, accompanying the submission with appropriate instructions 
that, if found to be services, the verdict should be for the government, 
and if not, then for the défendants. 

Upon the claim for moneys collected for transcripts, the court 
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directed a verdict for the government for an amount based upon a 
charge of 10 cents a folio, stating, as a matter of law, that to be the 
rate prescribed by the statute for such a service. 

The jury found that the work done in connection with "printing" 
did not constitute services, and returned a verdict for the government 
only for the moneys collected for "transcripts," which, together with 
interest, amounted to the sum of $6,224.56. Each party sued out a 
writ of error. 

In the second suit, the government made two similar demands, cov- 
ering another period, resulting in like rulings by the court, a like find- 
ing by the jury, and a verdict for the government for $3,582.90. Each 
party prosecuted a writ of error. 

In the third suit, the government made but one demand. This re- 
lated to fées collected for printing during the third period. Upon this 
demand the court submitted the same question as it submitted upon 
like demands in the other suits. The jury made a like finding and 
rendered a verdict for the défendants. In this case the government 
alone sued out a writ of error. 

The questions raised upon the writs of error, prosecuted by both 
parties, are susceptible of the following gênerai classification: 

First: Whether the défendant clerk should account for and pay to 
the government the différence between the cost of printing records for 
use in the Circuit Court and the amount charged therefor. 

Second: Whether the court should hâve submitted to the jury, or 
decided as a matter of law, the question whether the moneys received 
by the clerk for printing records for use in the Circuit Court, were 
for services connected with his office. 

Third: Whether testimony showing the origin and continuance of 
the clerks' practice of obtaining printing at one price and charging for 
it at another, and retaining the différence, and showing the knowledge 
and acquiescence of judges and the départaient therein, was admissible 
in évidence. 

Fourth: Whether the. clerk should account for and pay to the gov- 
ernment the moneys received for the printed transcripts of records 
sent on appeals and writs of error to the Circuit Court of Appeals, and, 
if so, 

Fifth: Whether the court erred in directing the jury to find for the 
government for amounts based upon the rate of 10 cents per folio in- 
stead of upon the rate of 15 cents per folio. 

Against the demands of the government, the défendants claimed an 
allowance of certain déductions for extra printing and expenditures 
incident to supervising the printing. Thèse déductions were allowed 
by the trial judge in his instructions to the jury. Their allowance is 
not specifically assigned as error, though perhaps embraced in one 
gênerai assignment, but as there is no exception to this feature of the 
charge or to the admission of testimony upon which it was based, 
there is before us no question of the court's error in allowing the dé- 
ductions. • 

[1] For défense to the first demand, the défendants maintain, that 
the excess charges exacted by the défendant clerk for supervising 
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printing in obédience to the rule, might hâve been "private 
profit," "commission," "bonus," "salvage," "rake-off" or "graft." for 
which he might be liable to some one, but in no event was the work 
a service "connected with the clerk's office," for the émoluments of 
which is he liable to the government. This contention is based upon 
the ground that the office of clerk was statutory, -that the statutes did 
not connect services of this character with the office, and that unless 
so connected by positive statutory enactment, the émoluments received 
therefor do not belong to the government. This requires a brief re- 
view of the statutes. 

The office, of course, was statutory. The act establishing the cir- 
cuit courts included and created the office of clerk of such courts. 
1 Stat. pp. 74-75 (1789). The duties of a clerk of a circuit court 
were in a measure indicated but not wholly defined by législation re- 
specting the fées of clerks, exhaustive historical reviews of which 
may be found in United States v. Hill, 120 U. S. 169, 7 Sup. Ct. 510, 

30 h. Ed. 627, United States v. Hill, 123 U. S. 681, 8 Sup. Ct. 308, 

31 L. Ed. 275, and United States v. Mason, 218 U. S. 517, 31 Sup. 
Ct. 28, 54 L. Éd. 1113, only a portion of which need be repeated for 
the purpose of this discussion. 

Under the acts of 1791 and 1792, 1 Stat. 217, 277, clerks were al- 
lowed to retain ail fées and were not required to render an account 
of them to the government. The act of 1841, 5 Stat. 427, established 
the compensation of clerks at $4,500 a year above clerk hire and 
office expenses, and required them to pay the overplus into the public 
treasury. The act of 1842, 5 Stat. 483, directed clerks to make semi- 
annual returns to the Secretary of the Treasury of ail fées and émolu- 
ments of their office of "every name and character," and authorized 
them to retain from fées and émoluments, above office expenses and 
clerk hire, $3,500 a year as compensation, and required them to pay 
the residue into the treasury. Until the act of Feb. 26, 1853, 10 
Stat. 161, the fées of clerks remained in substance as fixed by the acts 
of 1791 and 1792. The act of 1853 established the présent fee bill, 
being sections 823 to 857 of the Revised Statutes (Comp. St. 1913, §§ 
1375, 1463). Since the act of June 22, 1870, c. 150, creating the De- 
partment of Justice, the returns of clerks hâve been made to the Attor- 
ney General, and supervision of their accounts has been exercised by 
that officer. 

At the time of the décision of the case of United States v. Hill, 
presently to be considered, two sections of the Revised Statutes read : 

"Sec. 839. No clerk * * * shall be allowed • * * to retain of the 
fées and émoluments of his office * * * for his personal compensation, 
over and above his necessary office expenses, including necessary clerk hire, 
» * * a sum exceeding $3,500 a year. * * * " Comp. St. 1913, §( 1404. 

"Sec. 833. Every * * * clerk * * » shall, on the first days of Janu- 
ary and July, in each year, » * * make to the Attorney General * * * 
a written, return for the half year ending on said days, respectively, of ail 
fées and émoluments of his office of every name and character, and of ail 
• the necessary expenses of his office, including necessary clerk hire, togother 
with the vouchers for the paynient of the same for such last half year." 
Comp. St 1913, § 1394. 
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In this state of the law, the Case of the United States v. Hill, 120 
U. S. 169, 7 Sup. Ct. 510, 30 L. Ed. 627, was heard by the Suprême 
Court. In that case, the government had sued Hill, clerk of the Dis- 
trict Court of the United States for the District of Massachusetts, 
for naturalization fées, which he had collected and had failed to re- 
port and pay to the government. Under a standing order of the 
court, the clerk was required to examine naturalization papers before 
présentation, in order to avoid delays incident to their improper prép- 
aration. For this service, the clerk charged a fee. The question was 
whether such a fee was an émolument of the clerk's office. The Su- 
prême Court held, that the provision in section 823 of the Revised 
Statutes, taken from section 1 of the act of 1853, 10 Stat. 161, direct- 
ing that fées of clerks shall be "taxed and allowed," applied prima 
facie to taxable fées and costs in ordinary suits and litigation between 
party and party, prosecuted in the court, and not to ex parte matters 
with respect to which no fées were specified by the fee bill ; that the 
fee bill prescribed no fées in naturalization matters ; that the services 
rendered in connection therewith were personal and not officiai, and 
the fées collected therefor were not required to be taxed and were 
not recoverable by the government. Of this character of service, it 
is contended, was the supervision of printing by the défendant clerk 
in the cases under considération. 

The ruling in United States v. Hill, supra, followed by United 
States v. McMillan, 165 U. S. 504, 17 Sup. Ct. 395, 41 L. Ed. 805, 
was based upon a distinction between services which may be per- 
formed by any one, and those which may be performed only by the 
clerk. The court held that the preliminary examination of naturaliza- 
tion papers for the convenience of the court and the dispatch of its 
business, was a service susceptible of being performed by any desig- 
nated person, while services in connection with ordinary suits between 
party and party, prosecuted in the court, belong peculiarly to the clerk 
and could not be performed by another. The contention of the de- 
fendants is based upon the same distinction. In this connection, it 
may be well to note, that in drawing the distinction between services 
of the two classes, the Suprême Court recognized that litigation mov- 
ing through the clerk's office is business peculiarly connected with 
that office, and that émoluments for services rendered in connection 
therewith must be taxed, returned and paid to the government. 

After this décision, there arose a question whether fées paid by at- 
torneys upon admission to practice were received for services in con- 
nection with the clerk's office. The Comptroller of the Treasury, hav- 
ing in mind the cases of United States v Hill supra, and United 
States v. McMillan, supra, decided pari ratione that clerks were not 
bound to account for such fées. 

With an évident intent to nullify thèse décisions, Congress, by 
Act of June 28, 1902, c 1301, 32 Stat. 475 (Comp. Stat. 1913, § 1398), 
amended section 833 of the Revised Statute, which required of each 
clerk half yearly returns of ail fées and émoluments of his office of 
"every name and character," by adding thereto the following: 
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"And the word 'émoluments' shall be understood as Including ail amounts 
received in connection with the admission of attorneys to practlce in the 
courts, and ail amounts received for services in naturalization proceedlngs, 
whether rendered as clerk, as commissioner, or in any other capacity, and ail 
other amounts received! for services <w any voay connected with the clerK's 
office." 

The obvious intent of Congress in employing the comprehensive 
language of this amendaient was to lirait the clerk's salary to $3,500 
per year, and to compel a full and complète report of ail émoluments 
received by him, so that the accounting officers of the government 
might permit him to retain the salary prescribed by law and prevent 
him retaining any more. Alexander v. United States, 43 Ct. Cl. 389. 
This was the state and the purpose of the law at the time of the ap- 
pointment of the défendant clerk. 

[2] The défendants maintain that the language of the amendment 
with respect to "services in any way connected with the clerk's office" 
did not connect anything with the office, certainly nothing new, but 
contemplated only what was or what might lawfully become connect- 
ed with it, and left the principle of the law as it was before the 
amendment. The défendants also maintain that services connected 
with the clerk's office were only those prescribed by law, and as the 
office was statutory, its services and émoluments must hâve been pre- 
scribed by statute. They further maintain that the court, being with- 
out législative function, was without power to impose a duty upon 
and demand a service of its clerk not prescribed by statute, and that 
when the court demanded of the clerk a service not expressly pre- 
scribed by statute, it simply exercised an ancient authority to call upon 
him, as it could call upon an attorney or any one else, to assist it in 
disposing of its business, for which fées might be allowed that were 
Personal and therefore not payable to the government. United States 
v. Hill, supra. We are not inclined to yield to this contention nor to 
hold that ail acts of the clerk for which he was responsible to the 
government must hâve been prescribed by statute, and that ail acts 
of the clerk otherwise prescribed were not so connected with his office 
as to require him to report and pay his émoluments to the government. 
The contention as presented, squarely raises the question whether the 
court, by rule or order, may demand of its clerk a service in connection 
with the business of the court that is not specifically prescribed by 
statute, and whether the government is entitled to the émoluments for 
such a service, if rendered. 

The rule of the Circuit Court providing for the printing of records 
in equity suits, pleadings on demurrer, and' the state of the case on 
rules to show cause, and imposing upon its clerk the duty to super- 
vise the same, was evidently made under authority of section 918 of 
the Revised Statutes (Comp. St. 1913, § 1544), which conferred upon 
the several circuit courts power to make rules and orders to govern 
their procédure and "otherwise regulate their own practice as may be 
necessary or convenient for the advancement of justice and the pré- 
vention of delays in proceedings." There is no question of the ad- 
ministrative power conferred by this statute, and there can be no 
serious question of the validity of the rule made thereunder. A rule 
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made under authority of law has the force of law. This rule pre- 
scribes three things, first, that the record in ail suits in equity and 
the pleadings in certain other proceedings shall be printed; second, 
that the clerk shall supervise the printing ; and third, that he shall 
estima te and tax the costs of printing. No one questions the power of 
the court to order the printing of records as a convenient or necessary 
incident to the prompt administration of justice, nor do we doubt that 
the statute which conferred upon the court power to make such an 
order, conferred upon it power to compel its exécution. Power con- 
ferred upon a court to make rules and orders for the prompt admin- 
istration of justice, carries by necessary implication the power to en- 
force them through the instrumentalities which are supplied the court 
in the person of its clerks or other offkers. It would be a vain thing 
for a court to make an order if it did not hâve the power to enforce 
it, and when a court by its rule or order directs one of its officers to 
do a thing in connection with a matter which is purely a part of his 
officiai duties, the order of the court becomes the law which governs 
the officer. 

What were some of the officiai duties of the clerk of the Circuit 
Court? The strictly officiai duties of a clerk of a court, which no 
one else performs, are those which pertain to litigation as it moves 
through his office toward the court. With respect to this class of 
work he is required to issue process, file pleadings, enter decrees and 
otherwise pursue the practice prescribed by the court with relation 
to suits in equity, pleadings on demurrer, and rules to show cause. 
That such services are connected with a clerk's office is beyond ques- 
tion. They constitute his principal and most important duties. In 
promulgating a rule that records in ail equity suits should be print- 
ed, the court, in this instance, did nothing more than add an incident 
to litigation in equity suits, and in requiring the clerk to supervise 
the printing and tax the costs, it demanded of him a service in con- 
nection with that part of the court's business which was peculiarly 
related to his office. U. S. v. Hill, supra. Such a service demanded 
by lawful rule was a service prescribed by law. Fées and émoluments 
received therefor were in that "way" connected with the clerk's office, 
and whether prescribed by statute or fixed by the clerk or by the 
court, should hâve been reported and paid to the government. 

[3] For further défense to the demand of the government for 
"printing" émoluments, the défendants rely upon an "account stated" 
between the clerk and the government. This défense is based upon 
the failure of the government, through seventeen years, to discover 
the clerks' practice and to demand reports and payments of the émolu- 
ments as they were received. This theory rather suggests the absence 
of an account stated than the présence of one. As the printing trans- 
actions of the clerks were privately conducted and appeared nowhere 
in their office records and reports, which were the things examined by 
the department, we are of opinion that the failure of the government 
to discover what the défendant clerk was concealing does not pre- 
clude recovery in thèse actions. 

[4] To the demand of the government for "transcript" émoluments. 
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like défense is urged, supported in this instance, however, by évidence 
that in the docket records o£ cases that went to the appellate xourt, 
entries were made showing that transcripts had been forwarded to 
that court, but failing to show that fées had been charged or collected 
therefor. Such accounts had been examined and passed by the de- 
partment officiais, and although the notation of such an act without 
an accompanying notation of a fee collected therefor might reasonably 
hâve put the départaient on inquiry, nevertheless the failure of the 
department to discover that the fées were being withheld does not put 
the department in the légal position arising from an account stated, 
or in the position of approving the rétention of émoluments which did 
not appear in the accounts. 

The last contention of the défendants with respect to printing, is, 
that the thing for which the payments were made was not the clerk's 
service but was the "cost of printing." This contention is based upon 
the theory that the printing was a business transaction, involving a 
purchase and sale of printing by the clerk, in which, if a profit re- 
sulted to him, it "was only an incrément or something arising out of 
it," that is, the clerk bought printing at wholesale and sold it at retail, 
and the différence was profit which belonged to him. This theory is 
supported by neither reason nor testimony. It is not disputed, even 
by évidence of the défendant clerk himself, that the amount charged 
over and above the cost of printing was for work performed by the 
clerk in supervising the printing pursuant to the rule. Such work con- 
stituted service of some kind and for some one. Because of the nature 
of the matters to which it related and because it was done for the 
court upon its order, we believe that it was a service connected with 
the office of the clerk, and that the trial judge should hâve so instruct- 
ed the jury as a matter of law. 

The two remaining questions are : Did the trial court err in direct- 
ing a verdict for the government for moneys received by the clerk for 
transcripts of records of cases removed on appeal or by writ of error 
from the Circuit Court to the Circuit Court of Appeals; and if it did 
not, then did the court err in directing a verdict in favor of the gov- 
ernment for an amount based upon the rate of 10 cents per folio in- 
stead of upon the rate of 15 cents per folio? 

[5] The conduct of the défendant clerk, out of which arose thèse 
questions, is this: When the record of a case was printed for use in 
the Circuit Court, the clerk procured and retained extra copies. In 
the event of appeal or writ of error, he used one of them for the tran- 
script of the record, which, with his certificate, he returned to this 
court in obédience to its rules. He conceived that as the printed cop- 
ies had been paid for, though not with his money, they belonged to 
him, and being thus his property, he might sell them for any amount he 
chose and keep the proceeds. The fées or prices charged and received 
were calculated at the rate of 10 cents a folio, being the précise rate 
fixed by the statute (section 828, Revised Statutes [Comp. St. 1913, § 
1383]) "for making a copy of any entry or record" of his office. He 
kept the fées. The trial court directed a verdict in favor of the gov- 
ernment for the moneys so collected and retained. 
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Both parties charge error in this ruling. The défendants specify 
that the court erred in directing a verdict for the government for any 
amount, upon the claim that the printed copies of records, which con- 
stituted a portion of the certified transcripts, were the clerk's own 
property, and that in returning the same in response to an appeal or a 
writ of error, he was not rendering a service or collecting fées for 
which the government could claim report and payment; but maintain, 
however, that if this court should fmd otherwise, then, as against the 
contention of the government, the trial court did not err in directing 
the jury to base the amount of its verdict upon the rate of 10 cents 
per folio. 

The government, on the other hand, charges error to the trial court 
in instructing the jury to base its calculation for the amount of the 
verdict upon the rate of 10 cents per folio instead of upon the rate of 
15 cents per folio. 

We are not inclined to seriously discuss the contention that the 
printed copies of records were the clerk's own property, for which he 
might charge what he chose and keep what he charged. 

The rule under which the clerk acted in making up and returning 
certified transcripts of records, being rule 14, paragraph 2 of the Cir- 
cuit Court of Appeals for the Third Circuit (90 Fed. clv, 31 C. C. A. 
clv), is as f ollows : 

"The clerk of the court toi which any writ of error may be dlrected, or 
from which any appeal may be taken, upon being paid or tendered his fées 
therefor, shall make a return of the same by transmitting a true copy of the 
record, bill of exceptions, assignaient of errors, and ail proceedings in the 
case, under his hand and the seal of the court." 

This is a valid rule, made under authority of law. It imposed upon 
the clerk an officiai duty, the performance of which was an officiai 
service. He was required to render the service, however, only "upon 
being paid or tendered his fées therefor." What were his fées for 
this service? Section 828 of the Revised Statutes prescribes the fées 
for this and other services of the clerk as follows: 

"For entering any return, rule, order, continuance, judgment, decree or 
recognizance, or drawing any bond, or making any record, certificate, return, 
or report, for each folio flfteen cents." 

"For a copy of any entry or record or of any paper on file, for each folio, 
ten cents." 

It is therefore certain that in rendering the service of making and 
returning a certified transcript of a record for use in an appellate 
court, the clerk rendered a service prescribed by the rule, and for that 
service was required by law to demand and collect fées at the rate pre- 
scribed by statute (section 828, Rev. Stat), and to report the same and 
pay to the government so much thereof as exceeded his salary. 32 
Stat. 475, Comp. Stat. 1913, § 1398; sections 833, 839 and 844, Rev. 
Stat., Comp. Stat. 1913, ,§ 1404. 

Without a présent regard to whether the défendant clerk based his 
fées upon the proper rate, it is certain that he did not report and pay 
them to the government. For obvious reasons, therefore, the conten- 
tion of the défendant that the court erred in directing a verdict for the 
government for any amount must fail. 
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[6] We are of the opinion that the contention of the government 
that the court erred in instructing the jury to base the amount of the 
verdict upon the rate of 10 cents per folio instead of upon the rate of 
15 cents per folio, must also fail. We might dispose of this contention 
on the pleadings, but as it is squarely raised by spécifications of error, 
we prefer to consider and décide it on its merits. 

Whether the statutory fee for a certified transcript of a record is 
based upon the rate of 10 cents per folio or upon the rate of 15 cents 
per folio, had been a controverted question in the circuit courts of the 
United States since 1882, the décisions of which hâve not been in ac- 
cord. We are not informed that the question has been considered 
by appellate courts. 

In construing section 828 of the Revised Statutes, the Circuit Court 
of the United States for the Eastern District of Missouri, in Cavender 
v. Cavender, 10 Fed. 828, held that a transcript of a record on appeal 
or writ of error is only a copy of the record of the court from which 
the appeal is taken or to which the writ of error is directed, and being 
a copy, is to be charged for at the rate prescribed by the statute for a 
copy of a record, which is 10 cents per folio. 

'the Circuit Court of the United States for the Western District of 
North Carolina, in Mcllwaine v. Ellington, 99 Fed. 133, held that a 
certified transcript is an original document which should be charged 
for at the rate of 15 cents per folio. This décision was based upon 
the word "return" as it appears in the rule of the Circuit Court of Ap- 
peals for the Fourth Circuit, 90 Fed. clv, 31 C. C. A. clv, and in the 
statute fixing fées. This rule (rule 14) is identical witli the rule of this 
court, which requires the clerk to make a "return" of the writ of er- 
ror or appeal by transmitting a true copy of the record, bill of ex- 
ceptions, etc. The court considered that the copy thus transmitted, 
being denominated a "return," should be charged for at the rate pre- 
scribed by the statute for "any return," which is 15 cents a folio, hold- 
ing that the "return" mentioned in the rule was the "return" meant by 
the statute. 

In Mohrstadt v. Mutual Life Ins. Co., 107 Fed. 872, and 145 Fed. 
751, the Circuit Court of the United States for the Eastern District 
of Missouri changed its position, and following Mcllwaine v. Elling- 
ton, supra, held that the "return" by the clerk to an order that "the 
record and proceedings with ail things concerning the same" be trans- 
mitted, is something more than a copy of what exists in the clerk's 
office, that as the compiling of such a "return" "requires the exercise 
of discrétion and judgment," it is altogether a new thing "and becomes 
the original record" of the appellate court, for which the statute al- 
lô ws fées at the rate of 15 cents per folio. 

In Thornton v. Insurance Cos. (C. C.) 125 Fed. 250, the Circuit 
Court of the United States for the Middle District of Pennsylvania, 
citing Mcllwaine v. Ellington, ruled that the rate prescribed by the 
statute for a certified transcript is 15 cents per folio. 

In view of thèse décisions, a construction of the statute is necessary, 
not merely for the décision of this case but for the guidance of clerks 
of the courts of this circuit. 
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It appears to us that a détermination of this issue rests solely upon 
the question whether a certifiée! transcript is an original record or a 
copy or transcription of an original record. The statute clearly pre- 
scribes a fee for the one and another f ee for the other. 

By the first paragraph quoted, the statute provides that "for entering 
any return, rule, order, continuance, judgment, decree or recognizance, 
or drawing any bond or making any order, certificate, return or re- 
port," a charge shall be made at the rate of 15 cents a folio. 

The acts hère contemplated are original in their nature. They are 
such and only such as occur and are required to be performed in the 
progress of the cause. They constitute the recorded entries of the 
court's doings and of the court's orders and judgments, both interlocu- 
tory and final. They are original acts in the sensé of being the first of 
their character or in their order, and in the sensé of deriving their 
origin from no previous record. They are original in the sensé em- 
ployed in several of the cases cited, in that they require original 
thought and judgment to make them conform precisely to the things 
done or ordered. They hâve to do with the building of a record, 
which mûst accurately and fully disclose the acts and rulings of the 
court upon the matter in controversy. They are, therefore, of a higher 
dignity and impose a greater responsibility in their performance than 
acts contemplated by the second paragraph quoted from the statute. 

The second paragraph provides that "for making a copy of any (en- 
try or) record, or any paper on file," the fee therefor shall be at the 
rate of 10 cents per folio. 

This paragraph contemplâtes services of a lesser grade for which 
smaller fées are to be charged, based upon a lower rate prescribed. 
It contemplâtes copying something which is already written, and com- 
piling the copies of something which already exists. Originality, dis- 
crétion or judgment connectée! with such a service, if it be the making 
of a certified transcript of a record for use in an appellate court, is 
restricted to the sélection of the parts of the record required by the 
rules to be transcribed, and responsibility in copying the same is lim- 
ited to accuracy. That the clerk may be called upon to make such a 
copy is evidenced not only by the statute which prescribes a fee there- 
for, but by the rule of court which imposes the duty. True, the rule 
of the Circuit Court of Appeals for this Circuit, like a similar rule of 
the Circuit Court of Appeals for the Fourth Circuit, provides that in 
response to an appeal or writ of error, the clerk "shall make a return 
of the same." But the rule also defines the word "return" by show- 
ing how it shall be made, namely "by transmitting a true copy of (the) 
record." The record and a true copy of the record are différent things. 
From the very nature of the différence, both cannot be originals. One 
must be the original and the other a copy or transcript of the original, 
as denoted by the name by which it is commonly known. The latter 
is the thing which by the rule of this court the clerk is required to 
"return" "upon being paid or tendered his fées therefor." It is ob- 
vious that the différence between originals and copies is recognized by 
the statute, and that by the statute différent fées are prescribed for 
différent services. We are of opinion that the fee prescribed by the 
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statute for compilîng and returning a certified copy of a record for 
use on appeal or writ of error in this court, should be calculated at the 
rate of 10 cents per folio for the part copied or transcribed, and, of 
course, at the rate of 15 cents per folio for the certificate. 

The trial court committed no error in directing a verdict for the 
government for rhoneys received for such services, based upon the 
rate of 10 cents per folio. 

The judgments below are reversed and new trials orderëd. 



STEPHENSON v: ATLANTIC TERRA COTTA CO. 

(Circuit Court of Appeals, Fourth Circuit Noveinber 4, 1915.) 

No. 1343. 

1. Contracts <@=»349, 353 — Actions foe Beeach — Exclusion of Evidence — 

Instructions. 

The charge of the trial court in an action on contract, and its rulings 
in excluding testimony offered, considered, and held without error. 

[Ed. Note.— For other cases, see Contracts, Cent. Dig. §§ 93, 1096, 1781, 
1784, 1788-1798, 1S09, 1811-1814, 1817, ISIS, 1829-1844; Dec. Dig. <S=> 
349, 353.] 

2. Tiual ©=255 — Instructions — Failure to Submit All the Issues — 

Waiver of Objection. 

The charge of a court is not subject to exception because it does not 
instruct the jury on a point in issue, where such. instruction was not re- 
quested by either party. 

[Ed. Note.~For other cases, see Trial, Cent. Dig. §§ 627-641; Dec. Dig. 
<©=>255.] 

3. Trial <§=>295 — Instructions — Construction. 

Where a particular portion of a charge is excepted to, it must be con- 
strued in connection with the other parts of the same. 

[Ed. Note.— For other cases, see Trial, Cent. Dig. §| 707-717 ; Dec. Dig. 
©=295.] 

In Error to the District Court of the United States for the South- 
ern District of West Virginia, at Charleston; Benjamin F. Keller, 
Judge. 

Action at law by the Atlantic Terra Cotta Company against Samuel 
Stephenson. Judgment for plaintiff, and défendant brings error. Af- 
firmed. 

T. S. Clark, of Charleston, W. Va., for plaintiff in error. 
Euckner Clay, of Charleston, W. Va., for défendant in error. 

Before PRITCHARD, KNAPP, and WOODS, Circuit Judges. 

PRITCHARD, Circuit Judge. This is an action of assumpsit, 
brought by the Atlantic Terra Cotta Company, a corporation of New 
York, against Samuel Stephenson, to recover the sum of $5,000 
with interest, alleged to be due upon a contract. There was a trial 
before a jury, vvhich resulted in a verdict and judgment in favor of 

©=>For other cases see same topie & KEY-NUMBER ia ail Key-Numbered Digests & Indexes 
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the défendant in error for the sum of $5,000, with interest from 
October 24, 1910, and costs. The case cornes before us on a writ of 
error. The plaintiff in error will hereinafter be referred to as de- 
fendant, and the défendant in error as plaintiff ; such being the respec- 
tive positions occupied by the parties in the court below. 

Many of the facts in this'case are undisputed. In 1909 the défend- 
ant, Stephenson, and C. M. Alderson entered into a contract with 
the Moore Construction Company for the construction of a large office 
building in the city of Charleston. On November 22d of the same 
year the plaintiff, the Atlantic Terra Cotta Company, a corporation 
engaged in the manufacture and sale of terra cotta, having its principal 
office in the city of New York, entered into a contract with the 
Moore Construction Company for the manufacture and delivery of 
terra cotta for the building, according to the plans and spécifications 
prepared by the architects. The contract provided for the delivery 
of the terra cotta f. o. b. plant, with freight allowed to Charleston. 
The contract price was $18,190, which was to be paid on or before the 
20th of each and every month for material shipped during the preced- 
ing month to the amount of 85 per cent, of the value of the work; 
the final payment to be made within 30 days after the final shipment 
of the material. There were three other contracts for small amounts 
of additional material. Thèse supplemental contracts brought the to- 
tal price for ail work and material up to $19,584. 

The plaintiff began the manufacture of material immediately, and 
completed a considérable portion of it in the early spring; but ship- 
ment was delayed because the Moore Construction Company was not 
ready to receive it. Beginning with June 17, 1910, shipments were 
made from time to time by the plaintiff as the same were required. 
On October 17, 1910, the date of the agreement which forms the 
basis of this suit, there had been shipped material of the value of 
$14,530, being ail the material but four carloads, of the value of 
$5,054. There had become due under the contract from month to 
month the sum of $9,418, and there would hâve been due on October 
20th, three days later, the sum of $2,932.50. Up to this time the 
Construction Company had only paid $2,500, which was paid on Sep- 
tember 8th, and had been allowed freight charges to the amount of 
$693.65. 

There was considérable correspondence between the parties, and it 
developed from this correspondence that the failure of the Moore 
Construction Company to make the payments as they became due was 
due to the fact that the owners, Alderson and Stephenson, had de- 
faulted in their payments to the Construction Company. Under date 
of September 19, 1910, C. M. Alderson wrote a letter to the plaintiff 
explaining the delay, and in this letter he says : 

"Being one of the parties interested in the construction of the Alderson- 
Stephenson Building in this city, by the Moore Construction Company, I aru 
advised that you hâve been urging the Moore Construction Company for re- 
mittances, and as a matter of fairness to that company I beg to say that the 
owners of the building hâve been delayed in making some of their payments 
to the Construction Company, and this delay bas prevented the coinpany from 
making prompt remittances to you." 
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The Moore Construction Company failed to make further pay- 
ments, and on October 13th plaintiff sent the folio wing night letter: 

"In view of delay of owners in making payments to you, situation it your 
account is extremely unsatisfactory. Under présent conditions we should 
hâve ordered payments and some detailed statement as to state of opération 
and assurance for future. Please reply by same." 

Later a meeting was arranged between the plaintiff and the Moore 
Construction Company for October 17th, at Charleston, and W. H. 
Powell, président of the Terra Cotta Company, came to Charleston 
on that day and met W. E. Moore, président of the Construction Com- 
pany, and the two together went to see the défendant, Stephenson. 
With référence to this meeting, Mr. Powell says : 

"I met Mr. Moore, and went to lunch with him, and I told him we were 
very much dissatisfled with the condition of the account; that we did not 
propose to go ahead and send theni any more terra cotta until we were paid 
for the terra cotta that had been delivered, payments for which were long over- 
due, and until we had satisfactory assurance as to payment for the terra 
cotta that was still to be delivered." 

The resuit of the conférence between the parties was that Mr. 
Moore gave Mr. Powell the check of his company for $5,000, dated 
October 22d ; Messrs. Stephenson and Moore gave to Mr. Powell one 
of the séries of notes owned by Stephenson, executed by the Carroll 
Hardwood Lumber Company, which was to be credited on account 
at its discount value, $4,833.34; and the défendant, Stephenson, agreed 
to hâve a check for $5,000 in the plaintiff's office the following Mon- 
day, being October 24th. It is contended by the plaintiff that, when 
ail thèse payments were made, his company was to deliver to the 
Moore Construction Company the remaining four carloads of ma- 
terial. 

The check of the Moore Construction Company was not paid when 
presented, but was protested and returned, and later, on October 27th, 
the bank at Charleston notified the plaintiff by wire that the check 
would be paid. It was paid about November 5th. The check of 
Stephenson was not sent when promised, so that on October 25th, the 
day after it was to be in New York, the plaintiff company wired Mr. 
Stephenson as follows: 

"Check for rive thousand not hère as promised. Answer by wire." 

The same day Mr. Stephenson wired: 

"Mail check this evening ; was a little disappointed." 

This check was never sent, and it is upon Stephenson's agreement 
to pay this $5,000 and his failure to do so that this action was insti- 
tuted. 

After the plaintiff had been notified by the bank that on October 
27th the check of the Moore Construction Company would be paid, if 
again presented, this company, by wire on October 26th, authorized 
the delivery by the railroad of the two carloads of material next in 
order, and thèse carloads were thereupon delivered to the Construc- 
tion Company. It is also contended by the plaintiff that the remain- 
ing carloads were never delivered because of the failure of Stephen- 
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son to make payment of the $5,000 as promised, and the failure of 
the Construction Company to make any further payments on account. 
Thèse cars were held pending negotiations between the parties until 
November 17th, when they were finally unloaded and stored; Ste- 
phenson and the Moore Construction Company having failed to pay 
the $5,000 promised by Stephenson, and the plaintiff being unwilling 
to make delivery until such payment was made. This material was 
eventually sold, and brought $150, and out of this storage charges of 
$75 were paid. The material having been manufactured especially for 
the Alderson-Stephenson building, it was of little value for any- 
thing else. 

There remained due on the account of the Moore Construction 
Company a balance of $5,995.19. This amount was never collected. 
The Moore Construction Company became badly involved and on 
the 18th day of April, 1914, it was adjudged a bankrupt. After Ste- 
phenson's telegram of October 25th, that he would mail check that 
evening, the plaintiff did not hear from him again until November 
10, 1910, when he wrote as follows : 

"Atlantic Terra Ootta Company, 1170 Broadway, New York — Gentlemen: 
In re Terra Cotta for Alderson-Stephenson Building, Charleston. The Moore 
Construction Company advise me that you are withholding terra cotta needed 
for the completion of this building because I did not advance you $5,000 on 
the Moore Construction Company contract with you. In this connection I 
beg to say that when your Mr. Powell was hère several weeks ago he stated 
to me that the terra cotta had ail been shipped before he left New York and 
that it would be hère in a day or so. Assuming that Mr. Powell's statement 
was correct, I was willing to advance $5,000, even though the Moore Con- 
struction Company did not then owe you such sum and Mr. Moore, président 
of the Construction Company, stated in the présence of your Mr. Powell and 
myself that such sum was not then due. Subsequently I learned that the terra 
cotta had not been shipped as represented, and I did not therefore send check 
mentioned in my wire. I shall allow the matter to take its course upon the 
contract between you and the Moore Construction Company. 

"Very truly yours, Samuel Stephenson." 

The plaintiff company replied by night letter on November 14th, 
emphatically denying this statement. On November 15th Mr. Ste- 
phenson wrote again. Among other things he said : 

"In reply beg to confirm my statemeiit that Mr. Powell, when hère, stated 
to me that the terra cotta had ail been shipped — not that one or two cars of it 
had been shipped, and that the balance would be shipped at a subséquent time. 
Your Mr. Powell also carefully concealed the important fact that the terra 
cotta which had been shipped was eonsigned to your order, and not to the 
order of the Moore Construction Company, as had been the case in the 
shipments prior thereto. In short, Mr. Powell misrepresented one important 
fact and concealed another equally as important." 

Thèse two letters, according to Mr. Stephenson's testimony, were 
not written by him, but his lawyer and associate in this enterprise, 
C. M. Alderson. The two points made by counsel for défendant, as 
shown in the letter written by Mr. Alderson, as quoted above, con- 
stitute two of the chief grounds of défense ; the other being that Mr. 
Stephenson made no agreement with Mr. Powell that he would send 
the chèck for $5,000. In view of thèse contentions, the facts with 
référence to the shipment of the cars and arrivai of the same are 
230 F.— a 
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important. Mr. Powell testified that he did not say that ail the cars 
had been shipped before he left New York, but that he had ordered 
them ail shipped. The last four carloads, being the material in ques- 
tion, were shipped as follows: One car on October 15th, two cars on 
October 17th, and one car on October 19th. Two of thèse cars arrived 
at Charleston October 27th, one on October 28th, and one on Octo- 
ber 29th. 

With référence to the claim of the défendant that he did not send 
the check because of the représentation by Mr. Powell that ail of the 
cars had been shipped before he left New York, and the concealment 
by Mr. Powell that thèse cars had been consigned to the order of the 
Terra Cotta Company, instead of to the Moore Construction Com- 
pany, the following télégraphie correspondence is of importance. On 
October 21st the Moore Construction Company wired the Terra Cotta 
Company as follows: 

"You are evldently mistaken about shipping rest of terra cotta no bill 
lading yet if you hâve shipped please wire car numbers." 

To which the Terra Cotta Company replied by night letter on Octo- 
ber 21st: 

"Your telegram twentieth terra cotta Charleston office building shipped 
October fifteenth from Rocky Hill, New Jersey, Pennsylvania car eighteen 
two seventy-flve October seventeenth Pennsylvania car forty-eight one thirty- 
two and Pennsylvania car forty-eight naught eighty-eight October nineteenth 
Pennsylvania car sixteen naught seventy-six." 

On October 25th the Terra Cotta Company wired the Moore Con- 
struction Company as follows : 

"Very much surprised to learn to-day that your check for flve thousand was 
returned unpatd. You promised faithfully to hâve check for additional five 
thousand hère Monday morning, which promise was not kept. We hâve 
shipped balance of order complète, consigned to ourselyes, but car will not be 
released until this matter is stralghtened out in accordance with your promise. 
Answer by •wire." 

In answer to this the Construction Company wired on the same day 
as follows: 

"Wire Kanawha Valley Bank hold^ check until twelve tomorrow it will be 
paid Stephenson has paid us nothing and you may hold terra cotta until as- 
surance is made of payment as we expert to stop the job ïhursday indefinite- 
ly unless assurance is made of future payments will explain about check at 
some future time." 

Neither party asked for any spécial instruction, but each reserved 
the right to object to the charge as delivered by the court, and later 
on the défendant served an exception to the latter portion of the charge 
as set out in bill of exceptions No. 2. The charge of the court below 
is clear and concise, and, we think, fairly states the contentions of the 
parties. 

The first assignment of error pertains to the action of the lower 
court in overruling defendant's demurrer to the déclaration. We hâve 
carefully considered this matter, and, without discussing the same, will 
content ourselves by saying we think that this assignment is without 
merit 
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[1] The second assignaient of error is to the effect that the court 
was in error in sustaining plaintiff's objection to certain questions 
asked William H. Powell, the président of the Terra Cotta Company, 
which were intended to ascertain whether that company had filed a 
mechanics' lien against the Alderson-Stephenson building, and as to 
whether it had instituted suit to enf orce such lien. While the record 
of that suit was offered as évidence in the curt below, it was, by stip- 
ulation, omitted from the record in this case. Counsel for défendant 
makes no contention as to this question in their brief ; but, even if 
such contention had been made, this court could not hâve considered 
the same, in view of the fact that this particular évidence was omitted 
from the record, and is therefore not before us. 

It is insisted by the third assignaient of error that the court below 
erred in sustaining the plaintiff's objection as to the following ques- 
tion asked Mr. Stephenson by his attorneys : 

"Q. Did you afterwards — Now, Mr. Stephenson, would you have> agreed 
to pay that inoney if you had known that that terra cotta was not shipped ?" 

On the other hand, plaintiff insists that the court's action in refus- 
ing to admit this évidence was proper, in that the question left it with 
Stephenson to détermine the materiality of the misrepresentation. In 
other words, it is contended that the party to a contract cannot déter- 
mine for himself as to whether the misrepresentation relied upon as 
a défense is relevant and material. Ail facts and circumstances ma- 
terial to the question then before the court and jury, to wit, as to 
whether the défendant had contracted to pay the plaintiff the sum 
of $5,000, was subject to the détermination of the court as to the rele- 
vancy and materiality of the same. 

The défendant, among other things, asked Mr. Moore the follow- 
ing question: 

"Q. Well, did you give any instruction to Mr. Stephenson in référence to 
sending that. $5,000 afterwards?" 

Counsel for défendant stated that it was their purpose to show by 
this question that the Moore Construction Company, by reason of the 
fact that the material was billed to the plaintiff, could not examine 
it, and that such examination as it was able to make disclosed the 
fact that the material was not suitable to go into the building, and 
that, therefore, it directed Stephenson not to send the check in ques- 
tion. The court, in sustaining the objection to this question, said: 

"The objection I sustained was to the évidence with relation to direction 
by the company, of which this witness was président, to Mr. Stephenson. Of 
course, if you want to go into that défense to the merits of the account 
against the Moore Construction Company, I suppose that that might be done." 

Thus it will be seen that the défendant was afforded an opportunity 
to go into the merits of the account upon which plaintiff relied, but 
did not do so. Therefore the only question which is before us is as 
to whether it was proper to show that the failure of the défendant to 
pay the amount of $5,000 was on account of the fact that Mr. Moore 
had instructed him not to pay the same. This of itself could not affect 
the controversy one way or another, inasmuch as any instruction that 
may hâve been given to Moore could not relieve Stephenson from the 
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obligation which he had undertaken when he agreed to send plaintifï 
the sum of $5,000. 

The fifth assignaient of error relates to the action of the court in 
sustaining plaintiff's objection to the following question and answer: 

"Q. Do you know why they refused to make delivery to you? A. No, sir; 
I don't know exactly. I couldn't say exactly why they refused to make de- 
livery to us, except their letters and telegrams indicate they wanted to force 
us to pay for ail the terra cotta before we received it." 

This action of the court in refusing to permit this testimony to be 
introduced was eminently proper. The witness stated that he did not 
know exactly, and could not say exactly, that the plaintif! refused to 
make delivery, and then he proceeds to testify as to what the letters 
and telegrams indicated. Testimony of this character is not admissi- 
ble. The telegrams were in the possession of the défendant and speak 
for themselves. In other words, it was not proper for the witness to 
testify as to what he thought the letters and telegrams meant — that be- 
ing a question which rested solely witli the jury for its détermination. 

The sixth assignment of error challenges the correctness of the rul- 
ing of the court in sustaining plaintiff's objection to the following 
question asked Mr. Moore: 

"I will ask you, Mr. Moore, lf that terra cotta was billed to you as Mr. 
Powell told you, and as you relied upon, and at the time you told Mr. Stephen- 
son to send hiin the $5,000 check?" 

This question assumed f acts to be true that were controverted to 
say the least of it, and for that reason the court very properly sustained 
the objection of the plaintiff. The witness was further questioned as 
f ollows : 

"Q. Did Mr. Powell, when he was hère, state to you that the terra cotta 
l„ad been ordered shipped to you, ail of it? A. He did. Q. Did you under- 
stand from that — the statement of Mr. Powell — that it had been shipped as 
ail the other terra cotta before that time had been shipped? * * * Q. In 
what way did you understand, from your conversation with Mr. Powell, that 
this terra cotta had been shipped?" 

It would hâve been compétent for the witneSs to hâve testified as 
to any statement made by Mr. Powell, but it was solely within the 
province of the jury to détermine what inference, if any, should be 
drawn therefrom. It was improper for the witness Moore to testify 
as to his understanding as to the meaning of the statement alleged to 
hâve been made by Powell. 

The défendant excepted to the action of the court in excluding the 
following question and answer: 

"Q. Did Mr. Powell say anything to you, or intimate in any way that the 
shipment that had been made of the last shipment, when he was hère on Oc- 
tober 17th, was made in any différent way from the way that the terra cotta 
had been shipped prior to that time? A. He positively gave me the impression, 
or I had that impression, that it was shipped in the same way that ail the 
other terra cotta was shipped." 

The answer in this instance was immaterial from any viewpoint. 
As we hâve already stated, the witness could hâve testified as to what 
Powell said; but it was improper for him to testify as to any im- 
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pression he may hâve had as to the meaning of the language employed 
by Mr. Powell. 

The seventh assignment of error pertains to the following portion 
of the court's charge to the jury : 

"That ls ail I care to say to you, gentlemen. You may take the déclaration 
and the évidence in this case, and détermine from it whether or not Mr. 
Stephenson made this promise. If he did, the plaintiff hère is entitled to a 
recovery of a judgment for the sum of $5,000, with interest from the time it 
should hâve been paid. The allégation in the déclaration is that it was to 
be paid on or about October 24th. There is some évidence hère with regard to 
that, that was before you, and I did not hear well enough to be able to under- 
take to tell you definitely what the date was. As I said, the question for you 
to détermine is whether this promise was made under the circumstances alleg- 
ed by the plaintiff, and that is the main question. If it was made, there was 
in thèse matters testifled to considération to support such promise, and you 
can find in accordance with your belief as to the facts." 

The vital questions involved hère are as to whether the plaintiff 
and défendant had entered into an agreement as contended by the 
plaintiff, and as to whether it was such an agreement as could be 
enforced. The learned judge who heard the case in the court below 
submitted the question to the jury as to whether such an agreement 
had been entered into between the parties, and he further very prop- 
erly told the jury that, if they found that such an agreement was made 
between the parties, the delivery of the material for the purpose of 
completing the building was sufficient considération to support the 
promise, provided the défendant made it. 

However, counsel for défendant insists that the défendant was in- 
duced to enter into an agreement to send the plaintiff a check by the 
false and fraudulent représentations of the plaintiff, and that the court 
erred in failing to instruct the jury as to that question. In other 
words, the défendant says : 

"The court ignores entirely the défense, and places it before the jury as 
making a mère categorical déniai to the plaintiff s charges." 

The record in this case discloses the fact that the main défense was 
a déniai that there was an enforceable agreement between the parties ; 
that is to say, ne contract was entered into between the parties by 
which défendant agreed to pay the plaintiff the sum of $5,000. 

[2] As we hâve stated, it appears that the plaintiff and the défend- 
ant each reserved the right to object to the charge to the jury. If the 
défendant had relied upon any other défense than that of the gênerai 
déniai of the exécution of the contract, such défense could hâve been 
presented by a proper prayer for instructions; but this, as we hâve 
stated, was not requested by the défendant. In the case of Texas & 
Pacific Railroad Co. v. Volk, 151 U. S. 73, 14 Sup. Ct. 239, 38 L. Ed. 
78, the Suprême Court said : 

"The omission of the court to instruct the jury upon the subject of the 
plaintiffi's contributory négligence is not open to exception, because the bill 
of exceptions does not show that the défendant requested any instruction upon 
that subject. In England, it is misdirection, and not nondirection, which is 
the subject of a bill of exceptions. Anderson v. Fitzgerald, 4 H. L. Cas. 484, 
490. In this country, the rule is somewhat more libéral; and the not giving 
an instruction upon a point in issue may be excepted to, if one was requested, 
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but not otherwise. In a very early case, Chief Justice Marshall sald: "There 
can be no doubt of the right of a party to require the opinion of the court 
on any point of law which ls pertinent to the issue, nor that the refusai of 
the court to give such opinion furnishes cause for an exception.' Smith v. 
Carrington, 8 U. S. (4 Cranch) 62, 71, 2 L. Ed. 550, 553. As afterwards more 
fully stated by Mr. Justice Story, 'it is no ground of reversai that the court 
below omitted to glve directions to the jury upon any points of law which 
might arise in the cause, where it was not requested by either party at the 
trial. It is sufflcient for us that the court bas given no erroneous directions. 
If either party deems any point presented by the évidence to be omitted in 
the charge, it is compétent for such party to require an opinion from the court 
upon that point. If he does not, It is a waiver of it.' Pennock v. Dialogue, 
27 U. S. (2 Tet.) 1, 15, 7 L. Ed. 327, 332. See also United States Exp. Co. v. 
Kountze, 75 U. S. (8 Wall.) 342, 353, 354, 19 L. Ed. 457, 401 : Shutte v. Thomp- 
son, 82 U. S. (15 Wall.) 151, 164, 21 L. Ed. 123, 127. A request for instructions, 
being necessary to entitle the excepting party to avail himself of an omission 
to instruct, cannot be presumed, but must affirmatively appear in the bill of 
exceptions." 

[3] It is well established that, where a particular portion of a charge 
is excepted to, it must be construed in connection with the other part 
of the same. In other words, an appellate court will not take a cer- 
tain portion of the charge and make that a basis of error, but will 
take the charge in its entirety, and if, upon considering it as a whole, 
the law has been fairly stated as applying to the facts, the case will 
not be reversed. Therefore in this instance we must construe the pre- 
ceding part of the charge in connection with that portion to which 
an exception is taken. The court below, in this instance, after ex- 
plaining the nature of the case, said: 

"Novv, the facts with relation to that are for you to détermine. They are 
controverted, but I want to instruct you that Mr. Stephenson's interest was 
such that the arrangement for the delivery of this material would be a good 
considération for his promise. He was one of the two owners, he had the 
power of protecting himself in so far as his contractor was concerned, and 
the contractor was présent and a party to the agreernent, if it was made, and 
the considération of receiving this material and going on with the building was 
of such a nature as to be good considération for the promise, if he made it." 

At the conclusion of the court's charge the following language was 
used : 

"As I said, the question for you to détermine is whether this promise was 
made under the circumstances alleged by the plaintif!, and that is the main 
question. If it was made, there was in thèse matters testified to considéra- 
tion to support such promise, and you can flnd in accordance with jour belief 
as to the facts." 

It is manifest from the foregoing that it was the purpose of the 
court below to submit the entire case to the jury, and the fact that he 
used the language, "under the circumstances alleged by the plaintiff," 
is not sufflcient to justify the contention that the court withheld from 
the jury any facts or circumstances relied upon by the défendant 
tending to show that Mr. Powell made misrepresentations and con- 
cealed material facts. This question was before the jury, and in the 
light of the évidence it was for the jury to détermine as to whether 
the agreernent was in accordance with the contentions of the plain- 
tiff. However, if, the court had simply said to the jury that the only 
question was as to whether an agreernent was entered into between the 
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parties, as contended by the plaintiff, such instruction would hâve 
been proper, inasmuch as no other question remained for the décision 
of the jury. 

We will say in passing that the claim of the défendant that he did 
not send the check because of the misrepresentation of Mr. Powell 
that ail the cars were shipped before he left New York, and the al- 
leged concealment by Mr. Powell of the fact that thèse cars had been 
consigned to the order of the plaintiff, instead of the Moore Construc- 
tion Company, in view of the testimony offered in the court below, 
could not hâve been treated very seriously by the jury under the cir- 
cumstances. On the 25th day of October, as we hâve stated, the plain- 
tiff wired the Moore Construction Company that they were surprised 
to learn that the check for $5,000 had been returned unpaid. In this 
telegram it was also stated that they had shipped the balance of the 
order complète, consigned to themselves, but that the cars would not 
be released until the matter had been straightened out in accordance 
with the contract. In reply to this telegram the Construction Com- 
pany wired the plaintiff to hâve the bank hold the check until noon 
the next day, when it would be paid by Stephenson, and also, among 
other things, saying that : 

"Stephenson has paid us nothlng and you raay hold terra cotta until assur- 
ance is made of payment as we expect to stop the job Thursday indeflnitely 
unless assurance is made of future payments will explain about check at some 
future time." 

This clearly shows that on the 25th day of October the Moore Con- 
struction Company knew that the material had not been consigned 
to them, and notwithstanding that fact they wired the plaintiff that 
if the check was held by the bank until the next day it would be paid. 
Any objection to the payment of the check by Stephenson, or any 
direction that may hâve been given by the Moore Construction Com- 
pany not to pay the same, upon the ground that the material was not 
consigned to the Construction Company, in view of this written évi- 
dence, must, from the very nature of things, hâve been an after- 
thought, and no doubt this is the view the court below had in regard 
to this phase of the case. 

It is quite clear from the évidence in this case that it was the pur- 
pose of the Moore Construction Company, as well as the défendant, 
at the time the agreement which forms the basis of this suit was made, 
to secure a sumcient amount of material to complète the construction 
of the building of the défendant, and when the parties met it was 
but natural that the plaintiff should require the Construction Company 
to pay what was then due plaintiff, and under thèse circumstances it 
cannot reasonably be contended that while in this frame of mind the 
plaintiff would hâve made no provision to secure the payment for the 
material to be thereafter delivered. 

No doubt it was the défendant who was most anxious to secure an 
adjustment of the matters then in controversy between the plaintiff 
and the Construction Company, in order that the building might be 
completed as speedily as possible, and it would certainly be unfair to 
require the plaintiff to deliver the material necessary for the com- 
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pletion of the building and at the same time permit the défendant to 
avoid the payment of the cost of the same. 

A careful considération of the contentions of the parties impels us 
to the conclusion that this case was fairly and impartially tried, and 
there is no substantial reason why the judgment of the lower court 
should be disturbed. 

Therefore, for the reasons stated, the judgment of the lower court 
is affirmed. 



THRUSH v. FULLHART. 

(Circuit Court of Appeals, Fourth Circuit. November 9, 1915.) 

No. 1348. 

1. Limitation of Actions <S=>199 — Questions fob Jury. 

In an action for breach of promise of marriage, évidence as to whether 
the engagement was broken more than one year prior to the commence- 
ment of the action, or whether 'it continuée! until within the period of 
limitation, held to justify the refusai to direct a Verdict in favor of de- 
fendant. 

[Ed. Note. — For other cases, see Limitation of Actions, Cent. Dig. §§ 
727-730; Dec. Dig. <S=>199.] 

2. Appeal and Ekboe <S=»1002 — Review — Questions of Fact. 

In an action for breach of promise of marriage, where the évidence as 
to whether the action was barred by limitations was conflicting, and the 
jury f ound in favor of plaintiff upon a proper submission of this question, 
its flnding was not reviewable. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 3935- 
3937; Dec. Dig. ©=1002.] 

3. Breach of Marbiage Promise <S=31 — Damages — Excessiveness. 

Plaintiff, a young lady of many accomplishments and good character, 
became engaged to marry défendant, and the engagement continued for 17 
years. Défendant induced plaintiff to borrow $50 from her sister, which 
he agreed to repay, but never did. Plaintiff loaned défendant money to 
buy books and for other purposes and gave him présents from time to 
tfîbe, and also lent or gave him a gold watch which he retained during 
the time of their engagement. Défendant was worth about $12,000. Held, 
that a verdict for $4,000 was justified by the évidence and would not be 
disturbed. 

[Ed. Note. — For other cases, see Breach of Marriage Promise, Cent. 
Dig. § 47 ; Dec. Dig. <g=>31.] 

4. Breach of Marriage Promise <§=>26 — Damages Recoverable. 

In an action for breach of promise of marriage, where plaintiff had 
reasonable expectations of an advantageous settlement in life, she was 
entitled to recover damages therefor, and in addition thereto for pecuni- 
ary loss as well as compensation for her injured feelings, anxiety of 
mind, wounded pride, and mortification. 

[Ed. Note. — For other cases, see Breach of Marriage Promise, Cent 
Dig. §§ 38, 39; Dec. Dig. ©=>26.] 

5. Breach of Marriage Promise <§=»31 — Damages — Province of Jury. 

In an action for breach of promise of marriage, it would be impossible 
to fix a definite measure of damages, and the jury may consider ail the 
facts and circumstances and exercise their discrétion in determining the 

<ï=>For other cases see same topie & KEY-NUMBER in ail Key-Numbered Digests & Indexe» 
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amount of damages if their conduct is not marked by préjudice, passion, 
or corruption. 

[Ed. Note. — For other cases, see Breach of Marriage Promise, Cent Dig. 
§ 47 ; Dec. Dig. <S=>31.] 

6. Appeal and Ekkoe <§=»1015 — Review — Amount of Damages. 

Where a new trial is applied for on account of excessive damages and 
refused, the damages must be outrageously excessive, or a court of error 
will not interfère. 

[Ed. Note. — For other cases, see Appeal and Error, Cent Dig. §§ 386(X- 
3876 ; Dec. Dig. ®=>1015.] 

In Error to the District Court of the United States for the North- 
ern District of West Virginia, at Martinsburg; Alston G. Dayton, 
Judge. 

Action by Iva Lea Fullhart against William V. Thrush. Judgment 
for plaintiff, and défendant brings error. Affirmed. 

Wm. MacDonald and F. C. Reynolds, both of Keyser, W. Va. (For- 
rest W. Brown, of Charlestown, W. Va., on the brief), for plaintiff 
in error. 

Wm. H. Griffith, of Keyser, W. Va., and Roscoe A. Heavilin, of 
Marion, Ind., for défendant in error. 

Before PRITCHARD, KNAPP, and WOODS, Circuit Judges. 

PRITCHARD, Circuit Judge. This is an action for breach of prom- 
ise of marriage commenced in the District Court of the United States 
for the Northern District of West Virginia by Iva Lea Fullhart, de- 
fendant in error (hereinafter referred to as plaintiff), against William 
V. Thrush, plaintiff in error (hereinafter referred to as défendant). 

Suit was begun June 4, 1912, and the case was first tried before a 
jury in September, 1912, at which trial a verdict was rendered in 
favor of plaintiff for $5,000, and the case was brought to this court 
upon a writ of error. The judgment of the court bélow was reversed, 
and the opinion filed therein is to be found in 210 Fed. 1. The case 
was remanded to the lower court, and there a second trial was had 
which resulted in a verdict in favor of the plaintiff in the sum of $4,- 
000, and the case cornes hère again on a writ of error. 

The case was tried in the court below on the theory that the engage- 
ment or contract to marry was enter ed into by the parties in 1894, at 
Westerville, Ohio, where the parties were students at Otterbein Uni- 
versity. 

It is contended on behalf of the défendant that their engagement 
was broken by him in a letter written by him in the summer of 1907, 
and that therefore there was not sufficient légal évidence to show that 
the contract to marry was in existence within the statutory period dur- 
ing which the plaintiff could institute her cause of action. In other 
words, that the engagement having been broken in 1907, any cause 
of action that she may hâve had was barred by the statute of limita- 
tions. 

On the other hand, it is insisted by counsel for plaintiff that the 
contract was not broken, and that, while the évidence shows that no 

<g^>For other cases see same topio & KBY-NUMBBR in ail Key-Numbered Dlgests & Indexes 
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definite date was fixed for the marriage of the parties, tlieir engage- 
ment was continuous, and extended over a period of about 17 years, 
and was in existence at the time of the institution of this action. We 
think it clearly appears from the évidence that, while no definite time 
was fixed for the marriage, they were to be married as soon as the 
défendant was able. 

[ 1 ] While tliere are several assignments of error, the principal ques- 
tion to be determined is as to whether there was sufficient évidence 
offered by the plaintiff to sustain the verdict in her favor, and in 
order to détermine this point we deem it necessary to refer briefly 
to some of the évidence relied upon by the plaintiff in the court below. 

It appears that in 1895 the défendant either borrowed or was given 
the plaintiff's gold watch, which he retained in his possession until the 
5d day of October, 1911, at which time it was returned to plaintiff by 
registered mail. Testimony shows that numerous letters passed be- 
tween the parties, some of which were lost or destroyed, and some were 
mutilated and used by plaintiff in a sofa pillow. It also appears that 
there was a mutual exchange of gifts and post cards containing some 
déclarations of love and some références to marriage. 

Plaintiff testified that défendant agreed to keep her watch as a seal 
of their engagement, and that he was to retain it until their marriage. 
The fact that he kept plaintiff's watch in his possession from 1895 un- 
til the 3d day of October, 1911, is not controverted. Plaintiff also tes- 
tified that the last time she had conversation with the défendant about 
the watch he stated that when he returned the watch he would marry 
her. Défendant in testifying as to this matter said: 

"I expected to visit Miss Fullhart and return the watch to her If we never 
married." 

The défendant in response to a question by counsel for plaintiff, 
among other things, testified as f ollows : 

"Q. Now, Mr. Thrush, you testified that you told her that you expected to 
be married, and that you would marry her as soon as you completed your 
course at Lane Seminary, did you not? A. That was the understanding. 

"Q. After that time and during ail of thèse years that you corresponded 
with her, did you mention that to her in any of thèse letters that you wrote 
while you were on the farm, busy at hay harvest, and Christmas time, and 
ail those times? A. That we would get married? 

"Q. Answer the question. A. You mean, in any of thèse letters? 

"Q. Tes, sir. Take them and sort them out and point them out to the Jury. 

"Q. Yes, in any of the letters that you wrote, did you tell her when you 
were going to marry her? A. No, sir. 

"Q. Why didn't you tell her? A. Why didn't I set a time? 

"Q. Yes. A. Because I wasn't ready to get married, and she understood roy 
circumstances." 

It appears from the testimony of défendant that hè was not willing 
to fix a date for the marriage on account of the fact that his financial 
condition was not satisfactory. On the 7th day of August, 1904, de- 
fendant wrote plaintiff a letter in which, among other things, he said : 

"Now, don't understand me that my people are opposed to you in particular, 
but they know we are very intimate and would like to get married, and they 
think I am not ready to get married yet. They are not opposed to you any 
more than they would be to any girl they know hère that I ought to go with. 
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My father is old and has got the idea in his head I spend enttrely too much 
money going to school it don't look at the satisfaction it is to me to hâve a 
good éducation by simply from dollars and cents. Now it would be impossible 
for me to start into anything like business withouthis help. I hâve been 
working hère several years and hâve greatly reduced the amount I received 
for my schooling and father often speaks now of helping me into something 
when there is a good opening and he will if I don't cross him." 

In the concluding paragraph of the letter, the défendant also says : 

"Now, write me a good cheering letter, and be a good loving girl till I can 
see you. Good night, with ail my love and best wishes." 

Défendant also testified that he received a letter in August, 1911, 
from the plaintiff in which she said, "I want to know whether I am 
to be or not to be," and that he wrote her a short letter in reply. 
Plaintiff, among other things, testified that she received a letter in 
August, 1911, in reply to a letter which she had written défendant 
requesting him to advise her as to what was to prevent their marriage ; 
that in response he said that the estate was not settled, and he could 
not marry until it was settled. 

It was shown that defendant's father, who was a wealthy farmer, 
died on the 15th day of April, 1910, leaving a large estate; that the 
défendant and James A. Thrush, a brother, qualified as administrators 
of the estate. Shortly after défendant had qualified as one of the ad- 
ministrators, the défendant began to pay attention to Miss Mary E. 
Whip, but did not become engaged to her until about three months 
before they were married, to wit, during the month of August, 1911, 
which, according to the testimony, was about the time the défendant 
wrote the last letter to the plaintiff. 

Défendant, in response to a question, among other things, testified 
as follows: 

"Q. You may state whether or not the engagement was broken off. If so, 
when and under what circumstances? A. Yes, gentlemen, this engagement was 
broken off in the summer of 1907, by a letter written by me to this lady. 

"Q. Now, Mr. Thrush, to what letter written by you was this letter of July 
19, 1907, an answer? A. This letter of July 19, 1907, is not a direct answer to 
the letter that I wrote, but is a second letter that was written in explanation 
of what she had written. She wrote me two letters. The first one I hâve not 
got, but she accepted that as breaking off of the engagement in that letter, and 
this letter is simply written explaining. She said that she was afraid that I 
did not understand what she had written in the first letter. She did not niean 
that we would drop the correspondence, though we would never marry. 

"Q. Do you know what become of the letter that was written just previous 
to this one and which was a direct answer to jour letter? A. I suppose it 
was destroyed. 

"Q. Hâve you searched for it? A. I hâve searched for it 

"Q. Hâve you been unable to flnd it? A. Yes, sir. 

"Q. Tell the jury, as nearly as you can, what she said to you in that letter 
which you say was a direct reply to your letter breaking ofE the engagement? 
A. She agreed to the proposition that I then made, and I cannot state clearly 
what, if anything, she said about a continuance of the correspondence. But 
from this letter, I suppose, she made some référence to a further correspond- 
dence, just as friends. Just a friendship correspondence." 

The plaintiff also denied that the défendant wrote her in 1907 or 
any other time that the engagement was broken, and that he would 
not marry her; that he had promised to visit her at Christmas, 1908, 
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and she offered in évidence a letter to corroborate this statement dated 
January 3, 1909, in which, among other things, défendant said: 

"You would not know.me as my hair is at least one-half gray. Sometime I 
will send you a sample. Expect I look as young as ever in my face. Am 
much stouter than when you use to see me. My weight runs about 160 to 
165 Vas. Expect your weight about 60, do you not? I am very well in every 
way save an occasional attack of sick headache. The book you sent was re- 
ceived. Many thanks for same. Will repay the compliment in some sub- 
stantial way in the future." 

The closing sentence of this letter is in the f ollowing language : 

"Well, I will close for this time. Hope you enjoyed Xmas, if I did not 
show up. Hope you are well." 

It also appears that on March 25, 1909, the défendant sent a post 
card which was printed in a wreath of forget-me-nots, "To My Sweet 
Love." On March 25, 1909, défendant also wrote plaintif? a letter 
or post card in which, among other things, he said: 

"I passed the 40th milestone of my existence not long since. Don't see any 
différence since I hâve become an old bachelor. Believe I am better looking 
than ever and you know I always was quite a beauty, at least some lady use 
to tell me so. * * * Why in the world don't Inez and her best get married 
and set some of her old f riends a good example. It costs $2.00 in this state 
now for license besides clérical charges and that dépends on the estimate the 
groom places on the bride." 

The défendant testified that in his letter written during the summer 
of 1907 he stated positively that he did not intend to marry plaintiff, 
and, among other things, introduced a letter written by the plaintiff 
in July, 1907, from which he quoted certain statements as follows: 

"We certainly need not deprive ourselves of the pleasure of corresponding, 
even though we never marry. I love to get your letters and will eliminate 
from my correspondence anything that pertains to love or matrimony. * * * 
How foolish it will be to deprive ourselves of this pleasure, just beeause we 
cannot get married. Maybe we can get more pleasure out of a life devoted to 
correspondence than we would out of matrimony. What I am interested in 
now is your friendship, which I am too glad to accept if that is ail you hâve 
to give me. I will be satisfled with small favors." 

It is contended on behalf of plaintiff that some of the statements 
contained in this letter, if taken alone, would tend to sustain the con- 
tention of the défendant. On the other hand, the expression "even 
though we never marry," to say the least of it, tends to corroborate 
the évidence of plaintiff to the effect that the contract of marriage had 
not at that time been terminated, and certainly shows that she thought 
there was a possibility of marriage in the future. 

The plaintiff while on the witness stand, among other things, testi- 
fied as follows in regard to this letter: 

"Q. Was this letter written in answer to a letter from him? A. No, sir. 

"Q. You received no letter from him, then, just prior to July 19, 1907, that 
this could be an answer to? A. This is not an answer to a letter from him. 

"Q. Why did you say: 'We certainly need not deprive ourselves of the 
pleasure of correspondence even though we never marry?' 'I love to get your 
letters and will eliminate from my correspondence anything that pertains to 
love and matrimony and will only write a letter to a f riend from a f riend' ? A. 
In order to answer that I will hâve to explain what the letter is. 
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"Q. I au not asking you to explain the letter. I am asking you why it was 
you wrote this letter, the letter speaks for Itself. A. Well, prior to this 
letter I had received a letter from Mr. Thrush, and in that letter it was very 
discouraging, as ail of his letters had been, that we couldn't get married now, 
that we would hâve to wait until he was in a position to get married, and 
that his father was very much opposed to his marrying, and that we must 
not do anything to cross his father in any way, because it would be worse 
for both of us if we did, and the only thing we could do was to wait until he 
was able to marry, and that is the substance of his letters, but is not word for 
word, but is the substance of it, so, in answer to that letter, I will say that the 
letter he wrote provoked me and I answered the letter in a rather provoked 
spirit. And I told him that I was tired of waiting and that our correspond- 
ence — We had better quit corresponding until he got over his blues, that his 
letters were ail discouraging and maybe if he quit writing he would get over 
his blues, and that was the spirit of the letter I had wrote, but as for any 
word I wrote, I do not know, but that is the spirit of the letter that I wrote. 
I mailed that letter, but after I had written the letter, of course I repented of 
what I had said. I thought maybe I had said too much. So, I wrote this 
letter, as you hâve heard the letter read, and I told him I thought perhaps he 
did not understand my feelings about the matter, that I did not want to 
quit corresponding with him, so I wrote that letter, that was the spirit I had 
when I wrote the letter, that I did not want to quit corresponding, but wanted 
to continue our corresponding, that I did not see how I could get along without 
it. I think that answers your question. 

"Q. You testifled in this case on the former trial, didn't you? A. Tes, sir. 

"Q. In your testimony then, did you not say that Mr. Thrush wrote to you, 
and that he was very much discouraged, and that his letters often were dis- 
couraging? 'A. He was very much discouraged, and he asked me if I thought 
I could live on' the farm, that he was afraid probably I would not like f arm 
life, and he did not say in this letter that he thought — He did not say in 
his letter the engagement was broken. He simply asked what I thought about 
— if I would like farm life, if I thought I could live on a farm, and if we 
thought we could marry. I think that is the substance of the letter.' A. I 
said that." 

The plaintiff, in response to a question from the court, said: 

"A. This promise was relied upon by me at ail times from the time of the 
engagement until it was broken, which was November 1, 1911, when the 
watch returned, just a short time before Mr. Thrush was married." 

In this connection, it should also be borne in mind that the défend- 
ant promised to visit her at Christmas, 1908. On the 3d day of Janu- 
ary, 1909, the défendant wrote to plaintiff, as we hâve already stated, 
that he hoped she had enjoyed Christmas even though he did not show 
up. This is the letter in which he comments on his personal appear- 
ance, and acknowledges the receipt of a présent which she had sent 
him. On the 3d of March of the same year défendant again writes 
to the plaintiff inclosing, the post card in a wreath of forget-me-nots 
"To My Sweet Love." This conduct on the part of the défendant 
tends to corroborate the évidence of the plaintiff. In other words, if 
the évidence of the plaintiff is to be believed, and much of it is not 
controverted, this défendant entered into a contract of marriage with 
the plaintiff, and accepted her watch as a seal of the engagement, which 
he kept until the 3d day of October, 1911, and in addition to that he 
sent the post card and other communications indicating that he still 
loved the plaintiff and that it was his purpose to comply with the con- 
tract. 
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. The character of the plaintif?, according to the record, is not assailed 
in any sensé of the word. While at collège she became engaged to the 
défendant, who was also a student, and contrary to the usual custom 
she was required by the défendant to place her watch in his custody 
as a seal of the vows they had taken. That she had implicit confidence 
in the honesty and integrity of the défendant is evidenced by her let- 
ters, as well as the loan which she secured for him from her sister 
and the présents which she sent him from time to time. 

The évidence as to whether the contract had been broken in 1907 
was conflicting, and was such that reasonable men might differ as to 
the inference to be drawn therefrom. Under thèse circumstances, we 
think the refusai of the court below to direct a verdict in favor of 
the défendant was eminently proper. 

[2] Among other things, it is insisted on behalf of the défendant 
that the plaintif? s right of action is barred by the statute of limita- 
tions. The statutory bar in West Virginia is one year for an action 
for damages for breach of promise to marry. It is insisted that the 
évidence offered by plaintiff clearly shows that this action was com- 
menced within one year from the time the cause of action accrued. 

On the other hand, it is insisted by counsel for défendant that the 
plaintiff has failed to show that suit was commenced within a year 
from the time the contract was broken. This question was properly 
submitted, and the jury having, f ound in favor of the plaintiff the same 
is not reviewable, inasmuch as the évidence bearing on this point is 
conflicting. 

It is further insisted that the court below erred in granting instruc- 
tions Nos. 1, 2, 3, 4, and 5, thèse being the same instructions that were 
granted by the court at the former trial. This court, in referring to 
thèse instructions, said: 

"Without statlng the various propositions submitted, or dlscussing the 
questions they severally présent, it is sufficient to say that, in our judgment, 
none of thèse instructions involve substantial error. Even if they be regarded 
as favoring the plaintiff's contention, we are not persuaded, in view qf the 
pleadings and évidence, that they were incorrect or unwarranted." 

Instructions Nos. 6, 7, and 8 properly presented the law in view 
of the facts of this case. Therefore the assignments of error as to 
the court's action in respect to thèse instructions are without merit. 

[3] It is also insisted that the verdict is clearly excessive. The évi- 
dence shows that plaintiff, a young lady of many accomplishments 
and good character, was induced by the promises and représentations 
of défendant to believe that he would marry her, and acting in ac- 
cordance therewith she practically gave the défendant 17 years of 
the best part of her life, during which time she was not in a position to 
consider a proposition to marry from any one else. 

The évidence also shows that the défendant is worth about the sum 
of $12,000. He was engaged to the plaintiff for a period of 17 years. 
It further appears that défendant induced plaintiff to borrow from 
her sister the sum of $50, which he agreed to repay, but never did; 
that plaintiff loaned défendant money to buy books; and that he 
borrowed money from plaintiff, kept plaintiff's watch during the time 
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of their engagement, and acceptée présents from plaintiff from time 
to time. 

While the défendant would hâve been liable had he promptly termi- 
nated the engagement on his return home from school, perhaps the 
jury in its discrétion would not hâve returned a verdict as large as 
the présent one. 

[4, 5] The évidence shows that the plaintiff had reasonable expecta- 
tions of an advantageous settlement in life, and for such she would 
be entitled to recover damages, and in addition thereto for pecuniary 
loss, as well as compensation for injured feelings, anxiety of mind, 
wounded pride, and mortification in conséquence of the treatment 
which she received at the hands of the défendant. It would be im- 
possible in a case like the one at bar to fix a definite measure of dam- 
ages. Therefore in a case of this character the jury may take info 
considération ail the facts and circumstances, and, if their conduct is 
not marked by préjudice, passion, or corruption, exercise their dis- 
crétion in determining the amount which the plaintiff is entitled to 
recover. 

[6] The rule applicable where it is sought to set a verdict aside 
for excessive damages is well stated in the case of Hoagland v. Moore, 
2 Blackf. (Ind.) 167, in which the court, among otlier things, said: 

"Where a new trial is applied for on account of excessive damages, and 
refused, the damages must be outrageously excessive, or a court of error will 
not interfère." 

In view of the facts and circumstances of this case, we are of opin- 
ion that the verdict is justified by the évidence, and are therefore not 
inclined to disturb the same. 

For the reasons stated, the judgment of the lower court is affirmed. 



WM. FILENE'S SONS CO. v. WEED et al. 

(Circuit Court of Appeals, First Circuit December 9, 1915.) 

No. 1101. 

Corporations <§=>565 — Receivebs — Pbovable Claims — Claims Abising Undeb 

CoVENANTS OF LEASE. 

A clause in a lease giving the lessor the right at his élection to terminate 
the lease and re-enter on the bankruptcy or insolvency of the lessee, and 
also on such élection to demand payment from the lessee of a sum based 
on the length of the unexpired terni, and virtually the rental for such 
term, does not, where the élection is exercised after the appointaient of 
a receiver in insolvency for the lessee by a court of equity, make the lessor 
a creditor entitled to prove his claim against the estate, since by the 
terms of the covenant the claim had no existence until after the séques- 
tration of the estate for the benefit of existing creditors by the appoint- 
ment of the receiver and the subséquent élection of the lessor. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 2281, 2282 ; 
Dec Dig. @»565.] 

Appeal from the District Court of the United States for the District 
of Massachusetts ; Frédéric Dodge, Judge. 
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Suit in equity by the Isaac McLean Sons Company against William 
S. Butler & Co., Incorporated. In the matter of the claim of the 
Wm. Filene's Sons Company. From an order disallowing such claim, 
on objections of Charles F. Weed and others, receivers, claimant ap- 
peals. Affirmed. 

The following is the opinion of DODGE, District Judge: 

The receivers flled a pétition for instructions regarding this claim April 7, 
1913, which was answered by the claimant company April 8, 1913. By an or- 
der entered December 15, 1913, the issues raised were referred to a spécial 
■master, to hear the parties and their évidence and report thereon. The 
claim is also one of the disputed claims referred to the same spécial inaster 
by a like order also entered December 15, 1913. 

Upon the spécial master's report, flled February 21, 1914, there has now 
been a hearing. He has found the facts upon which the questions to be decided 
dépend, and there is substantially no dispute regarding his findings. The 
manner in which his report has presented the facts is so clear and satisfactory 
that little restatement wlll be needed, and I shall deal with them largely by 
référence to the numbered paragraphs of his report. 

The claimant's rights are those which belong to it under the lease described 
in paragraph 2, made by it to the Butler Company May 29, 1912, of the five 
parcels of real estate which were together occupied and used by the Butler 
Company as a départaient store from September 3 to November 7, 1912. The 
claimant was tenant, not owner, of thèse parcels, and annexed copies of 
the leases under which it held them (see paragraph 1) form part of the report, 
as does its underlease to the Butler Company, whereon it bases its présent 
claim. The terni for which this underlease was to run expired, as to each 
parcel, with the expiration of the claimant's estate as tenant under the lease 
thereof to it, The leases to it hâve remained in force throughout, and are still 
in effect The earliest date of expiration of any of them was December 30, 
1917 (paragraph 2) ; the latest date is in 1921 ; so that when ail the property 
and assets of the Butler Company passed into the hands of the receivers in 
this case by the decree of November 7, 1912, there was a long unexpired term 
under both leases in the case of each and ail the leased properties. 

The receivers having on December 5, 1912, declined to adopt the underlease 
(paragraph 5), the claimant entered and took possession by leave of court on 
December 9, 1912 (paragraph 6), thus terminating the underlease on that 
day. The claimant had received the rent due under it to November lst. It 
has also been paid by the receivers for their use and occupation from November 
7th to December 9th at the same rate. (See paragraph 5.) The receivers con- 
cède that the claimant is entitled to prove in thèse proceedings for rent from 
November lst to the time of their appointment on November 7th at the inonth- 
ly rent agreed in the underlease ; also for water rates and insurance propor- 
tioned upon the same period— in ail, $3,739.48. (Paragraph 8.) They deny 
that the claimant has any further provable claim. 

The claimant contends that the provisions of the underlease quoted in 
paragraph 9 give to it the right to prove also for ail that would hâve become 
payable to it, after its re-entry, according to the underlease, during the full 
term thereof, had there been no receivership or re-entry, less any reniais under 
new leases or the estiinated rental value of premises not relet. I am hère 
describing this part of the claim in gênerai ternis only. The items composing 
it, and its total amount, if calculated in the manner contended for, appear in 
paragraph 2 of the "summary" with which the report concludes, with référ- 
ences for detailed explanation of the more important items to prior paragraphs 
of the report. 

So far as the claim for anything beyond the amount conceded as above is 
made up of rent or other payments required of the Butler Company by the 
underlease, and accruing or to accrue after the claimant's entry in December, 
1912, it rests wholly on the Butler Company's covenants, expressed in those 
provisions of the lease quoted by the master and summarized below, to pay 
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the lessor, upon such re-entry, for or on account of snch after-accruing ln- 

stallments. 

Thèse covenants were agreed in the lease to become effective in case the 
lease should be terminated by such re-entry, and the right so to re-enter was 
agreed to exist if the lessee should fail to perform. The same right was also 
agreed to exist if a receiver appointed should stay in over 90 days. The re- 
entry which has been made was upon a failure of performance caused by the 
appointaient of a receiver; not upon the ground that the receivership had 
continued 90 days. Failure of performance having given the right to re-enter, 
and the right having been exercised so as to render the covenant effective, the 
terms of the covenant purported to give the lessor an élection among alterna- 
tive methods of payment. This élection has been made by the présentation 
of the claim in the form reported by the master. 

Whatever the effect of the receivership upon the Butler Company's executory 
contracts not contained in any lease, it effected no breach of any lease under 
which that company was tenant, nor did it terminate the company's estate in 
the premises leased. That it did is not contended in this case. Once it had 
resulted, however, in a failure of performance in respect to payment of rent, 
the receivers had lost the right to adopt this lease without the lessor's con- 
sent, because such failure gave the lessor a right to re-enter, and so terminate 
the lease. In re Roth & Appel, 181 Fed. 667, 671, 104 C. 0. A. 649, 31 L. R. A. 
(N. S.) 270. The receivers' élection not to adopt, if after such failure, though 
it may hâve influenced the lessor as to the time when ne would re-enter, seems 
to be without other bearing upon the question arising. 

The order for présentation of claims in this case, under which proof of this 
claim was flrst presented to the receivers, was entered November 11, 1912, and 
it required ail creditors to présent their claims on or before January 1, 1913, 
"made up as of November 7, 1912," the date of the flling of the bill and of 
the receivers' appointment There hâve been several extensions of the time 
thus limited by subséquent orders. The last extension expired December 12, 
1913. Obviously there can be no claim as of November 7, 1912, for that which 
the claimant first got any right to demand on December 9, 1912. 

According to the décision of the Circuit Court of Appeals for this circuit in 
Slocum v. Soliday, 183 Fed. 410, 106 C. C. A. 56, the covenants hère relied on 
gave the lessor no claim provable in bankruptcy for lost rental accruing after 
its re-entry, had there been bankruptcy on November 7, 1912, instead of this 
receivership. The covenants relied on in that case were substantially like 
thèse, and no circumstances appear sufficient to distinguish the question which 
would hâve been hère presented from that there decided. The lessor's re-entry 
was not until after the bankruptcy, and it was held that at the time of the 
bankruptcy therè was only a "contingency that there might be a claim." The 
saine was true hère on November 7, 1912. Before December 9, 1912, no 
claim under the covenants had any existence. It was not merely uncertain as 
to the amount. 

In equity proceedings like thèse, however, the allowable claims of creditors 
are not necessarily only those provable as of the date whereon the receivers 
were appointed. This may be conceded in view of the décision of the Circuit 
Court of Appeals for the Second Circuit in Penna., etc., Co. v. New ïork, etc., 
Co., 198 Fed. 721, 739, 740, 117 C. C. A. 503. Moreover, this claim is being 
dealt with, not only as presented under the order of November 11, 1912, but 
also as presented by the receivers' pétition for instructions and the claimant's 
answer thereto. There can be no final order of distribution for some time 
to corne. Although both as to existence and amount the claim was too con- 
tingent on November 7, 1912, for allowance as of that date, I must consider it 
allowable in thèse proceedings now, if it has since that date become allowable. 
So far as it will be possible to détermine them at ail, before final order of dis- 
tribution, the contingencies which then affeeted it hâve now been determined. 
The lessor has re-entered, and has also made its élection, by the claim pre- 
sented, of the particular method, out of those provided for in the covenant, ac- 
cording to which the amount the lessee was to pay should be ascertained in 
case of such re-entry. 

230 F.— 3 
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The décision last above clted affords no support for the contention that a 
claim for rent, accrulng or to accrue after the receivership, under a lease 
which the receivers hâve declined to adopt, whether or not it has been ter- 
minated by the lessor's entry, 1s ordinarily a claim provable against the estate 
in proceedings like thèse. No such claim was allowed in that case, and as 
the opinion points out (198 Fed. 744, 117 C. C. A. 503) there is no analogy 
between a damage claim for breach of an uncompleted executory contract to 
furnish transportation services to the Insolvent for 20 years (which was allow- 
ed), and a claim of damages for loss of unaccrued rent under an unexpired 
lease. A claim founded on the insolvent railroad's covenant, as lessee, to pay 
rentals and taxes thereafter to become due from the lessor railroad, was 
dlsallowed so far as it related to rentals or taxes beeoming due after the 
lessee's receivers had given up the lease. Thèse, it was held, were too uncer- 
tain for allowance ; and it was said that "the rule which excludes a demand 
for future damages for nonpayment of rental excludes them." Page 760, "Cross- 
town Company's Appeal." See also In re Eoth & Appel, 181 Fed. 667, 669, 104 
0. C. A. 649, 31 L. R. A. (N. S.) 270 ; Slocum v. Soliday, 183 Fed. 410, 411, 106 
C. C. A. 56. 

In the absence of express provisions such as those quoted by the inaster 
from this lease, no allowable claim for future payments under it would 
in any event hâve come Into being upon or after the lessor's re-entry on De- 
cember 9, 1912. The receivers would hâve been bound to pay for their use and 
occupation, but the lessor would hâve had no further rights against the estate. 
The question now to be decided is whether the lessee's express undertaking in 
the lease to make payments on account of such unaccrued rent in the event of 
such re-entry hâve given the lessor a claim which ought to be hère allowed. 

A différence between the parties regarding the interprétation of those terms 
of the lease which fis the payments to be made by the lessee while its tenancy 
continued Is first to be considered. The somewhat unusual character of 
those terms is accounted for by the fact that the lessor, instead of being 
owner of the flve parcels mailing up the premises, was itself tenant of each, 
and bound to pay rent, taxes, water rates, etc., therefor under each overlease. 
The Butler Company, according to its underlease, was to yield and pay "as 
rental" (1) the aggregate of the rentals, etc., due from this claimant under 
the five leases referred to, "together with" (2) $20,000 yearly, in equal monthly 
payments until the expiration of the last overlease at the end of February, 
1921. There is no occasion to consider the provisions regulating the précise 
dates upon which installments of the "rental" thus composed were to fall due. 
The claimant contends the yearly payment of $20,000 is not to be treated as 
"rent" for the purposes of this case, but as a "bonus," payable in installments, 
and due, at ail events, independently of any tenancy of the premises. The 
master admitted évidence, against objection, tending to show that both par- 
ties so understood the matter in their negotiations before the lease was signed. 
It does not seem to me that there is any such ambiguity in the terms of the 
lease as to make such évidence admissible. The whole amount to be paid by 
the tenant, though made up of both the above éléments (1) and (2), is repeated- 
ly referred to in the lease as "rental" or "rent and other payments," and the 
conséquences of failure to meet installments of (2) when due were to be the 
same as in the case of (1). The substance of the bargain was that this claim- 
ant, controlling the five différent parcels as a whole, let them for $20,000 a 
year more than the total annual payments which it had itself to make as 
tenant, requiring this inuch of the rent reserved to it by the underlease to 
be paid at ail events. The fact that payments under (2) were not to abate 
upon certain contingencies mentioned which would abate payments under (1), 
I consider insunïcient to require a différent conclusion. My ruling is that the 
évidence admitted should hâve been excluded ; but even if it is admissible, I do 
not think it sufficient to show a definite understanding between the parties 
at the tirne that the meaning of their agreement should be that for which the 
claimant now contends. The entire amount of the above payments required 
from the Butler Company will therefore be hereinafter regarded as rent. 

The covenants by the lessee which afford the only basis for the lessor's 
présent claim may be thus summarized: 
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TJpon termination by re-entry, the lessee was to pay $20,000 for each, 
year of the then unexpired term of the underlease on demand, less a discount 
of 5 per cent, (elsewhere agreed in the lease to be allowed in case the lessor 
should exercise a privilège reserved to cancel upon a like payment). 

Also at the lessor's élection, which he might make or change at pleasure, to 
pay either — 

(a) As liquidated damages; sums equal to the rent and other payments 
called for by the lease at the times therein provided until February, 1921, less 
the proper proportion of what might hâve been paid as above on demand. 

(6) Or, as damages, the différence between the rental value of the premises 
when the lessor should exercise its right to elect and the amount of rent and 
other payments so called for by the lease until February, 1921, less what might 
hâve been paid as above on demand. 

(The lessor having elected to require payment under (a) to April 1, 1913, 
and under (6) from and after that date, a third method of payment which it 
had the option to elect, viz. (c) indemnity against loss of rent and other 
payments for the unexpired term, taking into account anything paid on demand 
as above, need not be further mentioned.) 

The above co venants may be even more briefly summarized thus: The 
annual $20,000 payments to be made until 1921 were ail to become immediately 
due and payable, subject to the discount of 5 per cent. Any différence be- 
tween the rent reserved in the overleases for the whole unexpired term and 
the rental value of the premises at the time of re-entry was to be paid Us 
addition. 

The covenants in question conclude with the following clause: 

"The amounts due the lessor from the lessee under the preceding clauses 
may be proven in bankruptcy, insolvency, or receivership proceedings, or 
against any assignée or trustée for the beneflt of creditors." 

It is, of course, obvious that, in bankruptcy, such an agreement as this, be- 
tween the bankrupt and one creditor, could in no way assist the provability of 
the claim. Unless provable under the Bankruptcy Act, the bankrupt's consent 
thus given could not make it provable. It is no less clear that, in the distribu- 
tion of an insolvent estate in equity, the court can give no effect to such an 
agreement. The other creditors, who, in bankruptcy, would hâve a statutory 
right to the disallowance of the claim, unless provable under the act, hâve hère 
a right to its disallowance unless its own merits, entirely apart from the 
clause quoted, equitably entitle it to share upon an equal footing with the 
claims due other creditors interested in the distribution. This, indeed, the 
claimant is understood to concède. 

That the remaining covenants above summarized, for accélération of the 
payment of ail future rental, etc., upon termination of the lessee's tenancy be- 
cause of its default, would be valid as between the lessor and lessee alone, 
does not seem to be disputed ; but it does not follow that, in equity, they are 
to be regarded as giving the lessor a right, equal in merit with the right oit 
those creditors of the lessee whose claims were fixed liabilities absolutely 
owing when the court took control of the estate, or, if then contingent, were 
so only as to their existence, or only as to amount, to share in this distribu- 
tion for the full amount of ail the rent it might hâve got, had the lessee re- 
mained its tenant and continued to pay rent until 1921, less the stipulated 
crédits, although it has taken back and is not to restore that estate in the 
premises whose enjoyment by the Butler Company was to furnish the entire 
considération for such rent. 

That no such claim could be allowed to share, were the distribution to be 
made in bankruptcy, has been already stated. The resuit that there is any 
such différence between the two Systems of distribution, in the principles ac- 
cording to which the respective merits of competing claims are determined, as 
will justify the admission of the lessor's claim hère because thèse proceedings 
are in equity, seems to me one which could only be adopted for convincing 
reasons, and I am unable to believe that such reasons exist. 

The reasons which hâve been held to forbid the exclusion of claima in pro- 
ceedings like thèse, if mature and certain when presented, -because they were 
immature or uncertain in amount on the day when the proceedings were in- 
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stituted, and to require their allowance if they became mature or their amount 
certain within a time not involving delay in distribution, do not go faf 
enough to require the allowance of a claim which, like this, had no existence 
on the date referred to, but lias since come into existence through subséquent 
dealings wholly between the insolvent and the particular creditor, relating 
wholly to a leasehold interest forming no part of the estate to be distributed, 
and is dépendent not only for its existence, but also as to the time at which 
it should come into existence and as to its amount, upon élection by the 
creditor while thèse proceedings were pending. It is not sufficient for the al- 
lowance of such a claim to say that it is presented in time, and is not to be 
excluded because it was not certain at some arbitrary anterior date. It does 
not seem to me that it is such in its nature as to entitle it to rank with lia- 
bilities incurred prior to or concurrently with the receivership, whether then 
mature or immature, certain or contingent. 

If it be said that the dealings referred to were in pursuance of express 
agreements made and publicly recorded before the institution of thèse pro- 
ceedings — so far as thèse agreements expressly purported to make such a 
claim provable in case there should be proceedings like thèse, they are ad- 
mittedly of no effect hère. But the purpose, expressly declared in the clause 
referred to, of enabling the lessor, at his option, to make ail the rent for the 
entire unexpired term due and provable at once in case of insolvency, is suffi- 
ciently obvious without it from the other agreements relied on; default on 
the lessor's part being far more likely to resuit from its future insolvency 
than from any other cause. A liability arising after insolvency out of agree- 
ments thus designed to give one creditor an advantage in case of insolvency, 
which, being for future rent under an unexpired lease, could not otherwise 
be claimed, I cannot regard as equitably allowable to the préjudice of creditors 
elaiming upon liabilities not so arising. In bankruptcy, such an agreement 
has been regarded as "a way of contracting for a préférence," and providing 
a mode of thwarting the provisions of the act In re Merwin & Willoughby 
Co., 206 Fed. 116, 120. 

The above objections to the provability of the claim in thèse proceedings 
are in no way avoided, so far as I can see, by the fact that, according to the 
agreements, the payments called for were to be made as "damages," or 
"liquidated damages." Notwithstanding the use of thèse terms, it remains 
none the less true that accélération of ail the future installments of rent 
under the lease, irrespective of any tenancy by the lessee, is what was in 
substance provided for. See Watson v. Merrill, 136 Fed. 359, 361, 69 C. C. 
A. 185, 69 L. R. A. 719 ; Bowditch v. Raymond, 146 Mass. 109, 115, 15 N. 
E. 285. 

In vievv of the above considérations, my conclusion must be that no claim 
for the accelerated rentals under the agreements referred to is allowable. 

That some éléments of conjecture or spéculation must of necessity enter 
into any détermination, by estimate in advance, of rental values for terms 
extending so far into the future as thèse, seems obvious. I am further in- 
clined to agrée with the contention of the receivers that, particularly in regard 
to so much of the Installments to be accelerated as above as was to make up 
the annual payments of $20,000 per year, the agreements relied on resemble 
in character agreements for a penalty or forfeiture on termination of the 
lease, rather than agreements for indemnity. Less an agreed discount, pay- 
ment of the $20,000 per year to the end of the term was required at ail events, 
even in case of reletting by the lessor for more than the overleases required 
it to pay as tenant. Further reasons are afforded by thèse considérations 
against the allowance of such a claim in any respect. 

The claim presented by the creditor is allowed in the amount of $3,739.48, 
admitted as above stated, and is otherwise disallowed. The receivers fail 
to satisfy me that they are entitled to any set-off against the amount thus 
allowed on account of the taxes for 1912 paid by the Butler Company on 
November 1, 1912, according to paragraph 15 of the master's report. 

The resuit reached renders it unnecessary to discuss any of the other 
questions raised by the report. 
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George R. Nutter, of Boston, Mass. (Jacob J. Kaplan and Brandeis, 
Dunbar & Nutter, ail of Boston, Mass., on the brief), for appellant. 

Frederick H. Nash, of Boston, Mass. (Charles F. Choate, Jr., of 
Boston, Mass., on the brief), for appellees. 

Before PUTNAM and BINGHAM, Circuit Judges, and BROWN, 
District Judge. 

BROWN, District Judge. We ail agrée that the judgment of the 
court below should be affirmed, though there is a différence of opin- 
ion as to the précise grounds upon which the affirmance should rest. 
A majority of the court agrée with the reasoning of the court below, 
and adopt its opinion as the opinion of this court. 

In view of the argument for the appellant, it may be useful to state 
certain reasons which seem to support the judgment of the District 
Court. 

The nature of the covenant was explained in Slocum v. Soliday, 183 
Fed. 410, 412, 106 C. C. A. 56. It has no opération, except from 
•the time when the lessor entered upon the premises as provided there- 
in. The recording of the lease, with the implied notice to other 
creditors of its terms, does not assist the appellant. On the contrary, 
it informed other creditors that, so long as the lease was in effect, 
either because the lessee had a right to prevent a cancellation, or be- 
cause the lessor, though having the right to cancel, did not exercise 
it, any claim under the covenant for indemnity was nonexistent, and 
did not affect the lessee's solvency. 

Other creditors could not hâve counted the appellant as a creditor 
for the purpose of showing that the lessee's debts exceeded its assets, 
or for instituting proceedings in bankruptcy or insolvency, and were 
entitled to give crédit in reliance upon the fact that, so long as the 
relation of lessor and lessee continued, the lessor could be a creditor 
only for installments of rent as they fell due. They were also, in 
giving crédit, entitled to rely, not only upon the fact that the claim 
had no existence, but upon the fact that a debt first arising after bank- 
ruptcy proceedings could not share with them in a distribution of 
assets, and that, so far as the covenant attempted to create a debt to 
which bankruptcy was a condition précèdent, it contravened the bank- 
ruptcy laws and was wholly ineffective against them. 

Courts of bankruptcy and of equity alike recognize the fundamental 
equity of equality between creditors, in the distribution of assets, 
which arises when assets hâve become insufficient to pay ail in full. Both 
enforce this equity by assuming the control of assets and by stopping, 
from the time their aid is invoked, the création of new debts to be paid 
out of assets. Crédit upon the faith of assets is stopped by the filing 
of a bankruptcy pétition or a pétition in equity which seeks either 
primarily or in the alternative a pro rata distribution of assets. 

The covenant for payment after bankruptcy or insolvency, upon 
which appellant now relies, was not, as is contended, entered into upon 
the faith of the lessee's assets. The lease may hâve been entered into 
with more or less considération of solvency and reliance upon assets, 
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though insolvency was guarded against by réservation of a right to 
cancel, but the covenant for indemnity was no part of the lease proper, 
but a substitutional contract, to take effect, if ever, only after termi- 
nation of the lease, and only after the realization of a loss. While 
there was a possibility of its application during the lessee's solvency, 
we are not in this case concernée! with that aspect, but with the cove- 
nant as a provision intended to become effective after the lessor had 
canceled the lease, not for a voluntary breach during the lessee's 
solvency, but because of bankruptcy, insolvency, or a receivership. 

In this aspect the lessor has in substance only a personal promise to 
pay after personal ability to pay. is gone. 

Persons doing business with a corporation trust it, not, as the ap- 
pellant contends, upon the faith of its assets, but upon the faith of 
an excess of assets over its existing obligations. Knowledge of the 
amount of indebtedness is as important as knowledge of assets. 

Persons were entitled to give crédit to the lessee regardless of the 
mère possibility of a future debt, and if crédit was given in ordinary 
course until their debts exceeded assets, this fact gave rise to an 
équitable right to distribution among them of the assets upon which. 
they relied for payment, for the enforcement of which they might 
resort to the bankruptcy court or to a court of equity. This right, 
after it is once asserted by pétition or bill, cannot be impaired or 
diminished by a debt which did not come into being until the assets 
were insufficient to pay those creditors who had contracted with the 
lessee upon the assumption of solvency. 

As rent was paid up to the filing of the creditors' bill, the creditors 
were entitled to assert that no breach occurred by act of the lessee 
before they asserted their right to the assets. For a breach after this 
time the lessor must look to the personal responsibility of the lessee 
at the time of breach. The reason for the rule is the same in bank- 
ruptcy and in equity. The claim arises too late. 

It is not true that the lessor has a claim for damages for a breach 
of contract for the entire terni of the lease, for it terminated the 
lease and eut off the future term by its own élection. The substitu- 
tional covenant, which takes effect after the relation of landlord and 
tenant is terminated, is what the former lessee has not performed, and 
upon this rests the appellant's claim. The former lessee has lost its 
control over its assets, since those creditors who trusted it on the faith 
of its assets, and with knowledge that the covenant had created no 
debt, hâve asserted their right to the assets. 

Exactly what was contemplated as one condition précèdent to the 
right of cancellation has happened; custody of the assets for the 
benefit of creditors who are, as the appellant is not, entitled to say: 

"We trusted the lessee upon the assumption of solvency and ability to ap- 
ply its assets in payaient of our claims." 

The covenant is inherently weak and insufficient to give a claim to 
share in assets, for it is a provision for a time when the assets of the 
lessee are gone from its hands. The lessor, however, still has ail 
that it contracted for in this event — the personal obligation of the 
lessee. 
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In substance the covenant is one of indemnity or insurance — a cove- 
nant to indemnify the lessor against loss occasioned by the lessee's 
bankruptcy or insolvency. The lessee insures the lessor for the loss 
occasioned by the lessee's own inability to pay the agreed rent for the 
full period. 

A claim based upon a promise to pay "after I hâve become a 
bankrupt or insolvent the loss occasioned by my bankruptcy" cannot 
be permitted to share equally with other claims merely on the ground 
that those who give crédit on the faith of assets should be permitted 
to share in the pro rata distribution of those assets. 

This ground upon which the appellant bases its argument for an 
équitable right to a share in the assets is, however, a good ground for 
preferring the claims of other creditors. As it is obvious that in 
framing the provision for bankruptcy or insolvency and for a can- 
cellation of the lease the lessor did not rely upon the lessee's posses- 
sion of assets- to pay with at the time when the debt might arise, this 
is a sufficient reason for holding that the claim cannot compete equi- 
tably with the claims of ordinary creditors. 

As a device for the création of a debt which it is not expected that 
the lessee can pay, but which, as the lease in terms clearly indicates, 
is to be used in compétition with other prior creditors in sharing assets 
— as a device to become a creditor ex post facto — it is wholly in- 
effective. 

The claim was rightly disallowed, because the appellant did not 
become legally or equitably a creditor before other creditors had 
become entitled, both under the Bankruptcy Act and upon équitable 
principles to ail the assets for pro rata distribution, and because the 
appellant did not rely upon the assets of the lessee for the perform- 
ance of the covenant of indemnity, as appears by the covenant it- 
self , which contemplâtes both the création and payment of a debt after 
ail the lessee's assets are required to pay prior creditors. 

The decree of the District Court is affirmed, and the appellees 
recover their costs of appeal. 

PUTNAM, Circuit Judge. I concur in the resuit. The District 
Court applied to this case the rule of Slocum v. Soliday, 183 Fed. 
410, 412, 106 C. C. A. 56. I do not know whether the case is governed 
by this rule or not ; but, in the absence of authorities otherwise, I f eel 
bound by it. The application of this case cuts up ail the further rea- 
soning contained in this opinion of the court. Therefore I concur that 
the case is governed by Slocum v. Soliday, and décline to enter into 
further discussion. 
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OEINOCO IKON CO. v. METZEL. 

(Circuit Court of Appeals, Sixth Circuit. February 11, 1916.) 

No. 2837. 

X. Bankruptcy <&=»211 — Jurisdiction of Courts of Bankruptcy. 

As to property withln the custody of the bankruptcy court, Its exclusive 
jurisdiction over the gênerai administration of the bankrupt's estate 
carries wlth it exclusive authority to détermine, not only the clairns of 
creditors, but also adverse claims, whether by way of ownership or para- 
mount liens. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 321, 323; 
Dec. Dig. <®=>211 ; Courts, Cent. Dig. § 1331.] 

2. Bankruptcy <§=>211 — Jurisdiction of Courts of Bankruptcy. 

The rule which gives the bankruptcy court exclusive jurisdiction to dé- 
termine claims to property in its custody is not limited to actual posses- 
sion, but extends to «instructive possession aa well, including property 
held not only by, but for, the bankrupt. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 321, 323; 
Dec. Dig. <g=211 ; Courts, Cent. Dig. § 1331.] 
8. Bankruptcy <3=211 — Jurisdiction of Courts of Bankrtjptcy. 

A concession by Venezuela passed by assignaient to the O. Corporation, 
and was afterwards annulled by the Venezuelan government. The gov- 
ernment of Venezuela agreed to pay $385,000, in eight annual payments, 
for the benefit of the O. Corporation and its predecessors, and two of such 
payments had been made, when the O. Corporation was adjudicated a 
bankrupt. Certain of the O. Corporations predecessors assigned their 
claims to the indemnity fund to the O. Corporation, and it was agreed 
between its trustée in bankruptcy and another of such predecessors that ail 
of the indemnity, except $75,000, should be paid to the trustée. The State 
Department gave notice to ail claimants of this distribution, and there- 
after the amount then payable to the trustée thereunder was paid by the 
United States Treasurer to the trustée. Subsequently a bill was filed in 
the Suprême Court of the District of Columbia to establish an équitable 
lien on the indemnity fund, and the Treasury officiais were enjoined f rom 
dellvering any warrant on the fund. This suit was subsequently settled. 
Subséquent to the distribution agreement, the O. Iron Company, which 
had a contract with one of the O. Corporation^ predecessors for minlng 
on the concession, filed a claim wlth the trustée in bankruptcy, and still 
later filed suit in the District of Columbia to establish a trust ex maleficio 
in the fund in its favor. The bankruptcy court enjoined it froin prose- 
cuting this suit and ordered it dismissed. The United States government 
recognized the right of the trustée in bankruptcy, and had refrained 
from paying installments because of the action of the courts of the 
District of Columbia. Held, that the bankruptcy court had exclusive juris- 
diction over the fund and the claim thereto presented in the suit in equity, 
and properly granted such injunction. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 321, 323; 
Dec. Dig. ©=211 ; Courts, Cent. Dig. § 1331.] 

4. Bankruptcy <g=Jll — Jurisdiction of Courts of Bankruptcy. 

Generally speaking, the jurisdiction of courts of bankruptcy in the ad- 
ministration of bankrupt estâtes extends to ail matters of bankruptcy 
without limitation, is eo-extensive with the United States, and knows no 
state or district boundaries, though it may not enforce its process or or- 
ders outside the limits of its territorial jurisdiction. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 11 ; Dec. Dig. 
<@=>11.] 

©=»For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexe» 
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5. Bankruptcy eg=212 — Jurisdiction of Courts or Bankruptcy. 

A court of bankruptcy, in determining conflicting claims to property 
in its custody, acts essentially as a court of equity. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 236; Dec. 
Dig. <§=>212; Courts, Cent. Dig. § 1331.] 

6. Bankruptcy <@=20 — Jurisdiction op Courts op Bankruptcy. 

Where the trustée in bankruptcy obtained an order from the bank- 
ruptcy court restraining tbe prosecution of a suit in another court, and 
thereafter the party enjoined moved to vacate such order, and the bank- 
ruptcy court denied such motion and entered a decree enjoining it from 
prosecuting such suit, it did not afïect the jurisdiction of the bankruptcy 
court that the first restraining order was made without notice. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 23; Dec. 
Dig. <S=20; Courts, Cent. Dig. §§ 119, 1331.] 

7. Bankruptcy <®=>212 — Jurisdiction of Courts of Bankruptcy. 

A bankruptcy court, having jurisdiction to détermine conflicting claims 
to a fund, had jurisdiction to enjoin the prosecution of actions tending 
to interfère with the administration of such fund. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 236; Dec. 
Dig. ©=212; Courts, Cent. Dig. § 1331.] 

8. Bankruptcy <§=328 — Claims — Time for Filing. 

A claim sent to a trustée in bankruptcy within one year after the ad- 
judication was flled in time. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 518; Dec 
Dig. ©=328.] 

9. Bankruptcy <@=440 — Review op Proceedings — Appeal ob Pétition to Re- 

vise. 

Where the bankruptcy court enjoined the prosecution of a suit to es- 
tablish a trust in a fund over which it had exclusive jurisdiction, and 
the merits of the claim set up in such suit had not been decided, a péti- 
tion to revise the order granting the injunction, and not an appeal there- 
from, was the proper remedy. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 915 ; Dec. 
Dig. @=440.] 

Pétition to Revise and Appeal from the District Court of the United 
States for the Southern District of Ohio; Howard C. Hollister, 
Judge. 

In the matter of the Orinoco Corporation, bankrupt. From an or- 
der obtained by Harry V. Metzel, trustée, restraining the Orinoco 
Iron Company from prosecuting a suit, and ordering it to dismiss the 
suit, the Orinoco Iron Company appeals and files a pétition to revise. 
Appeal dismissed, and order affirmed. 

William R. Harr and Edward S. Duvall, Jr., both of Washington, 
D. C, and Milner, Miller & Searl, of Portsmouth, Ohio, for petitioner 
and appellant. 

W. S. Little, of Cincinnati, Ohio (T. B. Paxton, Jr., of Cincinnati, 
Ohio, of counsel), for respondent and appellee. 

Before KNAPPEN and DENISON, Circuit Judges, and COCH- 
RAN, District Judge. 

KNAPPEN, Circuit Judge. This review involves the validity of 
an order made by the court below, sitting in bankruptcy, upon the 

<§==>For other cases see same topic & KEY-NUMBBR m ail Key-Numbered Dlgests & Indexes 



42 230 FEDERAL REPORTEE 

pétition of the trustée in bankruptcy of the Orinoco Corporation, en- 
joining the Orinoco Iron Company (hereafter called the Iron Com- 
pany) from prosecuting a suit instituted by it in the Suprême Court 
of the District of Columbia, to enforce its alleged rights in the so- 
called Orinoco indemnity fund in the Treasury of the United States. 
The history of that fund is briefiy this : 

In the year 1883 the government of the republic of Venezuela gave 
to one Fitzgerald a 99-year lease of a large tract of land for mining 
and other purposes. This concession was afterwards assigned by 
Fitzgerald to the Manoa Company, Limited, by the latter to the Orinoco 
Company, by that company to the Orinoco Company, Limited, and by 
the last-named company to the Orinoco Corporation. In 1897 the 
Orinoco Company, Limited, made a contract with the Iron Company 
for mining on the concession. After the latter had operated to some 
extent the government of Venezuela declared a forfeiture of the con- 
tract, and caused the concession to be annulled, the Orinoco Company, 
Limited, to be ousted therefrom, and caused or permitted certain prop- 
erty used in opérations upon the concession to be confiscated. Through 
the government of the United States the claims of the Orinoco Cor- 
poration and its three predecessors in interest (viz., the Manoa Com- 
pany, Limited, the Orinoco Company, and the Orinoco Company, Lim- 
ited), were presented to the government of Venezuela, with the resuit 
that that government, on September 9, 1909, made an agreement of 
settlement with the United States whereby Venezuela was to pay to 
the latter $385,000 in eight annual payments of $48,125 each, for the 
beneiit of the Orinoco Corporation and its three predecessors, in sat- 
isfaction of ail claims of those four corporations, including the alleged 
seizure and destruction of a certain steamer by the military forces of 
Venezuela. 

The first payment under this settlement was made by Venezuela into 
the Treasury of the United States in September, 1909, and on Janu- 
ary 13th following the Department of State gave notice to ail persons 
interested of the fact of the payment, that the Department would take 
up as soon as possible the question of the distribution of the award 
to those prima facie entitled thereto, and that prima facie the four 
corporations named were entitled to be heard in deciding upon such 
disposition. The second payment under the settlement was made by 
Venezuela in September, 1910, and likewise paid into the Treasury 
of the United States. On December 20, 1910, the Orinoco Corpora- 
tion was adjudicated bankrupt by the District Court below; and the 
Manoa Company, Limited, and the Orinoco Company having assigned 
to the Orinoco Corporation their claims to the indemnity fund, its dis- 
tribution was by agreement between the receiver of the Orinoco Com- 
pany, Limited, and the trustée in bankruptcy of the Orinoco Corpora- 
tion (with the approval of the District Court below, in bankruptcy, 
in the case of the Orinoco Corporation, and of the Minnesota court 
having charge of the insolvency proceedings of the Orinoco Company, 
Limited), and other interested parties, so arranged as that the Orinoco 
Company, Limited, was to receive $75,000 and the remainder of the 
indemnity fund (after paying $8,000 to certain attorneys and deduct- 
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ing upwards of $6,000 on account of expenses incurred by the govern- 
ment of the United States in the settlement of the claims), was to be 
paid to the trustée in bankruptcy of the Orinoco Corporation. Notice 
of this disposition and distribution was given by the Department of 
State to ail claimants June 20, 1911; and on July 27th following the 
United States Treasurer's warrant for $70,263.97 (the amount so pay- 
able to the trustée in bankruptcy on account of the installments thus 
far paid) was paid by the Treasurer, and was by the trustée distribut- 
ed in the administration of the estate. 

Meanwhile, on June 30, 1911, one Safford, claiming to be a stock- 
holder and creditor of the Manoa Company, Limited, filed his bill in 
the Suprême Court of the District of Columbia, claiming an équitable 
lien upon the indemnity fund and asking a receivership over the in- 
stallments already paid into the Treasury; and the trustée in bank- 
ruptcy of the Orinoco Corporation, having already received the Treas- 
urer's warrant mentioned, was appointed receiver in the Safford case 
and enjoined from disposing of any of the funds, except by paying 
the same to himself as receiver; and the Secretary of the Treasury 
and the Treasurer of the United States were enjoined from deliver- 
ing outside of the District of Columbia any warrant on the fund. Fitz- 
gerald, who was made défendant by cross-bill, also set up an équitable 
lien to the fund, claiming that certain of the properties had been re- 
conveyed to him by the Manoa Company, Limited, and excepted from 
subséquent conveyances. On December 14th following (1911), the Ori- 
noco Iron Company sent to the trustée in bankruptcy of the Orinoco 
Corporation, at his office in Cincinnati, its claim against that cor- 
poration for $1,173,500, as the value of its lease from the Orinoco 
Company, Limited, plus alleged expenditures of the Iron Company 
in developing and exploiting the property, including money spent in 
défense of the title in the Venezuela litigation, alleging that the Orinoco 
Corporation had acquired ail the assets and assumed ail the liabilities 
of the limited company. Motion to expunge the claim was made by 
certain creditors, for the reason, among others, that the claim was 
not filed within a year. The motion and the claim are still pending. 

On November 6, 1914, the District Court, in bankruptcy, author- 
ized a settlement of the Safford and Fitzgerald litigation in the Su- 
prême Court of the District of Columbia, upon the payaient to those 
parties of the aggregate sum of $35,000. On November 13, 1914, the 
Iron Company filed an original bill in the Suprême Court of the Dis- 
trict of Columbia against the Secretary of the Treasury, the Treasurer 
of the United States, the Orinoco Corporation, and others, asking that 
a trust ex malefkio in the fund be declared in its favor as against ail 
adverse claimants ; and on the next day an order was made restrain- 
ing Safford, Fitzgerald, and the Orinoco Corporation and its prede- 
cessors in interest, including the représentatives of the Orinoco cor- 
poration and the Orinoco Company, Limited (as well as other défend- 
ants), from interfering with the prosecution of the Iron Company's 
suit. On November 17th the injunction orders obtained by Safford 
and Fitzgerald against the Orinoco Corporation in the Safford suit 
were dissolved by the court; the settlement, however, seems not to 
hâve been yet carried oui. 
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On November 17, 1914, the trustée in bankruptcy of the Orinoco 
Corporation obtained an order f rom the District Court below, in bank- 
ruptcy, restraining the prosecution of the Iron Company's suit in the 
District of Columbia. Judge Hollister, upon careful considération, 
overruled the Iron Company's motion to vacate this restraining order, 
and entered decree enjoining the Iron Company, during the pendency 
of the bankruptcy proceedings, from prosecuting suit in the District of 
Columbia or any suit elsewhere against the trustée of the Orinoco 
Corporation, and from interfering with the action of the trustée in 
bankruptcy in receiving, and bringing into the bankruptcy court, the 
installments of the indemnity fund which he would otherwise receive 
through the United States Treasury, to await the bankruptcy court's 
adjudication of the rights of the respective parties. The Iron Com- 
pany was also ordered to dismiss its suit in the District of Columbia 
as against the Secretary of the Treasury and the Treasurer of the 
United States and the Orinoco Corporation and its trustée. This is 
the decree sought to be reviewed. 

The trustée in bankruptcy contends that the District Court for the 
Southern District of O'hio, sitting in bankruptcy, has exclusive juris- 
diction to try and détermine the claim asserted by the Iron Company 
under its bill in the Suprême Court of the District of Columbia. The 
correctness of this contention is hère the ultimately décisive question. 
As the order adjudicating the Orinoco Corporation bankrupt has not 
been appealed from (and, indeed, was consented to), we must assume, 
in the absence of assignment of error or argument challenging the fact, 
that the District Court had jurisdiction to so adjudicate and to ad- 
minister the bankrupt's estate generally. 

[1] Passing for the présent the question of extraterritorial jurisdic- 
tion, it is clear that as to property within the custody of the bankruptcy 
court its exclusive jurisdiction over the gênerai administration of the 
bankrupt's estate (Acme Co. v. Beekman Co., 222 U. S. 300, 32 Sup. 
Ct. 96, 56 L. Ed. 208; In re Yaryan Naval Stores Co. [C. C. A. 6th 
Cir.] 214 Fed. 563, 565, 131 C. C. A. 15) carried with it exclusive 
authority to détermine, not only the claims of creditors, but also ad- 
verse claims, whether by way of ownership or paramount liens (Whit- 
ney v. Wenman, 198 U. S. 539, 25 Sup. Ct. 778, 49 L. Ed. 1157; 
Wabash Ry. Co. v. Adelbert Collège, 208 U. S. 38, 54, 28 Sup. Ct. 
182, 52 L. Ed. 379; Murphy v. John Hofman Co., 211 U. S. 562, 
568, 29 Sup. Ct. 154, 53 L. Ed. 327; Babbitt v. Dutcher, 216 U. S. 
102, 30 Sup. Ct 372, 54 L. Ed. 402, 17 Ann. Cas. 969; Hébert v. 
Crawford, 228 U. S. 204, 208, 33 Sup.Ct. 484, 57 L. Ed. 800). The 
case is not within décisions such as Pickens v. Roy, 187 U. S. 177, 
23 Sup. Ct. 78, 47 h. Ed. 128, and In re Rohrer (C. C. A. 6th Cir.) 
177 Fed. 381, 100 C. C. A. 613, where the court whose jurisdiction 
to enforce prior liens had attached previous to the bankruptcy was 
not interfered with; for hère no such action was had before bank- 
ruptcy. 

[2] Was the fund in question in the custody of the bankruptcy 
court? The rule which gives the bankruptcy court exclusive jurisdic- 
tion to détermine claims to property in its custody is not limited to 
actual possession, but extends to constructive possession as well, in- 
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cluding property held not only by but for the bankrupt. Mueller v. 
Nugent, 184 U. S. 1, 14, 17, 22 Sup. Ct. 269, 46 L. Ed. 405 ; Whitney 
v. Wenman, supra, at pages 552, 553, of 198 U. S., 25 Sup. Ct. 778, 
49 L. Ed. 1157; Lazarus v. Prentice, 234 U. S. 263, 266, 34 Sup. Ct 
851, 58 L. Ed. 1305; Thomas v. Woods (C. C. A. 8th Cir.) 173 Fed. 
585, 590, 97 C. C. A. 535, 26 L. R. A. (N. S.) 1180, 19 Ann. Cas. 
1080; Clay v. Waters (C. C. A. 8th Cir.) 178 Fed. 385, 392, 101 C. 
C. A. 645 ; In re Schermerhom (C. C. A. 8th Cir.) 145 Fed. 341, 342, 
76 C. C. A. 215. And see O'Dell v. Boyden (C. C. A. 6th Cir.) 150 
Fed. 731, 737, 80 C. C. A. 397, 10 Ann. Cas. 239. And we hâve held 
that a debt due the bankrupt's estate is so far constructively in the 
trustee's possession as to give the bankruptcy court jurisdiction to 
détermine the rights»of parties to it. In re Ransford, 194 Fed. 658, 
664, 115 C. C. A. 560. 

[3] The concrète question thus is whether at the time bankruptcy 
jurisdiction attached the fund in question was being actually held 
for the benefit of the Orinoco Corporation, and so passed into the 
constructive possession of the bankruptcy court. It seems clear that 
when bankruptcy occurred the fund, so far as hère in question, was 
being held by the United States purely for the benefit of the bankrupt's 
estate. So far as the holding for the latter's benefit had not been 
made definite when bankruptcy occurred, it was made so later by 
virtue of the distribution agreement, which antedated even the Safford 
suit. The United States unequivocally recognized the right of the 
trustée in bankruptcy to the portion of the fund so set apart for it; 
it not only turned over to the trustée in bankruptcy the net amount 
of the proceeds of the first two installments, but has ever since been 
ready to turn over the net balance of the remaining installments; it 
has refrained from so doing only because of the action of the courts 
of the District of Columbia. The United States has never recognized 
the right of the Iron Company to participate in the fund; the fact 
that the Department of State considered the détermination of claims 
to this fund outside its jurisdiction does not, in our opinion, alter the 
situation in this regard. The fund hère in question was not, so far 
as the record suggests, being even claimed adversely by the Iron Com- 
pany when bankruptcy occurred, except as it claimed as a créditer 
the right to a prior lien for its alleged debt. The Iron Company was 
in no way a party to the award which produced the fund, but, on 
the contrary, asserts in its bill that the arbitration and award were 
not authorized by it. Its lack of actual adverse claim when bank- 
ruptcy occurred is evidenced by its assertion in the bankruptcy court 
of its claim as créditer. Whether it thereby precluded itself from later 
asserting a wholly adverse claim we need not consider. 

While the question is not free from difficulty, we think that, were 
the fund in question actually held in the Southern District of Ohio, 
it should properly be regarded as so far within the constructive cus- 
tody of the bankruptcy court as to preclude jurisdiction by a state 
court of Ohio over a bill of the nature of that filed in the Suprême 
Court of the District of Columbia. The question is whether the fact 
that the fund was held in the Treasury of the United States alters the 
rule. No question of the right of the United States to the fund is 
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invclved. The government makes no claim to it in whole or in part. 
It is merely a custodian and a trustée, recognizing (so far as concerns 
the fund involved hère) that it holds only for the bankrupt's estate. 
The f acts that the seat of government is in the District of Columbia, 
and that the gênerai treasury of the United States is there situated, do 
not necessarily affect the issue ; for "the United States-, in their sover- 
eign capacity, hâve no particular place of domicile, but possess, in 
contemplation of law, a ubiquity through the Union." Vaughan v. 
Northup, 15 Pet. 1, 6, 10 L. Ed. 639. And so it is settled that debts 
owing by the United States are not local assets at the seat of govern- 
ment only, so as to give jurisdiction to the courts of the District of 
Columbia, by way of administration of the estâtes of deceased per- 
sons with respect to such debts. Vaughan v. Northup, supra; Wy- 
man v. Halstead, 109 U. S. 654, 3 Sup. Ct. 417, 27 L. Ed. 1068; Tay- 
lor v. Bemiss, 110 U. S. 42, 45, 3 Sup. Ct. 441, 28 L. Ed. 64; United 
States v. Borcherling, 185 U. S. 223, 235, 22 Sup. Ct. 607, 46 L. Ed. 
884. We think it follows that the courts of the District of Columbia 
obtained no jurisdiction as against the District Court for the South- 
ern District of Ohio, in bankruptcy, from the mère fact that the fund 
was in the Treasury of the United States. 

We fmd nothing to the contrary of this view in Jones v. Rutherford, 
26 App. Cas. D. C. 114, 121, relied upon by the Iron Company. That 
case is in our opinion readily distinguishable. There no question of 
rival administrations was presented ; the question related only to the 
manual possession of "a draft drawn by the United States and ready 
to be delivered to the person lawfully entitled to its possession." The 
draft itself was held to be property and within the district. The in- 
stant case involves conflicting administrations and goes beyond the 
mère question of manual possession of a draft, which latter question 
is, at best, merely an incident of the broader question involved. 

[4] Generally speaking, the jurisdiction of courts of bankruptcy in 
the administration of bankrupt estâtes extends "to ail matters of bank- 
ruptcy without limitation. It is coextensive with the United States." 
It knows no state or district boundaries. Thomas v. Woods, supra, 
at page 590, of 173 Fed., 97 C. C. A. 535, 26 L. R. A. (N. S.) 1180, 
19 Ann. Cas. 1080; Lathrop v. Drake, 91 U. S. 516, 517, 23 L. Ed. 
414; Babbitt v. Dutcher, 216 U. S. 102, 109, 30 Sup. Ct. 372, 54 L. 
Ed. 402, 17 Ann. Cas. 969; Staunton v. Wooden (C. C. A. 9th Cir.) 
179 Fed. 61, 63, 102 C. C. A. 355. It may order the sale of land in 
another state, and without ancillary proceedings therein. Robertson 
v. Howard, 229 U. S. 254, 261, 33 Sup. Ct. 854, 57 L. Ed. 1174. 
True, the bankruptcy court may not en force its process or its orders 
outside the limits of its territorial jurisdiction, that is to say, its ju- 
risdiction must be exercised within its own district; but, having the 
proper parties before it, it can within its own district make necessary 
orders to protect its jurisdiction. And a court of bankruptcy in an- 
other jurisdiction could, if necessary, entertain ancillary proceedings 
for the recovery of property. Babbitt v. Dutcher, supra, at page 105, 
of 216 U. S., 30 Sup. Ct. 372, 54 h. Ed. 402, 17 Ann. Cas. 969. And 
see Elkus, Petitioner, 216 U. S. 115, 30 Sup. Ct. 377, 54 L. Ed. 407. 

[5] A court of bankruptcy, in determining conflicting claims to prop- 
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erty in its custody acts essentially as a court of equity ; and we think 
the case presented is within the well-established rule that, where the 
necessary parties are before a court of equity, it is immaterial that 
the subject-matter of the controversy, whether real or personal prop- 
erty, is beyond the territorial jurisdiction of the court. In such case 
the power exists to compel a défendant to do ail things necessary 
which he could do voluntarily to give full effect to the decree against 
him. Obédience to the decrees so made is enforced by means of pro- 
cess against the person. We cite in the margin a few of the many 
authorities asserting this jurisdiction. 1 

The Suprême Court of the District of Columbia had thus, in our 
opinion, no jurisdiction over the suit whose prosecution has been en- 
joined by the bankruptcy court, not only because the jurisdiction of 
the latter court had already attached, but because that jurisdiction, 
in the circumstances presented, is exclusive. The case of Lyttle v. 
Security Co., 43 App. Cas. D. C. 136, relied on by the Iron Com- 
pany, is distinguishable. In that case a surety on the bond of a de- 
faulting contractor for a government work filed a bill to enforce sub- 
rogation for the amount the surety had been compelled to pay in com- 
pleting the contract. The claim to subrogation seems to hâve been 
asserted before, although the bill was not filed until after bankruptcy. 
The government does not appear to hâve recognized the right of the 
trustée in bankruptcy to the fund, and the trustée conceded the surety's 
claimed right to subrogation, but there was no surplus above the sure- 
ty's claim. We think it clear also that the trustée in bankruptcy has 
taken no action amounting to a consent to the jurisdiction of the courts 
of the District of Columbia. 

[6, 7] The order for injunction, which is the subject of this review, 
was made upon notice to the Iron Company, which was fully heard 
in opposition thereto. That the earlier restraining order was made 
without notice does not affect jurisdiction; and the bankruptcy court 
having jurisdiction to détermine conflicting claims to the fund clearly 
had jurisdiction to enjoin the prosecution of actions forbidden by that 
jurisdiction, tending to interfère with the administration of the debtor's 
property in bankruptcy. In re Schermerhorn (C. C. A. 8th Cir.) 145 
Fed. 341, 76 C. C. A. 215; Morehouse v. Powder Co. (C. C. A. 9th 
Cir.) 206 Fed. 24, 28, 124 C. C. A. 158. 

It f ollows f rom what we hâve said that it was not necessary for the 
Iron Company (as it contends) to proceed in both jurisdictions for the 
protection of its rights. The contention that relief as against prede- 
cessor corporations cannot be afforded elsewhere than in the District 
of Columbia does not impress us. The Manoa Company, Limited, and 
the Orinoco Company hâve released their rights to the Orinoco Cor- 

i Massie v. Watts, 6 Cranch, 148, 3 L. Ed. 181 ; Muller v. Dows, 94 U. S. 
444, 449, 24 L. Ed. 207 ; Phelps v. McDonald, 99 U. S. 298, 308, 25 L. Ed. 473 ; 
Philadelphia Co. v. Stlmson, 223 U. S. 605, 622, 32 Sup. Ct. 340, 56 L. Ed. 570; 
Robertson v. Howard, supra ; Fall v. Eastin, 215 U. S. 1, 8, 30 Sup. Ct. 3, 54 
L. Ed. 65, 23 L. R. A. (N. S.) 924, 17* Ann. Cas. 853 ; Louisville & Nashville 
By. Co. v. Western Union Tel. Co. (C. C. A. 6th Cir.) 207 Fed. 1, 6, 124 C. 
C. A. 573 ; O'Dell v. Boyden (C. C. A. 6tn Cir.) 150 Fed. 731, 736, 80 C. C. A. 
397, 10 Ami. Cas. 239. 



48 230 FEDERAL REPORTER 

poration, and so much of the fund as passed to the Orinoco Company, 
Limited, fell under the jurisdiction of a state court of Minnesota. But 
it should be enough to say thât the decree complained of does not in- 
terfère with the assertion of rights against predecessor corporations. 
We think the order complained of does not deprive the Iron Company 
of its day in court, for the decree under review does not détermine 
any adverse claims of the Iron Company, or do more than to retain 
jurisdiction in the bankruptcy court as against other courts. 

[8] The bankruptcy court not only has jurisdiction over the Iron 
Company's claim as creditor, which we think clearly filed in time 
(Orcutt v. Green, 204 U. S. 96, 27 Sup. Ct. 195, 51 L. Ed. 390; Ben- 
nett v. American Co. [C. C. A. 6th Cir.] 159 Fed. 624, 86 C. C. A. 
614), including power to allow amendments of the claim in further- 
ance of justice (In re Hamilton Automobile Co. [C. C. A. 7th Cir.] 
209 Fed. 596, 126 C. C. A. 418; In re Kessler [C. C. A. 2d Cir.] 
184 Fed. 51, 107 C. C. A. 13 ; Bennett v. American Co., supra), but, 
as we hâve already said, has complète jurisdiction over the case pre- 
sented by the bill in equity, assuming, for the purposes of this opin- 
ion, that such case differs in material and practical aspects from the 
case made by the claim for creditor's lien ; and we must assume that 
the bankruptcy court will give the Iron Company due opportunity to 
be heard. 

We expressly refrain from expression of opinion upon the merits 
either of the creditor's claim filed or of the subject-matter of the bill 
in equity, as well as upon the questions whether the bill asserts an 
adverse claim within the meaning of the applicable rules, and whether 
merely by filing its claim as creditor appellant submitted to the juris- 
diction of the bankruptcy court over the subject-matter of its bill. Un- 
der the view we take of the case those questions are hère immaterial. 
We hâve also omitted from the statement of the case matters which 
seemed to bear no immédiate relation to the single issue with which 
we hâve to deal. 

Of thé complaint that the Iron Company has not been heard respect- 
ing tfie authority to settle the claims of Safford and Fitzgerald it seems 
sufficient to say that that matter is apparently not embraced within 
the order under review, and so is not concluded thereby. But to save 
any question the disposition we shall make will be expressly without 
préjudice to the right of the Iron Company to présent to the bankruptcy 
court such application as it may be advised, for hearing and reconsid- 
eration in that regard. 

[9] The case is hère both on appeal and on pétition to revise. We 
think the question of remedy is ruled by the holding of this court 
in O'Dell v. Boyden, supra, where pétition to revise was held the 
proper remedy. We are disposed to think the fact that the merits of 
the Iron Company's claim hâve not been decided, but are reserved 
for future décision, distinguishes the case from Bothwell v. Fitzgerald 
(C. C. A. 9th Cir.) 219 Fed. 408, 413, 135 C. C. A. 212, and Thomas 
v. Woods, supra, at page 588, of 173 Fed., 97 C. C. A. 535, 26 L. R. 
A. (N. S.) 1180, 19 Ann. Cas. 1080, et seq. 

The appeal is accordingly dismissed, and the pétition to revise re- 
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tained. We think the criticisms upon the form and contents of the 
pétition without force. 

The order and decree of the District Court is affirmed, with costs. 



BREEDEN v. BREEDEN et aL 

(Circuit Court of Appeals, Fourth Circuit. December 20, 1915.) 

No. 1380. 

JUDGMENT <©=828 CoNCLUSIVENESS OF ADJUDICATION TiTLE TO LAND. 

A decree of a state court involving title to a tract of land construed, 
and helê a bar to a subséquent suit in a fédéral court between the same 
parties Involving title to the same land and the same issues, ail of which 
were either directly or inferentially determined by such decree. 

[Ed. Note.— For other cases, see Judgment, Cent. Dig. §§ 1504-1509; 
Dec. Dig. @=>828.] 

Appeal f rom the District Court of the United States for the West- 
ern District of Virginia, at Harrisonburg; Henry Clay McDowell, 
Judge. 

Suit in equity by Thomas J. Breeden against Philip J. Breeden and 
others. Decree for défendants, and complainant appeals. Affirmed. 

John E. Roller, of Harrisonburg, Va., for appellant. 
George N. Conrad, of Harrisonburg, Va. (Conrad & Conrad, of 
Harrisonburg, Va., on the brief), for appellees. 

Before PRITCHARD and WOODS, Circuit Judges, and ROSE, 
District Judge. 

PRITCHARD, Circuit Judge. A bill was filed in the United States 
District Court for the Western District of Virginia by plaintiff against 
défendants, in which it is alleged that on the 23d day of May, 1844, 
James Breeden, Sr., and wife, conveyed to James A. Breeden, one 
of his sons, a tract of mountain land containing about 1,500 acres, in 
considération of which James A. Breeden agreed to pay a debt for his 
father amounting to $25 and to support and maintain his father and 
mother during their respective lives ; that on the lst day of January, 
1853, James A. Breeden sold and conveyed to Elias Breeden, his 
br other, a part of the original tract for the sum of $200; on the 5th 
day of September, 1853, he sold and conveyed to Richard Breeden, 
another brother, a tract of 25 acres, also a part of the original tract, 
for the sum of $20, making in ail a sum much greater than that which 
he had advanced his father in the first instance. 

It is further alleged that some time thereafter James A. Breeden 
went to one of the Western States, and, recognizing that the obliga- 
tion was upon him to maintain and support his father and mother dur- 
ing their respective lives, entered into a contract in writing with Lu- 
anda Breeden, his sister (attested by Richard Breeden and Job Breed- 
en, two of his brothers), in which it was agreed that Lucinda should 
hâve the remainder of the tract, amounting to 1,175 acres, for the 
maintenance and support of the father and mother during their lives ; 

e=>For other cases see same toplc & KKY-NUMBER in ail Kejr-Numbered Digests & Indexes 
230 P.— 1 
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that Lucinda accepted the contract, and remained at the old place 
with her father and mother, and cared for and maintained them un- 
til their respective deaths, which occurred during the Civil War ; that 
after the death of her parents she continued to live on this tract of 
land until 1876, at which time she sold the same to her son, Frank 
Breeden, with the agreement that he was to hâve her right to the land 
in considération of her support and maintenance during her life; that 
Frank H. Breeden continued in possession of this land under such 
agreement until 1890, when he sold the same to complainant, Thomas 
J. Breeden, under a written contract; that complainant at once took 
possession of the land and continued in actual, exclusive, uninterrupt- 
ed, notorious, and adverse possession thereof against ail the world 
from that time until the bringing of this suit. 

It is further alleged diat in 1895 the plaintiff instituted a suit in the 
circuit court of Rockingham county against the heirs at law of James 
A. Breeden, deceased, to obtain title to said tract of land ; that when 
the cause came on for hearing it was dismissed, upon the ground 
that the suit should hâve been brought in the circuit court of the 
county of Page, in the county where the land lies ; that inasmuch 
as the final decree appeared on its face to be a simple decree of dis- 
missal, without stating the grounds upon which it was dismissed, and 
might be used in the second suit upon a plea of res adjudicata, and to 
prevent such use, complainant sought a rehearing in that cause ; that 
the second suit was brought in the circuit court of Page county, and 
thereafter removed to the circuit court of Frederick county, where 
it was decided — the court holding that it should be dismissed upon 
the ground that it was admitted in the bill that Lucinda Breeden had 
entered into possession as a vendee of James A. Breeden, deceased, 
and that under such circumstances there could be no such thing as 
title to the land in controversy by adverse possession "as set forth in 
the bill and exhibits." 

It is insisted that the court failed to observe that there was a dis- 
tinction between a vendee claiming by adverse possession against a 
vendor under a contract of purchase not fully completed by such ven- 
dee, and a vendee remaining in possession of the property after a f ull 
completion of the contract of purchase and the payment of the con- 
sidération agreed upon; that immediately after the delivery of this 
opinion and before the final decree was entered in the cause the com- 
plainant asked leave to file an amended bill of complaint, in which he 
sought leave of the court to omit from the averments made by him 
in the original bill ail the allégations made as to adverse possession of 
the tract of land in controversy and the prayer for relief based upon the 
ground of adverse possession, and to pray that the court should de- 
cree a conveyance of the title to him upon the other averments con- 
tained in the bill, to wit: 

"That Lucinda J. Breeden had purchased the tract of land from the sald 
James A. Breeden ; that she had completed the payment of the entire purchase 
money or considération due from her, and was entitled to a decree conveying 
the land to her ; and that your complainant, claiming under her, was entitled 
to the relief sought in the original bill upon thèse facts, If, indeed, he was not 
entitled to the same upon the averments and proofs as to adverse possession." 
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Thereupon, as part of the final decree in the cause, the court entered 
the f ollowing paragraph : 

"After the décision of this case and the drafting of the decree as aboyé, the 
complainant asked leave to file his second amended Mil, which paper is 
marked 'A' and placed in the papers of this suit, to the filing of which the 
défendants objected, and for reasons stated in writing and filed with the rec- 
ord the court refused to permit the plaintiff to file his said amended Mil, but 
the dismissal of the original and first amended MU, and the refusai of leave to 
file the second amended Mil is without préjudice to complainant to assert at 
law or in equity in any form as he may be advised any right which by this de- 
cree is not expressly adjudicated. And this cause is now ordered to be placed 
among causes ended." 

In the original bill in this cause it is alleged that Lucinda 
Breeden was entitled to a decree conveying to her the land upon the 
completion of her contract, and that complainant, claiming under her. 
is entitled to a conveyance of the légal title, which had been trans- 
ferred by her to Frank H. Breeden, and by him to complainant; that 
complainant had remained in possession of the land in controversy 
since the year 1890 ; that, if it should be deemed by the court that there 
could be no adverse possession until there was a disseverance of the 
privity of title between the heirs of James A. Breeden, deceased, and 
Lucinda Breeden and those claiming under her, that claimant was in 
possession, holding adversely to the title of the heirs, and claiming 
the same adversely to them, which was brought home to them in the 
year 1892, and again in the year 1895, at the time he was about to 
bring his first suit in the county of Rockingham ; and that upon that 
ground, as well as the first-named ground, he was entitled to a decree 
perpetuating and preserving the proofs of his possession, and enjoining 
and restraining the heirs of James A. Breeden, deceased, and one 
Mary R. Brown, claiming under James K. Breeden, one of the beirs, 
from asserting title to said tract of land in any court and appointing 
a spécial commissioner of the court to convey the naked légal title 
to him. 

It is further stated that, owing to the fact that the défendants • in 
the original bill were continually interfering with his tenants living 
upon the tract of land, and had sought to prevent the complainant 
from turning one of his tenants out of the property after he repudiated 
the title of his landlord, necessity had arisen for a restraining order 
against such interférence by défendants, or any agent or représentative 
of theirs from interfering, with the tenants of the complainant until 
the controversy over the tract of land has been settled by decree of 
the court, and thereupon filed the first amended supplemental bill for 
that purpose. 

It is further insisted that on the 13th day of August, 1913, it be- 
came necessary to bring certain new parties before the court, some 
of the heirs of James A. Breeden having died intestate, leaving heirs 
to whom the title of the deceased parties in interest had descended, 
and they were brought before the court by a second amended and 
supplemental bill. 

It is also stated that on the 23d day of August, 1913, the défendants 
filed their joint and several answers to the bill of complaint, in which 
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they set up the final decree of November 8, 1906, in the first-named 
suit, in the circuit court of Frederick county, and claimed that by 
reason of the proceedings and decree in that cause the claim of com- 
plainant was res adjudicata, and that said suit and decree was a com- 
plète bar to his claim. 

The défendants further say that on the 30th day of August, 1913, 
the cause was heard by the court under a decree which had been en- 
tered on the 23d day of August, 1913, in which it was recited that: 

"By consent of parties, it is ordered that this cause be submitted to the 
court for détermination of the question whether or not such proceedings hâve 
already been had affecting the land in controversy in the state courts of Vir- 
ginia as would constitute res adjudicata and bar the complainant from further 
prosecution of the claims set up in this cause." 

The matter again came on for hearing on the 30th day of August, 
1913, at which time the folio wing decree was entered: 

"This cause came on again this day to be heard, and the court being of 
opinion that plaintiff's cause of action is res adjudicata, it is adjudged, ordered, 
and decreed that this cause be dismissed, and that the défendants recover of 
the plaintiff their costs in this behalf expended." 

Upon a motion to rehear the matter the court set aside the decree 
entered on the 30th day of August, 1913. It further appears that on 
the lst day of July, 1914, complainant filed a fourth amended and sup- 
plemental bill, by which he sought a discovery from and a production 
by the défendants of a certain letter set forth in the fourth amended 
and supplemental bill, which he deemed to be of some importance 
for the protection of his interests, but the défendants made answer 
that neither they nor their counsel had any such letter in their pos- 
session. 

The cause was heard upon the pleadings and proofs, and a final 
decree entered on the 16th day of January, 1915, as follows: 

"It is adjudged, ordered, and decreed that the plaintiff's bill and his sundry 
amended and supplemental bills be and they are hereby dismissed, and that 
the défendants recover of the plaintiff their costs in this behalf expended. And 
nothing further appearing necessary to be done herein, it is further ordered 
that this cause be striken from the calendar of pending causes." 

From the entry of this decree complainant took an appeal to this 
court. 

The decree of the lower court, entered on the 30th day of August, 
1913, setting aside the original decree, among other things, contains. 
the f ollowing language : 

"The défendants' claim of estoppel by reason of former adjudication be and 
it is hereby overruled, but without préjudice to their right to further assert 
and rely upon said défense, if plaintiff fail to prove that he has had, for at 
least 15 years prior to the institution of suit at bar and after notice thereof 
brought home to the then holders of title under James A. Breeden, adverse 
and continuous possession of the tract of land in controversy." 

It was obviously the purpose of the court in setting aside the orig- 
inal decree to afford complainant an opportunity to establish the fact 
that he had had open, notorious, and adverse possession of thèse lands 
for more than 15 vears next preceding the date of the institution of 
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this suit. In pursuance of thîs provision of the decree considérable 
évidence was introduced by the respective parties bearing upon this 
point, which was, no doubt, duly considered by the court, and while 
the record is silent as to the reasons which induced the court to dis- 
miss the bill, it must be inferred that the action of the court was due 
to the failure of the complainant to show by a prépondérance of the 
évidence that he had acquired title by adverse possession. We hâve 
carefully considered the évidence bearing upon this point, and feel 
that the court was amply justified in finding as a fact that complainant 
had not established title by adverse possession. The court having fail- 
ed to find in favor of the complainant, it is but fair to assume that 
it adhered to the view it entertained at the time the original decree 
was entered by Judge Harrison, to wit: That such decree was res 
adjudicata, and therefore a bar to complainant's right of recovery in 
this suit. Therefore the question arises as to whether the court below 
erred as respects this point. 

The défendants rely upon the plea of res adjudicata, and in sup- 
port thereof insist that the questions now sought to be litigated were 
determined adversely to complainant in a suit instituted in the cir- 
cuit court of Page county by complainant against thèse défendants, 
and finally transferred to the circuit court of Frederick county, where 
a decree was entered by Judge Harrison, and that not only ail matters 
actually adjudicated at the hearing, but every point which properly 
belonged to the subject of litigation, or which the parties, exercising 
due diligence, might hâve brought f orward at the time, are deemed to 
hâve been adjudicated in favor of défendants, and .therefore the de- 
cree in that cause is a bar to the right of recovery in this suit. 

The bill filed in the state court contained an averment that Lucinda 
Breeden entered into a contract of purchase from James A. 
Breeden under which Lucinda was to hâve thèse lands in considération 
of the support of her father and mother during their respective lives,. 
that during the lifetime of Lucinda Breeden she fully complied with 
the provisions of said contract, and that Lucinda Breeden sold her 
interest to Frank Breeden who in turn sold to complainant, and that 
he holds the same by virtue of the alleged contract which Lucinda 
Breeden had for the purchase of thèse lands. 

The bill of complaint in that cause also contains an allégation to 
the effect that the complainant and those under whom he claims had 
been in the adverse possession of the lands in controversy for more 
than 15 years prior to the institution of such suit. At the time Judge 
Harrison entered the decree he filed a mémorandum setting forth his 
reasons for refusing to grant the relief which complainant sought, 
which is in the f ollowing language : 

"The courts of Virginia hâve always regarded the common-law forum as 
the proper tribunal to décide controversies relating to the title of land. It 
appears to me from a reading of the cases that only in clear cases calling for 
équitable interférence or under the authority of some statute has equity as- 
sumed jurisdiction to try title. I am not prepared to say that the case of 
Sharon v. Tucker, 144 U. S. 533, 12 Sup. Ct. 720, 36 L. Ed. 532, will not be 
followed. While I find no express décision in Virginia confirmatory, un- 
doubtedly the tendency of several cases is that way. But the whole theory of 
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Sharon v. Tucker proceeds on the theory that there Is virtually no dispute of 
fact, that no one with any substantial rights can call the jurlsdiction in ques- 
tion, that the légal title has lost ail llfe and stands simply as a menace to 
the true légal ovvner of the land, and that equity will give relief against such 
a cloud. I doubt, however, whether equity would extend relief, where the évi- 
dence is conflicting upon the facts of the case, and the conclusions to be 
reached involved in doubt and conjecture resulting from the détermination of 
the eredibility of witnesses, and the weight to be attached to their évidence. 

"In the case under considération the case which the cornplainant himself 
states does not seem to me to présent a case of adverse possession under our 
Virginia décisions. His claim is that Lucinda Breeden entered into possession 
under a contract of purchase from James A. Breeden by which she was to 
bave the land in considération of the support of her father and mother during 
their lives, and that lie holds by virtue of some transaction under her. In 
a number of cases of which it is only necessary to recite Chapman v. Chapman, 
91 Va. 397, 21 S. E. 813, 50 Am. St. Rep. 846, it is laid down: 'Before adverse 
possession can arise between a vendor and his vendee, * * * where the 
vendor has retained the title and the statute * * * commences to run, 
the vendee must hâve dissevered the privity of title between them by the 
assertion of an adverse right, and openly and continuously disclaimed the 
title of his vendor, and such diselaimer be clearly brought home to the knowl- 
edge of the vendor.' In the numerous cases cited in the last-named décision 
it is held by the court that as between vendor and vendee there is privity of 
title, and the vendee holds in subordination of the vendor's légal title, and such 
possession cannot silently ripen into a title by adverse possession, no matter 
how great the lapse of time during which the possession may hâve contiuued. 
Ularke v. McClure, 10 Grat (Va.) 305 ; Creigh v. Henson, 10 Grat. (Va.) 231 ; 
Nowlin v. Reynolds, 25 Grat. (Va.) 137; Creekmur v. Creekmur, 75 Va. 430; 
Whitlock v. Johnson, 87 Va. 323, 12 S. B. 614 ; Core v. Faupel, 24 W. Va. 23S. 

"There is not the slightest testimony in the case that there had beeu any 
disseverance of the privity between vendor and vendee, any diselaimer, or 
that knowledge of such adverse holding was brought home to the holder of 
the légal title. Such being the case under the claim as set forth by the corn- 
plainant, it does not seem to me that there is any such adverse possession as 
equity would recognize as the basis of its jurisdiction. The testimony of corn- 
plainant at most is very unsatisfactory. Lucinda gives her testimony at the 
same time the cornplainant gives his. He sets out the contract by which he 
holds the land. He gives an entirely différent contract in his sworn bill and 
•subséquent déposition. A statement is then produced from his mother Lucin- 
da in which she dénies the évidence she has previously given. Under the con- 
tract by which cornplainant claims the land, his title stands or falls by the 
charaeter of the holding of Lucinda. She has never parted with any title, ex- 
cept verbally, and one feature of the verbal contract is that she is to be main- 
tained on the land as long as she lives. So she has an interest in the proper- 
ty as to which her déclaration is adverse. Letters are produced from corn- 
plainant which are inconsistent with his présent contention. For the last 10 
or 15 years, almost up to the date of his alleged contraet with his brother, 
the title has been in litigation or controversy, so that little weight can be at- 
tached to his claims or title. Nor do the tax receipts bear out the claim that 
the taxes hâve been paid continuously by Lucinda and those claiming under 
her. For a number of years from the death of James Breeden, Sr., they seem 
to hâve been paid by Elias Breeden, and hâve continuously been assessed in 
the name of James A. Breeden, in whom the légal title is, or his heirs. Even 
the alleged contract with his brother, at one time sworn to be verbal and 
to impose on cornplainant the burden of supporting his mother and for one 
pecuniary considération, at another time sworn to be in writing and imposing 
upon the brother the burden of the mother's maintenance and for a différent 
pecuniary considération, even this contract professes to sell only the broth- 
er's right of possession and does not profess to sell the title to the land. On 
the whole it seems to me the évidence is not sufficient to sustain the bill. The 
only thing that can be shown is possession, and such possession is not hostile 
or at least on the complainant's own pretension is not hostile arid therefore 
not adverse." 
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Thus it will be observed that there was an issue in that suit as to 
whether complainant had title by possession, and also as to whether 
complainant was the owner o£ the land through Lucinda as a pur- 
chaser. Even if this were not true, it clearly appears that the parties 
to that suit are now parties to this suit, and this suit relates to the same 
lands involved in that controversy. Such being the case, the decree 
in that suit applies to ail matters which existed at the time of the en- 
try of such decree, and which the complainant had an opportunity 
of bringing before the court. The Suprême Court of the United 
Statej? in the case of Northern Pacific Railway Co. v. Slaght, 205 U. 
S. 127, 27 Sup. Ct. 442, 51 L. Ed. 738, in discussing this question said: 

"In otlier words, plaintiff in error, as successor of the Spokane & Palouse 
Ttailway Company, again asserts title to the very property that was the sub- 
ject of the other suit, the source of title only being différent. If this rnay be 
done, how often may it be repeated? If defeated upon the new title, may 
plaintiff in error assert still another one, either in its predecessor or in itself, 
and repeat as often as it may vary its claim? The principle of res judicata 
and the cases enforcing and illustrating that principle déclare otherwise." 

In the case of Withers' Adm'r et al. v. Sims et al., 80 Va. 651, the 
court cites the f ollowing with approval : 

"AH those matters which were offered and received, or which might hâve 
been offered, to sttstain the particular claim or demand litigated in the prior 
action, and those matters of défense which were presented or which might 
hâve been introduced under the issue to defeat such claim, are concluded by 
the judgment or decree in the former suit." 

However, it is insisted by counsel for complainant that Judge Har- 
rison's decree was erroneous and should be disregarded by this court. 
This court is without power to review the action of the state court in 
this instance, either by appeal or otherwise. If the decree in that 
court was erroneous, an appeal could hâve been taken to the Court 
of Appeals of Virginia, and complainant having failed to do so the 
questions therein determined are res ad judicata, and the same may be 
pleaded in bar of the right of recovery in any court in which it may 
again be sought to litigate such questions. 

It is earnestly contended by counsel for complainant that the claim 
of the défendant is unconscionable. It is not within our province to 
pass upon this question, further than to say that we are of opinion 
that the légal effect of défendants' plea is such as to bar complainant's 
right of recovery. 

For the reasons stated, the decree of the lower court is affirmed. 
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CHARLES ROESCH & SONS CO. et al. v. MTTMFORD. 

(Circuit Court of Appeals, Third Circuit February 28, 1916.) 

No. 1993. 

1. Assignments for Benefit of Creditors <©=»44 — Validitt. 

Where an insolvent made an assignment under gênerai law for the 
benefit of his creditors, not following the remédies prescribed by the 
Bankruptcy Act (Act July 1, 1S98, c. 541, 30 Stat. 544) or the gênerai as- 
signment act of the state of New Jersey (1 Comp. St N. J. 1910, p. 114), 
such assignaient is not binding on creditors until they assent thereto. 

[Ed. Note. — For other cases, see Assignments for Benefit of Creditors, 
Cent. Dig. §§ 173-197 ; Dec. Dig. @=>44.] 

2. Corporations <©=3399(1)— Acts of Agents — Validity. 

Where an agent of a corporation, acting within the scope of hls apparent 
authority, accepted an assignment of a debtor made for the benefit of ail 
creditors, the acceptance is binding on the corporation, under the prin- 
ciple that usual employment is évidence of the powers of an agent. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 1588, 1605 ; 
Dec. Dig. @=>399(1).] 

3. Assignments for Benefit of Creditors ©=544 — Acceptance — Validitt. 

Where a corporate creditor, the insolvent debtor having assigned his 
property in trust for creditors, signed a power of attorney authorizing 
the trustée to dispose of such property, it cannot, seven months there- 
after, retract its assent and attach the debtor's property, on the ground 
that other creditors had not assented to the trustee's conveyance, for 
they might thereafter assent, and the trustée become entitled to seil. 

[Ed. Note. — For other cases, see Assignments for Benefit of Creditors, 
Cent Dig. §§ 173-197; Dec. Dig. @=»44.] 

4. Assignments for Benefit of Creditors ®=»342 — Acceptance — Effect. 

Though a debtor's assignment of his property in trust for the benefit 
of creditors was void, because not in accordance with statutory law, a 
creditor, having accepted the assignment, is precluded from thereafter 
questioning its validity. 

[Ed. Note. — For other cases, see Assignments for Benefit of Creditors, 
Cent. Dig. §§ 1042-1049; Dec. Dig. (©=342.] 

5. Assignments for Benefit of Creditors <S=>193 — Attachment of Property 

— Title. 

Where a debtor assigned his property in trust for the benefit of cred- 
itors, the assignment being valid, légal title passed to the trustée, and 
creditors could not thereafter, in a proceeding against the debtor, attach 
the property, 

[Ed. Note. — For other cases, see Assignments for Benefit of Creditors, 
Cent. Dig. §§ 106, 594-601 ; Dec. Dig. @=>193.] 

6. Bankruptcy <S=»151 — Effect on Assignment under State Laws — Au- 

thority of Trustée. 

Where an insolvent debtor assigned his property in trust for the bene- 
fit of creditors, and later, difficulties arising over the assignment, filed 
a voluntary pétition in bankruptcy, his trustée in bankruptcy had no 
greater rights to the property than the debtor, and so long as the trust 
for creditors was active, and the property could be disposed of by the 
trustée, the debtor's trustée in bankruptcy was not entitled thereto. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dig. §§ 193, 239; 
Dec. Dig. @=>151.] 

Appeal from the District Court of the United States for the Dis- 
trict of New Jersey; William H. Hunt, Judge. 

©=»For other cases see same topio & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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Bill by Elwin C. Mumford, trustée in bankruptcy of Clifton C. 
Shinn, against Charles Roesch & Sons Company and others. From a 
decree for complainant, défendants appeal. Affirmed. 

Bourgeois & Coulomb, of Atlantic City, N. J., for appellants. 
S. Cameron Hinkle, of Atlantic City, N. J., for appellee. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit 
Judges. 

WOOLLEY, Circuit Judge. The questions on this appeal relate to 
the validity of a deed of trust in the nature of an assignaient for the 
benefit of creditors, and to the validity of a judgment recovered by 
one of the creditors af ter assenting to the assignment. 

Clifton C. Shinn, while insolvent, conveyed to Isaac Bacharach, by 
bill of sale and deed bearing date June 23, 1906, ail of his personal 
and real property, "in trust * * * to sell, convey or otherwise 
dispose of the same in such manner as the creditors of the said party 
of the first part, Clifton C. Shinn, may elect." By separate deed, the 
wife of Shinn conveyed to Bacharach, upon the same trust, her in- 
choate right of dower in the real property conveyed by her husband. 

It is conceded that Shinn was hopelessly insolvent, and that in the 
assignment for the benefit of his creditors, there was neither fraud nor 
préférence. 

Upon delivering the deed, Shinn addressed letters to ail of his cred- 
itors informing them of his insolvency and of the assignment of his 
property for their benefit. Thèse were followed by letters from 
Bacharach, calling a creditors' meeting. At that meeting, the creditors 
appointed a committee to cooperate with Bacharach in administering 
the trust, one of the members of which was Charles Roesch, Jr., vice- 
président and the sole représentative at its Atlantic City brandi of 
Charles Roesch & Sons Company, a corporation engaged in selling 
méats and provisions, with its principal office in the City of Philadel- 
phia. The Roesch Company was a substantial creditor of Shinn. Act- 
ing with the committee of creditors, Bacharach proceeded to sell the 
real estate. His action was arrested, however, by a question raised 
by a title guaranty company as to his power to dispose of the prop- 
erty under the limitations of the trust, without the concurrence of ail 
of Shinn's creditors. This question very naturally arose out of the 
character of the conveyances of Shinn and his wife to Bacharach, 
which, though conveying title to Bacharach, conferred upon him no 
power of sale. Thereupon Bacharach endeavored to procure from ail 
of Shinn's creditors power to sell the property, by obtaining their sig- 
natures to an instrument which is termed a power of attorney. This 
instrument bears date July 13, 1906, and purports to be signed by ail 
of the creditors, though in fact three or four did not sign it. Among 
the signatures to this instrument is that of Charles Roesch and Sons 
Company, affixed by Charles Roesch, Jr., its vice-président. 

After the Roesch Company had signed the power of attorney and 
while the signatures of other creditors were being procured, the Roesch 
Company endeavored to repudiate its signature and to withdraw its 
représentative from the creditors' committee. 
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Seven months after signing the power of attorney, the Roesch Com- 
pany instituted an action against Shinn by foreign attachaient, attachée 
as property of Shinn ail the property he had conveyed to Bacharach, 
and ultimately recovered judgment for $3,629.06. This judgment was 
sold by the trustée of the Roesch Company, which in the meantime 
had gone into bankruptcy, and was purchased by George Roesch, its 
président. Upon exécution the property attached was sold to Cari 
Roesch, a nephew of George Roesch, for the sum of $350, delivery 
of the deed being stayed by this proceeding. 

Throughout the attachment proceedings, Bacharach, the trustée, 
found himself hindered in the disposition of the property by lack of 
power to sell under the deed and incomplète power to sell under the 
power of attorney, as well as by the menace of the attachment pro- 
ceedings of the Roesch Company. Shinn, having become a résident 
of Pennsylvania, endeavored to extricate his trustée and the property 
from this predicament by filing a voluntary pétition in bankruptcy in 
the District Court of the United States for the Middle District of 
Pennsylvania, considerably more than four months after the attach- 
ment was laid, conceiving that by this procédure the title to the prop- 
erty would vest in his trustée in bankruptcy and that the property 
could be sold by him. But this was not so simple as it seemed, be- 
cause of Bacharach's antécédent title under the deed and the inter- 
vening attachment proceedings by the Roesch Company. Thereupon 
Elwin C. Mumford, trustée in bankruptcy for Shinn, appealed to the 
court below for help, by filing the bill in this case, wherein he attacked 
the attachment proceedings and the sale thereunder, and prayed that 
the attachment be annulled and the judgment vacated; and that 
Bacharach, Shinn's trustée under the deed, be decreed to transfer and 
convey to him, Shinn's trustée in bankruptcy, the property, real and 
Personal, remaining in his hands. To this bill certain of the défend- 
ants made answer, that the assignment was void because it did not 
conf orm with the gênerai assignment act of the State of New Jersey ; 
that the assignment purported to be for the benefit of ail creditors, 
and that ail creditors had not conferred upon Bacharach the power 
to sell which the deed contemplated should be conferred by them; 
that the signature of the Roesch Company to the power of attorney 
was not binding upon it for the two reasons, that it was unauthorized 
and was affixed to a void instrument, and, therefore, it was free to 
pursue the remedy for the collection of its debt that it afterwards 
adopted. 

The District Court entered a decree holding the attachment void and 
restraining the défendants from further proceedings thereunder, and 
ordering Bacharach, trustée under the deed, to convey to Mumford, 
trustée in bankruptcy, such of the property conveyed to him for the 
benefit of Shinn's creditors "as remains in his hands after executing 
the trust imposed under the deed to him as trustée." This is an ap- 
peal from that decree. 

The questions involved are so related that it is difficult to présent 
and discuss them separately. The underlying question is whether the 
property attached belonged to Shinn or Bacharach, trustée, at the time 
of the attachment. This question is controlled by another, which re- 
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lates to the conduct of the Roesch Company, the plaintiff in the at- 
tachment proceeding, in accepting the benefit of the assignaient and 
waiving its right to an action at law. And finally, the relief to be 
granted dépends upon which of the two trustées holds the superior ti- 
tle. In view of this situation, it appears to us, the first question call- 
ing for décision relates to the validity and légal effect of the convey- 
ance by Shinn to Bacharach. 

[ 1 ] This conveyance grew ont of Shinn's insolvency and was sug- 
gested by his anxiety to conserve his property for the benefit of ail 
his creditors. For some reason he did not choose to pursue the course 
provided by the Fédéral Bankruptcy Act or the one open to him 
under the General Assignaient Act of the State of New Jersey (1 
'Comp. St. 1910, p. 114). If he had adopted either of thèse cour?es, 
the rights of ail creditors would hâve been fixed by law. As he pur- 
sued another, its acceptance by his creditors in substitution for the 
remédies they already had, of course, had to be obtained. This was 
contemplated even by the instrument itself. Until the creditors ac- 
cepted the assignment, each was free to pursue his own remedy with 
respect to the collection of the debt due him. If the assignment by 
Shinn constituted an act of bankruptcy, the requisite creditors in num- 
ber and amount could hâve instituted proceedings against him in 
bankruptcy or each could hâve pursued his own remedy by an action 
at law. For a period of time thèse remédies were open to the Roesch 
Company, not because the course pursued by Shinn was void in that 
it did not conform to procédures prescribed by fédéral and state stat- 
utes, but because it was voidable so far as it afïected an individual 
creditor who had not given his assent to it. 

[2] While this was the state of the case, the Roesch Company did 
not avail itself of its rights and proceed against Shinn or his prop- 
erty for the recovery of the debt in any of the ways open to it. But 
this situation was changed, at least in so far as it concerned the Roesch 
Company, by the conduct of that company. The conduct of the Roesch 
Company was held to amount to an acquiescence in and an acceptance 
of the trust created by Shinn in part for its benefit. The légal effect 
of that conduct was the principal matter controverted in the court 
below and was the thing that controlled the décision of the court. It 
is quite unnecessary to review the testimony upon which the court 
based its décision that the Roesch Company, by its signature and by 
its acts, accepted the trust under the assignment and waived its rights 
to proceed at law for the collection of its debt. With this décision 
we are in entire accord. We therefore feel that it is sufficient for 
the purposes of this case merely to indicate the trend of the testimony 
in that particular. 

Charles Roesch was vice-président of the Roesch Company and was 
the sole manager of its méat and provision business at Atlantic City, 
which he was permitted by the corporation to conduct in his own way 
both with respect to selling goods and extending crédits. In the course 
of this business, Shinn's debt to the Roesch Company was incurred, 
and after Shinn's assignment, Charles Roesch actively and energetical- 
ly co-operated with Bacharach, the trustée, in the disposition of the 
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assets of the insolvent estate, both individually and as a member of 
a committee appointed £or that purpose. When a title guaranty Com- 
pany demanded a power of attorney signed by ail of the creditors 
of Shinn, conferring upon Bacharach power of sale, Charles Roesch 
subscribed to that instrument the name of his corporation. Trouble 
of a personal nature arose between George Roesch and a relative of 
Shinn, resulting in an attempt by the Roesch Company to repudiate 
what Charles Roesch, its vice-président, had done. While there was 
no évidence that Charles Roesch was authorized by resolution of the 
Board of Directors of the Roesch Company to sign its corporate name 
to the power of attorney, the conduct of the corporation and its offi- 
cers with respect to the whole transaction was such as to bring it 
within the gênerai principle of the law of agency, that usual employ- 
ment is évidence of the powers of an agent for whose acts, when per- 
formed within the authority so apparently conferred, the principal is 
responsible. 

This doctrine, with its qualifications and limitations, has been ap- 
plied to corporations, and in its application, it has been held that an 
ofncer of a corporation may, by acts of its directors or managers, 

"be invested with capacity to bind the company by his acts beyond those pow- 
ers which are inhérent in his office; as where, in the gênerai course of the 
company's business, the directors or managers hâve permitted an offlcer to 
assume the control and direction of its affairs, and hâve held him out to the 
public as its gênerai agent, his authority to act for the company in a par- 
ticular transaction may be implied from the manner in which he has been 
permitted by the directors or managers to transact its business." Fifth Ward 
Savings Bank v. First National Bank, 48 N. J. Daw, 513, 7 Atl. 318; Stokes 
v. New Jersey Pottery Co., 46 N. J. Law, 237, 242 ; Martin v. Webb, 110 IL S. 
7, 3 Sup. Ct. 428, 2S L. Ed. 49; Commercial Insurance Co. v. Union Mutual, 
19 How. 318, 15 L. Ed. 636; Mining Co. v. Anglo-California Bank, 104 U. S. 
192, 26 L. Ed. 707 ; Blake v. Domestic Mfg. Co., 64 N. J. Eq. 481, 38 Atl. 241. 

[3] It is urged that the power of attorney signed by the Roesch 
Company lacked the signatures of the requisite number of creditors 
to confer upon Bacharach a valid power of sale. This is unimportant 
to the présent discussion, because we are not concerned with the va- 
lidity of the power of attorney or whether it conferred upon Bachar- 
ach a power of sale. If invalid now, it may become valid later. We 
are concerned only with the légal effect of the act of the Roesch Com- 
pany in signing it. The failure of several creditors to sign the power 
of attorney affected only the légal sufficiency of that instrument as 
a grant of a power of sale, a question that has not been and con- 
ceivably may never be raised hère. But the failure of several cred- 
itors to sign that instrument does not relieve those who signed it from 
the légal effect of their acts in other respects. The légal act intended 
by the Roesch Company in signing the power of attorney was to con- 
fer upon the trustée a power of sale. The légal act accomplished by 
its signature was an acceptance by the Roesch Company of the as- 
signment made for its benefit. The act of the Roesch Company in 
signing the power of attorney was the exercise of a power conferred 
upon it by the trust, hence the légal effect of that act was the accept- 
ance of the trust under which that power was exercised. Having ac- 
cepted the trust, we are asked to décide whether the Roesch Com- 
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pany was free, seven months thereafter, to attach for its exclusive 
benefit the property which had been conveyed for the benefit of ail. 
This raises the question whether by acceptance, the Roesch Company 
waived the right, which under the law it theretofore had, independ- 
ently to pursue its own remedy for the recovery of its debt. 

[4] This question relates more to the légal effect of the acceptance 
than to the légal character of the assignment. It has been urged that 
the assignment was void because it did not conform to the gênerai 
assignment act of New Jersey, and therefore the acceptance of a 
void thing was itself a nullity. We are not impressed by this conten- 
tion, because we are not satisfied that the assignment was void, or 
that it does not embody such a trust, which, if accepted by ail of the 
creditors, would be enforced by a court of equity. At most the as- 
signment was voidable. Though at first voidable, the assignment 
was made valid as to the Roesch Company by its acceptance. Though 
the Roesch Company had at first the right to treat the assignment as 
void, it waived that right by accepting it, and is now precluded to 
deny its validity. The principle of waiver, as applied to void or void- 
able transactions, is no stranger to the law, and is invoked when a 
party accepts rather than avoids a situation not imposed upon him 
by liw. The illustrations are numerous. 

A bond that was void (if executed under constraint) because of 
non-conformity with the statute under which it was drawn, was held 
valid if 

"it is voluntarily entered into and the principal enjoys the benefits which it 
is intended to secure and a breach occurs, it is then too late to raise the 
question of its validity. The parties are estopped from availing themselves of 
such a défense. In such cases there is neither injustice nor hardship in 
holding that the contract as made is the measure of the rights of the 
government and of the liability of the obligor." United States v. Hodson, 77 
U. S. (10 Wall.) 395, 404, 409, 19 L. Ed. 937. 

In a case against stockholders of a corporation, it appeared that 
the act of incorporation imposed upon the stockholders individuel 
liability for the payment of its debts upon dissolution; that in com- 
pliance with an act of the Législature, the corporation assigned its 
property for the benefit of its creditors ; and that the act under which 
the assignment was made, declared that upon such an assignment, 
stockholders are relieved from personal liability. It further appeared 
that the creditor plaintiff had participated in the assignment and had 
received dividends therefrom. It was held that, though the act under 
which the assignment was made was unconstitutional and void as to 
creditors whose demands existed previous to the passage of the act, 
nevertheless those creditors who came in, acquiesced in the assignment 
and accepted dividends thereunder, were estopped and deprived of the 
right of calling upon the stockholders individually for the payment of 
the residue of their debts not paid under the assignment. Van Hook 
v. Whitlock, 26 Wend. (N. Y.) 43, 37 Am. Dec. 246. 

It was early held that a state bankruptcy law which discharged 
the bankrupt from ail liability for his debts is void as to non-resident 
creditors, as impairing the obligation of contracts, and that a discharge 
under such a law is not a good plea in bar of an action brought upon 
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such a contract. Sturges v. Crowninshield. 17 U. S. (4 Wheat.) 122, 
4 L. Ed. 529; Ogden v. Saunders, 12 Wheat. 213, 6 L. Ed. 606. 
Such a discharge under the bankruptcy law of Louisiana was pleaded 
in an action instituted by a creditor résident in Kentucky. The plea 
disclosed, however, that the non-resident creditor had participated 
in the bankruptcy proceeding of the debtor and had received and 
accepted one dividend. The court recognized the rule in Sturges v. 
Crowninshield, and Ogden v. Saunders, but held, that when the cred- 
itor voluntarily made himself party to a proceeding which as to him 
was void, he abandoned his extra-territorial immunity from the op- 
ération of the bankruptcy law of Louisiana, and waived his right to 
hold his contract unimpaired and to sue upon it. Clay v. Smith, 28 
U. S. (3 Pet.) 411, 7 L. Ed. 723. 

A discharge under the law of Scotland was set up against a debt 
contracted in England, which was conceded to be no bar, but the 
plea averred that the plaintiff appeared in the court in Scotland and 
opposed the discharge of the défendant, which was relied on as évi- 
dence of his consent to be bound by that law, That conclusion from 
the premises was denied by the court ; but it was conceded, that if he 
had taken the benefit of the law by coming in and receiving a distribu- 
tive share of the property, it would hâve been otherwise. His assent 
would hâve bound him. Phillips v. Allan, 8 Barn. & C. 477. 

Where a debtor in failing circumstances had obtained from his 
principal creditor a promise to compose his debt if a like composition 
could be obtained from other creditors, and the principal creditor 
thereafter sued for the whole debt, it was held that the promise upon 
which was founded the original debt had 

"become superseded by a new contract, foundedi on the considération of the 
defendant's prior indebtedness ; in which contract other persons hâve become 
interested, and which has been executed by them to such an extent that it 
cannot now be rescinded by the plaintiffs. The former contract is annulled, 
and the plaintiff's sole remedy is on the new contract, substituted in its stead." 
Browne v. Stackpole, 9 N. H. 478. 

The principle controlling thèse cases, in our opinion, is applicable 
with equal force to the case under considération, and controls our 
judgment that in waiving its rights under a voidable assignment and 
in accepting the provisions thereof by acts which induced other cred- 
itors to accept them, the Roesch Company could not treat the as- 
signment and its own acts as nullities and profit by an action at law 
subsequently instituted for the recovery of its debt. 

[5] Another theory of the case may be referred to briefly, which, 
if tenable, would prevent the attachment of the Roesch Company from 
having effect. On its face the deed from Shinn purported to transfer 
to Bacharach his entire légal title, and in that event no title remained 
in Shinn which the Roesch Company could attach. It is true, that 
the légal title was conveyed in trust, but unless the trust was void, the 
transfer of the title would continue to be effective, and nothing would 
remain in Shinn at the time of the attachment. It is doubtf ul whether 
the validity of the trust can be determined in this proceeding; for, 
while the trust has not yet been made effective because it has not 
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yet been comjpletely executed, there seems to be no reason why the un- 
assenting creditors of Shinn may not still accept it, and it would then 
become wholhy effective. Until, therefore, the validity of the trust 
be directly attacked, it is at least a debatable proposition, whether the 
face of Shinn's deed to Bacharach should not prevail, and if it should, 
the attachment would be of no avail. 

[6] The remaining question relates to the character of the relief 
asked by the bill. Mumford, Shinn's trustée in bankruptcy, prays 
that Bacharach, Shinn's trustée by deed, be decreed to convey and 
deliver to him ail property received from Shinn not distributed under 
the trust. This raises a question whether the trustée under the deed 
or the trustée in bankruptcy holds the légal title to the property, and 
if in différent ways both hold title, then which title is superior? 

The title of Shinn's trustée in bankruptcy is no greater than was 
Shinn's title when the trustée was appointed. When Shinn by deed 
conveyed his property to Bacharach, he divested himself of ail title. 
That deed and the trust created by it are unquestionably valid as 
between Shinn and Bacharach. So long as the trust is active and the 
property conveyed is applicable to it, Shinn, and therefore his trustée 
in bankruptcy, are without interest in the property; but should the 
trust cease or the property exceed its requirements, the property un- 
used or assets unexpended would revert to Shinh, and, by opération 
of the bankruptcy law, would vest in his trustée in bankruptcy. This 
contingent interest is the only title of the complainant, trustée in bank- 
ruptcy, which we discern, and because of it, we approve the propriety 
of the decree of the court below in directing Bacharach, trustée, to 
transfer and convey to Mumford, trustée in bankruptcy, such property, 
real and personal, "as remains in his hands after executing the trust 
imposed under the decree to him as trustée." 

The decree below is affirmed. 



COLEMAN et al. v. TEPEI* 

(Circuit Court of Appeals, Third Circuit. March 2, 1916.) 

No. 2069. 

1. Corporations ©=5376 — Powebs — Purchase op Own Stock. 

When an insolvent corporation purchases its own stock, or where the 
effect of such a purchase is to render it insolvent, the transaction is void 
as to creditors in those jurisdictions which uphold the right of a corpora- 
tion, in the absence of statutory prohibition, to expend its capital in good 
faith for the purchase of its own stock, as well as in those jurisdictions 
which hold such a purchase to be inherently illégal. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. g 1530; Dec. 
Dig. ©=376.] 

2. Corporations <§=>569 — Powebs — Purchase or Own Stock. 

In a suit to set aslde a mortgage, évidence held to show that, when a 
corporation purchased ISO of its 255 shares of stock and gave a mortgage 
on its plant for the indebtedness thereby created, it was thereby rendered 
insolvent, whether solvent or insolvent prior to the transaction. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. § 1916; Dec. 
Dig. <g=569.] 

«Ë^pFor other cases see same topic & KEY-NUMBEK in ail Key-Numbered Digests & Indexes 
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3. Evidence <§=>113(13) — Admissions — Value or Peopeett — Compromise of 

Insurance Claim. 

The amount of Insurance placed upon property 1s no évidence of its 
value ; but the amount paid and accepted pursuant to an Insurance adjust- 
ment Is some évidence of the value of the property destroyed, when the 
amount paid is less than the face of the pollcies. 

[Ed. Note. — For other cases, see Evidence, Cent. Dig. $ 279; Dec. Dig. 
<S=>113(13).] 

4. Corporations <S=542(1) — Powers — Purchase of Own Stock. 

Where a corporation was rendered insolvent by purchasing its own 
stock and giving a mortgage for the indebtedness thereby created, the 
transaction was void as to subséquent as well as prior creditors, though 
there was no fraudulent intent, since, when a stockholder, with the knowl- 
edge he has, or with that with which he is charged concerning the corpo- 
ration's flnancial condition, engages in a transaction depleting for his 
advantage the corporate assets below the subscribed capital or existing 
liabilities, and becomes a party to the solvent appearance of a business 
intended to be continued, he is bound by his act both to existing and 
future creditors, when the resuit is the insolvency of the corporation and 
injury to creditors. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 2154, 2159 ; 
Dec. Dig. <@=>542(1).] 

Appeal from the District Court of the United States for the Mid- 
dle District of Pennsylvania ; Chas. B. Witmer, Judge. 

Suit by Fred W. Tepel, trustée in bankruptcy of the West Branch 
Box & L,umber Company, against John J. Coleman, individually and 
as trustée, and others. From a decree in favor of plaintiff (229 Fed. 
300), défendants appeal. Affirmed. 

Wm. Russell Deemer and N. M. Edwards, both of Williamsport, 
Pa., for appellants. 

Mortimer C. Rhône and A. R. Jackson, both of Williamsport, Pa., 
for appellee. 

Before BUFFINGTON, McPHERSON, and WOOIXEY, Circuit 
Judges. 

WOOIXEY, Circuit Judge. The questions in this case relate to the 
validity of a purchase by a corporation of its own shares of stock. 
The theory upon which the case was argued involved a gênerai consid- 
ération of the broad subject of corporate capital, the purposes for 
which it is employed and held, and the rights of creditors and stock- 
holders therein. An excursion into this gênerai subject was deemed 
necessary, because it was thought that some phases of the case are 
controlled by laws of Pennsylvania, with respect to which, we are in- 
formed, there is neither statutory nor judicial expression. As we view 
the case, many of the questions so elaborately argued and seriously 
considered are subordinate to what we deem to be the controlling ques- 
tions. Thèse relate to the solvency of the corporation at the time it 
purchased the stock, and to the insolvency of the corporation as a con- 
séquence of the purchase. Thèse questions we believe may be decided 
upon gênerai principles of law applicable in Pennsylvania as else- 
where, thereby leaving the courts of Pennsylvania unembarrassed by 
our décision when they are called upon to déclare the law of Pennsyl- 

£=}For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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vania upon such questions, as, whether the capital of a corporation 
is a trust fund for the benefit of creditors ; whether capital, as dis- 
tinguished from surplus, may be employed by a corporation, when 
solvent, to purchase its stock and reduce its capitalization ; whether in 
determining solvency, capital is to be computed as a liability; and 
whether capital stock is a property considération that will support a 
valid corporate obligation, within the meaning of Article 16, Section 7, 
of the Constitution of Pennsylvania. 

The undisputed facts out of which arose this controversy are thèse : 
John Coleman owned and operated in Lycoming County and State of 
Pennsylvania a small plant for the manufacture of boxes. In view of 
its size and the amount of capital invested, the business was prosper- 
ous, yielding annual net profits of about $6,000. R. C. Hartman and 
C. H. McLaughlin, young men in Coleman's employ, desired to pur- 
chase the business. After negotiations, it was sold to the West Branch 
Box and Lumber Company, a corporation organized by them, for the 
sum of $30,000. 

Capital stock to the amount of $25,500 was subscribed, for which 
255 shares, at the par value of $100, were issued, as follows: John 
Coleman, 50 shares; D. J. Bright, 50 shares; William P. Campbell, 
10 shares; R. C. Hartman, 50 shares; C. H. McLaughlin, 15 shares; 
E. W. Cole, 5 shares ; John C. Lush, 25 shares ; John J. Coleman, 50 
shares. 

The first five, in the order named, were elected directors. John 
Coleman was elected président. 

The subscribers paid for their shares in cash, excepting Campbell, 
who gave his note for $400. Before bep-mning business, the corpora- 
tion borrowed from the local Board of Trade $10,000, secured by a 
first mortgage on the plant. With its cash capital and with a portion 
of the money borrowed, the corporation paid John Coleman the pur- 
chase price of $30,000. With its entire capital and $4,500 of borrowed 
money invested in its plant, the corporation began business on Febru- 
ary 1, 1911, and excepting for profits earned, it thereafter conducted 
business entirely upon crédit. 

The business for the fiscal year 1911 was good, yielding a net profit 
of about $6,000, out of which a six per cent, dividend was paid. The 
balance remained in the business. The profits for the fiscal year 1912 
were a little uncertain, it being testified that they were between $5,000 
and $7,000, but as the corporation had expended about $7,500 for im- 
provements during the two years, no money was available for divi- 
dends. 

Hartman and McLaughlin were the active directors in the conduct 
of the business. Their policy of installing new machinery, contracting 
working capital, extending bills payable, as well as the inability of the 
corporation to reduce its loans and to pay a dividend for the year 1912, 
caused dissatisfaction among certain stockholders. Upon the dis- 
closure of the condition of the business at the annual meeting in Jan- 
uary, 1913, John Coleman and Bright, stockholders and directors, and 
John J. Coleman, Cole and Lush, stockholders, expressed a désire to 
sell their stock and get out of the business. The three remaining di- 
230 F.— 5 
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rectors and stockholders, Campbell, Hartman and McLaughlin, were 
willing but were financially unable to make the purchase. After many 
conférences extending through the months of February, March and 
April, 1913, it was agreed that the corporation should purchase the 
stock pf John Coleman, John J. Coleman, Cole and Bright, aggregat- 
ing 155 shares, and in considération therefor should deliver to John 
J. Coleman, trustée for himself and the others, its second mortgage 
for $15,500 secured by $12,000 fire insurance. When this agreement 
was reached, John Coleman resigned from the presidency of the cor- 
poration and he and Bright resigned from the board of directors on 
May 1, 1913, and on May 5, 1913, the transaction was completed by 
the remaining directors. Lush apparently conducted his own negotia- 
tion for the sale of his stock, which was consummated a few days later 
by the delivery of the corporation's judgment note for $2,500 in re- 
turn for his 25 shares. The mortgage and the judgment were duly re- 
corded. 

The effect of thèse transactions was to increase the indebtedness of 
the corporation $18,000 and to diminish its outstanding stock to $7,500. 
The financial condition of the corporation for the periods preceding 
and succeeding the transaction will presently be considered. The plant 
burned on February 13, 1914, resulting in a total loss. It was in- 
sured for $22,500, $10,500 of which was held as security on the mort- 
gage to the Board of Trade, and $12,000 as security on the mortgage 
to Coleman, trustée. After a dispute between the mortgagees and 
the insurance companies, an adjustment was effected by which the 
Board of Trade received $8,238 and Coleman, trustée, was awarded 
$9,915. Pending the insurance adjustment, the corporation was ad- 
judged bankrupt. Its trustée obtained an order from the court be- 
low restraining the payment of the insurance money to Coleman, trus- 
tée. The money was afterwards paid into the registry of the court. 
Thereupon the trustée in bankruptcy filed the bill in this case under 
section 70e of the Bankruptcy Act of 1898 (Act July 1, 1898, c. 541, 
30 Stat. 565 [Comp. St. 1913, § 9654]), to avoid the transaction of the 
purchase of stock and to annul the mortgage given therefor, thereby 
raising the question whether the fund in court is payable to the trustée 
in bankruptcy or to the trustée under the mortgage. 

In his view of the case, the learned trial judge did not find it nec- 
essary to consider or décide the question of the corporation's insolvency 
either at the time of the stock purchase or as a conséquence of it. 
In finding for the complainant, he held that the bond and mortgage 
given by the corporation in the purchase of its own stock were void, be- 
cause tliey created a fictitious increase of the corporation's indebted- 
ness and were not based upon a property considération within the 
meaning of Article 16, Section 7, of the Constitution of the State of 
Pennsylvania, which provides : 

"No corporation shall issue stocks or bonds except for money, labor done, or 
money or property actually received ; and ail fictitious increases of stock or 
indebtedness shall be void." 

We prefer to leave to the courts of Pennsylvania the interpréta- 
tion of this constitutional provision, and to décide this case upon other 
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principles. Our inquiry will be directed to the solvency of the cor- 
poration at the time it purchased its stock, and to the effect of that 
purchase upon its solvency. In thus considering the case, we feel 
that We can eliminate many questions submitted to us for décision 
which do not properly arise f rom the facts. 

Two inconsistent doctrines hâve obtained currency as to the legality 
of a purchase by a corporation of its own stock; one,.that it is in- 
herently illégal, the other, that it is légal save under circumstances 
producing injury. 

The doctrine that it is inherently illégal prevails in England, and 
to a limited extent in this country. A. & W. B. & C. A. v. Smith, 
141 Wis. 377, 382, 123 N. W. 106, 32 L. R. A. (N. S) 137, 135 Am. 
St. Rep. 42; In re Clark, 40 Am. L. Reg. (N. S.) 398, 424. It rests 
upon the theory that the capital of a corporation is a trust fund for 
the payment of corporate indebtedness, Columbian Bank's Estate, 147 
Pa. 422, 436, 23 Atl. 625, 626, 628; Hamor v. Taylor-Rice E. Co. 
(C. C.) 84 Fed. 393; Upton v. Tribilcock, 91 U. S. 45, 47, 23 L. Ed. 
203; Sanger v. Upton, 91 U. S. 56, 60, 23 L. Ed. 220; Crandall v. 
Lincoln, 52 Conn. 73, 94, 52 Am. Rep. 560 ; that the réduction of its 
capital by the purchase of its stock is ultra vires, Hamor v. Taylor- 
Rice E. Co., supra; Maryland Trust Co. v. Bank, 102 Md. 608, 63 
Atl. 70; Farrington v. Tennessee, 95 U. S. 679, 686, 24 L. Ed. 558; 
Central Transp. Co. v. P. P. C. Co., 139 U. S. 24, 481, 11 Sup. Ct. 
478, 35 L. Ed. 55 ; and that such a purchase is a f raud upon creditors 
in that it diverts corporate assets from creditors to persons who hâve 
no claim upon them, Hall v. A. T. & I. Co., 143 Ala. 464, 39 South. 
285, 291; Lowe v. Pioneer I. Co. (C. C.) 70 Fed. 646; Cook on 
Corporations, §§ 311, 312. 

The doctrine that the purchase of stock by a corporation is légal 
save under circumstances producing injury, is based upon the theory 
that capital is not a trust fund; that a solvent corporation may em- 
ploy its capital in the purchase of its own stock, when not prohibited 
by law, so long as it acts in good faith. A. & W. B. & C. A. v. Smith, 
141 Wis. 2,77, 382, 123 N. W. 106, 32 L. R. A. (N. S.) 137, 135 Am. 
St. Rep. 42, and cases cited; First National Bank v. Salem C. F. M. 
Co. (C. C.) 39 Fed. 89, 96, and cases cited ; In re Smith Lumber Co. 
(D. C.) 132 Fed. 618; Dupée v. Water Power Co., 114 Mass. 37; 
Cook on Corporations, §§ 311, 312. 

[1] Upon which of the two théories rests the law of the .State of 
Pennsylvania with respect to the right of a solvent corporation to 
employ its capital in the purchase of its own stock is not necessary 
for us to détermine in this case, for whatever may be the theory of 
the law of Pennsylvania in that regard, it is certain that in Pennsyl- 
vania, as elsewhere, when an insolvent corporation purchases its own 
stock, Columbian Bank's Estate, 147 Pa. 422, 436, 437, 23 Atl. 625, 
626, 628; Hamor v. Taylor-Rice E. Co. (C. C.) 84 Fed. 392; A. & 
W. B. & C. A. v. Smith, supra; or where the effect of such a pur- 
chase is to render it insolvent, the transaction is void as to creditors. 
A. & W. B. & C. A. v. Smith, supra ; German Saving Bank v. Wulf e- 
kuhler, 19 Kan. 60; Butler P. Co. v. Robbins, 151 111. 588, 38 N. E. 
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153; Currier v. Lebanon S. Co., 56 N. H. 262; Alexander v. Relfe, 
74 Mo. 495 ; Augsburg L. & I. Co. v. Pepper, 95 Va. 92, 27 S. E. 
807 ; Hall v. Terminal I. Co., 143 Ala. 464, 39 South. 285, 2 h. R. 
A. (N. S.) 130, 5 Ann. Cas. 363 ; In re Smith Lumber Co. (D. C.) 132 
Fed. 620, 13 Am. Bankr. R. 123, 125; Clapp v. Peterson, 104 111. 
26; National Bank v. Burch, 141 111. 519, 31 N. E. 420, 33 Am. St. 
Rep. 331 ; Buck v. Ross, 68 Conn. 29, 35 Atl. 763, 57 Am. St. Rep. 
60; Cook on Corporations, § 311. 

In those jurisdictions which hold that a solvent corporation is with- 
out power to purchase its own stock, it necessarily follows for the 
same and other reasons, that the purchase of stock by an insolvent 
corporation is illégal. In the jurisdictions which uphold the right of 
a corporation, in the absence of statutory prohibition, to expend its 
capital in good faith for the purchase of its own stock, the courts 
hâve most definitely held to and rigidly enf orced the collatéral principle 
that a corporation cannot make such a purchase when it results in 
fraud upon the rights of creditors. 

[2] With this gênerai statement of the law, let us inquire whether 
the West Branch Box and Lumber Company was solvent when it pur- 
chased f rom Coleman and his associâtes its own stock, and, if solvent, 
whether it was rendered insolvent by that purchase. 

The testimony upon this subject was mainly given by those who 
had been stockholders and directors of the corporation, and in one 
way or another had been parties to the transaction. In many of its 
features, the testimony is irreconcilable, and being based upon recol- 
lection and opinion rather than upon records, présents difficulties. 

The first act of the corporation was to purchase the business and 
the plant from Coleman for $30,000. As the subscribed capital was 
not equal to the purchase price, the corporation borrowed $10,000 
from the local Board of Trade, securing the same by a first mortgage. 
With something over $4,500 of the money borrowed and with its en- 
tire subscribed capital of $25,500, it paid for the business and plant. 
If stock be included as a liability, the corporaiton was insolvent when 
it began business, as its liabilities exceeded its assets by about $5,- 
500. If stock be not so included, then the company relied solely up- 
on borrowed money for working capital, and was in financial péril 
at its very start. Its working capital was quite inadéquate. It there- 
fore made purchases and borrowed money upon the crédit of John 
Coleman, and upon crédit alone obtained funds with which it did 
business until it made earnings. 

At or before the annual meeting in January, 1913, ail the stock- 
holders had a statement of the business for the fiscal year 1912, which 
indicated that no dividend would be paid. Certainly on February 1, 
1913, they knew that the corporation was financially unable to pay 
its mortgage debt to the Board of Trade, which had been reduced to 
$7,000; that it was unable to pay its notes upon which Coleman and 
others were endorsers, amounting to about $14,700, or to discharge 
its accounts payable amounting to about $4,100, without encumbering 
or selling its plant. They also knew that the corporation was en- 
deavoring to secure from the Board of Trade, and afterwards suc- 
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ceeded in obtaining, a return of the $3,000 which it had paid on account 
of the principal of the mortgage. 

In this condition of the corporation's finances, John Coleman, John 
J. Coleman, Bright, Cole and Lush became dissatisfied, -and after ne- 
gotiations between them and the three remaining stockholders and 
directors, their stock was purchased and the mortgage and judgment 
given as previously stated. Aside from knowledge of the corporation's 
condition on February 1, 1913, ail the parties to the stock transaction 
knew that on May 5, 1913, when the stock was purchased and the 
mortgage delivered, the liabilities of the corporation had grown, and 
exceeded its liabilities of February 1, 1913, by about $7,800. Recog- 
nizing the corporation's inability to pay its outstanding obligations, 
the stockholders, including those who were about to retire, made an 
agreement with the corporation for the extension of the loans and 
the renewal of the notes upon which they were endorsers, covering 
a long term of years, indicating at that time not only an insufficient 
amount of working capital, but a total financial inability to pay its 
current debts. Between May 5, 1913, and October following, the finan- 
cial condition of the company grew worse, until in the latter month 
it had exhausted its available «sources. The $5,000 of accounts re- 
ceivable shown on May 5, 1913, had been consumed. The business 
was ended by fire in February, 1914. 

Being thoroughly familiar with the financial condition of the cor- 
poration, we are satisfied that in proposing an exchange of stock for 
the corporation's obligation, Coleman and his associâtes attempted to 
protect themselves against threatened, if not impending, disaster. 

Notwithstanding the gênerai décline of the corporation's business, 
begun several months before and continuing after the stock purchase 
transaction, the corporation was not insolvent if we accept as correct 
the figures given by its officers covering the différent periods of its ex- 
istence. But the company's alleged solvency is based upon figures, 
some of which, upon their face, cannot be accepted. The assets with 
respect to accounts and bills receivable, cash, lumber, finished and un- 
finished products, and liabilities with respect to accounts and bills 
payable and mortgage indebtedness, must be accepted as given. The 
difficulty, however, arises out of the valuation placed upon the plant, 
which includes land, buildings of ail kinds, and machinery. 

It was testified that in negotiating for Coleman's business, the pur- 
chasers estimated the value of the plant at $30,500, that the price paid 
for the whole business, including the plant, was $30,000, and that 
no allowance was made in the purchase price for the acquisition of the 
business as a going concern. The défendants therefore maintain that 
at the time of the purchase on February 1, 1911, the plant was worth 
at least $30,000. In view of the fact that Coleman sold a business that 
was paying him $6,000 a year, we do not believe that he disposed of it 
at the value of the physical prdperty. Therefore, the plant must hâve 
been worth something less than $30,000. 

On February 1, 1913, the corporation submitted a statement of its 
affairs to the Board of Trade in its endeavor to secure a return of the 
$3,000 it had paid on account of its mortgage. In that statement the 
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plant was included at $37,032. This sum just about represents the 
original value of the plant as estimated by the purchasers, plus the im- 
provements that had been put upon it during two years, without charg- 
ing off anythmg for dépréciation. At the trial, officers of the corpora- 
tion who made the statement to the Board of Trade on February 1, 
1913, estimating the value of the plant at $37,032, placed its value on 
May 5, 1913, three months thereafter, at $43,600. Others testified that 
it was worth $51,000. Thèse différences reflect simply the opinions of 
différent witnesses and are not based on values of additions or im- 
provements. They are inflations. 

[3] The amount of insurance placed upon a plant is no évidence of 
its value, but the amount of money paid and accepted pursuant to an 
insurance adjustment is some évidence of the value of the property 
destroyed, when the amount paid is less than the face of the policies. 
The plant was insured for $22,500, and the insurance adjustment 
amounted to something over $18,000. One of the appraisers for the 
fire loss was McLaughlin, who estimated upon and reported the value 
of the property at the time of its purchase by the corporation. 

It would add nothing to this opinion to repeat the calculations by 
which we hâve arrived at our conclusion. It is sufhcient to say that 
by deflating the estimated value of the plant from $51,000, $43,000 and 
$37,000 to something approximating its value, as indicated by its orig- 
inal cost with the added costs of improvements, and as indicated by 
the amount received from insurance as an acceptable adjustment of 
the value of the property destroyed, we find that on May 5, 1913, be- 
fore the delivery of the Coleman mortgage and the Lush judgment, the 
corporation was solvent, if we exclude its stock from its liabilities, and 
that it was insolvent if we include its stock as a liability. It is not nec- 
essary for us to détermine in this case, whether, in ascertaining sol- 
vency under the law of Pennsylvania, stock should be included as a 
liability, for we find that immediately after the delivery of the Cole- 
man mortgage and the Lush judgment, by which the stock was reduced 
to $7,500 and the gênerai liabilities increased from $33,700 to $51,700, 
the corporation was insolvent whether the stock liability be included in 
or excluded from the calculation, and therefore whether the company 
was or was not solvent on May 5, 1913, when it gave the mortgage to 
Coleman and the judgment to Lush, it was made insolvent by those 
transactions. 

[4] It has been urged that if the transaction is void it is void only 
as to existing creditors and not as to those with whom the corporation 
subsequently incurred obligations, upon the ground, that to avoid a 
transfer of property in fraud of future creditors, there must be prés- 
ent actual intent to defraud. Sommermeyr v. Schwartz, 89 Wis. 66, 
71, 61 N. W. 311 ; Case v. Phelps, 39 N. Y. 164. With this principle 
evidently in mind, there was controversy at the trial as to whether cer- 
tain debts were created prior or subséquent to the stock purchase. 
Unquestionably many debts created prior to the transaction were prov- 
ed in bankruptcy. Others were subsequently incurred. We are in- 
clined to hold, upon the reasoning of well considered authorities, that 
the void character of such a transaction as to future creditors does not 
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dépend upon fraudulent intent, and that when a stockholder, with the 
knowledge he has or with that with which he is charged concerning 
the financial condition of the corporation, engages in a transaction 
which results in a depletion for his advantage of corporate assets be- 
low the subscribed capital or below existing liabilities, as the law may 
be, and becomes a party to the solvent appearance of a business that 
is intended to be continued, he is bound by his act both to existing and 
future creditors, when its direct object or immédiate conséquence is 
the insolvency of the corporation and injury to creditors. A. & W. 
B. & C. A. v. Smith, supra; Maryland Trust Co. v. National Bank, 
supra ; Hamor v. Taylor-Rice E. Co., supra. 
The decree below is affirmed. 



WALLIS, Asst Com'r of Immigration, v. UNITED STATES ex rel. NG SAM 

et al. 

(Circuit Court of Appeals, Fifth Circuit. February 11, 1916. Kehearing 

Denied March 27, 1916.) 

No. 2693. 

1. Aliens <g=»32 — Déportation Proceedings — Evidence. 

Four persons of Chinese birth or deseent boarded a train at a small 
village within 100 miles of the Canadian border, with no reasonable ex- 
planation of their présence there, though they denied acquaintance with 
each other. Three claimed to hâve been born in the United States, and 
ail claimed to hâve lived in this country ail or the greater part of their 
lives; but none of them had any acquaintance with any part of the 
United States, and the only one who could speak English at ail spoke it 
slightly and imperfectly. There was found in their possession certain 
Chinese and Canadian marked clothing and money, certain Canadian ad- 
dresses, with directions to call there, a letter in Chinese, reciting their 
attempted entry from Canada and their arrest, and asking help, and $5 
in paper money, pinned to the railroad ticket of each one, with a note at- 
tached containing the words "Please keep the change." The only two who 
admitted ever having been in Canada claimed to hâve merely passed 
through Canada on a return trip from China, and none of them claimed to 
hâve had any résidence or domicile in Canada, or to hâve paid the head 
tax to the Canadian government necessary to their legally remaining 
there, and none of them had papers showing their right to be in Canada. 
Held, that évidence of thèse facts warranted the Secretary of Labor in 
finding that they were aliens of the excluded class and entered the country 
in violation of law. 

[Ed. Note.— For other cases, see Aliens, Cent. Dig. {j§ 84, 92-95 ; Dec. 
Dig. <S=»32.] 

2. Aliens <@=»32 — Depoetation Proceedings — Evidence. 

Under Immigration Act Feb. 20, 1907, c. 1134, § 35, 34 Stat. 908 (Comp. 
St. 1913, § 4284), providing that the déportation of aliens arrested with- 
in the United States after entry and found to be illegally therein shall be 
to the trans-Atlantic or trans-Paciflc ports from which they embarked 
for the United States, or, if such embarkatipn was for foreign contigu- 
ous territory, to the foreign port at which they embarked for such terri- 
tory, the évidence warranted the déportation of such persons to China, 
rather than Canada, though it was the government's claim that they en- 
tered the country from Canada. 

[Ed. Note. — For other cases, see Aliens, Cent Dig. §§ 84, 92-95; Dec. 
Dig. ®=>32.] 

©=For other cases see same toplc & KEY-NUMBER in ail Key-Numbered Digesta & Indexes 
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3. Axiens ©=»32 — Déportation — Country to Which Aliens Should be DE- 

PORTED. 

Where Chinese persons, claimed by the govermnent to hâve entered the 
United States f rom Canada in violation of law, denied any previous rési- 
dence, or even présence, in Canada, they were in no position to insist that 
they should be deported to Canada, rather than to China. 

[Ed. Note.— For other cases, see Aliens, Cent. Dig. §§ 84, 92-95; Dec. 
Dig. <®=>32.] 

4. Aliens ©=»32 — Déportation — Country to Which Aliens Should be De- 

ported. 

Where four Chinese persons, who boarded a train at a small village 
near the Canadian border, were apparently attempting to accomplish a 
joint unlawful entry into the country, the effect of évidence as to the pos- 
session by one of them of Chinese clothing and money was not limited 
to that one, in determining the country to which they should be deported. 

[Ed. Note.— For other cases, see Aliens, Cent. Dig. §§ 84, 92-95; Dec. 
Dig. ®=s32.] 

5. Aliens ©=32 — Déportation Proceedings — Eeview bt Courts. 

Where aliens, sought to be deported as having entered the country un- 
lawfully, were given a fair hearing, and there was évidence to support 
the findings of the Secretary of Labor, the courts were not concerned 
with the weight to be given the évidence. 

[Ed. Note.— For other cases, see Aliens, Cent Dig. §§ 84, 92-95 ; Dec. 
Dig. ®=j32.] 

Appeal from the District Court of the United States for the East- 
ern District of Louisiana; Rufus E. Foster, Judge. 

Habeas corpus by the United States, on the relation of Ng Sam, Yee 
Ngau, Ng Tin, and Ng Sing, against Joseph H. Wallis, Assistant Com- 
missioner of Immigration at the port of New Orléans, to obtain the re- 
lease of the named Chinese persons, from déportation warrants in 
proceedings under the Immigration Act of 1907, as amended. From 
the orders of the District Court for the Eastern District of Louisiana, 
making the writs of habeas corpus absolute and discharging the re- 
lators, défendant appeals. Reversed and remanded, with directions. 

Jos. W. Montgomery, Asst. U. S. Atty., of New Orléans, La., for 
appellant. 

B. B. Howard, of New Orléans, La., and Robert M. Moore, of New 
York City, for appellees. 

Before PARDEE and WALKER, Circuit Judges, and GRUBB, 
District Judge. 

GRUBB, District Judge. The right of the appellant to detain the 
relators, under déportation warrants issued by the Secretary of Labor, 
is questioned by the writs. It was conceded by counsel for the rela- 
tors, in this court but not in the court below, that there .was évidence 
submitted to the Secretary of Labor, in the case of each of the rela- 
tors, which tended to support his finding that the relators were aliens, 
who had entered this country from Canada without inspection and in 
violation of the thirty-sixth section of the Immigration Act of Febru- 
ary 20, 1907, as amended by Act March 26, 1910, c. 128, 36 Stat. 264, 
and of the Chinese Exclusion Laws, which, in view of the conclusive 
effect to be given such findings, where a fair hearing has been accord- 

®=sFor other cases see samo topio & KEY-NUMBER in ail Key-Numbered Digestp «• Indexes 
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ed the alien, and where there has been no manifest abuse of discré- 
tion upon the part of the Secretary of Labor, would support the find- 
ings of the Secretary in the instant case, when assailed collaterally 
upon habeas corpus. 

The insistence of counsel for the relators is that the relators, though 
subject to déportation under proper warrants to Canada, were not 
legally detained under warrants for their déportation to China. Sec- 
tion 35 of the act of 1907 (Comp. St. 1913, § 4284), is relied upon 
by the appellant to sustain the déportation of relators to China. It 
is as follows: 

"That the déportation of aliens arrested within the United States after 
entry and found to be illegally therein, provided for in this act, shall be to 
the trans-Atlantic or trans-Paeific ports from which said aliens embarked for 
the United States; or, if such embarkation was for foreign contiguous terri- 
tory, to the foreign port at which. said aliens embarked for such territory." 

[1,2] The contention of the appellant is that the évidence submitted 
to the Secretary justified the inference found by him that the relators 
embarked from some port in China for Canada or for the United States 
by way of Canada. The contention of the relators is that no évidence 
was submitted to the Secretary, which would support a finding that 
the relators had embarked from China for Canada or for the United 
States by way of Canada, and that the warrants directing the déporta- 
tion of relators to China were without the support of évidence that 
China was the country from whence they came, and for that reason 
reviewable upon habeas corpus. 

Assuming, without deciding, as was done by the Suprême Court, 
that that part of the déportation order which détermines the destina- 
tion of the alien is open to inquiry upon habeas corpus (Lewis v. Frick, 
233 U. S. 291-304, 34 Sup. Ct. 488, 58 L. Ed. 967), we proceed to 
consider the respective contentions of the parties. 

The évidence submitted to the Secretary of Labor was the testimony 
of each of the relators upon the hearing, the documents and articles 
found in their possession when arrested, and the hearsay resuit of 
certain inquiries of the immigration inspector addressed to the railroad 
employés of the railroad upon which the' relators were traveling when 
arrested. We will discard the hearsay statements, and confine our 
considération to the admissions of the relators and to the documents 
and articles found on them when arrested. The latter consisted of 
certain Chinese and Canadian marked clothing and money; certain 
Canadian addresses, with directions to call .at the named address ; a 
letter in Chinese, reciting their attempted entry from Canada and their 
arrest, and asking help; and $5 in paper money, pinned to the rail- 
road ticket of each of the relators, with the note attached containing 
the words "Please keep the change." The four relators, while deny- 
ing acquaintance, boarded the same train at Port Kent, a small village 
in New York, less than 100 miles from the Canadian border, and with- 
out a reasonable explanation to account for their joint présence there, 
or how or from what place they arrived there, either singly or in Com- 
pany. Though three claimed to hâve been born in the United States, 
and ail claimed to hâve lived in this country ail or the greater part of 
their lives, no one of them had any acquaintance with any part of the 
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United States, and but one could speak English at ail, and he but slight- 
ly and imperfectly. That they came to Port Kent and took the train 
there separately and without concert, and from places in the United 
States strange to them, but where they had resided for many years, 
and without the intervention of persons, more f amiliar with the sur- 
roundings and manner of travel, overtaxes the credulity of the least 
suspicious. The inf erence that they came to Port Kent and boarded the 
train, upon which they were subsequently arrested, in company and 
with the assistance of more compétent persons, and in an endeavor 
to enter the United States by evading inspection, is irrésistible. The 
inference is just as conclusive, from their attempted évasion of the 
provisions of the Immigration Act, that they could not hâve success- 
fully encountered the inspectors at the border, and were not entitled 
to enter the United States. Counsel for the relators contend that, if 
so much is to be conceded, it shows only that the relators were seeking 
to make an unlawful entry into this country from Canada, and that 
no fair inference can be indulged therefrom that the relators had orig- 
inally embarked from China, and that the latter inference was essen- 
tial to the détention of relators under the déportation warrant. 

The contention of relators is that the only légal évidence presented 
to the Secretary was their own statements, and possibly what was tak- 
en from their persons when they were arrested; that if their state- 
ments were credited, they were entitled to entry, and if discredited as 
to the place of their nativity and résidence, because of the suspicious 
circumstances of their présence in Port Kent, their statements would 
not justify an inference that they came from a country more remote 
than Canada into this country, nor would the articles found in their 
possession. Three of the relators testified that they were born in the 
United States, and one admitted birth in China. Ail claimed to hâve 
lived in this country, except when on short visits to China, since they 
were children. Three denied having been either in Canada or China 
for more than three years before the time of their arrest, and the 
fourth denied absence from this country for more than a year from 
the time of his arrest. The two who admitted a previous présence in 
Canada asserted that they landed at Vancouver on a return trip from 
China, and merely passed through Canada on their way back to this 
country. No one of them claimed to hâve had a résidence or domicile 
in Canada just prior to their entry into this country, but, on the con- 
trary, asserted a continuous résidence in the United States, dating 
back therefrom for periods varying from a year to a lifetime. No 
one of them claimed to hâve paid the head tax to the Canadian gov- 
ernment, necessary to their legally remaining there. No one of them 
had papers showing their right to be either in this country or in Can- 
ada. It is said that their being Mongols is no évidence of birth in 
China, and a fortiori of their debarkation from China to Canada or 
the United States; that, if their story of birth and résidence in this 
country is untrue, its untruth leaves the record merely négative as to 
their place of birth and debarkation to the United States, and with- 
out support that it was China. 

[3] The record, however, does contain convincing évidence that they 
entered this country recently before their arrest and from Canada. 
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They each denied upon the hearing a previous résidence or even prés- 
ence in Canada. They are therefore not in a position now to assert 
that their entry into this country was from Canada, where they had 
had theretofore a domicile, and insist on their right to be returned 
there, in the face of their déniai upon the hearing that Canada was 
the country from whence they came to this country. 

[4] It might be that, if the record contained only the statement of 
the relators that they were born and had lived in the United States 
ail their lives, the argument that, even if such statements were dis- 
credited, it would leave the record with no proof of their actual place 
of nativity or debarkation, might prevail. In this case the record fur- 
ther shows that relators were discovered and apprehended under cir- 
cumstances satisfactorily showing that they. had recently crossed the 
Canadian border in an attempt to évade the immigration authorities, 
which itself was an implied confession that they had no légal right of 
entry into this country. Upon their arrest, they denied having been 
in Canada, but asserted continued résidence in the United States, and 
admitted not having complied with the Canadian requirements as to 
résidence therein. The falsity of such déniai, as shown by the sur- 
rounding circumstances and the articles of Canadian make found on 
them, should not avail to prove for them a légal résidence in Canada, 
but rather the fact that they were using that country, not as a legiti- 
mate domicile, but the more easily to accomplish their unlawful entry 
into this country from China. Their established récent présence in 
Canada, taken in connection with their false déniai of such présence, 
when arrested in the attempt to enter without inspection, is sufficient 
warrant for the inference that Canada was not the country from which 
they started on their illégal undertaking, and that it was not the coun- 
try of which they were natives or citizens. The Chinese clothing and 
money found on one of them but corroborâtes the inference, and, as 
the four were undoubtedly attempting to accomplish a joint unlawful 
entry, the effect of this évidence is not to be limited to the one upon 
whom the articles were discovered. 

[5] We think the évidence submitted to the Secretary of Labor 
tended to establish that ail of the relators were aliens of the excluded 
class, that they entered this country in violation of the provisions 
of the Immigration and Chinese Exclusion Laws, and that they em- 
barked from a port in China for Canada, or by way of Canada, with 
the United States as their ultimate destination. With the weight to be 
given the évidence we are not concemed, since the relators were given 
a fair hearing and the Secretary is not shown to hâve manifestly abus- 
ed his discrétion in arriving at his findings. 

In the case of Lewis v. Frick, 233 U. S. 291, 34 Sup. Ct. 488, 58 L. 
Ed. 967, the Suprême Court disregarded the story of the alien as un- 
reasonable, and also disregarded the contention that, laying it aside, 
there was nothing left in the record on which to predicate an illégal 
entry, and deduced the fact of intercourse from the alien's admission, 
while discarding his statement of a previous marriage, and by doing 
so arrived at the immorality of the intercourse. The court said (page 
299 of 233 U. S., page 491 of 34 Sup. Ct. [58 h. Ed. 967]) : 
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"The story ls extraordlnary. How It happened that the alleged wîfe, who 
had known him as Prezysuskler in Warsaw, was able through the good 
offices of an entire stranger to identify Mm as Lewis, in Détroit, more than 
six years later, was not explained. The alleged husband's readiness to ac- 
cept her is equally suspicious. There were other eircumstanees tending to 
discrédit the story of the marriage. And if that story fell, the inference of 
unlawful purpose was irrésistible. * * » But, without regard to them 
[certain omitted exhibits] enough appears to show that he [the Secretary of 
Labor] was fully justifled in concluding as a matter of fact that the whole 
story of marriage in Warsaw was a fabrication, and that in truth Lewis 
went from Détroit to Windsor upon information from which he inferred 
that the woman was an alien and a prostitute, willing to accompany him to 
Détroit for an immoral purpose, and that he brought her to Détroit for that 
purpose. This being so, and there being no contention that the hearing was 
not fairly conducted, the finding of the Secretary upon the question of fact 
is binding upon the courts." • 

The court further said in that case (page 302 of 233 U. S., page 492 
of 34 Sup. Ct. [58 L. Ed. 967]): 

"The final contention is that petitioner should hâve been deported to 
Canada, whence he came upon the occasion of his unlawful entry into this 
country, rather than to Russia, the land of his birth, from which he came 
six years earlier. * * * But, at least, section 35 indicates a législative 
intent that aliens subject to déportation shall be taken to trans-Atlantic or 
trans-Pacific ports, if they came thence, rather than to foreign territory on 
this continent, although it may hâve been crossed on the way to this country. 
* * * The theory of the act, as expressed in section 2, is that the unde- 
sirables ought to be excluded at the seaport or at the f rontier ; but sections 20, 
21, and 35 recognize that this is not always practicable. Of course, if peti- 
tioner's attempt to bring a woman into the country for an immoral purpose 
had been diseovered in time, he might hâve been physically excluded from en- 
try at Détroit upon his return from Windsor. In that event he would natural- 
ly hâve remained upon Canadian soil. But since his offense was not diseover- 
ed in time to permit of his physical exclusion, so that he becomes subject to 
the provisions for déportation, his destination ought not to be controlled by 
the factitious circumstance that he went into Canada to procure the prosti- 
tute. And, upon the whole, it seems to us that the act reasonably admits of 
his being returned to the land of his nativity, that being in fact 'the country 
whence he came' when he first entered the United States." 

In the case of United States v. Ruiz, 203 Fed. 441, 121 C. C. A. 551, 
decided by us, the alien was a naturalized citizen of the republic of 
Panama, from which country he entered the United States. The or- 
der of déportation directed his return to Spain, the land of his nativity, 
and we held that he should hâve been deported to the republic of 
Panama, from which he came, and of which he was a citizen. There 
is no inconsistency between that case and our présent ruling. Nor is 
the case of United States v. Sisson, 206 Fed. 450, 124 C. C. A. 356, 
decided by the Circuit Court of Appeals for the Second Circuit, neces- 
sarily in conflict with our décision in this case. The holding in that 
case was that in the absence of ail évidence from the record as to the 
land of the alien's citizenship or departure, except that he was a Chi- 
nese person, there could be no inference drawn that he was a citizen 
of and had embarked from China. We hâve found other évidence, 
tending to show those facts, in the record submitted in this case. 

The case of Lee Sim v. United States, 218 Fed. 432, 134 C. C. A. 
232, decided subsequently by the same court, supports our conclusion. 
In that case, though the entry was, as in this case, from Canada, the 
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déportation was to China, because the court found that there was évi- 
dence before the Secretary, in the admissions of the alien, that he had 
embarked from China for a Canadian port, with the ultimate purpose 
of reaching the United States. In this case, while there was no ex- 
press admission by any of the aliens to like effect, their conduct con- 
stituted an implied admission, which was also corroborated by what 
was found on their persons at the time of arrest. The différence re- 
lates to the persuasiveness, and not to the existence, of the évidence in 
the record, and so presented a question for the Secretary, and not for 
the court. 

The court below, without the benefit of the concession made by 
counsel for the relators in this court, and of the récent opinions quot- 
ed from, came to a différent conclusion. The orders making the writs 
absolute and discharging the relators will be reversed, and the cause 
remanded, with directions to dismiss the writs, at the costs of the re- 
lators. 
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KEN SEW v. WALLIS, Asst. Com'r of Immigration. 

(Circuit Court of Appeals, Fifth Circuit. February 11, 1916. Rehearing 
Denied March 27, 1916.) 

No. 2745. 

Appeal and Cross-Appeal from the District Court of the United States for 
the Eastern District of Louisiana ; Rufus E. Foster, Judge. 

Habeas corpus by the United States, on the relation of Fei Nei and Chung 
(or Chang) Jung and of Ken Sew, against Joseph H. Wallis, assistant com- 
missioner of immigration at the port of New Orléans, to obtain the release 
of the relators from déportation warrants in proceedings under Immigration 
Act Feb. 20, 1907, c. 1134, 34 Stat. 898, as amended by Act March 26, 1910, c. 
128, 36 Stat. 264. From the orders of the District Court for the Eastern Dis- 
trict of Louisiana, making the writs in the cases of Fei Nei and Chung (or 
Chang) Jung absolute and discharging the relators, respondent appeals, with 
cross-appeal by the relator Ken Sew from an order of the District Court of 
the United States for the Eastern District of Louisiana, discharging the writ. 
Orders discharging relators reversed, and cases remanded, and order on cross- 
appeal affirmed. 

Jos. W. Montgomery, Asst. U. S. Atty., of New Orléans, La., for appellant 
and cross-appellee. 

B. B. Howard, of New Orléans, La., and Robt M. Moore, of New York City, 
for appellees and cross-appellant. 

Before PARDEE and WALKER, Circuit Judges, and GRUBB, District 
Judge. 

GRUBB, District Judge. Thèse appeals are not to be distinguished in their 
facts or the applicable law from the case of Wallis, Assistant Commissioner 
of Immigration, v. United States, on relation of Ng Sam and others, 230 Fed. 
71, C. C. A. — , just decided, and are governed by the ruling in that case. 

The orders of the District Court involved in the direct appeals, making the 
writs absolute and discharging the relators, Fei Nei and Chung (or Chang) 
Jung, are reversed, and the cases remanded to the District Court, with direc- 
tions to discharge the writs at relators' costs, and the order involved in the 
cross-appeal of Ken Sew will be affirmed. 
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COLORADO YULE MARBLB CO. v. COLMNS. 

(Circuit Court of Appeals, Eighth Circuit December 1, 1915.) 

No. 4226. 

1. Contbacts <S=329 — Anticipatory Breach — Right or Action for Loss of 

Profits. 

Where one party to j> contract clearly and. unequivocally renounces the 
same, either when lt is wholly executory or after part performance, a 
cause o'f action for loss of profits arises at once in favor of the other 
party. 

[Ed. Note. — For other cases, see Contracta, Cent Dig. §§ 1511, 1585- 
1588 ; Dec. Dig. <©=329.] 

2. Courts <®=>366(1), 372(1) — Fédéral Courts — Autiiority of State Déci- 

sions. 

The fédéral courts accept the interprétation put by the courte of a 
state upon its own Constitution and statutes, but do not follow such 
courts as to the common law or questions of gênerai jurisprudence. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 956, 967, 979; 
Dec. Dig. ®=»366(1), 372(1).] 

3. Contbacts <®=313(2) — Anticipatory Breacii — Acts Constitutinq Re- 

nunciation — Question for Jury. 

Plaintiff contracted to do certain building work for défendant, agree- 
ing to commence at once and prosecute the work to completion with ail 
possible dispatch, and to furnish a sufflciency of labor and skilled nie- 
chanics when it was possible to proçeed, and défendant agreed to make 
payments on monthly estimâtes. During the second month of the work 
plaintiff was notified to stop, as a reorganization of défendant company 
was contemplated. Estimâtes were given, but no payments were ruade 
on account of the work done. Meld, that whether such notice to stop 
work indefinitely constituted an absolute and unequivocal renunciation 
of the contract, such as to entitle plaintiff to maintain an action at once 
for the breach, was a question for the jury. 

[Ed. Note. — For other cases, see Contraets, Cent Dig. § 1279 ; Dec. Dig. 
@=»313(2).] 

4. Trial <®=266 — Instbuctinq Jury — Statement That Instruction is Giv- 

en BY EEQUEST. 

A statement by a judge to the jury that an instruction was given by 
request is not error, and especially where he added that he thought the 
Instruction a fair statement of the law. 

[Ed. Note.— For other cases, see Trial, Cent Dig. §5 664-667 ; Dec Dig. 
<S=>266.] 

5. AppeaL and Error ®=»760(1) — Review — Questions Considered. 

When a plaintiff in error fails to point out in the argument the page of 
the tràliscript on which an error appears, such error will not ordinarily 
be considered by the appellate court. 

[Ed. Note. — For other cases, see Appeal and Error, Cent Dig. § 3095; 
Dec. Dig. <§s=760(l).] 

Adams, Circuit Judge, dissenting. 

In Error to the District Court of the United States for the District 
of Nebraska ; Page Morris, Judge. 

Action at law by George J. S. Collins against the Colorado Yule 
Marble Company. Judgment for plaintiff, and défendant brings er- 
ror. Affirmed. 

4J=>For other cases see same topic & KEY-NUMBEK in ail Key-Numbered Dlgests & Indexes 
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Francis A. Brogan, of Omaha, Neb., for plaintiff in error. 
Arthur R. Wells, of Omaha, Neb. (John F. Stout and Halleck F. 
Rose, both of Omaha, Neb,, on the brief), for défendant in error. 

Before SANBORN, ADAMS, and SMITH, Circuit Judges. 

SMITH, Circuit Judge. The plaintiff in error, the Colorado Yule 
Marble Company, hereafter called the défendant, is a corporation or- 
ganized under the laws of Colorado. The Nebraska Mausoleum Com- 
pany, of Omaha, Neb., had let to the Colorado Yule Marble Company 
as architects, marble dealers, etc., a contract to erect a 600-crypt mau- 
soleum with chapel at West Lawn Cemetery at Omaha. The Colo- 
rado Yule Marble Company sublet a portion of the contract to the 
défendant in error, George J. S. Collins, hereafter called the plaintiff, 
for $40,000. The latter contract was in writing, and contained, among 
others, the f ollowing stipulations : 

"The said Collins hereby agrées to commence the work at once and prose- 
cute the saine to complète finish to the entire satisfaction of the said C. Y. 
M. Co. with ail possible dispatch and under the direction of the superintend- 
ent in charge, and to furnish a full sufficiency of labor and skilled mechanics 
at ail times when it is possible to proceed. The said Collins further agrées 
that ail materials used shall be the best quality of their respective kinds, that 
ail work performed shall be executed in the most skillful and workmanlike 
manner, and the said Collins further covenants and agrées that the bond fur- 
nished in amount $20,000 shall be security for the satisfactory performance 
and fulfillment of the contract. » * • Payments to be made monthly up- 
on estimâtes by the aforesaid superintendent of the said C. Y. M. Co., pro- 
vided, however, that ail work up to the estimated and claimed amount Is sat- 
isfactory to the said C. Y. M. Co." , 

The contract was signed August 24, 1912. That was Saturday. 
No bond was ever given as provided in the contract, except as here- 
after explained, but on Monday, August 26, 1912, Mr. Collins com- 
menced work under the contract and worked steadily until October 
7, 1912. On Saturday, October 5th, Mr. Savage, an agent of the 
défendant, told Mr. Collins to quit work ; that they were trying to 
reorganize both the Mausoleum Company and the Marble Company. 
Mr. Collins said they were then in the middle of one of the bays, and 
he thought it advisable to finish that work before he stopped, and 
the completion of that took until Monday, October 7th. Up to that 
time the total work done was of the value of $1,085.37, which was 
covered by two certificates of the superintendent of the Marble Com- 
pany, the first for $835.37 and the second for the balance. No part 
of thèse estimâtes has ever been paid. On November 25, 1912, plain- 
tiff commenced suit in the district court of Douglas county, Neb. His 
pétition was in two counts. In the first he sought to recover $1,085.38. 
In the second he sought to recover $6,000 for profits he would hâve 
made if allowed to go on with the work, and if the same was paid 
for under the contract. On the same day he secured an attachment, 
which was served by garnishing several parties. Upon application 
of défendant the case was removed to the United States District Court 
for Nebraska, and there défendant answered. The case was tried to 
a jury, who found for plaintiff in the sum of $7,172.10, and judgment 
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was rendered therefor. Thereupon the défendant sued out a writ 
of error to this court. 

In its argument the Marble Company says: 

"In Its assignaient of errors (page 85), on bringing this case to this court 
for review, the Marble Company relies upon the following propositions, which 
are indicated and preserved in Various ways in the record: 

"I. The action was prematurely brought for the recovery of the total prof- 
its on the contract, for the reason that the évidence wholly fails to show a 
total, anticipatory breach of the contract, such as would justify the bringing 
of such an action. 

"II. Before the plaintiff could bring an action for such total breach, it 
would be necessary for him to hâve tendered full performance on his part, 
including the giving of the bond, which, on his own showing, had been only 
f;emporarily waived, but not entirely eliminated from the agreement. 

"III. The plaintiff, having suspended work at the request of the défendant 
for the purpose of enabling some difBculties to be adjusted, could not there- 
after put the défendant in default as for a breach of the contract, without 
giving notice that unless he was permitted to résume the work he would treat 
his prévention as a breach. 

"IV. Error in the giving of instructions, even on the theory of the trial 
court. Thèse will be pointed out in détail." 

[1] As bearing upon the first three of thèse points it should be 
borne in mind that this was a partially executed contract, and a num- 
ber of tne authorities agrée that there is a différence between contracts 
wholly executory and those executed in whole or in part. But in 
Roehm v. Horst, 178 U. S. 1, 20 Sup. Ct. 780, 44 L. Ed. 953, the 
Suprême Court after a most exhaustive considération of both English 
and American authorities held substantially that there was no différ- 
ence % between purely executory and partly executed contracts, and 
that where one party to a contract clearly and positively renounced his 
contract before any part of it was executed a cause of action for the 
loss of profits accrued at once to the other party. That opinion is 
quite conclusive, so far as it goes, upon this court, as it was upon the 
District Court. 

In Elliott on Contracts it is said: 

"Sec. 2028. Renunciation — Anticipatory Breach — Controlling American 
Bule. — The American courts, with almost practical unanimity, adopt the raie 
of the English courts and hold that an unqualified and positive refusai to 
perforai a contract before performance is due may be regarded as a complète 
breach of the contract, where the renunciation goes to the whole contract, 
and the injured party may bring his action at once." 

This is supported in a note by a vast number of authorities. There 
has been some confusion on this subject by reason of the use of the 
term "rescission" in connection therewith. If there be a complète re- 
scission of a partially executed contract there is no cause of action on 
the contract, but the only remedy of the party who has not been in 
default is a suit upon a quantum meruit. But the confusion between 
a breach of contract and a mutual rescission results in a confusion as 
to the remedy. 

[2] It is true that in section 2029 of Elliott on Contracts it is said 
that Massachusetts, North Dakota, Maine, and Nebraska hâve in vary- 
ing measure dissented from the English and American doctrine, and 
it is also true that this contract was a Nebraska contract and was there 
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to be performed. But this can be of no controlling weight with us. 
This was a case not arising under the statutes of Nebraska, but under 
the common law and the rules of gênerai jurisprudence. The fédéral 
courts accept the interprétation put by the courts of a state upon its 
own Constitution and statutes, but do not follow it as to the common 
law or gênerai jurisprudence. Baltimore & Ohio Railroad Co. v. 
Baugh, 149 U. S. 368, 13 Sup. Ct. 914, 37 E. Ed. 772; Gardner v. 
Michigan Central Railroad Co., 150 U. S. 349, 14 Sup. Ct. 140, 37 
L. Ed. 1107; Chicago, Milwaukee & St. Paul Ry. Co. v. Solan, 169 
U. S. 133, 18 Sup. Ct. 289, 42 h. Ed. 688. If the défendant wanted 
the benefit of the exceptional rule adopted in Nebraska, its remedy 
was to not remove the case from the state court, where it was pending, 
to the fédéral court, where it now is. 

[3] The first question to be determined in this case in the District 
Court was whether the défendant renounced the contract before this 
suit was brought by positive, distinct, unequivocal, unconditional, and 
absolute conduct. Hère it must be borne in mind that the question 
is not, did the défendant so renounce the enterprise? but, did it so re- 
nounce the contract? The défendant cites Dingley v. Oler, 117 U. S. 
490, 6 Sup. Ct. 850, 29 L. Ed. 9&4. But that case simply held that, 
if what it was claimed was a renunciation was not of the positive, 
distinct, unequivocal, unconditional, and absolute character necessary 
to constitute a renunciation in law, no action would lie. 

In this case the plaintif! had agreed to commence the work at once 
and prosecute the same to completion with ail possible dispatch, and 
to furnish a full sufficiency of labor and skilled mechanics at ail 
times when it was possible to proceed. The company agreed to make 
payments monthly. No payment was made on October lst and Novem- 
ber lst, and no definite assurance seems to hâve been given when thèse 
payments were to be made, but on October 5th the défendant ordered 
the plaintiff to violate the provisions of the contract that he would 
prosecute the work to completion with ail possible dispatch. With his 
force organized and at work, it was a violation of the most important 
part of the contract, ordering him to cease work for an indefinite time. 
He did as asked, and then brought suit. Manifestly it was for the 
jury to say whether this was a positive, distinct, unequivocal, uncon- 
ditional, and absolute renunciation of the contract, such as to amount 
to a renunciation in law, and the only question is whether the case 
was submitted under proper instructions to the jury. 

Défendant complains of the failure to give a bond as provided in 
the contract. In his reply the plaintiff says the giving of the bond was 
waived. The évidence shows that plaintiff with reasonable prompt- 
ness applied for a surety bond to agents of a surety company. They 
investigated the fmancial standing of the Mausoleum Company and 
the défendant, and this resulted in delay, and no bond was in fact 
signed until after this suit was brought, and that was for the purpose 
of securing the performance of a proposed substituted contract. The 
contract in question was'signed by défendant, by C. J. Field, who acted 
substantially in ail matters as the defendant's gênerai manager. Mr. 
L. M. Savage and Maj. C. F. Cramer were représentatives of the de- 
230 F.— 6 
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fendant, conducting its Omaha office. The plaintiff testified that he 
mentioned the subject in the office, in the présence of Mr. Savage and 
Maj. Cramer; that — 

"I told Mr. Savage and Maj. Cramer that the bonding company had looked 
up their financial resources, and was not satisfied with them, and they told 
me to go ahead without a bond, both Maj. Cramer and Mr. Savage. This was 
a week or so after the contract had been commenced." 

He also testified to a subséquent conversation with Mr. Field, in 
which the latter said that : 

"He knew the bond hadn't been given, and that they were not making any 
kicks about it at ail." 

It is true that the défendant 's witnesses testified that the waiver, if 
any, was simply temporary ; but it is clear that this was a question for 
the jury, and the question of whether there was a temporary or per- 
manent waiver of the bond was submitted by the court to the jury, 
and no sound criticism of the instruction on that subject is made or 
argued. 

[4] We hâve already indicated that we regard the évidence suffi- 
cient to go to the jury on the question of whether the défendant by 
positive, distinct, unequivocal, unconditional acts renounced the con- 
tract with the plaintiff. The court told the jury: 

"If in this case the défendant failed to pay the amount already due under 
this contract, and directed the plaintiff to quit work (now up to that point I 
do not suppose there will be any contention that the évidence shows anything 
else; in other words, that the défendant had failed to pay the amount al- 
ready due under the contract, and had directed the plaintiff to quit work, so 
you will not hâve to bother much about that), and if thereafter — now listen 
to this — if thereafter its conduct showed (you hâve had testimony hère as to 
what was done between thèse parties) that it could not make the payments re- 
quired by the contract unless the Mausoleum Company paid it, and that, with- 
out référence to whether or not the plaintiff gave the bond required of him 
by the contract, it did not intend that the plaintiff should continue the work 
unless the Mausoleum Company should be reorganized and put in condition 
to make its payments to the défendant, so that the défendant could make 
its payments as provided by the contract to the plaintiff, and if at that time 
(I mean by that up to the time of the bringing of this suit) the Mausoleum 
Company was not in such condition, and there was no reasonable certainty 
that it could within a reasonable time be put in such condition (as I bave 
said before, this contracter could not be required to wait for an indefinite 
period, for a period about which there would be no certainty of its termina- 
tion, or whether that period would ever be terminated) — Let me read that 
over again: And if at that time, that is, up to the time of the bringing of this 
suit, as shown by the negotiations and conduct of thèse parties, the Mauso- 
leum Company was not in such condition, and there was no reasonable cer- 
tainty that it could within a reasonable time be put in such condition, and if 
the plaintiff, Mr. Collins hère, was ready, able, and willing to completely per- 
form his part of the contract, then I think you would be justifled in finding 
that the plaintiff was, without fault on his part, wrongfully prevented by 
défendant from performing the contract, or that the conduct of the défendant 
excused htm for his nonperformance, and that he had a right to regard the 
contract as broken, and to immediately sue for damages for a breach of con- 
tract. And I hâve already stated to you what would be the measure pt those 
damages; the amount already earned — no dispute about that — and in addi- 
tion the loss of profits, whatever they might hâve been, not, however, in this 
case, over $6,000. It is true that thèse proofs might indicate a greater profit 
on the contract if the plaintiff had been allowed to complète it, greater than 
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$6,000 ; but they hâve claimed only that much In their pétition, and you can- 
not find for any more, although, if you believe that the amount of profit was 
really less, you.can find for less. Although I don't know of any proof, cer- 
tainly none has been offered by the défendant hère in regard to that — no 
proof excépt that produced by the plaintiff. 

"Now let us go over that again and see what you hâve got to find. If the 
défendant failed to pay the amount already due under the contract (I don't 
suppose there is any doubt about that), and directed the plaintiff to quit 
work (I don't suppose there is any doubt about that; now we corne to that 
part about which there may be some question, but I am not expressing any 
opinion on that subject), and if thereafter its conduct (that is, the defend- 
ant's conduct) shovved that it could not make the payinents required by the 
contract, that it could not make them itself, and that, without référence to 
whether or not the plaintiff gave the bond required by him under the contract 
(in other words, if their conduct was such — if the defendant's conduct was 
such — as to show that it was not defendant's intention to rely upon the giv- 
ing of the bond), and that it did not intend that the plaintiff should continue 
the work unless the Mausoleum Company should be reorganized and put in 
condition to make its payments to the défendant, so that the défendant could 
make its payments as provided by the contract to the plaintiff, and if at that 
time (that is, up to the time of the bringing of this suit) this Mausoleum Com- 
pany was not in such condition (that is, in condition to make its payments 
to the défendant, so that then it could make its payments to the plaintiff), 
and there was no reasonable certainty that it could within a reasonable time 
be put in such condition, and if the plaintiff was ready, able, and willing to 
completely perform his part of the contract. Now those are the things that 
you must find in favor of the plaintiff before you can find a verdict for the 
loss of profits on this contract, and upon thèse questions the burden of proof 
is upon the plaintiff. This plaintiff must satisfy you of the existence of thèse 
conditions by a fair prépondérance of the testimony. And what we mean by 
a fair prépondérance of the testimony is the fairly greater weight of the tes- 
timony ; that is, the weight of the testimony must be in favor of the plaintiff 
on the question. I think you would be justified — if you found ail thèse facts 
in favor of the plaintiff, you would be justified — in finding that the plaintiff 
was without fault on his part wrongfully prevented by défendant from per- 
forming the contract, or that the conduct of the défendant excused him for 
his nonperformance, and that he had the right to regard the contract as 
broken and to immediately sue for the damages for breach of it 

"Now, I bave been asked to give an instruction hère that if the work under 
the contract was suspended by mutual consent, or by the acquiescence and 
consent of the plaintiff, to enable satisfactory arrangements to be made to 
provide payment of payments due to plaintiff as work progressed, then it 
became the duty of the plaintiff to notify défendant that he would no longer 
consent to a suspension for that purpose, before he would be entitled to com- 
mence suit for the entire profits under his contract. I think that is a fair 
statement of the law. In other words, if the plaintiff had consented, either 
by word or conduct, as shown by this testimony, or acquiesced in that sus- 
pension to enable this arrangement to be made, why then, before he could 
déclare a full breach of this contract, he must notify the parties. But if with- 
out such consent or acquiescence the conditions existed which I hâve enumer- 
ated hère in the former instructions which I gave you, I think you would be 
justified in finding that he had been prevented from performing this contract, 
or that the defendant's conduct was such as excused him for this nonper- 
formance, and then he could bring suit at once and recover his dam- 
ages. * » • 

"Juror Brugger: I don't exactly understand your last instruction as to no- 
tice to be given by plaintiff. 

"The Court: Well, I said, if the words or conduct of this plaintiff hère 
indicated that he consented to or acquiesced in the suspension of that work 
for the reasons assigned by the défendant, then before he could bring this 
action he should give notice that he no longer consented. If he didn't so ac- 
quiesce or consent, but simply stopped work because they told him to, did not 
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elther by conduct or by words acquiesce or consent to this suspension, but 
simply was obeying their directions, you understand, and if the conditions ex- 
isted which I hâve enumerated, and ne was ready and willing.and able at ail 
times to perform tbls contract, why then the conséquences would resuit from. 
those conditions which I hâve indicated. Does that answer your question? 

"Juror Brugger: ïhen the commencing of the action is not considered aa 
notice? 

"The Court: No; he would hâve to give that notice beforehand. And re- 
member, there must be an acquiescence or consent positively — acquieseence 
or consent by word or conduct in the suspension of that work, you under- 
stand, and a consent that they should go on and make thèse negotiations. 
Unless he did that, why then thèse other conditions are the ones which would 
give him the right of action." 

The court did not state who asked the charge as to notice ; but, as- 
suming that its contents indicated it was the défendant, it complains 
that the court weakened this part of the charge by saying, "Now, I 
hâve been asked to give an instruction," etc. ; but the court immedi- 
ately added, "I think that is a fair statement of the law." There 
is ordinarily no objection to the court stating that a particular instruc- 
tion is given at the request of the plaintif? or the défendant, and where, 
as hère, he stated that that was a fair statement of the law, there is 
certainly no room for just criticism. 

[5] Complaint is made that interest was allowed on the whole sum 
of $1,085.37 from October 7th. It is claimed the contract provided 
for 15 per cent, of the money being retained until the completion of 
the contract, and that interest would be allowed upon this 15 per cent, 
for a little less than six months erroneously under this instruction. 
This would involve an error of a little less than 60 cents. We hâve 
read the contract, and find no provision for retaining 15 per cent., 
and plaintiff in error has failed to point out where the provision is 
in the contract. In Illinois Cent. R. Co. v. Nelson, 212 Fed. 69, 128 
C. C. A. 525, and the cases there cited, we held that, when a plaintiff 
î'a error failed to point out in the argument the page of the transcript 
on which an error appeared, such error would not ordinarily be con- 
sidered by this court. 

There is no error apparent, and the judgment is affirmed. 

ADAMS, Circuit Judge, dissents. 



N. L. CARPENTER, & 00. et al. v. LYBRAND. 

(Circuit Court of Appeals, Fourth Circuit December 17, 1915.) 

No. 1384. 

L Bankrtjptcy <®=j91 — Insolvency — Surplus oï Assets oveh Liabilities. 
Where it appeared, from the books of an alleged bankrupt and from a 
statement introduced by him, that his assets were far in excess of his 
liabilities, the District Court was justified in refusing to flnd that he was 
insolvent. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. §§ 137-139; 
Dec. Dig. ®=»9L] 

<j£=»For other cases see saine topic & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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2. Bankeuptct <§=>60 — "Act of Bankeuptct" — Assignment fob Cbedtiobs. 

Where, though an embarrassed debtor, pursuant to a scheme agreed 
upon at a meeting of his creditors, executed a deed of trust, conveying 
ail of his property, except a house and lot, to a trustée, such deed of 
trust was delivered to an attorney in escrow, to be delivered only in the 
event that ail of the creditors should consent to the agreement, the exécu- 
tion of such deed was not an act of bankruptcy. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 80; Dec. 
Dig. ©=60. 

For other définitions, see Words and Phrases, First and Second Séries, 
Act of Bankruptcy.] 

3. Bankeuptct <§=>91 — Acts of Bankruptcy — Assignment foe Ceeditoes. 

Where it was shown that the creditors of such debtor had been receiv- 
ing payments on their debts, pursuant to the agreement entered into at 
the creditors' meeting, and that ail the creditors would be paid in full 
witbin 90 days, it sufficiently appeared that it was not the debtor's pur- 
pose, in executing the deed of trust, to hinder, delay, or prevent his cred- 
itors from collecting their debts. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dig. §§ 137-139; 
Dec. Dig. <S=91.] 

Appeal from the District Court of the United States for the Eastern 
District of South Carolina, at Columbia, in Bankruptcy; Henry A. 
Middleton Smith, Judge. 

Proceeding by N. L. Carpenter & Co. and others to hâve J. W. Ly- 
brand adjudicated a bankrupt. From a judgment dismissing the pé- 
tition, the petitioning creditors appeal. Àffirmed. 

J. W. Vincent, of Hampton, S. C. (Joseph E. Johnson, of Warsaw, 
N. C, and E. A. Brown and William M. Smoak, both of Aiken, S. C, 
on the brief), for appellants. 

J. N. Nathans, of Charleston, S. C. (Nathans & Sinkler, of Charles- 
ton, S. C, on the brief), for appellee. 

Before PRITCHARD, KNAPP, and WOODS, Circuit Judges. 

PRITCHARD, Circuit Judge. The appellee was, at the time of the 
filing of the pétition herein, engaged in the mercantile business. It 
was alleged in the pétition that appellee, while insolvent, had made 
certain préférences and that he had made a gênerai assignment for the 
benefit of his creditors. Thèse allégations were denied by the alleged 
bankrupt. The learned judge who heard this case in the court below 
dismissed the pétition upon the ground that no act of bankruptcy had 
been proven. It appears that Lybrand was heavily involved with his 
creditors. Numerous suits had been brought, and a number of judg- 
ments obtained against him. Creditors were pressing on every side. 
Under thèse circumstances Lybrand called a meeting of his creditors 
at Charleston on the 29th day of December, 1914, and at that time the 
creditors appointed rive of their number as a committee to take charge 
of Lybrand's assets. A statement was sent to the creditors, showing 
the fmancial condition of Lybrand, and urging them to join in the 
plan of action adopted by the creditors présent at the Charleston meet- 
ings . 

<S=jFor other cases see same topic & KEY-NUMBEE In ail Key-Numbered Digeste & Indexes 
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The resuit oi the meeting at Charleston was the exécution by Ly- 
brand of a deed of assignment conveying to T. S. Malone, as trustée, 
subject to the supervisory powers of the creditors' committee, ail the 
property owned by Lybrand except a house and lot, valued at $2,000, 
in which he then resided. This deed was executed on the 21st day of 
January, 1915. The deed recites in the premises that Lybrand is in- 
debted to sundry creditors in a large amount which he is unable to pay 
at présent; that at a meeting held at Charleston on the 29th day of 
December, 1914, it was agreed that it would be for the best interest 
of Lybrand and his creditors for Lybrand to transfer to a trustée ail 
his property, both real and personal, except his home in the town of 
Wagener, where he then lived. It further recites that nve named 
persons were elected by the creditors at the meeting as an "advisory 
board" to represent the creditors and assist and supervise the trustée 
in the management and conduct of his trust. This advisory board is 
made the third party to the deed and is given therein certain explicit 
trusts to perform. The deed then purports to convey to Thomas S. 
Malone ail the property, both real and personal, of the alleged bank- 
rupt, except the house and lot in the town of Wagener, where he then 
resided. 

The deed also sets out the conditions of trust and the powers to be 
exercised by the advisory board and Malone. The fïrst condition era- 
powers the advisory board (designated as the third party) to take 
charge of Lybrand's business and run it as the advisory board may 
deem advisable, to contract indebtedness, to mortgage, pledge, sell, and 
dispose of any or ail of the property, when such disposition should 
meet the approval of a majority of the advisory board, also to fulfill 
any contract of purchase Lybrand had theretofore made, and to col- 
lect, settle, compromise, and sue for ail the debts owing Lybrand, 
when necessary, in the name of the trustée. The second condition 
makés it the duty of trustée Malone to pay over moneys, realized from 
collections, to the creditors of the alleged bankrupt until ail his credi- 
tors should be paid in full or ail the property exhausted, such pay- 
ments to be made under the direction of the other trustées, namely, the 
advisory board. The third condition of trust empowers the advisory 
board with discrétion to remove trustée Malone, or any other trustée, 
and substitute another in his place, whenever and as often as the 
board should deem it best to do so. 

The deed was delivered to Mr. J. N. Nathans, who testified that the 
same was to be held by him in escrow "and not delivered unless ail 
of the creditors of Mr. Lybrand agreed to this proposed trusteeship." 
Malone, the trustée, went to Wagener on the 16th day of January, 
1915, and remained there a day or two. He then went to his home 
in Georgia for a short stay, after which he returned to Wagener and 
has been there ever since. The bank account was immediately turned 
over to him as trustée. There were 133 chattel mortgages taken in 
his name as trustée. It is further insisted by counsel for appellants 
that the trustée looked after ail claims in attorneys' hands for collec- 
tion against the alleged bankrupt, and that he gave checks in payment 
of the same by himself as trustée"; that he was drawing a salary of 



N. L. CABPENTER & OO. V. LTBEAND 87 

$1,500, which was fixed for him by the advisory board. Thèse are 
substantially the facts relied upon by the appellants. 

At the trial in the court below it was shown that owing to the "dé- 
préciation caused by war conditions" the alleged bankrupt found him- 
self in December, 1914, in a position where, if he attempted to realize 
on his assets in order to pay his creditors, that it would mean a need- 
less sacrifice of them, and that, being desirous to pay his creditors in 
full, and realizing that, if he could secure a postponement for even a 
short time, his assets were amply sufficient to pay every creditor in 
full, and, such being the case, the meeting was held in Charleston for 
the sole purpose of formulating a plan for protecting the interests of 
himself as well as those of his creditors ; that the committee being ad- 
vised by counsel that unless ail the creditors consented the trustée 
could not take charge of the property, and, being anxious to carry out 
the plan agreed upon, the alleged bankrupt executed a trust deed which 
was to become effective only when ail the creditors consented thereto ; 
that this deed was not delivered to the trustée at that time for the rea- 
son stated, but was delivered to J. N. Nathans, an attorney, to be held 
in escrow with the express understanding that it should not be de- 
livered until ail the creditors had consented. This fact was clearly es- 
tablished by the évidence of Mr. Nathans. 

It was further shown that the advisory board requested Malone, the 
trustée, to go to Wagener in order that he might be on the spot to 
advise with Mr. Lybrand and the board, and thus be able to advise the 
board as to the manner in which Mr. Lybrand was conducting his 
business. It was also shown that the trustée, under a mistaken idea 
that he had a right to act as trustée before the delivery of the deed, 
had signed liens in his own name as trustée, and also had about $1,000 
transferred to him, but when this was discovered the advisory board 
immediately had it stopped; that the liens taken by the trustée were 
such a small part of the assets of Lybrand that it could not be consid- 
ered as an assignment when considered in connection with the fact 
that the deed had not been delivered. 

[1] It is not seriously contended that the appellee was insolvent at 
the time of the filing of the pétition. Appellee appeared with his 
books, and, among other things, introduced the following statement: 

Assets. 

Merchandise (actual cost) $ 22,500.00 

Accounts due me . . . . 119,250.00 

Eeal estate 59,200.00 

Bank stock 15,000.00 

Real estate mortgages 13,500.00 

4,450 baies of cotton at $35 ner baie 155,750.00 

R. L. Lybrand stock 5,000.00 

Total assets $390,200.00 

Llabilitles. 

Amount due on open accounts and notes outstanding $158,806.66 

Owing to banks 39,200.00 

Due on cotton holdings ., 90,682.00 

Total UaMlities $288;688.66 
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Thus it appears that the assets of the alleged bankrupt were far in 
excess of his liabilities. Such being the case, we think the action of 
the court below in refusing to find that appellee was insolvent is f ully 
justified by the évidence. 

[2] However, it is insisted by counsel for appellants that there was 
a gênerai assignment which was executed and delivered. While it is 
not denied that a deed of trust was executed, Mr. Nathans, a reputable 
attorney, stated positively and unequivocally that this deed was placed 
with him to be held in escrow to be delivered in the event that ail the 
creditors should consent to the agreement which had been entered into 
by the advisory board, and had not been delivered to the trustée. In 
Collier on Bankruptcy (9th Ed.) page 98, it is said : 

"A debtor may hâve prepared a deed of assignment with Intent to exécute it, 
but so long as ne has left it unexecuted or in escrow the gênerai assignment 
contemplated has not been made." 

Référence is also made to 13 Cyc. 567, and cases there cited. In- 
deed, this principle is so well settled that we do not deem it necessary 
to cite any other authorities in support thereof. 

[3] It was shown that the creditors of the alleged bankrupt had 
been receiving payments on their debts in pursuance of the agreement 
entered into at Charleston, and that within 90 days ail the creditors 
would be paid in full. This, we think, is sufficient to show that it was 
not the purpose of the appellee in executing the deed of trust to in 
any wise hinder, delay, or prevent his creditors from collecting the 
debts which he owed. 

For the reasons stated, the judgment of the lower court is affirmed. 



VIRGINIAN RY. 00. v. LINKOTJS. 

(Circuit Court of Appeals, Fourth Circuit. Noveinber 24, 1915.) 

No. 1379. 

1. Masteb and Servant ©=3287 — Actions fob Injuries — Questions fob 
Juby. 

A railway company's rules made conductors and enginemen responsible 
for the safety of trains with the duty on each of thern to take every pré- 
caution for their protection, enjoined upon the conductor the duty of en- 
forcing rules applicable to ail other employés on the train, made it his 
duty to take entire charge of ail employés thereon, and instructed engine- 
men to obey the conductors' orders as to starting, stopping, etc. A bulle- 
tin notifled ail employés that, at ail stations where a train was required 
to meet or wait for an opposing train, the engineman would give one 
short sound of the whistle, and that, if this signal was not given, train- 
men would take whatever steps were necessary for safety to prevent the 
train passing the meeting point. The rules also required the conductor 
to deliver a copy of the running orders to the engineer, who was required 
to read them back to the conductor, and required the conductor and engi- 
neer to show the order to the brakeman and fireman. An engineer was 
killed by running by a point where he was ordered to meet another train 
and colliding with such train. The conductor, fireman, and front brake- 
man were riding on the engine, but they were also killed in the collision; 

<S=»For other cases see saine topic & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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and there was no testimony as to what was sald or done by them prlor 
to or at the time of the accident. Copies of the train order were found in 
the pockets of the conductor and engineer. Helâ, that no inference of 
négligence on the part of the trainnaen other than the engineer could be 
drawn from the facts, and the court erred in submittlng their négligence 
to_the jury, as it could not be reasonably inferred that they approved of 
or assented to the engineer's action in running past the meeting point 
thereby endangering their lives. 

[Ed. Note. — For other cases, see Master and Servant, Cent Dig. §§ 
1034, 1045, 1051, 1052, 1054-1067 ; Dec. Dig. <®=>287.] 

2. Evidence <§=>67 — Presumptions — Contintjance of Condition. 

Where train employés killed in a collision were in the full possession 
of their mental faculties when last seen, the presumption was that they 
were still in a normal condition at the time the accident occurred. 

[Ed. Note.— For other cases, see Evidence, Cent Dig. §§ 87, 88, 103; 
Dec. Dig. <3=>67.] 

3. Mastee and Servant <S=>228 — Liabiuty fob Injueies — Contbibtjtoey 

Négligence — Stattjtory Peovisions. 

Employers' Liability Act April 22, 1908, c. 149, §§ 2, 3, 35 Stat. 65, 66 
(Comp. St. 1913, §§ 8658, 8659), make Interstate carriers by railroad llable 
in damages to any employé suffering injury from the négligence of any 
officers, agents, or employés of such carriers, and provide that contribu- 
tory négligence shall not bar a recovery, but that the damages shall be 
diminished in proportion to the amount of négligence attributable to 
such employé. Held that, wbile this is intended to abolish the fellow- 
servant doctrine, it is not intended to afford relief where one's injury is 
due solely to bis own reckless and indiffèrent conduct 

[Ed. Note. — For other cases, see Master and Servant, Cent Dig. §§ 670, 
671 ; Dec. Dig. <S=228.] 

In Error to the District Court of the United States for the Western 
District of Virginia, at Roanoke; Henry Clay McDowell, Judge. 

Action by Daisy M. Linkous, administratrix of J. M. Linkous, de- 
ceased, against the Virginian Railway Company. Judgment for 
plaintiff, and défendant brings error. Reversed. 

H. T. Hall, of Roanoke, Va., and G. A. Wingfield, of Norfolk, 
Va., for plaintiff in error. 

W. L. Welborn and S. H. Hoge, both of Roanoke, Va. (Welborn 
& Jamison and Hoge, Williams & Darnall, ail of Roanoke, Va., on the 
brief), for défendant in error. 

Before PRITCHARD, KNAPP, and WOODS, Circuit Judges. 

PRITCHARD, Circuit Judge. This action was instituted in the 
District Court of the United States for the Western District of Vir- 
ginia by the administratrix of J. M. Linkous, deceased, against the 
Virginian Railway Company, to recover damages for the death of 
her intestate. 

The plaintiff in error will hereinafter be referred to as défendant, 
and the défendant in error as plaintiff; such being the respective 
positions occupied by the parties in the court below. 

The plaintiff set forth the grounds of her alleged cause of action 
in a déclaration containing seven counts. The court sustained a de- 
murrer to the second count, the third, fourth, fifth, and seventh 

©=»For other cases see saine topic & KEY-NUMBBR In ail Key-Numbered Digeste & Indexes 
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counts were withdrawn by thè plaintiff before issue was joined, and 
the case went to trial upon the first and sixth counts. The jury 
was ijistructed that there was not sufficient évidence to sustain a re- 
covery under the sixth count, and we therefore only hâve to consider 
the alleged cause of action set up in the first count of the déclaration. 

[1] This count allèges, in substance, that the négligence of the de- 
fendant consisted in the failure of the conductor, fireman, and front 
brakeman to intervene and prevent the effect of the plaintiff' s in- 
testate's failure to stop his train and observe the meet order at Keever. 
The jury returned a verdict in favor of plaintiff in the sum of 
$8,541, for which judgment was entered, to which défendant ex- 
cepted, and the case now cornes hère on writ of error. 

The plaintiff's intestate was the engineer on a coal train on the 
run from Roanoke to Victoria. This train was designated as "Ex- 
tra 468," and ran on a contingent schedule under which the train 
had certain rights. When this train passed Altavista, a point about 
23 miles west of Keever (the point near which the accident occurred), 
both the conductor and engineer received an order to meet and pass 
No. 33, the local west-bound freight train, at Keever. The local f reight 
No. 33 was a regular train running on a regular schedule, under 
which it had certain rights. The local freight No. 33 received a 
similar order at Phénix, a station some distance east of Keever, the 
meeting point. In the absence of thèse orders, thèse trains, under 
their schedule rights, would hâve been required to meet and pass at 
Seneca, a station 6.1 miles west of Keever. The effect of this order 
was therefore to enable Extra 468 to proceed beyond Seneca, the 
regular passing point, and go on to Keever. 

Extra 468 left Seneca with the engineer, the conductor, the fireman, 
and the front brakeman riding on the engine. The local freight No. 
33 was directed to take the siding at Keever and allow Extra 468 to 
pass on the main line. 

Under the orders issued, Extra 468 had no right to proceed beyond 
the east switch at Keever, unless the local No. 33 was in the clear 
on the siding at Keever. The testimony shows that no effort was 
made to stop No. 468 at Keever, and that it proceeded beyond the 
east switch, the engine working under steam to a point variously es- 
timated from 1,500 to 2,500 feet east of the east switch at Keever, 
where it collided with the local No. 33. The engineer, fireman, and 
front brakeman on local No. 33 observed Extra 468 approaching at 
a distance of from 1,000 to 1,200 feet away. The engineer on No. 
33 shut off steam, put on the emergency brake, and blew the stop 
signal. They then, seeing that a collision was imminent, jumped 
from their train and escaped uninjured. 

It appears that engine No. 468 continued working steam up to the 
point of the collision, and there was no effort, so far as the testimony 
discloses, on the part of the plaintiff's intestate to stop his train. 
The four members of the crew of Extra 468 who were on the engine 
at the time of the collision were ail instantly killed. The train orders 
under which Extra 468 was required to pass local No. 33 were 
found on the persons of plaintiff's intestate and the conductor of 
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Extra 468 when their bodies werë removed from the wreck caused" 
by the collision. There is no explanation in the testimony of how 
or why the plaintiff's intestate and other members of the crew of 
Extra 468 disregarded the meet order at Keever. 

The material sections of the Employers' Liability Act, in pursuance 
of which this suit was instituted, are as f ollows : 

"Sec. 2. Every common carrier by railroad [engaging In commerce between 
any of the several states] shall be liable in damages to any person sutïering 
injury wbile he is employed by such carrier [in such commerce] for such in- 
jury * * * resulting in whole or in part from the négligence of any 
* * * officers, agents, or employés of such carrier, or by reason of any de- 
fect or insufflciency, due to its négligence, in its * * • engines, appli- 
ances, machinery, etc. 

"Sec. 3. In ail actions hereafter brought against any such common carrier 
by railroad under or by virtue of any of the provisions of this act to recover 
damages for Personal injuries to an employé, * * * the fact that the em- 
ployé may hâve been guilty of contributory négligence shall not bar a recov- 
ery, but the damages shall be diminlshed by the jury in proportion to the 
amount of négligence attributable to such employé." 

It will be observed that, while one is employed by a carrier en- 
gaged in interstate commerce, such carrier shall be liable in damages 
for any injury which may be sustained "resulting in whole or in part 
from the négligence of any of the officers, agents or employés of 
such carrier." It was intended by this provision to abolish what was 
known at common law as the "Fellow-Servant Doctrine." The stat- 
ute is based on the idea that where one is injured by the négligence 
of the carrier he shall not be denied the right of recovery even though 
it appear that he contributed in a measure to his own injury; but 
it is provided that "the damages shall be diminished by the jury in 
proportion to the amount of négligence attributable to such employé." 

It is insisted by counsel for plaintiff in the case at bar that plain- 
tiff's décèdent lost his life "as a resuit of a combined mutual, con- 
curring, and joint failure of thèse four men to fulfill their primary 
duty by executing the order to meet No. 33 according to its terms 
and as prescribed by the defendant's rules, which was the controlling 
and proximate cause of the collision." 

In support of this contention it was shown that rule 105 provides 
that conductors and enginemen are to be responsible for the safety of 
trains, and that under conditions not provided for by the rules that 
each of them must take every précaution for their protection; that 
rule 451 enjoins upon the conductor the duty of enforcing rules 
applicable to ail other employés on the train and to report any insub- 
ordination, misconduct, or neglect of such duty ; that rule 457 provides 
that it shall be the duty of the conductor to take entire charge of ail 
employés on such train until the same is finally set off from the main 
track at the terminal station; that rule 701 is in the nature of an 
instruction to enginemen to obey the orders of the conductors as to 
starting, stopping, switching cars, speed and gênerai management of 
the train, unless such orders endanger the safety of the train or 
would require the violation of the rules or cause injury to Company 
property; also, that bulletin No. 1082, dated September 7, 1911, con- 
tains the following language: 
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"Ail Concernée!: 

"At ail stations where a train is required by the raies or train order to 
meet or walt for an opposing train the engineman will give one short sound of 
the whistle, immediately after whistling for the station. 

"In event of failure on the part of the engineman to give the prescribed sig- 
nal, trainmen will take whatever steps are necessary for safety to prevent the 
train from passing the station. George Reith, Superintendent." 

At the trial the court below gave the following instructions to the 
jury bearing upon the question as to whether the plaintiff, under the 
circurnstances, was entitled to recover : 

"The court instructs the jury that négligence is the failure to use ordinary 
care to perform a duty, that négligence may be proved by circumstantial évi- 
dence, and that you are at liberty to draw reasonable inference from the facts 
in évidence. 

"The plaintiff cannot recover if the évidence shows only that the collision 
may hâve resulted from one of several causes for some of which the défend- 
ant is not liable ; but, if you believe from the évidence that négligence on the 
part of the employés in the engine is the only reasonable Inference to be 
drawn from the facts in évidence, you may flnd for the plaintiff." 

Thus it will be seen that the court below submitted to the jury the 
question as to whether the évidence was such as to justify them in 
drawing the inference that the death of plaintiff's décèdent was in 
part due to the négligence of the other employés on the engine. This 
brings the point in controversy within a narrow compass, to wit, was 
there évidence from which the jury might reasonably infer that the 
death of plaintiff's décèdent resulted in whole or in part from the nég- 
ligence of the omeers, agents, or other employés of the défendants ? 

Save the fact that they were on the engine at the time plaintiff's 
décèdent was killed, there is not a word of testimony as to what was 
said or done by the other employés prior to or at the time of the ac- 
cident. Therefore it could only be by inference, if at ail, that the jury 
might form any opinion as to what actually transpired in so far as the 
conduct of the other employés is concerned. Under thèse circurn- 
stances, what is the reasonable inference to be drawn therefrom? 
Could it be reasonably inferred that the conductor or any other em- 
ployé on the engine approved of or assented to the action of the engi- 
neer in running his engine past the station in utter disregard of the 
orders under which he was operating ? Would it not be more reason- 
able to infer that the conductor and other employés did not consent to 
the train being carried by the station, but rather protested against the 
action of the engineer for the purpose of saving their own lives, if 
for no other cause. 

[2] When last seen, the engineer and the other employés were in the 
full possession of their mental faculties in so far as the record shows, 
and therefore the presumption is that they were still in a normal con- 
' dition at the time the collision occurred, and if this be true it would 
be répugnant to reason to say that they acquiesced in a course of con- 
duct by the engineer which they must hâve known would necessarily 
resuit in disaster. 

Therefore, if this be the correct inference to be drawn from the tes- 
timony, the plaintiff's décèdent did not lose his life on account of the 
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négligence of the officers, agents, or employés of the défendant, and 
therefore the plaintiff would not be entitled to recover. 

Under the rules of the company, it was the duty of the conductor to 
deliver a copy of the order to the engineer, who, in turn, was required 
to read the same back to the conductor. The rules further require . 
that such order must be shown by the conductor and engineer to their 
brakeman and fireman, and as évidence that this rule was complied 
with on this occasion copies of the train order were found in the pock- 
ets of the conductor and engineer after the accident occurred. 

While, as contended by plaintiff, it is, in certain emergencies, the 
duty of the conductor, fireman, or brakeman to use ail means within 
their power to stop the train, nevertheless it should be borne in mind 
that in the first instance it is the positive and primary duty of the en- 
gineer to stop the train in obédience to train orders. Notwithstanding 
the fact that such is the case, this unfortunate engineer, for some in- 
scrutable reason in utter disregard of the danger to his own life, as 
well as the lives of others, deliberately ignored his train orders, and as 
a resuit a catastrophe occurred by which ail were sent into eternity 
without a moment's warning. 

[3] While the Employers' Liability Act was manifestly intended to 
modify the law as it formerly existed so as to materially benefit those 
who might be injured in the future, by abolishing the harsh rule known 
as the "Fellow-Servant Doctrine," yet it cannot be reasonably insisted 
that it was the purpose of the act to afford relief where one's injury 
is due solely to his own reckless and indiffèrent conduct. 

After an exhaustive examination of the authorities cited we find 
nothing to support the contentions of the plaintiff. 

Under the circumstances the jury could not reasonably hâve drawn 
any other inference than that the other employés were not in any de- 
gree primarily responsible for the accident. Such being the case, we 
are of opinion that the jury was not warranted in reaching the conclu- 
sion that plaintiff's decedent's death resulted in whole or in part f rom 
the négligence of the employés of the défendant. 

From what we hâve said, it follows that the court below erred in 
ref using to grant the motion to direct a verdict in favor of the défend- 
ant. 

For the reasons stated, the-judgment of the lower court is reversed. 



GUIDONI v. WHEELER, City Jailer. 

(Circuit Court of Appeals, Ninth Circuit. February 7, 1916.) 

No. 2592. 

1. Municipal Corporations <S=>594 — Poweb to Define Ckime — Obdinances. 
Act March 2, 1903, c. 978, 32 Stat. 944, authorizes the council of mu- 
nicipal corporations in Alaska to déclare by ordinance what shall be a 
misdemeanor. Act April 28, 1904, c. 1778, 33 Stat. 529, entitled "An act 
to amend and codify the laws relating to municipal corporations in the 
district of Alaska," provides that the common council shall hâve and 

<5=3For other cases see same topie & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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exercise the powers therein enumerated, and embraces ail the subjects 
contained in the former act, with the single exception that lt omits the 
provision giving power to déclare what shall be a misdemeanor. Meld, 
that the act of 1904 was intended to take the place of the act of 1903 
and repeal it, and withdraws the authority to déclare what shall be a 
misdemeanor. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent. Dig. §§ 
1316-1320, 1327, 1328; Dec. Dig. c®=>594.] 

2. Municipal Corporations @=>594 — Powebs of Council — Statutoby Pro- 

visions. 

Act April 28, 1904, authorizing the common council of municipal corpora- 
tions in Alaska to prohibit conduct endangering the public peace, health, 
or safety, to deflne such offenses and prescribe the punishment tberefor, 
and to take such action by ordinance, resolution, or otherwise, authorlzed 
a city council to adopt an ordinance providlng that ail persons within 
the corporate limits having no visible means of living or lawful employ- 
ment, and ail healthy persons found begging the means of support, and 
ail persons habitually roaming about the streets, and ail idlé or disso- 
lute persons living in or about houses of ill famé, and ail persons having 
no known occupation found wandering about the streets after 11 o'clock 
at night, should be deemed vagrants. 

[Ed. Note.— For other cases, see Municipal Corporations, Cent Dig. |§ 
1316-1320, 1327, 1328; Dec. Dig. ©=594.] 

3. Municipal Corporations <©=>594 — Powers of Council — Statutoby Pro- 

visions. 

Where the exigencies of municipal life require more rigid régulations 
than 1s required in the state at large, a municipal corporation has implied 
authority under the gênerai powers granted to it to penalize acts al- 
ready punishable under a statute. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent. Dig. §§ 
1310-1320, 1327, 1328; Dec. Dig. @=5Ô94.] 

4. Municipal Corporations <g=>592 — Obdinances — Validité — "Wander." 

Comp. Laws Alaska, § 2031, provides that ail idle or dissolute persons, 
who hâve no visible means of living or lawful occupation, and ail persons 
living in houses) of ill repute, shall be deemed vagrants. An ordinance 
of the city of Juneau provides that ail persons having no known occupa- 
tion, found wandering about the streets after 11 o'clock at night, shall 
be deemed vagrants. Eeld, that the offense defined by the ordinance is 
not the same offense made punishable by the statute, and the ordinance 
is valid, since to "wander" is to ramble hère and there without any 
certain course, and the gist of the offense defined by the ordiuance is 
the act of wandering upon the streets after 11 o'clock at night by persons 
whose act may be a menace to the peace and order of the city, while the 
statute is intended to p revent vagabondage and worthlessness tending to 
place upon the public the burden of supporting unworthy persons. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent. Dig. §§ 
1311-1314; Dec. Dig. <S=»592.] 

5. Municipal Corporations ©=»625 — Ordinances — Validitt. 

An ordinance adopted by a city in the exercise of power vested in lts 
common council should be sustained, unless clearly unreasonable. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent. Dig. §§ 
1378, 1379; Dec. Dig. @=>625.] 

6. Municipal Corporations <g=>625 — Ordinances — Validitt. 

A city ordinance, providing that persons having no known occupation 
or business, and found wandering about the streets after 11 o'clock at 
night, should be deemed vagrants, was not unreasonable and inéquitable, 
because of the discrimination respecting the commission of the same act 
between persons with and persons without occupation or property, since 

®s»For other cases see same topie & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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the discrimination is against a whole class of persons lawfully regarded 
as proper subjects for police régulation, such as persons without occu- 
pation or visible means of support. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent. Dig. §§ 
1378, 1379; Dec. Dig. <©=625.] 

7. Municipal Cobporations <§=>63 — Ordinances — Pbesumption of Validitt. 

Every intendment should be indulged, and every doubt should be re- 
solved, in faror of the validity of a police régulation in the form of a city 
ordinance. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent. Dig. $§ 
155, 1378, 1879 ; Dec. Dig. <S=>63.] 

Appeal from the District Court of the United States for the First 
Division of the District of Alaska; Robert W. Jennings, Judge. 

Habeas corpus by Ben Guidoni against J. H. Wheeler, City Jailer 
of the town of Juneau, Alaska. From an order dismissing the proceed- 
ing and remanding the petitioner to custody, he appeals. AfHrmed. 

John Rustgard, of Juneau, Alaska, for appellant. 
J. A. Hellenthal and Simon Hellenthal, both of Juneau, Alaska, for 
appellee. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

GILBERT, Circuit Judge. This is an appeal from an order dismiss- 
ing a habeas corpus proceeding and remanding the petitioner to cus- 
tody. The appellant, who was the petitioner, was convicted under a 
complaint which charged him with the misdemeanor of vagrancy, com- 
mitted in the city of Juneau, Alaska, in that on March 5, 1915, and 
for 30 days prior thereto, he resided within the corporate limits 
of the city of Juneau with no visible means of living, or lawful occu- 
pation or employment with which to earn a living, and that during 
said period he did wander about the streets of Juneau after the hour 
of 11 o'clock p. m., without a lawful occupation or business, contrary 
to section 2 of Ordinance 27 of the city of Juneau. That section pro- 
vided as follows : 

"Ali persons within the corporate limits of the city of Juneau who hâve no 
visible means of living, or lawful occupation or employment by which to 
earn a living; ail healthy persons who shall be found begging the means of 
support; ail persons who habitually roam about the streets without any 
lawful business; ail idle or dissolute persons who live in or about houses 
of ill famé ; ail persons having no known occupation or business, who shall 
be found wanderiug about the streets of the city of Juneau after the hour 
of eleven o'clock at night — shall be deemed vagrants," etc. 

[1,2] The appellant contends that the ordinance is null and void 
for the reason that the common council of Juneau had no authority to 
enact it, and had no authority at any time to déclare any of the acts 
denounced, or attempted to be denounced, an offense or crime. The 
court below sustained the ordinance upon the authority conferred by 
Act Cong. April 28, 1904, c. 1778, relating to municipal corporations 
in Alaska (33 Stat. 529), which provides that the common council shall 
hâve power to appoint a municipal magistrate, and that the municipal 
magistrate shall hâve jurisdiction of ail cases for violations of munici- 

<£=»For other cases see same topic & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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pal ordinances, and Act March 2, 1903, c. 978, 32 Stat. 944, which 
gave the city the power to déclare by ordinance "what shall be a mi%- 
demeanor." 

But we are of the opinion that the express authority to déclare what 
shall be a misdemeanor was withdrawn by the act of 1904, which in 
its title is named an amendaient and codification, and which we think 
was intended to take the place of the act of 1903, and to repeal ail 
of the prior act. It contains an enumeration of the powers conferred 
upon corporations, and it embraces ail the subjects which were con- 
tained in the former act, with the single exception that it omits the 
provision which in the former act gave power to déclare "what shall 
be a misdemeanor." The authority of the city to enact the ordinance 
in question hère must dépend, therefore, upon the powers granted by 
the act of 1904. We think such authority exists by implication in the 
provisions which give power — 

"to proMbit * * » conduct endangering the public peace, public health, 
or public safety," and "to define such offenses and to prescribe the punish- 
ment therefor," and power "to take such action by ordinance, resolution or 
otherwise, as may be necessary to protect and préserve the lives, the 
health, the safety, and the well-being of the people of the town." 

[3, 4] It is well settled that an act may be made a pénal offense 
under the statute of a state, and also made punishable under an ordi- 
nance of a municipal corporation. The appellant contends that this is 
so only in cases where express authority has been given to the munici- 
pal corporation to legislate upon the subject, and he cites cases to 
the doctrine that, under gênerai powers granted to a corporation, the 
city has no implied authority to penalize acts which are already de- 
nounced as punishable by the Législature. Upon that proposition there 
is great lack of harmony in the décisions. We incline to the view that 
the better doctrine is that the city may exercise such implied authority 
in police control where, as hère, the exîgencies of municipal life seem 
to require more rigid régulation than is required in the state at large. 

Again, it is to be observed that the offense which is defined in the 
last clause of the ordinance under which the appellant is charged is 
not the offense which is made punishable by the Pénal Code of Alaska. 
Section 2031 of the Compiled Laws of Alaska provides: 

"That ail idle or dissolute persons who hâve no visible means of living, or 
lawful occupation or employaient by which to earn a living; ail able-bodied 
persons who shall be found begging the means of support in public places, or 
from house to house, or who shall procure a child or children so to do; ail 
persons who live in houses of ill repute — shall be deemed vagrants." 

The law thereby defines an offense against the United States. The 
gist of . the offense against the municipality defined by the clause of 
the ordinance which is under review is the act of wandering upon the 
streets of the city af ter 1 1 o'clock at night, and the ordinance déclares 
that ail persons who hâve no knowri occupation or business, who shall 
be found so wandering shall be deemed vagrants. Such an ordinance 
is a police régulation, for the enforcement of good order and the pub- 
lic safety within the limits of the corporation. Taylor v. Sandersville, 
1 18 Ga. 63, 44 S. E. 845. To wander is: 
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"To ramble here and there wltliout any certain course, or with no definite 
object in view ; to range about ; to stroll ; rove ; roam ; stray." Webster'a 
Dictionary. 

And where the wanderer proceeds upon uncertain courses after 11 
o'clock at night, upon the streets of a city, and is without occupation 
or property, it should not be said as a matter of law that the city au- 
thorities are without just ground for appréhension that he may be a 
menace to the peace and order of the city and the safety of its in- 
habitants. It was for the prévention of such evils that the ordinance 
was adopted; whereas, the act of vagrancy which is defined in the 
Criminal Code of Alaska was intended to prevent that vagabondage 
and worthlessness which tend to place upon the public the burden of 
supporting unworthy persons, for the offense consists in being idle, 
and, although able to work, refusing to do so, and living without 
labor or on the charity of others. 

' "At common law a vagrant is defined to be a wandering, idle person; a 
strolling or sturdy beggar; a person who refuses to work, or goes about 
begging." 39 Cyc, 1108. 

In Daniel v. State, 110 Ga. 916, 36 S. E. 293, the court said: 

"The statute was enacted to prevent men, able to work, from idling and 
wandering about the eommunity and becoming drones or thieves, or charges 
upon the public." 

[5-7] It is contended that the ordinance is void as unreasonable, 
oppressive, and inéquitable; and it is said that the man without a 
job has as good right to wander on the streets as the man with a job. 
If the ordinance does, indeed, contravene the constitutional require- 
ment of equality, it should be held void for discrimination. But it has 
been adopted by the city in the exercise of the power vested in its 
common council, and it should be s.ustained unless it is clearly unrea- 
sonable. We are not prepared to say that it is subject to the objec- 
tion which is urged. If it were an ordinance which interfered with the 
right to work, or the right to the use of the streets during working 
hours, by any class of persons within the municipal territory, a différ- 
ent case would be presented. But since it is well settled that state Lég- 
islatures hâve the right to punish vagrancy, and to denounce a penalty 
against vagabondage and the wandering of beggars from place to place, 
it follows that a municipal corporation may not, upon constitutional 
grounds, be denied the right to discriminate against those who are 
without occupation or property, and to say that they shall not wander 
about the streets of the city at an hour of the night when they hâve 
no legitimate need to be upon the streets, and when their présence 
in their needy condition is likely to resuit in the commission of acts 
inimical to the peace and the safety of the inhabitants; for while an 
ordinance, which makes an act done by one pénal and imposes upon 
another no penalty for a like act done under like circumstances, can- 
not receive judicial sanction for the reason that it is unjust and un- 
reasonable, the same cannot be said of discrimination by municipal 
authority against a whole class of persons who are lawfully regarded 
as proper subjects for police régulation, such as persons without oc- 
cupation or visible means of support 
230 F.— 7 
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The ordinance was adopted by the city of Juneau in view of local 
conditions, of which we are not advised by the record, but which we 
must assume vvere sufficient to justify its enactment. Every intend- 
ment should be indulged, and every doubt should be resolved, in fa- 
vor of its validity. Said the court in Commonwealth v. Price, 123 
Ky. 163, 94 S. W. 32, 29 Ky. Law Rep. 593, 13 Ann. Cas. 489: 

"The city council has a large discrétion in the enactment of ordinances, 
and an ordinance enacted under the police power will not be declared void 
unless it is clearly oppressive and unreasonable." 

"An ordinance, to be void for unreasonableness, must be plainly and clear- 
ly unreasonable. There must be évidence of weight that it took inception 
either in a mistake. or in a spirit of fraud or wantonness on the part of the 
enacting body." Horr & Bemis, Municipal Police Ordinaiices, § 127. 

The order is affirmed. 



CLONINGEE v. FINLAISON. 

(Circuit Court of Appeals, Nihth Circuit February 7, 1916.) 

No. 2595. 

1. Mines and Minerais ®=>21 — Location — Notice — Vérification. 

Under Laws Alaska 1913, c. 74, relating to the locating of placer claims, 
an unyerified certiflcate of location should not be recorded, and furnishes 
no basis for claim. 

[Ed. Note, — For other cases, see Mines and Minerais, Cent. Dig. §§ 
45-50; Dec. Dig. <®=21.] 

2. Mines and Minerals <S=21 — Location — Certificats — Sufficienct. 

Laws Alaska 1913, c. 74, § 10, requires the locator of a mining claim 
to file a certiflcate setting forth a description of the location of the claim 
with référence to some natural object, permanent monument, or well- 
known mining claim. Rev. St. § 2324 (Comp. St. 1913, § 4620), déclares 
that the monument or natural object may be such as will identify the 
claim. The certiflcate of location declared that the name of the claim 
was "No. 1 Bear Creek placer mining claim," and that it was situated 
in the White Hiver mining district, and that Bear creek was tributary to 
Big Eldorado. Seld, that the certiflcate was insufficient, for it did not 
necessarily mean that the claim was located on Bear creek, and, had it 
so meant, the mère mention of Bear creek would not establish its location. 

[Ed. Note. — For other cases, see Mines and Minerals, Cent. Dig. §§ 
45-50; Dec. Dig. ©=21.] 

S. Mines and Minerals ®=14 — Location — Powers of Attorney. 

Under Act Cong. Aug. 1, 1912, c. 269, § 2, 37 Stat. 243 (Comp. St. 1913, 
§ 5055), declaring that no person shall locate any placer mining claim in 
Alaska for another, unless he is duly authorized by power of attorney, 
acknowledged and recorded in the recorder's office, the power of attorney 
to locate a placer claim for another need not be recorded before location ; 
it being suflicient if it is recorded before an adverse claim is filed. 

[Ed. Note. — For other cases, see Mines and Minerals, Cent. Dig. §§ 
19, 20 ; Dec. Dig. ®=>14.] 

4. Mines and Minerals @=»38 — Location — Claims. 

In a suit over a placer mining claim in Alaska, which had been located 
for défendant by his attorney, évidence helê insuflicient to prima facie 

€=»For other cases see same topic & KEY-NUMBER lu ail Key-Numbercd Digests & indexes 
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show that the power of attorney was not recorded before plaintiff's loca- 
tion. 

[Ed. Note. — For other cases, see Mines and Minerais, Cent Dig. §§ 
87%-113 ; Dec. Dig. ©=38.] 

In Error to the District Court of the United States for the Third 
Division of the District of Alaska; Fred M. Brown, Judge. 

Ejectment by Archie A. Cloninger against A. H. Finlaison. Judg- 
ment for défendant, and plaintiff brings error. Affirmed. 

On August 1, 1912, Congress, In an act to amend the mining laws in their 
application to Alaska, provided "that no person shall hereafter locate any 
placer mining clalm in Alaska as attorney for another unless he is duly 
authorlzed thereto by a power of attorney in writlng, duly acknowledged and 
recorded in any recorder's office in the judicial division where the location 1s 
made." 3T Stat. 243 (Comp. St. 1913, § 5055). In July, 1913, news of a 
strike at Shushuna came to the plaintiff and others at Chitina, Alaska. It 
was reported that claims had been staked at Shushuna under powers of at- 
torney whlch had not been recorded in the district, for the reason that the dis- 
trict was but newly formed, and the recorder had not yet arrived. The plain 
tiff, who was not a miner, together with his partner, Maddox, having been grub- 
staked by others, left for Shushuna, in the hope of flnding good claims cover- 
ed by locations made under unrecorded powers of attorney. They arrived 
there July 30th, and on August lst they found the claim in controversy, whieh 
appeared by the stakes on the ground to hâve been located by one Taylor un- 
der power of attorney for the défendant. The plaintiff made a location of 
the claim, staked the sarue, and entered Into possession thereof ; but, having 
been thereafter ousted by the défendant, he brought ejectment to recover the 
possession, alleging in his complaint the facts of his location. The défendant 
answered, alleging that Taylor had located the claim on July 3, 1913, for the 
défendant, under a power of attorney executed on May 29, 1913. The answer 
further alleged that on July 12, 1913, at a miners' meeting, a local mining 
district was duly formed at Big Eldorado, and a recorder was elected, and 
that the power of attorney was recorded with him on July 12, 1913, and that 
on July 25, 1913, the United States commissioner, who was ex officio recorder 
of the district, arrived, and that the power of attorney was recorded with 
him on that date, on page 18, volume 1, of his records. The reply denied the 
exécution of the power of attorney, or the recording of the same, and alleged 
that ail that was recorded in volume 1, page 18, was a mémorandum showing: 
"No. 1, A. H. Finlaison to A. M. Taylor, absolute power attorney drawn by 
G. C. Cole, American consul, Dawson, 29th May, 1913, Eec. 8:35 a. m., July 
12/13." On thèse issues the case went to trial before a jury, and at tbe 
conclusion of the plaintiff's testimony in chief a judgment of nonsuit was 
entered against him, on the motion of the défendant. The court below ex- 
cluded from the évidence the plaintiff's verifîed notice of location, on the 
ground that it did not conform to the requirements of the statute, and held 
that it was not the purpose of the act of Congress to require the recording of 
a power of attorney prior to the initial step in making a location. 

T. C. West, of San Francisco, Cal., T. J. Donohoe and E. E. Ritchie, 
both of Valdez, Alaska, and O. A. Tucker, of Juneau, Alaska, for 
plaintiff in error. 

Maurice D. Leehey and Lyons & Orton, ail of Seattle, Wash., for 
défendant in error. 

Before GILBERT and ROSS, Circuit Judges, and RUDKIN, Dis-' 
trict Judge. 

GILBERT, Circuit Judge (after stating the facts as above). [1, 2] 
We find no error in the exclusion from the évidence of the plaintiff's 
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certificate of location. The Session Laws of Alaska, approved April 
30, 1913, among other provisions require that, within 90 days from the 
date of discovery, the locator shall record with the recorder of the 
precinct in which the claim is situated a certificate of location, and 
that the certificate, among other things, shall set forth a description 
of the location of the claim with référence to "some natural object, 
permanent monument or well-known mining claim" (Laws 1913, c. 74, 
§ 10), and that the certificate shall not be accepted for record by the 
precinct recorder unless it be verified by the recorder. There is a fur- 
ther provision that, if the discoverer of a placer deposit shall fail to 
comply with any of thèse requirements of the law, his right by rea- 
son of his discovery shall cease (section 11). The plaintiff's certifi- 
cate declared that the name of the claim is "No. 1 Bear Creek placer 
mining claim," that it is situated in the White River mining district, 
territory of Alaska, and that "Bear Creek is tributary to Big Eldora- 
do." There was no vérification to the certificate. Washoe Copper 
Co. v. Junila, 43 Mont. 178, 115 Pac. 917; Van Buren v. McKinley, 
8 Idaho, 93, 66 Pac. 936. Thèse two defects are such as to invalidate 
the location, notwithstanding the rule, which the plaintiff invokes, that 
prospectors' notices are construed with extrême liberality by the courts. 

This court extended that rule as far as is permissible in Vogel v. 
Warsing, 146 Fed. 949, 77 C. C. A. 199. But in that case the claim 
was described as about a mile from Anvil Mountain, in a southeasterly 
direction, and the location notice was headed "Bristow Gulch, Cape 
Nome Mining District." We held that this référence to two perma- 
nent objects was sufficient. But in the case at bar the description re- 
fers to no natural object, or permanent monument, or well-known 
mining claim. The name "claim No. 1, Bear Creek placer mining 
claim" does not necessarily mean that the claim is located on Bear 
creek, and if the claim had been described as located on that creek, 
the notice would still be insufficient to comply with the statute, for a 
creek or a river, without other description, will not answer for the 
natural object required by the statute, so as to give the claim definite 
location, and meet the requirements of section 2324, Revised Stat- 
ures (Comp. St. 1913, § 4620), which provides that the monument or 
natural object must be such "as will identify the claim." 

In McKinley Mining Co. v. Alaska Mining Co., 183 U. S. 563, 22 
Sup. Ct. 84, 46 L. Ed. 331, the claims were described as located on 
McKinley Creek, and at a stated distance from the first falls on the 
creek. The court said: 

"Thèse notices constituted a sufficient location. The creek was identifled, 
and between it and the stump there was a definite relation, which, comblned 
with the measurements, enabled the boundaries of the claim to be readily 
traced." 

, But in the présent case the claim has no definite relation to the 
creek, and the mère mention of Bear creek serves in no way to iden- 
tify the claim. Faxon v. Barnard (C. C.) 4 Fed. 702. 

[3, 4] We think, also, that the judgment of nonsuit is sustainable 
on the ground that the plaintiff failed to show that the power of at- 
torney from the défendant to Taylor was not recorded. We are of 
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the opinion that the location of a mining claim in Alaska under a 
power of attorney is valid, if the power of attorney is duly recorded 
at any time before adverse rights accrue, or location is attempted to be 
made of the same ground by another. The évidence which the plain- 
tif? offered falls short of showing that the power of attorney in ques- 
tion was not duly recorded on August 2, 1913, the date when the plain- 
tif! made his attempted location. The testimony on that subject is 
.that on August lst the plaintif? went to the recorder's office at Big 
Eldorado, and that the deputy recorder, Waller, showed him the books, 
and that neither he nor Waller could find a place where Taylor had 
a power of attorney recorded ; that they looked at but one book, which 
Waller said was the only one that he had. On his cross-examination, 
being shown a book which was marked "Volume 1 of the Records of 
the White River Recording Precinct," the plaintiff stated that it was 
not the book which he had examined. He further testified that the 
book which he and Waller examined was examined by them by turn- 
ing over the pages, that they started in about the month of July, and 
went through, turning it page by page, and that the book was then 
about half full. This évidence was entirely insufficient to show, even 
prima facie, that the power of attorney was not recorded. The book 
so examined was evidently not the book referred to by the défendant 
when he stated in his answer that the power of attorney was recorded 
on July 25, 1913. 
The judgment is affirmed. 
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(Circuit Court of Appeals, Fifth Circuit. Mareh 1, 1916.) 

No. 2769. 

1. Bankruptcy <S=>303 — Setting Aside Transfer — Sueficiency of Evidence 

— Considération. 

In a suit by a trustée in bankruptcy to set aside a conveyance of land 
from the bankrupt to his wife, évidence held insufficient to show that 
the land was purchased wlth the wife's money and equitably belonged to 
her. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 458-462; 
Dec. Dig. @=>303.] 

2. Bankruptcy @=>303 — Fraudulent Thansfer — Presumptions and Bubden 

of Peoof. 

Where the wife of a bankrupt, to whom he conveyed land shortly be- 
fore bankruptcy, claimed that the land was purchased with her money, 
there was a presumption against her, to be overcome by affirmative proof. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 458-462; 
Dec. Dig. <S=>303.] , 

3. Bankruptcy <§=>178 — Fraudulent Tbansfers — Transactions Between 

HUSBAND AND WlFE. 

Where a husband, to the knovvledge of his wife, held himself out for 
years as the owner of land claimed by her to hâve been purchased with 
her money, and refused to admit that she had any interest therein, re- 
turned it for taxation in his own name, and obtained crédit on the 

<£=>For other cases see same topic & KEY-NUMBER lu ail Key-Numbered Digests & Indexes 
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strength of his ownership, the property was the husband's for the purpose 
of. paylng his debts, and he could not convey it to the wife when insolvent. 
[Ed. Note.— For other cases, see Bankruptcy, Cent Dig. §§ 221, 264- 
274, 283, 284 ; Dec. Dig. <@=»178J 

Appeal from the District Court of the United States for the South- 
ern District of Georgia; William T. Newraan, Judge. 

Suit by George W. Owens, trustée of Henry R. Daniel, bankrupt, 
against J. Addie Daniel and another. Decree for défendants, and com- 
plainant appeals. Reversed and remanded, with directions. 

Frederick T. Saussy and T. M. Cunningham, Jr., both of Savan- 
nah, Ga., for appellant. 
Jas. K. Hines, of Atlanta, Ga., for appellees. 

Before PARDEE and WALKER, Circuit Judges, and FOSTER, 
District Judge. 

FOSTER, District Judge. On Mardi 31, 1913, certain creditors 
filed a pétition against Henry R. Daniel to hâve him adjudicated a 
bankrupt, alleging that on December 19, 1912, while insolvent he had 
conveyed certain real estate to his wife, J. Addie Daniel, with intent 
to hinder and defraud his creditors. The case was tried to a jury 
and resulted in a verdict against the défendant. An adjudication fol- 
lowed. In due course G. W. Owens was elected trustée, and there- 
after filed his bill to set aside the said conveyance. The bill allèges 
that the sale was fictitious, and the considération of $6,900 named in 
the deed was never paid by the grantee. Mrs. Daniel answered, and 
admitted the above allégations, but set up that the property in ques- 
tion had been paid for originally with her money, and the transfer as- 
sailed had been made to give her the légal title. 

The bill was also brought against Mrs. Hattie D. Fountain, a daugh- 
ter of Mr. and Mrs. Daniel, to set aside a security deed made Novem- 
ber 3, 1906, securing a loan of $2,500 from her to her father. The 
bill allèges the debt has been paid in f ull, or that at most a very small 
balance remains due. Mrs. Fountain filed a separate answer, claiming 
a balance of $2,360.30 to be due on the original loan, and alleging an 
additional loan of $150 was by agreement also secured by the said 
deed. Subsequently Mrs. Fountain attempted to foreclose her security 
deed in the state court, and the trustée by supplemental bill obtained 
an injunction staying those proceedings until the termination of this 
suit. There was no trial on the merits as to the issue between the 
complainant and Mrs. Fountain. The case as to the title of Mrs. 
Daniel to the property was tried in open court, and resulted in a de- 
cree in favor of Mrs. Daniel, declaring her to be the owner of the 
property and dismissing the bill as to both défendants. From this 
judgment the trustée appeals. 

We hâve carefully considered the évidence in the record, and, not- 
withstanding the great weight to which the opinion of the trial court 
is entitled when the judge has seen and heard the witnesses, we are 
constrained to draw différent conclusions from the facts before us. 
The property in question will be sufficiently described for the purposes 
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of this opinion as lots 48, 89, 96, 97, and 98 in the town of Swains- 
boro, Ga. 

[1] It is contended by Mrs. Daniel that in 1875 her father, A. S. 
Kirkland, gave her 500 acres of land in EmanUel county, Ga., and she 
exchanged it for lot 48. It is shown, however, by deeds and receipts 
in the record, that in 1878 Mrs. Daniel sold the timber on the 500 
acres to George Garbutt for $375, and later, in 1882, transferred to 
him the fee simple as security for $363, with the agreement that it 
would be conveyed back to her on the payment of the debt within three 
years. The debt was evidently not paid, as in 1886, four years later, 
Garbutt sold the 500 acres to E. H. Edenfield. The same day Eden- 
field conveyed to him lot 48 hère in question. About a year later lot 
48 was retransferred from Garbutt back to Edenfield. Thereafter 
lot 48 was conveyed from the heirs of Edenfield to Victoria McLemore, 
from her to B. F. Coleman, and from him in turn, in 1891, to H. R. 
Daniel for the considération of $1,500. It is impossible to reconcile 
thèse recorded facts with the contention of Mrs. Daniel as to lot 48. 
Both she and her husband testified, and neither denied, she received 
the purchase price for the 500 acres shown by the deeds and her re- 
ceipts. Most of the parties and witnesses to the various deeds are 
dead, but those still living were not called. Under thèse conditions the 
récitals of the deeds are conclusive. 

It is shown by the deed that H. R. Daniel acquired lots 89, 96, and 
97 from J. J. Moring in 1890 for $178.50. With regard to this Daniel 
testifies he bid them ici at auction and received a bond for title, that he 
could not pay for them, and that his wife agreed to buy them with 
her own money. His only explanation of why the deed was made in 
his name is that it was because of the bond for title having issued to 
him. 

H. R. Daniel acquired lot 98 from Victoria McLemore in 1891 for 
$200. He testifies he personally handed over the purchase money, 
but says it was his wife's money. It is contended that Mrs. Daniel ob- 
tained the money to purchase lots 89, 96, 97, and 98 from the rent of a 
hôtel in Swainsboro; but this property was the lot 48 above referred 
to, and the testimony is vague and indefinite at best. We find nothing 
in the record sufficient to show from what source Mrs. Daniel might 
hâve obtained her separate funds to make the purchases. It is shown 
that Daniel held the légal title to the said five lots from April, 1891, 
co the date of the conveyance complained of, and in August, 1891, 
mortgaged them to secure his own debt. When this mortgage was 
foreclosed in 1894, his wife claimed the property, and filed a suit to 
hâve herself declared the owner, but did not press it when Daniel paid 
off the mortgage debt. • In 1906 he made a security deed to secure a 
loan from his daughter. He owned no other property, and in 191? 
stated he was worth $12,000 to a bank and was accepted as indorseï 
on the notes of Cook and Fountain, his sons-in-law, for $8,260. Thr 
notes fell due in the fall of 1912, were not paid, and on December 12 
1912, a receiver in bankruptcy was appointed to Cook and Fountain. 
Just one week later, on December 19, 1912, the deed herein complained 
of was executed. 
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There is the hearsay testimony of a number of witnesses in the rec- 
ord that Mrs. Daniel had claimed to be the owner of the property, and 
it was generally considered hers ; but as against this is the significant 
allégation of her daughter's answer : 

"On November 3, 1906, this défendant dealt with sald Henry E. Daniel as 
the owner of the lands mentioned in said two paragraphs, and at that time 
believed him to be the true and lawful owner thereof." 

The daughter did not testify. 

[2] In Seitz v. Mitchell, 94 U. S. at page 582, 24 L. Ed. 179, the 
Suprême Court said: 

"Purchases of either real or Personal property, made by the wife of an 
insolvent debtor during coverture, are justly règarded with suspicion, unless it 
clearly appears that the considération was paid out of her separate estate. 
Such is the community of interest between husband and wife, such purchases 
are so often made a cover for a debtor's property, are so frequently resorted 
to for the purpose of withdrawing his property from the reach of his creditors 
and preserving it for his own use, and they hold forth such temptations for 
fraud, that they require close scrutiny. In a contest between the creditors of 
the husband and the wife there is, and there should be, a presumption 
against her, which she must overcome by affirmative proof." 

The above remarks are particularly applicable to the state of facts 
disclosed by this record. Except for the bald statements of the hus- 
band and wife that the purchases were made with the wife's money, 
there is nothing to show she did pay or could hâve paid for the prop- 
erty with her separate estate. The husband was ponfessedly insolvent 
at that time, and the deed is admitted to be without considération. 
Upon ail the facts the wife lias failed to sustain the burden of show- 
ing that the équitable title was in her at any time. 

[3] There is also another view of the case not unworthy of consid- 
ération. It is conclusively shown that for years Daniel held himself 
out to be the owner of the property to the knowledge of his wife, and 
refused to admit she had any interest in it. He returned it for tax- 
ation in his own name, and obtained crédit on the strength of his own- 
ership. In Humes v. Scruggs, 94 U. S. 22, 24 L. Ed. 51, a case prac- 
tically on ail fours with this one, the Suprême Court had this to say : 

"If the money which a married woman might hâve had secured to her 
own use is allowed to go into the business of her husband, and be mixed with 
his property, and is applied to the purchase of real estate for his advantage, 
or for the purpose of giving him crédit in his business, and is thus used for 
a séries of years, there being no spécifie agreement when the same is purchas- 
ed that such real estate shall be the property of the wife, the same becomes 
the property of the husband for the purpose of paying his debts. He cannot 
retain it until bankruptcy occurs, and then convey it to his wife. Such con- 
veyance is in fraud of the just claims of the creditors of the husband." 

Appellee relies principally on the case of Garner v. Bank, 151 U. 
S. 420, 14 Sup. Ct. 390, 38 L. Ed. 218, cited with approval by the 
District Court as overruling the Seitz and Humes Cases, supra; but 
in that case the burden of showing that the property had been pur- 
chased with the separate money of the wife was fully sustained, and 
the court concluded the wife had done nothing to estop her. It is true 
the Suprême Court in that case gave full force and effect to the testi- 
mony of the husband and wife. Ail things considered, we are in- 
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clined to gîve equal force to the testimony of the spouses in this case ; 
but their évidence is bare of the essential facts necessary to support 
their contentions. 

The decree is reversed, and the cause remanded, with directions to 
enter a decree in favor of complainant as against Mrs. J. Addie Daniel 
in accordance with this opinion, and for such other proceedings as 
may be necessary. 
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(Circuit Court of Appeals, Fifth Circuit February 28, 1916.) 

No. 2800. 

L Sales <§=>64 — Options — Price — Crédit Balance Pbice — "Contract Price." 
A contract whereby défendant agreed to buy plaintiff's production of 
oil for two years gave défendant an option to renew the contract for an 
additional two years, the oil in such case to be paid for at a price equal 
to the highest contract price then in good faith being paid by any pipe 
Une company doing business in a specified oil fleld. There was évidence 
that the price at which pipe line companies gave crédit or paid for oil 
for which they had not contracted was commonly spoken of as the 
market or "crédit balance price," and frequently differed from the price 
paid producers contracting for future delivery; but it did not appear 
that the words "contract price" had a technical meaning, other than 
their ordinary and popular meaning. When the option was exercised 
pipe line companies were paying $1 a barrel for oil previously contracted 
for, but were only offering 60 cents a barrel for oil then sold for future 
delivery. Held, that the price to be paid was $1 a barrel, as the words 
"contract price" mean a price fixed by contract, whether the contact is 
one previously made, governing past, contemporaneous, or future trans- 
actions, or one presently agreed upon with référence to future trans- 
actions, and a price being paid under a contract previously made was 
within the express language of the contract, while a price which parties 
were offering or willing to pay under contracts proposed to be made, but 
not made, was not a price then being paid. 

[Ed. Note. — For other cases, see Sales, Cent. Dig. § 156; Dec. Dlg. 
<S=64. 

For other définitions, see Words and Phrases, Second Séries, Contract 
Price.] 

2. Contracts <S=152 — Construction — Meaning of Language Used. 

To ascertain the meaning of a written agreement in which no technical 
word or expression is used, nothing is to be looked to except the language 
employed, taken in its ordinary sensé, the subject-matter, and the sur- 
rounding circumstances, and the agreement cannot be given a meaning 
not expressed by the language used. 

[Ed. Note.— For other- cases, see Contracts, Cent. Dlg. §§ 732, 733, 738; 
Dec. Dig. <@=>152.] 

3. Sales <S=>64 — Construction — Pbice to be Paid. 

By a contract défendant agreed to buy at a specified price plaintiff's 
production of oil up to, but not exceeding, 2,500 barrels per day for a 
period of two years, the contract further providing that, if the produc- 
tion exceeded the maximum quantity specified during the period of the 
contract, défendant was given the option of purchasing such additional 
production "at the market price at the time." Held, that oil produced at 
any time during the period of the contract In excess of 2,500 barrels a 
day was within the option to purchase at the market price, though plain- 

(grr'Ti'nr other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
•Rehearing denied Aprll 18, 1906. 
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tiff's total production for the entire term of the cotitract did not exceed 
2,500 barrels multiplied by the total number of days. 

[Ed. Note.— For other cases, see Sales, Cent. Dig. § 156; Dec. Dlg. 
<®=»64J 

Appeal from the District Court of the United States for the East- 
ern District of Texas; Gordon Russell, Judge. 

Action by the Vinton Petroleum Company against the Sun Com- 
pany. Judgment for défendant, and plaintiff appeals. Reversed and 
remanded. 

W. D. Gordon, of Beaumont, Tex., and Geo. E. Holland, of Orange. 
Tex. (Townes, Foster & Hardwicke, of Beaumont, Tex., on the brief), 
for appellant. 

E. E. Townes and T. L,. Foster, both of Beaumont, Tex., for ap- 
pellee. 

Before PARDEE and WALKER, Circuit Judges, and NEWMAN, 
District Judge. 

WALKER, Circuit Judge. By a written contract made on or about 
December 21, 1912, by and between the appellant, the Vinton Petrole- 
um Company, the plaintiff below, and the appellee, the Sun Company, 
the défendant below, the former sold and the latter bought at the 
price of 90 cents per barrel the former's production of oil of a speci- 
fied quality from wells located on its leases in the Vinton oil field, 
not exceeding 2,500 barrels per day for the period of the sale; that 
period being two years commencing the 25th day of December, 1912. 
The contract contained the following provision: 

"In considération of the obligations assumed by the flrst party hereinabove 
(the appellee), said first party is to hâve the option to renew for an addition- 
al two years following December 24, 1914, this contract, at the expiration 
of said two years, the oil for said following two years to be paid for in case 
said option to buy the same is exercised by the Sun Company at a price to 
be equal to the highest contract price then and in good faith being paid by 
either of the pipe Une companies now doing business in the Vinton oil field 
for similar oil in said field ; notice of the exercise of said option by the said 
first party to be given to the second party by the first said party in writing 
within ten (10) days following December 25, 1914." 

On January 2, 1915, the appellee exercised the option it had under 
the clause just quoted by giving the written notice prescribed therein. 

[1] A principal controversy in the case, in which is sought the spé- 
cifie enforcement of the contract made by the appel lee's exercise of its 
option, turns upon the meaning of the words, "the highest contract 
price then and in good faith being paid by either of the pipe line com- 
panies," etc. The contention of the appellee, which was sustained 
by the District Court, is that the language quoted gave to its exercise 
of the option the effect of obligating it to pay 60 cents per barrel for 
the specified oil to be produced during the additional two years ; that 
being the highest price which the évidence showed that either of the 
pipe line companies doing business in the Vinton oil field was, at the 
date of the exercise of the option, offering or willing in good faith 
to pay for similar oil contracted for future delivery. The contention 
m behalf of the appellant is that the appellant's exercise of the op- 
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tion obligated it to pay $1 per barrel for the oil ; the évidence show- 
ing that that was the highest contract price which, at the date of 
the exercise of the option, one or more of the pipe line companies op- 
erating in the Vinton oil field was paying for similar oil, that price 
then so being paid under a contract or contracts made prior to that 
time. 

The court heard much évidence as to the circumstances leading up 
to and attending the making of the contract and as to the methods of 
selling and buying oil which prevail in the locality which was the 
scène of the transaction. It was made plain that the price at which 
the pipe line companies in that territory accept and give crédit or" pay 
for oil for which they hâve not contracted is commonly spoken of 
as the market or "crédit balance" price, and that frequently there is 
quite a différence between this price and that paid or to be paid to a 
producer who contracts for the future delivery of oil. There is a 
recognized distinction betwëen a "crédit balance" price and a contract 
price ; but nothing in the évidence f urnishes any support for the con- 
clusion that the words "contract price," when used in dealings in the 
oil business, hâve a technical meaning or are to be taken in any other 
than their ordinary and popular sensé. The words mean a price foced 
by contract, whether the contract is one previously made, governing 
past, contemporaneous, or future transactions, or is one presently 
agreed upon with référence to future transactions. They are used as 
aptly to describe what at a given time is paid or becomes payable 
pursuant to a contract previously made as to describe what is then con- 
tracted to be paid for future deliveries. If at the time of the expira- 
tion of the first two years period named in the contract $1 per barrel 
was in good faith, under a contract previously made, being paid for 
similar oil by either of the pipe line companies which was doing busi- 
ness in the Vinton oil field when the contract was made, and that was 
the highest price fixed by contract which then was so being paid by 
such a company, then a conclusion that the appellee's exercise of the 
option obligated it to pay less than $1 a barrel for the oil contracted 
for during the additional two years must be supported otherwise 
than by giving to the option provision the meaning which its words 
express. A price which one at a given time offers or is willing to pay 
under a contract proposed to be made, but not made, is not a "price 
then and in good faith being paid." The substitution of other lan- 
guage for that actually used is required to describe a price then merely 
offered or proposed to be paid. The language of the agreement is 
not contradictory, obscure, or ambiguous. Giving to the words used 
their plain and ordinary signification, the meaning is not doubtful. 
The provision as to the price to govern in the event of the exercise of 
the option is not fairly susceptible of both the two constructions for 
which the opposing parties respectively contend. The rule which would 
be applicable if that was the case does not apply. A. Leschen & Sons 
Rope Co. v. Mayflower G. M. & R. Co., 173 Fed. 855, 97 C. C. A. 
465, 35 L. R. A. (N. S.-) 1. 

[2] To adopt the construction contended for on behalf of the ap- 
pellee would require giving to the agreement a meaning not expressed 
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by the language used. This is not permissible. To ascertain the mean- 
ing of a written agreementïn which no technical word or expression 
is used, nothing is to be looked to except the language employed, taken 
in its ordinary sensé, the subject-matter, and the surrounding circum- 
stances. Moran v. Prather, 23 Wall. 492, 23 L. Ed. 121. It is argued 
that the correctness of the interprétation of the provision which is in- 
sisted on in behalf of the appellant is impeached, because the resuit 
of adopting that interprétation is to make the agreement such an un- 
usual, unreasonable, or improbable one as to suggest that the parties 
could not hâve intended the language they used to hâve that effect. 
We find nothing in the subject-matter or in the circumstances attend- 
ing the making of the contract to warrant the conclusion that the 
agreement, if the language expressing it is taken in its plain and ordi- 
nary signification, was an inéquitable one so far as the appellee was 
concerned, and such a one as reasonable .men might be expected to 
refrain from making. The contention of the counsel for the appellee 
is indicated by the f ollowing statements made in their brief : 

"To adopb such an interprétation is to force the Sun Company to pay for 
the oil 40 cents per barrel more than the highest contract priée was at the 
time the renewal took effect. * * * To so construe the contract that the 
Sun Company can renevv the same by paying the highest contract priée 
being currently offered at the time makes the contract reasonable and one 
that prudent men would naturally enter into. To construe it as counsel for 
appellant wants it construed, and thereby establish for a priée standard 
something that had no relation whatever to the conditions existing at the 
time of the renewal, would make a contract that cautious and prudent men 
would naturally not be expected to make." 

This argument leaves out of view the fact that the provision in 
question gave the appellee an option which it was at liberty to exercise 
or to refrain from exercising. It was left free to cease to buy ap- 
pellant's oil at the end of the original two years, if the highest price 
then in good faith being paid by either of the pipe line companies in 
that territory was more than it then was willing to obligate itself to 
pay for the appellant's production of oil during the succeeding two 
years. It cannot be said that it was lacking in prudence in acquir- 
ing such a mère privilège, involving no conséquences which it might 
not readily avoid by electing not to renew the contract. Certainly it 
is not more unlikely that the appellee intended to acquire the option 
which the language of the provision gave it than that the appellant, 
when the contract was made in December, 1912, consented to bind 
itself to sell, to a party not bound to buy, its production of oil dur- 
ing an additional term of years, at the highest price that either of 
the two or three pipe line companies operating in the Vinton oil field 
might, at a date then two years in the future, be offering or willing 
to pay for similar oil under contract, whether that price did or did 
not hâve any takers, and though it was so low that no producer was 
willing to accept it for oil contracted for future delivery. The con- 
clusion is that the plain language used in the. provision in question 
has the meaning for which the appellant contends, and did not hâve 
the effect which was given to it by the decree appealed from. 

[3] Another controversy in the case is as to the meaning of the 
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following provisions of the contract which was renewed by the ap- 
pellee's exercise of its option : 

"And the amount of oil bought and sold hereunder shall conslst of ail of 
second party's production during the period herein named from said wells up 
to, but not exceeding, 2,500 barrels per day for the period of this sale. 
* * * In considération of the first party's obligations herein undertaken, 
should second party's oil from said production exceed the maximum quantity 
above specified, during the period of this contract, first party is hereby given 
the option of purchasing such additional production at the market price at 
the time." 

It is contended in behalf of the appellant that the contract price 
applied to ail oil produced during the two years period of either 
the original or the renewal contract, if the production for the entire 
period did not average more than 2,500 barrels per day; in other 
words, that there was no excess production to which the last-stated 
option provision and the market price were applicable, if the total 
production for the entire term of the contract did not exceed 2,500 
barrels multiplied by the number of days in two years. We are 
not of opinion that this contention is sustainable. The resuit of 
adopting it would be to make the amount of oil bought and sold" 
what it would hâve been if the contract had stated it to be the pro- 
duction during the period named "up to, but not exceeding, an average 
of 2,500 barrels per day for the period of this sale." Whatever doubt 
there might hâve been as to what was intended by the words "but 
not to exceed 2,500 barrels per day for the period of this sale," if 
the contract had contained no other provision indicative of the inten- 
tion of the parties as to the amount of oil deliverable at the contract 
price, we think was dispelled by the other provision, which gave to 
the appellee the option to purchase "at the market price at the time" 
appellant's production in excess of "the maximum quantity above 
specified," whenever "during the period of this contract" the produc- 
tion exceeded the maximum quantity stated. The language used in- 
dicates that the understanding was that a production, at any time 
during the period of the contract, of more than 2,500 barrels a day, 
would be an "additional production" not embraced in the sale made. 
It well' may be inf erred that différent language would hâve been used 
if the understanding had been that more than 2,500 barrels a day 
was in any event to be deliverable at the contract price, . though the 
previous average daily production might hâve been less than the 
maximum stated, or that the option provision was not to come into 
play until the purchaser had received the total amount of oil which 
in any event could be a subject of the sale at the contract price. The 
two provisions, considered together, manifest a purpose to make the 
contract price inapplicable to so much of the appellant's production 
as at any time during the period of the contract may be in excess of 
2,500 barrels a day, and to make the option to buy "at the market 
price at the time" applicable whenever there may be a daily produc- 
tion in excess of that quantity. 

As to the last-considered feature of the contract, the decree ap- 
pealed from is in harmony with the conclusion just stated. Because 
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of the effect it gave to the provision of the contract first above men- 
tioned, that decree is reversed, and the cause is remanded for further 
proceedings not inconsistent with the conclusions above stated. 



GATTLBT MOUNTAIN COAL CO. v. HATS, Collector of Internai Revenue. 

(Circuit Court of Appeals, Fourth Circuit December 2, 1915.) 

No. 1376. 

1. INTEBNAL REVENUE <§=»9 CORPORATE EXCISE TAX "INCOME" TAXABLE. 

Tho Corporation Excise Tax Law of 1909 (Act Aug. 5, 1909, c. 6, 36- 
Stat. 112 [Comp. St. 1913, §§ 6300-6307]) provides that every corporation 
shall be subject to pay annually a spécial excise tax équivalent to 1 per 
cent, upon its entire net income from ail sources during the year, over and 
above $5,000, and that such net income shall be ascertained by deduct- 
ing from the gross income ail losses sustained within the year. A corpo- 
ration in 1902 purchased stock in another corporation which it sold in 
1911 at an advance of $210,000. Eeld, that the portion of this profit in 
proportion to the time elapsing between the taking effect of the statute 
and the sale of the stock was not "income" taxable for the year in which 
the sale was made. 

[Ed. Note. — For other cases, see Internai Revenue, Cent. Dig. §§ 13- 
28; Dec. Dig. <S=9. 

For other définitions, see Words and Phrases, First and Second Séries, 
Income.] 

2. Ihteenal Revenue ®=9 — Cobporate Excise Tax — Income Taxable. 

It is the manifest purpose of the Corporation Excise Tax Law of 1909 
to tax the net income of corporations for the year in which the assess- 
ment is made. 

[Ed. Note. — For other cases, see Internai Revenue, Cent. Dig. §§ 13- 
28 ; Dec. Dig. <§=>9.] 

In Error to the District Court of the United States for the Southern 
District of West Virginia, at Charleston ; Benjamin F. Keller, Judge. 

Action by the'Gauley Mountain Coal Company against S. A. Hays, 
Collector of Internai Revenue for the District of West Virginia. Judg- 
ment for défendant, and plaintiff brings error. Reversed and re- 
manded, with instructions. 

Henry B. Closson, of New York City (Robert T. Hubard, Jr., of 
Fayetteville, W. Va., on the brief), for plaintif! in error. 

W. E. Ross, Asst. U. S. Atty., of Bluefield, W. Va. (William G. 
Bamhart, U. S. Atty., of Charlestown, W. Va., on the brief), for de- 
fendant in error. 

Before PRITCHARD, KNAPP, and WOODS, Circuit Judges. 

PRITCHARD, Circuit Judge. This is an action instituted in the 
District Court of the United States for the Southern District of West 
Virginia by the Gauley Mountain Coal Company against S. A. Hays, 
Collector of Internai Revenue, for the recovery of taxes to the amount 
of $525.06, alleged to hâve been unlawfully collected by défendant 
from plaintiff under the Corporation Excise Tax Law of August, 

©=jFor other cases see same topic & KEY-NUMBBR In ail Key-Numbered Dlgests & Indexes 
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1909. The case was submitted upon an agreed statement of facts, and 
the lower court after considering the same directed that a verdict be 
entered in favor of the défendant and against the plaintif! for the sum 
of $525.06. 

[1] The Gauley Mountain Coal Company is a corporation organ- 
ized under the laws of the state of West Virginia for the purpose of 
"mining, marketing, purchasing and using coal, iron ore and other 
minerais." The business of trading in stocks was not included among 
its corporate powers, nor does it appear that, save for the one transac- 
tion in question, it ever bought or sold any. 

On December 9, 1902, the Gauley Mountain Coal Company pur- 
chased 8,000 shares of the stock of the Loup Creek Colliery Company, 
another West Virginia mining corporation, for $800,000. It held this 
stock (at first in the names of trustées, but later in its own name) for 
nearly nine years. On October 16, 1911, it sold the stock for $1,010,- 
000. This was a sum less by $214,933.33 than its cost and interest on 
its purchase price at 6 per centum from the date of the purchase, but 
greater by $210,000 than its cost, ignoring interest. 

Upon thèse facts being ascertained by the Commissioner of Inter- 
nai Revenue, he held that of this $210,000, a proportion of it repre- 
sented by the ratio of 1,019 days which elapsed between January 1, 
1909, when the Corporation Excise Tax Law became effective, and 
October 16, 1911, when the sale was made, to the 3,233 days which 
elapsed between December 9, 1902, when the purchase was made, and 
October 16, 1911, when the sale was made, to wit, $66,189.30, con- 
stituted "income" of the corporation for the year 1911 within the mean- 
ing of that word as employed in the statute. 

He thereupon amended the return of annual net income which had 
been filed for the company for the year 1911 by including in its gross 
income for that year this item of $66,189.30, and on this amount, re- 
duced to $52,506 by certain lawful réductions not at issue hère, levied 
an additional assessment of one per cent., to wit, $525.06, against the 
company for the year 1911, which, on July 16, 1913, he collected from 
the company by duress. To recover this amount, with interest, after 
the necessary preliminary appeal to the Commissioner of Internai 
Revenue, this suit was brought. 

This suit involves a construction, not of the présent income tax 
law of 1913, but of the corporation excise law of 1909; which, except 
for the collection of the excise taxes on corporations accruing for the 
year 1912, was repealed by the act of 1913. 

As we hâve stated, the property in question was purchased on the 
9th day of December, 1902, and not disposed of until the 16th day of 
October, 1911, at which time the plaintiff was able to dispose of it at 
a profit of $210,000. Therefore the principal question is as to whether 
the increase in value of the property which accrued during such period 
was subject to taxation as the entire net income of the plaintiff. 

The act of 1909 is in the f ollowing language : 

"Every corporation * * * shall be subject to pay annually a spécial ex- 
cise tax with respect to the carrying on or doing business by such corporation 
* * * équivalent to one per centum upon the entire net income over and 
above five thousand dollars received by it from ail sources during such year. 
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* * * Such net Income shall be ascertained by deducting from the gross 
amount of the income of such corporation * * * received within the 
year from ail sources * * * ail losses actually sustained within the year." 

[2] It is manifestly the purpose of this act to tax the net income for 
the year in which the assessment is made. The Suprême Court in the 
case of Gray v. Darlington, 82 U. S. (15 Wall.) 63, 21 L. Ed. 45, passed 
on the précise question involved in this controversy. That case was 
decided under the amendatory Internai Revenue Act of Mardi 2, 1867, 
c. 169, 14 Stat. 477. The plaintiff being the owner of certain United 
States treasury notes exchanged them in 1865 for United States 5-20 
bonds. In 1869 thèse bonds were sold at an advance of $20,000 over 
the treasury notes which had been given in exchange, and were as- 
sessed upon this amount as gains, profits, and income for that year. 
The court said in disposing of that case, among other things : 

"The question presented is whether the advance in the value of the bonds, 
during this period of four years, over their cost, realized by their sale, was 
subject to taxation as gains, profits, or income of the plaintiff for the year 
in which the bonds were sold. The answer which should be given to this 
question does not, in our judgment, admit of any doubt. The advance in the 
value of property during a séries of years can, in no Just sensé, be considered 
the gains, profits, or income of any one particular year of the séries, although 
the entire amount of the advance be at one time turned into money by a 
sale of the property. * * * 

"The rule adopted by the officers of the revenue in the présent case would 
justify them in treating as gains of one year the increase in the value of prop- 
erty extending through any number of years, through even the entire cen- 
tury. The actual advance in value of property over its cost may, in fact, 
reach its height years bef ore its sale ; the vaine of the property may, in truth, 
be less at the time of the sale than at any previous period in ten years, yet, 
if the amount received exceed the actual cost of the property, the excess is to 
be treated, according to their views, as gains of the owner for the year in 
which the sale takes place. We are satisfied that no such resuit was intend- 
ed by the statute." 

The défendant relies upon the cases of Flint v. Stone Tracy Co., 220 
U. S- 107, 31 Sup. Ct. 342, 55 L. Ed. 389, Ann. Cas. 1912B, 1312, and 
McCoach v. Minehill & S. H. R. Co., 228 U. S. 300, 33 Sup. Ct. 419, 57 
h. Ed. 842. We hâve carefully considered thèse cases, but find nothing 
therein which modifies the décision of the Suprême Court in the case 
of Gray v. Darlington, supra, in so far as this phase of the question is 
concerned. The Suprême Court in the cases cited by défendant, ambng 
other things, held that any gains or profits accruing from investments 
in real estate or other property incidental to the business in which a 
corporation may be engaged are subject to taxation, and to this extent 
the case of Gray v. Darlington, supra, is modified. Therefore, accord- 
ing to the rule therein announced, if the plaintiff in this instance had 
purchased and sold real estate within the year for which the assess- 
ment was made, any profits realized therefrom would be subject to 
taxation. 

For the reasons stated, the judgment of the lower court is reversed, 
and the case remanded, with instructions to proceed in accordance with 
the views herein expressed. 

Reversed. 
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BLOCK v. ST. LOUIS, I. M. & S. RT. CO. 

(Circuit Court of Appeals, Flfth Circuit. February 21, 1916.) 

No. 2833. 

1. Pleading ®=»228 — Demubreb ob Exceptions — Overruling — Judgment. 

Under Rev. Code Prac. La. art. 329, providing that, when the défendant 
in his answer allèges on his part new facts, they shall be considered de- 
nied, and neither replication nor rejoinder shall be admitted, where an 
answer was filed, and a cause fixed for trial on the merits, and on the 
day set for the trial défendant filed a further answer or plea of estoppel, 
the court, in overruling exceptions to such plea, erred in dismissing the 
case, as, a jury not having been waived by the parties, the questions of 
fact involved were for a jury. 

[Ed. Note. — For other cases, see Pleading, Cent. Dig. §§ 584-590; Dec. 
Dig. <S=»228.] 

2. Estoppel <S=3(2) — By Pleading — "Accidental." 

Where plaintiff was injured when the steamboat upon which he was 
riding collided with a bridge owned and maintained by défendant, alléga- 
tions in an action on an accident insurance policy that he incurred a bodi- 
ly injury by accidental means caused directly, solely, and independently of 
ail other causes and means, and allégations in an action against défendant 
that the accident was due to defendant's négligence, were not inconsist- 
ent, as the injury was "accidental," as between plaintiff and the insur- 
ance company, and within the meaning of the insurance policy, but many 
accidents are traceable more or less remotely to the négligence of third 
parties (citing Words and Phrases, Accidental). 

[Ed. Note. — For other cases,, see Estoppel, Cent. Dig. § 3; Dec. Dig. 
<8=53(2).] 

In Error to the District Court of the United States for the West- 
ern District of Louisiana ; Aleck Boarman, Judge. 

Action by Maurice Block against the St. Louis, Iron Mountain & 
Southern Railway Company. The action was dismissed, and plain- 
tiff brings error. Reversed and remanded. 

This case cornes up on a writ of error from a judgment sustaining a plea 
of estoppel to an action for damage for personal injuries. On May 2, 1913, 
plaintiff was a passenger on the steamboat Concordia, which came into colli- 
sion with a bridge owned and maintained by défendant across the Tensas 
river, in the "Western district of Louisiana, as a resuit of whicli plaintiff 
sustained severe injuries, including the loss of one arm at the shoulder. The 
original suit was filed in the state court, and was removed by défendant to 
the United States District Court, where défendant filed certain exceptions, 
and where plaintiff filed a motion to remand to the state court. The motion 
to remand was withdrawn on the undertaking of defendant's counsel to waive 
the exceptions and file an answer to the merits. This answer was filed, and 
the case was fixed for trial on the merits, when, on the day set for trial, to 
wit, May 3, 1915, défendant filed a further answer herein, called a plea, in 
which it was set up that plaintiff had filed a suit in the city of Memphis on 
August 4, 1913, against the Great Eastern Casualty Company on a policy of 
insurance, claiming indemnity because of the injuries sustained at the time 
of the wreck of the Concordia, in which plaintiff alleged "he incurred a 
bodily injury by accidental means and caused directly, solely, and independ- 
ently of ail other causes or means, which necessitated the amputation by sus- 
gical opération of plaintiff's left arm at the shoulder." By this plea défend- 
ant urged that plaintiff was estopped from setting up in a suit against defend- 

QsaFor other cases see same topio & KEY-NUMDBR in ail Key-Numbered Digests & Indexes 
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ant that the accident was due to defendant's gross négligence and want of 
care. 

To this so-called plea plaintiff flled the followlng exceptions: "Now comes 
the above-nanied plaintiff, through his undersigned counsel, and excepta to 
and opposes the flling of the plea of estoppel herein flled by défendant this 
day, on the ground that the same cornes too late, that the issues herein hâve 
. been made up, that the bill in chancery referred to in said plea appears on 
its face to hâve been flled prior to the institution of this suit, and in the al- 
ternative, on the ground that said plea is insufflcient and without nierit on its 
face, and prays its dismissal."' 

On hearing the exception, the court below entered the following judgment: 
"This cause came on to be heard at this time on the plea of estoppel flled 
herein by the défendant St. Louis, Iron Mountain & Southern Eailway 
Company on the 3d day of May, A. D. 1915, the same being taken up, évi- 
dence adduced, tried, argued by counsel for the plaintiff and the défendant, 
and submitted ; and it appearing to the court that the lavv and the évidence 
is in favor thereof and in favor of the St. Louis, Iron Mountain & Southern 
Eailway Company, and against the plaintiff in this cause, Maurice Block, and 
upon considération thereof, it is thereupon by the court ordered, adjudged, 
and decreed that the said plea of estoppel of the défendant St. Louis, Iron 
Mountain & Southern Eailway Company be and the same is hereby sustained, 
and the demands of the plaintiff, Maurice Block, be and the same are hereby 
rejected, and the suit dismissed at his own cost. Thus done, read, and signed 
in open court at Alexandria, within the Western district of Louisiana, on this 
the 5th day of May, A. D. 1915." 

John P. Miller, of New Orléans, La., for plaintiff in error. 
Henry Bernstein, of Monroe, La., for défendant in error. 

Before PARBEE and WALKER, Circuit Judges, and GRUBB, 
District Judge. 

PARDEE, Circuit Judge. [1] The record showing that the case 
was at issue upon the answers (Rev. Code of Prac. La. art. 329), the 
questions involved were questions of fact, and the issues were for a 
jury, and, a jury not having been waived by the parties, it was error 
to dismiss the case. 

[2] As the error requires a reversai, and on a new trial the ques- 
tion of estoppel claimed in the plea may be again urged, we consider 
it proper to say that we see no inconsistency between the allégations 
of plaintiff in this suit as to the négligence of the défendant in the 
construction of the railway bridge, which it is claimed caused the in- 
jury to the Concordia resulting in the accidentai injury to the plain- 
tiff, and his alleged allégations in his déclaration in his suit against 
the insurance company. As between the plaintiff, without fault, and 
the insurance company, and within the meaning of the insurance pol- 
icy, the injury was accidentai, and lie might well aver that "on the 
steamer Concordia he incurred a bodily injury by accidentai means, 
and caused directly, solely, and independently of ail other causes or 
means," etc. See adjudged cases in point cited volume 1, Words and 
Phrases, pp. 62, 63. Many accidents are traceable more or less re- 
motely to the négligence of third parties, and the plaintiff's right of 
recovery dépends upon his ability to prove that the proximate cause, 
the causa causans, of his injury was the négligence of the défendant. 

The judgment is reversed, and the cause is remanded for further 
proceedings according to law. 
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STARK et al. v. SIMS et al. 

(Circuit Court of Appeals, Fifth Circuit February 28, 1916.) 

No. 2770. 

Judgment <S=»497(2) — Presumptions in Support of Validity of Judgment. 
Where a Texas judgment, rendered in 1857, under which land was sold 
at exécution sale, recited that there had been regular service of process 
upon the défendant, it would be presumed that there was sueh service as 
would uphold the judgment, though the file of papers in the case showed 
an ineffective attempt to get jurisdiction by publication, especially where 
it appeared that the judgment debtor lived in Louisiana, near the Texas 
border, was accustomed to visit the state of Texas, that he never asserted 
any claim to the land after the sheriff's sale, and that neither he nor 
any one claiming by inheritance from him had had possession after the 
sale. 

[Ed. Note. — For other cases, see Judgment, Cent. Dig. § 937 ; Dec. Dig. 
<g=497(2).] 

In Error to the District. Court of the United States for the Eastern 
District of Texas ; Gordon Russell, Judge. 

Action by Mrs. M. E. Sims and others against W. H. Stark and 
others. Judgment for plaintiffs, and défendants bring error. Re- 
versed. ■ 

Geo. E. Holland, of Orange, Tex., for plaintiffs in error. 

G. P. Dougherty, of Houston, Tex., and T. L. Foster, of Beaumont, 
Tex. (W. T. Davis, of San Augustine, Tex., J. W. Minton, of Hemp- 
hill, Tex., and Sol. E. Gordon, of Beaumont, Tex., on the brief), for 
défendants in error. 

Before PARDEE and WAEKER, Circuit Judges, and NEWMAN, 
District Judge. 

WALKER, Circuit Judge. Both the plaintiffs (défendants in error) 
and the défendants claim the land sued for through M. Y. Garling- 
ton, who died in 1873; the former by inheritance, and the latter 
through a sheriff's deed made in 1857, following a sale of the land 
under exécution issued upon a judgment of the district court of Jas- 
per county, Tex., a court of record, against said Garlington, recover- 
ed on two promissory notes alleged to hâve been made by him. No 
claim based upon adverse possession is asserted. The pétition in the 
suit in which the judgment mentioned was recovered alleged that the 
défendant therein was a nonresident of the state of Texas, attached 
to the pétition was an affidavit of the plaintiff to that effect, and a 
citation by publication was prayed for in the pétition. The file of 
papers in that case did not show that there was a personal service of 
process upon the défendant. The judgment in the case was by de- 
fault, and commenced with the following récitals: 

"And cornes the said plaintiff, by attorney, and asks the court for a judg- 
ment by default against the said défendant for want of answer. And it ap- 
pearing to the satisfaction of the court that there has been regular service of 
process upon the said défendant, and that he has failed to appear and file bis 
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answer withln the time prescribed for pleadings, and that the plaintiff's suit 
is upon a liquidated demand." 

M. Y. Garlington rendered the land for taxes and paid taxes there- 
on for the years 1853 to 1857, inclusive. It does not appear that 
after the sale of the land in 1857 he ever rendered the land for taxes 
or paid taxes thereon, or that he ever asserted any claim to the land 
after the date of the sheriff s deed, though from 1858 until his death 
in 1873 he lived in Texas and not far from the land in question. 

The récital of the judgment, "it appearing to the satisfaction of 
the court that there has been regular service of process upon the de- 
fendant," does not indicate whether the service referred to was Per- 
sonal or constructive, and is as consistent with the one kind of service 
as the other. There is nothing in the record of that case which is in- 
consistent with the conclusion that there was personal service of 
process upon the défendant. The fact that the file in the case, as it 
was found more than half a century after the case was disposed of, 
shows that there was an ineffective attempt to get jurisdiction by pub- 
lication, does not prove the absence of personal service of process 
upon the défendant. After the lapse of more than 50 years since 
the rendition of that judgment almost any fact essential to support the 
regular ity and validity of the judgment and of the title acquired there- 
under is to be presumed, certainly when the indulgence of such pre- 
sumption involves no contradiction of the récitals of the judgment. 
Baeder v. Jennings (C. C.) 40 Fed. 199, 217; Duncan v. Williams, 
89 Ala. 341, 350, 7 South. 416; Voorhees v. United States Bank, 10 
Pet. 449, 9 E. Ed. 490; 16 Cvc. 1075; 2 Chamberlayne's Modem Law 
of Evidence, §§ 1199, 1200. 

Added force is given to the presumption that there was such a 
service of process as to make the récitals of the judgment correct, rath- 
er than false, by the évidence tending to prove that the défendant in 
the exécution, for several years prior to the rendition of the judgment, 
lived at a place in Louisiana but a short distance from the Texas 
border, and was accustomed to visit the latter state, where personal 
service upon him could hâve been made, that he never asserted any 
claim to the land after the sheriff 's sale of it, and that neither he nor 
any one claiming by inheritance from him has had possession of the 
land since that sale was made. The conclusion is that, in view of the 
presumptions which should be indulged in f avor of the validity of the 
judgment against Garlington, the court was in error in deciding that 
that judgment was an invalid one, and that the claim of the défend- 
ants to the land under the sherifFs deed was not sustainable. 

It follows that the judgment should be rêver sed; and it is so 
ordered. 
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IOWA WASHING MACH. CO. v. SAECKEE. 

(Circuit Court of Appeals, Seventh Circuit January 4, 1916.) 

No. 2244. 

Patents <©=»328 — Validitt and Infeingement — Geabing fob Washing 
Machines. 

The Victor patent, No. 863,120, for a mechanical movement for washing 
machines, is valid, and, while of somewhat narrow scope, is not limited 
to any particular form of transmitting power, its essential feature being 
the removal from the lid of unnecessary weight, enabling it to be lifted 
without much effort, while preserving the momentum of the flywheel, in 
which respect it is entitled to a reasonable range of équivalents; also 
held infringed. 

Appeal from the District Court of the United States for the West- 
ern District of Wisconsin; Arthur L. Sanborn, Judge. 

Suit in equity by the Iowa Washing Machine Company against E. 
C. Saecker. Decree for défendant, and complainant appeals. Re- 
versed. 

For opinion below, see 219 Fed. 247. 

Appellant sought to hâve appellee held as an infringer of its patent No. 
863,120, granted one Victor on August 13, 1907, for "gearing" used in 
washing machines, and enjoined. The claims in issue, numbered respectively 
2 and 4, reading as folio ws, viz.: 

"In a mechanical movement for washing machines, a vertical rotary stirrer 
shaft, and a horizontally disposed drive shaft connected to the same, in com- 
bination with a vertically disposed lever of the second class actuating said 
drive shaft, a flywheel the axis of whichi is parallel to that of said drive 
shaft, and means for transmitting the motion of said lever to said flywheel." 

"In a mechanical movement for washing machines, a vertical rotary 
stirrer shaft, and a horizontally disposed drive shaft connected to the same, 
in combination with a vertically disposed lever of the second class actuating 
said drive shaft, a flywheel the axis of which is parallel to that of said drive 
shaft, a gear the axis of which is parallel to that of said flywheel for trans- 
mitting the motion of said lever to said flywheel" 

— were held to be valid by this court in Horton Mfg. Co. v. White Lily Mfg. 
Co., 213 Fed. 471, 130 C. C. A. 117. The record in this présent case upon 
the question of validity is substantially thé same as in that case. 

Appellee's device, it is claimed, is constructed in accordance with the teach- 
ing of Wyman patent, No. 957,024, granted May 3, 1910, for a washing ma- 
chine. It is called "Big Three Vacuum Washer." It consists of a tub with 
a hinged lid, a balance wheel mounted on its side, having a small spur pinion 
and a moving lever handle carrying a pitman link. Eesting upon the cover 
is a driving shaft and a motion translating device, which is connected to a 
vertical driving shaft, which passes through the lid and opérâtes a dolly, 
which is made to move up and down in the tub while at the same time it is 
rocked or oscillated first in one direction and then in the other. This vertical 
driving shaft is hollow, whereby air is exhausted from the tub, causing a par- 
tial vacuum as the eone or dolly lises. By the return movement, so it ia 
claimed, the air remaining in the cône is forced through the clothes, assisting 
in cleansing them. The outer end of the driving shaft carries a gear, adapt- 
ed to engage the small pinion on the flywheel. One end of the pitman link ou 
the lever is connected to a stub on this larger gear, whereby the motion of 
the lever handle is imparted to said larger gear and thence ta the driving 
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shaft, and through said small gear to the flywheel shaft. The cône is claimed 
to be superior in effectiveness to appellant's dolly. It, together with its con- 
nection and mode of opération, is said by appellee's counsel to be the charac- 
teristic feature of his device. 

Some of the différences between the two devices hère involved, as claimed 
by appellee, are: (1) The différence in form and construction of the dashers. 
(2) The différence in opération thereof, Victor's having no pounding or verti- 
cal action. (3) The création of a partial vacuuni in the one and the solid 
dasher of the other. (4) The use of bevel gears by Victor and translating de- 
vices by appellee. (5) The absence of a segmentai gear or rack In appellee's 
device. (6) Appellee ha s no slot or pin in a speed-up gear. (7) Victor uses no 
pitman. (8) Victor fulcrums his lever in the plane passing vertically through 
the axis of the drive shaft and located adjacent to speed increasing gear, 
while appellee is not so limited. (9) Appellee can dispense with a lever; 
Victor cannot. (10) The Victor requires three speed gears and a segmentai 
gear. Appellee uses only two speed gears. (11) Appellee's lid has relatively 
heavy parts upon it. (12) Victor's Une of cleavage is between two slow- 
moving separable gears, the segmentai rocking rack on the lever, and the 
rocking spur gear on drive shaft ; while appellee's is between two f ast nioving 
gears, the flywheel pinion and gear on drive shaft. 

Appellee also claims that the functions of the parts of its device differ 
from those of the Victor — i. e., that the Victor's large gear is just a part of 
the speeding device, while in appellee's machines the gear on the outer end 
of the drive shaft opérâtes both the shaft and the flywheel at différent 
speeds; that the small gear at the outer end of Victor's rotating shaft 
serves only to impart motion to the shaft, while appellee by the use of two 
gears of différent sizes secures, what in Victor requires three gears, a gear 
segment or lever, and slot and pin connections to accomplish, viz., the rock- 
ing motion of the drive shaft and continuous rotary motion to the flywheel. 
Appellee also claims for his operating shaft three functions — i. e., création 
of a partial vacuum, actuation of the dasher and, in part, opération of the 
translating device; while the Victor's shaft simply agitâtes the dasher or 
stirrer shaft, and that he (appellee) by reason of bis eone or dasher, secures 
a much better manipulation of the clothes to be washed than does appellant. 
Appellee claims that in his device the lid cannot be lifted out of and restored 
to mesh with the flywheel pinion when supplied with water and clothes. 
This, however, does not seem to be substantlated by the record. 

The District Court found no infringement and dismissed the bill for want 
of equity. The assignment of errors challenges the correctness of that decree. 

Wallace R. Lane, of Chicago, 111., for appellant. 
Taylor E. Brown and Clarence E. Mehlhope, both of Chicago, 111., 
for appellee. 

Before KOHLSAAT, MACK, and ALSCHULER, Circuit Judges. 

KOHLSAAT, Circuit Judge (after stating the facts as above). We 
find no reason in the présent record for modification of our former 
décision sustaining the validity of the patent in suit, and therefore 
proceed at once to consider the question of infringement. "The ob- 
ject of my invention," says the patentée, "is to utilize the momentum 
of a flywheel to assist in the opération of the lever by which such 
stirrer shaft mechanism is actuated. This I accomplish by the means 
hereinafter fully described and as fully set forth in the claims." 

Claim 2 calls for (1) a vertical rotary stirrer shaft; (2) a horizon- 
tally disposed drive shaft connected thereto, in combination with (3) a 
vertically disposed actuating lever of the second class; (4) a flywheel 
with its axis parallel to that of the drive shaft; (5) means for trans- 
mitting the motion of the lever to the flywheel. 
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Claim 4 calls for (1) a vertical rotary stirrer shaft; (2) a horizontal- 
ly disposed drive shaft connected thereto, in combination with (3) a 
lever of the second class actuating said drive shaft; (4) a flywheel 
with axis parallel to that of the drive shaft; (5) a gear, the axis of 
which is parallel to that of the flywheel, for t'ransmitting the motion 
of the lever to the flywheel. 

In the Horton Mfg. Co. Case, above cited, we held the patentee's as- 
signée entitled to the idea of the lid free from the weight of the heavy 
operating device, and what was therein termed the line of cleavage, 
whereby the top could be lifted without much effort and the momen- 
tum of the flywheel preserved, in a device employing or actuated by 
a lever of the second class. In substance, we held that the combina- 
tion of thèse two accomplishments with a lever-operated mechanical 
movement, was new with Victor, and awarded them to him in such 
combination. With regard to the character of the means, it will be 
seen that little was said. While the Victor patent was decreed some- 
what narrow, no attempt was made to hold the patentée to détails of 
construction not essential to the accomplishment of the bénéficiai re- 
sults arising from Victor's construction. Thèse matters were ail old 
in différent relations. We were of the opinion, in passing on the Hor- 
ton Case, as we now are, that Victor was entitled to a reasonable range 
of équivalents, and placed little stress upon détails. In a gênerai way 
we were of the opinion that the removal of unnecessary weight from 
the lid was not limited to the exact means disclosed; that the form 
of the agitating means was not of the substance of the invention nor 
the make-up of the mechanical submovements. The form and func- 
tion of the stirrer in no wise affected the matters therein deemed to 
constitute the invention, so long as those new features remained. 

Appellee has appropriated the combination in which the heavy op- 
erating mechanism is carried by the tub. The différence between the 
load of the Victor lid and that of appellee is negligible. He has taken 
the arrangement of the parts of the gearing which effect the line of 
cleavage. He has combined thèse with the operating lever of the 
second class. This had never been done before. The resuit was a 
tub-actuating device which we found, in the Horton Case above re- 
ferred to, to involve invention. Claim 2 can in substance be read 
upon appellee's device. It has the vertical rotating stirrer shaft, the 
horizontally disposed drive shaft in combination with a vertically dis- 
posed actuating lever of the second class, a flywheel with its axis 
parallel to that of the drive shaft, and means for transmitting the mo- 
tion of the lever to the flywheel. It has also the éléments of claim 4, 
including a gear with its axis parallel to that of the flywheel for trans- 
mitting the motion of the lever to the flywheel. 

Victor was not by his claims limited to the particular actuating mech- 
anism shown in the spécification. The fact, if it be a fact, that by 
reason of appellee's adjustment of its minor parts his tub is capable of 
being adjusted to run by power, may serve to disclose an advance over 
Victor, though that is not hereby conceded. The same may be said 
of some other minor différences between the two devices. If such be 
the case, nevertheless the fact still remains that appellee, as a basis for 
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his mechanical movement or gearing, has the combination of Victor. 
To hold otherwise would make the Victor patent practically worth- 
less. If minor détails of moving apparatus are to be construed to 
évade the essential principles, the vital concept, of the Victor gearing, 
then the grant was not worth seeking. 

The patent is not limited to any particular form of transmitting 
power. The object sought and recognized by us in the former suit 
consisted in the easily lifted lid, and the line of cleavage combined with 
the lever of the second class. Thèse features appellee has taken and 
must account for. 

The decree of the District Court is reversed, with direction to grant 
the prayer of the bill. 



PROUDFIT LOOSE LEAF CO. et al. t.' KALAMAZOO LOOSE LEAF 

BINDER CO. 
KALAMAZOO LOOSE LEAF BINDER CO. v. PROUDFIT LOOSE LEAF 

CO. et al. 
(Circuit Court of Appeals, Sixth Circuit. Deeember 15, 1915. On Rehearing, 

March 7, 1916.) 

Kos. 2601-2604, 2645. 

1. Patents <®=5328 — Validity and Infbingement — Loose Leaf Bindeb. 

The Bushong patent, No. 941,757, for a loose leaf binder, claiins 13, 15, 
16, were not anticipated, disclose patentable invention, and are valid; 
also held infringed. 

2. Patents ©=109 — Validity — Claihs Introdtjced by Amendment. 

A claim of a patent introduced into the application by amendment la 
not invalid because its substance was not contained in the original appli- 
cation in the form of a claim or claims, but it is sufflcient if it was dis- 
closed by the spécification. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 152; Dec. Dig. 
<S=>109.] 

3. Patents <©=>26 — "Invention" — New Combination of Old Eléments. 

' Although every élément of a patented combination was old, "invention" 
still exists, if the combination either produces a new and useful resuit or 
efliects an old resuit in a new and materially better way. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. §§ 27-30; Dec. 
Dig. <§=»26. 

For other définitions, see Words and Phrases, First and Second Séries, 
Invention.] 

4. Patents ®=»16 — Invention — Question of Fact. 

Whether the device of a patent involves invention, as distinguisbed 
from mechanical skill, is a question of fact. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. §§ 14, 15; Dec 
Dig. <®=5l6.] 

5. Patents <S=>326 — Violation of Injunotion — Distinction Between Civil 

and Cbiminal Contempt — Good Faith. 

Advice of counsel and good-faith conduct do not relieve from liability 
for a civil contempt, although they may affect the extent of the penalty ; 
but the mère violation of an injunction against infringement of a patent, 

<Ë=>For other cases eee same topic & KEY-NU.MBKR in ail Key-Numbered Digeats & Indexes 
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in the bellef in good faith that the order is being properly interpreted, and 
without any intention to disobey it, is not a criminal contempt, even 
though. aetnated by a désire to flnd a lawful means of avoiding infringe- 
ment. 

[Ed. Note.— For other cases, see Patents, Cent Dig. §§ 613-619; Dec. 
Dig. <S=»326.] 

6. Patents <@=>326 — Violation or Injunction — Appeal ob Ebbob — Affibm- 

ance in Part and Reversai, in Pabt. 

A court adjudged défendants in an infringement suit guilty of con- 
tempt for violation of an injunction, and awarded one-half the fines im- 
posed to complairiant as reimbursement for its damages, costs, and ex- 
penses. Held that, in so far as the order vvas for the benefit of complain- 
ant, it was civil, but as to the remainder of the fines it was of a criminal 
nature, and that, where the opinion of the court indicated that it did 
not intend to flnd défendants guilty of a willful and contumacious disre- 
gard of its authority, upon a writ of error to review the order generally, 
the criminal portion of the judgment should be reversed, but in so far as 
it was remédiai it should be affirmed. 

[Ed. Note. — For other cases, see Patents, Cent Dig. §§ 613-619; Dec. 
Dig. <@=s>326.] 

7. Patents <§=328 — Validity and Infbingement — Loose Leaf Bindeb. 

The Bushong patent, No. 851,276, for a loose leaf binder, claims 36, 39, 
46, 47, 48, 49, 50, 51, and 52, held valid, but not infringed. 

8. Patents ®=>328 — Validity and Infringement — Loose Leaf Bindeb. 

The Bushong patent, No. 878,340, for a loose leaf binder, claims 13, 
14, and 24, held valid and infringed ; claims 18, 22, and 23 held valid but 
not infringed ; and claim 19 held void, as too broad, in view of the prior 
art. 

9. Patents <§=»20 — Infringement — Identity of Result. 

Infringement is not avoided by combining two éléments of the patented 
structure into one unitary structure, so long as each élément opérâtes in 
substantially the same way to produce substantially the same resuit. 

[Ed. Note.— For other cases, see Patents, Cent Dig. §§ 20-22; Dec. 
Dig. <S=20.] 

10. Patents ®=>238 — "Infringement" — Omission or Eléments. 

A combination claim is not infringed, if one of its éléments is omitted, 
without the substitution of an équivalent 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 376; Dec. Dig. 
<g=5238. 

For other définitions, see Words and Phrases, First and Second Séries, 
Infringement] 

11. Patents <§=>165 — Constbuction of Claims. 

An élément cannot beread into a claim, for the purpose of narrowing 
it, and thus making it valid, as against objection that it is too broad, in 
view of the prior art 

[Ed. Note. — For other cases, see Patents, Cent Dig. § 241; Dec. Dig. 
<§=3l65.] 

On Rehearing. 

12. Patents <§=109 — Amendment of Application — New Oath. 

Where a claim added to an application for a patent by amendment had 
previously been a part of another application by the same appli^ant, and 
was in interférence proceedings, in which, after a hearing, he was award- 
ed priority of invention, and then transferred the claim to the application 

©=>I'or other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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for the patent in suit, the spécification of which covered the subject-mat- 
ter, bis failure to make a new oath after the amendaient did not invali- 
dai the patent. 

[Ed. Note.— For other cases, see Patents, Cent Dig. § 152; Dec. Dig. 
<®=»109.] 

Appeals from the District Court of the United States for the West- 
ern District of Michigan ; Clarence W. Sessions, Judge. 

In Error to the District Court of the United States for the West- 
ern District of Michigan ; Clarence W. Sessions, Judge. 

Suit in equity by the Kalamazoo Loose Leaf Binder Company against the 
Proudfit Loose Leaf Company and another. From the decree, ail parties ap- 
peal ; and défendants seek by writ of error to review an order imposing fines 
for contempt. Affirmed on appeal of plaintiff, reversed in part on appeal of de- 
fendant named, and reversed on writ of error by défendants as to criminal 
feature of contempt, but affirmed in other respects. 

F. L. Chappell and O. A. Earl, both of Kalamazoo, Mich., for complainant. 
Cyrus W. Rice, of Grand Rapids, Mich. (H. C. Lord, of Erie, Pa., of counsel), 
for défendants. 

Before WARRINGTON and KNAPPEN, Circuit Judges, and 
SATER, District Judge. 

KNAPPEN, Circuit Judge. Nos. 2601 to 2604, inclusive, are ap- 
peals and cross-appeals, respectively, from the decrees of the District 
Court in inf ringement suits upon three separate Bushong patents owned 
by the Kalamazoo Loose Leaf Binder Company. The writ of error in 
No. 2645 is brought to review an order of the District Court adjudg- 
ing the Proudfit Loose Leaf Company and certain individuals guilty of 
contempt in violating the order and injunction of the court below with 
respect to one of the patents. The cases were heard together in this 
court, and will be disposed of in one opinion. 

The patents ail relate to improvements in loose leaf binders. In 
the order of application therefor they are: No. 941,757, applied for 
Mafch 21, 1903, issued November 30, 1909; No. 851,276, applied for 
August 5, 1904, issued April 23, 1907; No. 878,340, applied for De- 
cember 31, 1906, issued February 4, 1908. Thèse patents will be 
spoken of as the "first," "second," and "third" patents, respectively, 
in order of date of application. As is apparent, ail three applications 
were pending in the Patent Office at the same time. 

The inventions of the three patents relate, broadly speaking, to the 
binding devices, including the covers, of loose leaf account books of 
the type in which the sheets are detachably mounted, through slots 
in their binding edges, upon binding cords or binding strips extending 
into the covers of the book, the cords being adjusted by mechanism 
located within the covers. 

The First Patent. 

[1] The first patent (No; 941,757) has 16 claims, Nos. 13, 15, and 
16, printed in the margin, 1 being the only ones involved hère. Claims 

i "13. In a loose leaf binder, the combination of a pair of swinging covers, 
one of which is provided with an internai recess or chamber, binding strips 
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2 to 12, both inclusive, include as a prominent élément an automatically 
adjustable back, one edge of which télescopes into a pocket in the 
adjacent cover; the other edge being rigidly connected to the other 
cover. Neither of the claims in suit involves this adjustable back fea- 
ture. Claim 14 differs but slightly from the claims in suit, ail of which 
the District Court held valid and infringed. The original application 
contained no claims upon the features of claims 13 to 16 which dis- 
tinguish them from ail other claims, viz. : The inclusion of the strip- 
adjusting mechanism within a recess or chamber in the cover of the 
book, and its arrangement or adaptation for being operated from the 
outside of the cover (and thus the outside of the book) without open- 
ing or uncovering the chamber containing the strip-adjusting mech- 
anism. Claim 13 was formulated, at the suggestion of the Patent Of- 
fice, during the pendency of still another application of Bushong, inter- 
férence declared as between Bushong, Proudfit and two other appli- 
cants; the claim being, at Bushong' s suggestion, for the purpose of 
getting advantage of earlier filing date of application, included within 
what we call the first patent. Priority was awarded Bushong, as 
against Proudfit (the two other parties having dropped out), through the 
successive actions of the examiner of interférences, the board of ex- 
aminers in chief, and the Commissioner. Claims 14, 15, and 16 were 
thereupon added. 

[2] It is urged that the distinguishing éléments of the claims in 
suit were not disclosed in the application, and that therefore thèse 
claims are invalid under section 4888 of the Revised Statutes, which 
requires the inventor to "particularly point out and claim the part, 
improvement, or combination which he claims he has invented or dis- 
covered." The authorities most relied upon in support of this claimed 
invalidity are Hobbs v. Beach, 180 U. S. 383, 21 Sup. Ct. 409, 45 h. 
Ed. 586, the décisions of this court in Michigan Central R. R. Co. v. 
Consolidated Co., 67 Fed. 121, 14 C. C. A. 232, and American Lava 
Co. v. Steward, 155 Fed. 731, 736, 84 C. C. A. 157, and the décision 
of the Suprême Court affirming the American Eava Co. Case, 215 U. 
S. 161, 30 Sup. Ct. 46, 54 L. Ed. 139. 

In our opinion the case is not brought within the statute or the dé- 
cisions cited, for we think the subject-matter of the claims' in suit is 

to which the loose leaves are secured extending between the covers, and ad- 
justing mechanism for the strips situated within said recess or chamber in 
the cover, and arrangea to be operated from the outside of the chamber with- 
out opening or uncovering the same." 

"15. In a loose leaf binder, the combination with a pair of covers, one of 
which is provided with an internai recess or chamber, of binding strips to 
which the leaves are secured extending between the covers, and an adjusting 
serew for sald strips situated within said reeess or chamber in the cover and 
adapted to be manipnlated from without the same by means of a key." 

"16. In a loose leaf binder, the combination of a pair of covers, one of 
which is provided with an internai recess or chamber, binding strips to which 
the leaves are secured extending between the covers, and au adjusting 
mechanism for the strips situated within said recess or chamber in the cover 
and adapted to be operated by means of a key without opening or uncovering 
the chamber." 
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disclosed by the original application. Fig. 1 of the drawings (which 
we herewith reproduce) suggests à recessing of the adjusting mechan- 
ism in the cover and its opération by a key f rom the outside ; no means 




of operating from the inside being shown. The spécification, more- 
over, expressly states that the adjusting angle bar is contained within 
"a rectangular cavity" in one of the covers, and describes the angle 
bar and its adjustment by means of a screw rod in a guide bar inserted 
in the threaded perforations in the angle bar ; it being also said that 
the "outer end" (which can only mean the end outside the cover) of 
the screw rod is "provided with a head adapted to receive the key //' 
which appears in the drawing. It is obvious that if the "binding cords 
are contained in longitudinally extending cavities provided in both 
sections of the cover," and if the angle bar is in the "rectangular cavi- 
ty," so must be the adjusting mechanism, including the screw rod and 
the guide bar. The original application was accompanied by the usual 
inventor's oath. Unless, therefore, the claims are invalid because their 
substance was not contained within the original application, in the 
form of daims, as distinguished from disclosure by spécifications, the 
claims are not subject to the objection stated. The authorities cited 
do not, in our opinion, sustain such proposition. In each of them the 
amendment held not to be covered by the original oath was made in 
the spécifications themselves. In the instant case no amendment of 
the spécifications in the respect stated was either necessary or in fact 
made. We cannot think the omission to specifically include the fea- 
tures in question within the statement of the "characteristic features" 
of the invention is fatal to the validity of an otherwise complète dis- 
closure, especially in view of 'the broad statement of the nature of the 
invention as relating "to the binding device, and also to the covers of 
loose leaf account books," and that "it has for its object to eliminate 
certain inconvénient and objectionable features common to books of this 
kind"--the disclosure of the adjusting mechanism before referred to 
occurring in the statement of "the devices employed for * * * ac- 
complishing said objects." 
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The défenses requiring most considération are anticipation and lack 
of invention in view of the prior art. The art of temporarily binding 
loose leaves or sheets was not new when Bushong entered the field, 
and (with one exception) each individual élément of the combination of 
each of the three claims in suit is, broadly speaking, found in the prior 
art, by at least more or less substantial équivalents. But we find no 
référence in the prior art showing a complète anticipation either of the 
entire combination of either of the three claims in suit, or even of what 
we hâve spoken of as their distinguishing éléments, viz. the inclusion 
of the strip-adjusting mechanism within a recess or chamber in the 
cover of the book arranged or adapted for being operated from the 
outside of the cover, without opening or uncovering the chamber con- 
taining such mechanism. 

The référence regarded by defendant's expert as most clearly re- 
sembling the invention of the claims in suit is that of England — No. 
194,230 (1877) — who discloses a spring within a recess of one cover 
of a file or binder for letters, periodicals, etc. The binding cords are 
attached to the free end of the spring, passing through eyelets in the 
binding edge of the cover and through an index secured to the opposite 
cover. A strap extends from the free end of the spring to the front 
edge of the cover. Claim 13 of the first Bushong patent reads literally 
upon England, although this is not true of claims 15 and 16. However, 
England does not in f orm or substance disclose the essence of Bushong's 
device. For example, England's strap has nothing to do with adjusting 
the tension of the binding strips relatively to the leaves, except that 
manually pulling upon it relaxes the tension of the spring; the strap 
serving also to bring together and fasten the two covers of the file 
when closed. It is in no proper sensé the key of Bushong. The ad- 
justing mechanism is not designed to préserve a uniform tension of 
the binding strips, nor does it effect such resuit. On the contrary, the 
mechanism is such that, necessarily, the greater the thickness of the 
contents of the file the greater the tension of the spring, and vice 
versa. Moreover, it is not clear that England's cords were "secured" 
to "loose leaves," except as the contents of the file are held between 
the members of a so-called "index" ; that is to say, it is not clear that 
the cords pass through the filed papers. It plainly lacked utility as 
respects loose leaf ledger work, as it had little, if any, adaptability to 
use in connection with strips or cords carrying the détachable leaves 
of an otherwise substantially and permanently bound book. 

Rosenthal, No. 583,335 (1897), disclosed in an expansible binding, 
"adapted to be used in connection with account books or with periodi- 
cals, or any other such books which require to be bound together," a 
séries of removable leaves, their rear edges having rectangular notches 
(adapted to receive the binding strips) and perforations corresponding 
to those upon metallic bars placed at the rear margins of the leaves, 
both on the outside of the outer leaves and at intervais between the 
leaves ; the bars having pins and holes registering with pins and holes 
in the other bars, as well as slots through which also the binding strips 
pass, thus holding the leaves and bars tightly together. He shows a 
pair of swinging covers (pivoted, respectively, to the two plates form- 
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ing the back of the book) and an adjusting mechanism for the strips sit- 
uated in a recess in one of the covers. His adjusting mechanism (as 
shown by Fig. 4, herewith reproduced) consists of a notched bar (at- 




tached to a crosshead to which the binding strips are fastened) made 
to slide through guides by the opération of a lever pivoted to the cover, 
whose notched end engages the teeth of the bar, and whose other end, 
for the pufpose of such engagement or disengagement, is manually 
swung within the limits of a semicircular bar. But Rosenthal did not 
anticipate Bushong, for his adjusting mechanism was arranged to be 
operated only f rom the inside of the cover. Indeed, it would seem that 
his mechanism did not (in case of considérable variation in thickness of 
the book) effect a complète automatic adjustment of binder strip ten- 
sion; it being necessary, in such case, to manually shift the point of 
attachment of crosshead upon binding strips. 

Nott, No. 648,987 (1900), discloses (in a compressing or clamping 
device for the purpose of a temporary binder for loose sheets of paper 
or for account books) a base on which the sheets rest, having on the 
upper side, at the inner margin, a binding plate or clamp, with trans- 
verse perforations therethrough at the respective ends of the binding 
plate, through which perforations flexible bands, preferably of métal, 
pass either across the side edges of the sheets or through slots in the 
same, into a recess in the base, where they connect with carriages in 
the form of nuts.upon a screw operated by a key without the chamber. 
Nott's device was not adapted to loose leaf ledger purposes. It was 
practically merely a clamping device, and not a book. It had no pair 
of covers, for its clamping member was in no sensé a cover, and its 
base was not strictly such. While his adjusting device, which was 
merely for tightening the clamping strips, was operated from the out- 
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side, it was not in what would be called the cover (treating the device 
as a book), but in the back. 

While the devices of England, Rosenthal, and Nott are by no means 
the only ones pertinent upon the questions of anticipation and inven- 
tion, they are the most prominent ; and unless anticipation is f ound in 
one or more of thèse devices, it is not, so far as appears from this 
record, to be found in the prior art. We think anticipation of the 
claims in suit is not shovvn. 

The more serious question is whether thèse claims involve invention 
in view of the prior art. In view of that art and the history of the 
application in question in the Patent Office (including the applicant's 
acquiescence in the rejection of his original claim 1, and the amend- 
ment made to claim 16), the District Judge held that "the vital and 
novel feature of the invention embodied in each of the three claims 
in suit is the means for operating and the opération of the adjusting 
mechanism, contained within the chamber of the cover, from without 
the cover, and without opening or uncovering the chamber," and that 
the claims so restricted are valid. 

[3] Taking the entire record into account, we are disposed to the 
view that thèse claims, as narrowly limited by the District Court, in- 
volve patentable invention. If every élément was old, invention would 
still exist if the combination either produced a new and useful re- 
suit or effected an old resuit in a new and materiallv better way. 
Loom Co. v. Higgins, 105 U. S. 580, 591, 26 L. Ed. 1177 ; Ferro Con- 
crète Constr. Co. v. Concrète Steel Co. (C. C. A. 6th Cir.) 206 Fed. 
666, 669, 124 C. C. A. 466. Again, conceding that it would not hâve 
been invention merely to provide for operating Rosenthal's adjusting 
mechanism from the outside in connection with the method of con- 
struction and opération of his book as disclosed, nor merely to substi- 
tute a removable key for Nott's intégral key, it does not follow that 
there was no invention in the conception of Bushong's device. 

[4] Whether the inclusion of the novel features which were held to 
distinguish Bushong's conception involve invention, as distinguished 
from mechanical skill, is a question of fact. Herman v. Youngstown 
Co. (C. C. A. 6th Cir.) 191 Fed. 579, 582, 112 C. C. A. 185; Ferro 
Concrète Constr. Co. v. Concrète Steel Co., 206 Fed. at p. 668, 124 C. 
C. A. 466. As bearing upon this question of fact, it may be noted that 
Bushong made his first application nearly 6 years after the issue of 
Rosenthal's patent, nearly 3 years after Nott, and more than 25 years 
after England, without the complète adaptation of the devices of either 
of those patents to loose leaf binding strip ledgers ; and notwithstand- 
ing the great development in the loose leaf binder art, especially since 
1877, the record indicates that when the testimony in this case was 
taken no structure of the Rosenthal, England, or Nott patents was 
upon the market. 

The structure which Bushong has produced (and to which the de- 
vices of the claims in suit hère materially contribute) constitutes a loose 
leaf ledger (as distinguished from a mère clamping or compressing de- 
vice, such as Nott), having binding strips (as distinguished from post, 
ring, or purely string construction), a pair of covers (as distinguished 
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from the base and clamp of Nott), into and between which covers the 
binding strips extend operating as hinges for the covers (as distin- 
guished from the attachment of Rosenthal's covers to the back of the 
book), one of the covers having a recess therein (as distinguished from 
the back) containing the adjusting mechanism mentioned, this mechan- 
ism being completely opérable from the outside (when the book is 
either open or closed) by means of a key (as distinguished from Eng- 
land, whose mechanism was not adjustable in the sensé of the patent 
in suit, and from Rosenthal, whose adjusting mechanism was incapable 
of being operated from the outside), the whole comprising a complète, 
convenient, and permanently bound volume. 

There are obvious advantages in a mechanism arranged to be op- 
erated only from the outside and by means of a key (as applied espe- 
cially to commercial ledgers), first, in permitting complète and com- 
pact adjustment and alignment of the leaves ; second, in retaining such 
alignment and preventing sagging when the ledgers are in storage, and 
when being handled back and forth in connection with their use ; and, 
third, in the absence of a rigid, protruding end of an 'adjusting shaft, 
when not being actually operated. The utility of the device is beyond 
dispute, for not only Proudfit, but two other applicants besides Bush- 
ong, claimed in the interférence proceeding priority of invention. 
Moreover, while the favor with which a device has been received by 
the public cuts no figure, where lack of invention is clear, such fa- 
vorable réception may in a doubtful case détermine the existence of 
invention. Cincinnati Traction Co. v. Pope (C. C. A. 6th Cir.) 210 Fed. 
443, 449, 127 C. C. A. 175, and cases cited. A prominent blank book 
manufacturing company was so impressed with the value of Bushong's 
invention that it bought early in 1904 a half-interest in the patents and 
took similar interest in the manufacture. The binder was favorably 
received by the trade, and has continued to meet with favor. Indeed, 
it seems to be conceded that the ledgers of Bushong and Proudfit are 
in a class by themselves, without compétition in their particular field, 
as distinguished from loose leaf binders of post, string, or ring con- 
struction; and the effect of this situation is not entirely overthrown 
by the fact that post binders, which are much less expensive than 
either Bushong's or Proudfit's, still supply 90 per cent, of the loose 
leaf ledger trade; nor by the fact that until the clamping device of 
Bushong's second patent was added his book was not highly successful 
commercially, because of the wear of the edges of the covers upon 
the binding edges of the leaves, and their conséquent wear and dis- 
placement. 

We are not impressed with the contention that a double patenting 
of the claims in suit resulted from the fact that the combination of 
claim 23 of patent No. 914,383 to Bushong contains as ah élément a 
cam in an adjusting mechanism, of a différent nature from that of 
the patent in suit, arranged to be "adjusted from the outside of the 
cover," and that the combination of claims 18 and 25 of patent No. 
878,340 to Bushong each contained as one élément an adjusting mem- 
ber contained in the cover. This means, at most, that each of two 
prominently distinguishing éléments of the claims in suit (but not both) 
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had been an élément of a différent patented combination ; that is to 
say, that each of the two éléments in question was old. The authori- 
ties cited do not in our opinion sustain the contention that double pat- 
enting resulted from such situation. We think the claims, construed 
and limited as stated, are valid. 

Infringement of First Patent. — We think it clear that the claims in 
suit, if valid, are infringed. Defendant's binder has the swinging 
covers, binding strips to which the leaves are secured extending be- 
tween the covers, an adjusting mechanism for the strips situated with- 
in a recess or chamber in one of the covers, and arranged to be oper- 
ated from the outside of the chamber by means of a key, and without 
opening or uncovering the chamber. In both devices the covers swing 
on the binding strips as hinges. The prominent différences between the 
two structures are thèse : 

(a) Instead of the adjustable back of Bushong, défendant employs 
a metallic, removable, spring back, only partially adjustable ; the idea 
being to vary the width of the back to correspond with the thicknesses 
of the leaf-body. The form of back is not involved in the claims in 
suit. 

(b) Plaintiff uses stiff leather binding strips, originally in the form 
of round thongs, latterly made flat, of double material, and stitched. 
Défendant uses two or more layers of thin, flexible, steel bands or 
ribbons. In both structures the binding strips are attached directly to 
a cross-head forming a part of the adjusting mechanism. 

(c) In plaintiff's device a key inserted in the front edge of the cover 
engages the head of a screw shaft, whose révolution directly actuates 
the crosshead longitudinally to the cover. Defendant's device employs, 
in the place of a screw shaft, a bell crank and worm ; a key inserted in 
the lower edge of the cover engages the head of the worm, the thread 
of which engages the geared segment of the short arm of the bell 
crank, the révolution of the worm (which lies transversely of the cover) 
moving the short arm of the bell crank, and thus the crosshead to which 
the longer arm of the crank is attached. We think defendant's worm 
and bell crank mechanism the équivalent of plaintiff's screw mechanism. 

(d) Defendant's covers hâve a thin, metallic rear extension edge, a 
fraction of an inch wide, the metallic binding strips thus entering the 
thick covers a little forward of the strip-engaging perforations in the 
leaf-body. As a resuit of the f eature last mentioned, together with the 
flexible springlike action of the binding strips, perhaps contributed to 
by the spring back, an arching of the springs is created, resulting, when 
the book is closed, in a convex arrangement of the rear edges of the 
leaves and a concave arrangement of the front edges ; and, when the 
book is opened, a concave arrangement of the rear edges of the leaves, 
elevating the rear ends of the same ; thus giving the distinctive ap- 
pearance and opération of an ordinary spring-back bound book. The 
metallic springs probably are given, by the loosening of the adjusting 
mechanism, a slight thrusting effect, not so clearly received by plain- 
tiff's leather strips. Defendant's steel strips in the movement stated 
may be an improvement upon plaintiff's leather strips, including their 
cover connection; but in our opinion they are in principle and spirit 
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an équivalent, and do not so far employ a différent method, or per- 
forrn a différent function, as to escape infringement. 
We think each of the three daims in suit infringed by défendant 

The Contempt Proceeding. 

Previous to the decree below defendant's key-lock binder had a 
cardboard flap extending (from the rear edge of the cover) over the 
adjusting mechanism, cloth-hinged to the cover at a little distance from 
its outer edge, and otherwise unsecured, as shown by reduced photo- 
graph (Fig. 1) below. Since the decree and service of injunction 
défendant company has marketed the enjoined infringing devices in 
the same form as condemned by the decree, with this exception: It 
has eut the cover flap from its binders on hand, and instructed its 
selling agents to take the same course with those in their hands; its 
new binders hâve been made without the cover flap, as shown by re- 
duced photograph (Fig. 2) below. 




Fig. 1. 



Fig. 2. 



The District Court held the défendant company, its président, its 
vice président, and its secretary and treasurer guilty of contempt in 
so doing, and imposed upon each a fine of $150. 

Plaintiffs in error insist that the removalof the cover flap avoids 
infringement, according to both the plain meaning of the patent and 
the District Court's construction of that meaning; that the call in the 
claims for a housing of the adjusting mechanism in an "internai recess 
or chamber" in the cover, coupled with the clause "arranged.to be op- 
erated from the outside of the chamber without opening or uncover- 
ing the same" necessarily means a chamber "entirely inclosed within 
one cover of the structure," "one having a cover and one not already 
opened"; and that défendants, in removing the flap, "removed the 
cover with the internai recess or chamber" — that is to say, that they 
hâve thus removed the recess itself. It is urged that this conclusion 
necessarily results from the court's characterization of the novel fea- 
ture of the invention embodied in the claims in suit as "the means for 
operating and the opération of the adjusting mechanism, contained 
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within the chamber of the cover, f rom without the cover without open- 
ing or uncovering the chamber." Further confirmation of this view 
is sought in the fact that the District Judge approved as substantially 
accurate a description by complainant's counsel of the mechanism 
of the patent, contaîning the statement that "the adjusting mechanism 
is entirely inclosed within the covered chamber" ; and plaintiffs in 
error say that, now that the cover flap is removed, the recess contain- 
ing the mechanism is not "internai even in the sensé of being 
wholly contained within the inner surface of the cover." (It is in fact 
wholly contained within the inner surface of the cover, as defined by 
the upper surface of its framework and margins.) 

The District Judge rejected this interprétation of his opinion and 
decree and the stated construction of the patent, and thus the claimed 
noninfringement by defendant's binder without the cover flap. We 
agrée with the District Judge: We think defendant's interprétation 
sacrifices spirit to letter, substance to mère form. There is, we think, 
no merit in the suggestion that either a recess or a chamber must be 
"entirely inclosed." According to the dictionaries, the word "cham- 
ber" includes, not only a "compartment or inclosed space," but a "hol- 
low or cavity," and a "recess" may be merely a "niche, alcôve, or the 
like." "Internai" may mean only "situated or comprised * * * 
within an inner part or place." A chamber does not necessarily 
cease to be such by having an open door space or other opening 
therein. Not only do the claims say nothing about a "cover" for the 
mechanism, but no suggestion to that effect is found in either the 
drawings or the description of the invention. The description is only 
of a "rectangular cavity." Naturally a commercial ledger would be 
provided with some means for protecting the leaf body from the wear 
of the adjusting mechanism, and defendant's proposai to substitute 
a heavier flyleaf for the purpose suggests a view that such protec- 
tion is the only advantage thought to be afïorded by the cover flap. 
Its omission affects in no way the function, use, or opération of the 
mechanism. It scarcely need be said that the language of counsel, 
in describing plaintiffs mechanism, does not furnish a binding con- 
struction of the patent. 

We think the claims interpreted according to their obvious mean- 
ing and as construed by the District Court call for an adjusting mech- 
anism contained within a recess of the cover and arranged to be oper- 
ated from the outside without the necessity of opening or uncov- 
ering the chamber; that is to say, without the necessity of access to 
the chamber from within for the purpose of such opération. Such is 
the reason and spirit of the invention as so construed. We find noth- 
ing in the Patent Office history, or in the distinction sought to be 
drawn between the patents of Bushong and Rosenthal, conflicting 
with this interprétation. We think the omission of the cover flap, 
at the most, a merely colorable change, and that it did not avoid in- 
fringement. 

[5] Were plaintiffs in error properly convicted of contempt? 
Each had actual knowledge of the decree and injunction. Ail ac- 
tiver/ participated in the changing and marketing of the infringing 
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binders. The two respondents who were not parties to the original 
suit were thus properly parties to the contempt oroceedings. Ex parte 
Lennon, 166 U. S. 548, 17 Sup. Ct. 658, 41 L. Ed. 1110. 

We assume, in the absence of objection, that the pétition is broad 
enough to cover contempt proceedings, both civil and criminal. But 
see, on this subject, Gompers v. Bucks Stove & Range Co., 221 U. S. 
4.18, 441, 31 Sup. Ct. 492, 55 L. Ed. 797, 34 L. R. A. (N. S.) 874; 
In re Kahn (C. C. A. 2) 204 Fed. 581, 123 C. C. A. 107; Phillips Co. 
v. Amalgamated Ass'n (D. C.) 208 Fed. 335, 342. Both aspects may 
properly be included in one proceeding. Kreplik v. Couch Patents Co. 
(C. C. A. 1) 190 Fed. 565, 571, 111 C. C. A. 381; Merchants', etc., 
Co. v. Board of Trade (C. C. A. 8) 201 Fed. 20, 31, 120 C. C. A. 582. 
The order in the instant case provided that one-half the fines imposed 
be paid to complainant as reimbursement for its damages, costs, and 
expenses in the contempt proceedings, including damages on account of 
the sale of the infringing binders in violation of the orders of the 
court. The individual défendants were ordered committed until pay- 
ment of their respective fines, and exécution was awarded against the 
corporation défendant for its fine. The order was of a civil nature so 
far as it was for plaintiff's benefit, as it clearly was to the extent 
of one-half the fines. True, plaintiffs in error were advised by coun- 
sel that the removal of the cover flap avoided inf ringement ; but advice 
of counsel and good-faith conduct do not relieve from liability for 
a civil contempt, although they may afrect the extent of the penalty. 
It is clear that the order, so far as it adjudged compensation to défend- 
ant in error hère, was amply justified. Board of Trade v. Tucker (C. 
C. A. 2) 221 Fed. 305, 307, 137 C. C. A. 255. 

As to the one-half of the fines impliedly to be paid to the United 
States purely as punishment, the judgment was of a criminal nature. 
Bessette v. W. B. Conkey Co., 194 U. S. 324, 332, 24 Sup. Ct. 665, 48 
L. Ed. 997; Re Christiansen Engineering Co., 194 U. S. 458, 24 Sup. 
Ct. 729, 48 L. Ed. 1072 ; Gompers v. Bucks Stove & Range Co., supra ; 
Re Merchants' Stock Co., 223 U. S. 639, 32 Sup. Ct. 339, 56 L. Ed. 
584; Grant v. United States, 227 U. S. 74, 78, 33 Sup. Ct. 190, 59 
L. Ed. 423 ; Brown v. Détroit Trust Co. (C. C. A. 6) 193 Fed. 622, 
623, 113 C. C. A. 490; and cases cited. A willful and contumacious 
disregard of the injunction of a court is a criminal contempt; that 
is to say, where it indicates a contempt of the court and a disregard of 
its authority. Bessette v. W. B. Conkey Co., 194 U. S. at page 329, 24 
Sup. Ct. 665, 48 L. Ed. 997; Doyle v. London Guarantee Co., 204 U. 
S. 599, 606, 27 Sup. Ct. 313, 51 L. Ed. 641 ; Merchants', etc., Co. v. 
Board of Trade, 201 Fed. at page 24, 120 C. C. A. 582. A mère vio- 
lation of an injunction, however, if in a good-faith belief that the or- 
der is being properly interpreted, and without any intention to disobey 
or set at naught the order of the court, is not a criminal contempt, 
even though actuated by a désire to find a lawful means of avoiding 
infringement. But while in proceedings for criminal contempt the 
good faith of the respondents is material, as bearing upon the question 
whether the disobedience was willful and contumacious or otherwise, 
yet as the case is hère on writ of error (and that is the only method of 
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review open — Bessette v. W. B. Conkey Co., supra; Re Merchants' 
Stock Co., supra; Grant v. United States, 227 Ù. S. at page 78, 33 
Sup. Ct. 190, 57 L. Ed. 423) we are limited to the considération of 
questions of law. The décision of the court below upon the facts is 
conclusive as to them (Bessette v. W. B. Conkey Co., 194 U. S. at 
page 338, 24 Sup. Ct. 665, 48 L. Ed. 997), unless, indeed, the record 
should permit a conclusion that the finding is unsupported by évidence. 

[6] The primary question thus is, as respects the criminal feature 
of the order, whether the District judge has found expressly or by 
necessary implication that the contempt adjudged was in fact willful 
and contumacious, and in purposeful disregard of the court's order, 
as it clearly would hâve been had respondents continued to market 
the condemned binders without change therein. Re Star Spring Bed 
Co. (C. C. A. 3) 203 Eed. 640, 122 C. C. A. 36. While the distinction 
between the civil and criminal features of the order is not clearly 
raised on the record, we think that under the authority existing in crim- 
inal cases to consider, even in the total absence of objection or excep- 
tion, a case of plain error in a vital matter (Wiborg v. United States, 
163 U. S. 632, 658, 16 Sup. Ct. 1127, 1197, 41 L. Ed. 289; Clyatt v. 
United States, 197 U. S. 207, 221, 25 Sup. Ct. 429, 49 L. Ed. 726; 
Crawford v. United States, 212 U. S. 183, 194, 29 Sup. Ct. 260. 53 h. 
Ed. 465, 15 Ann. Cas. 392; Morse v. United States [C. C. A. 2] 174 
Fed. 539, 544, 98 C. C. A. 321, 20 Ann. Cas. 938), we should interpret 
assignments 1, 2, and 8 broadly enough to cover the point stated. The 
finding contained in the order is only "that the respondents * * * 
are guilty of contempt." The opinion contains no finding of criminal 
contempt unless in the paragraph we quote in the margin. 2 

Counsel for plaintiff in error, having in mind the sentence begin- 
ning with the words, "Their avowed purpose has been to avoid in- 
fringement," say that "it would seem that the court regarded the re- 
spondents as having been in some sensé contumacious, or disposed to 
set at naught the order of the court." But, taking the entire opinion 
into account, we seriously doubt whether the court intended to formal- 
ly find respondents guilty of a willful, intentional, and contumacious 
disregard of the court's authority, constituting a criminal, as distin- 
guished from a civil, contempt, especially in view of the fact that re- 

2 "Respondents make no attempt to plead ignorance as an excuse or the 
advice of counsel as a justification for their conduct. Their acts, whether 
innocent or otherwise, hâve been carefully planned and deliberately per- 
formed with a full understanding of the conséquences to complainant and to 
themselves. They may hâve been mistaken as to the law of the case, but 
not as to the facts. Their avowed purpose has been to avoid infringement by 
a very narrow margin, to évade and sidestep the décision and mandate of 
this court with the least possible effort and inconvenience to themselves, and 
thus to render eomplainant's vietory barren of bénéficiai results. Hâve 
they succeeded? Or, to put the question in a différent forin, does the slight 
modification or mutilation of the binder, effected by removing the cover flap, 
or manufacturing it without such flap, avoid infringement of the three patent 
claims in suit as such claims hâve been construed and interpreted by the 
opinion and decree of this court? If it does, the order of the court has 
not been disobeyed. If it does not, the injunction has been violated, and such 
violation is without excuse or justification." 
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spondents admittedly marketed the binders in question openly and 
upon the advice of reputable counsel that the change made avoided 
infringement, and was strictly within a proper interprétation of the 
decree. And unless the court's intent to find the contempt willful, 
intentional, and contumacious is reasonably clear, the feature in ques- 
tion should not be sustained, having in mind its nature as a criminal 
judgment, and the fact that it does not appear that the criminal aspect 
was expressly brought to respondents' attention, or treated separately 
from the civil feature, as was done in Kreplich v. Couch Patents Co., 
supra. We are therefore constrained to the view that the criminal 
portion of the judgment should be reversed. As to the effect of re- 
versai in part, a similar, but not identical, question was passed without 
décision in Re Merchants' Stock Co., supra ; but, in view of the 
separable nature of the civil and criminal features, we think the order, 
so far as it is purely remédiai, should be affirmed. 

The Second Patent. 

[7] In Bushong's first binder the thick rear edges of the covers lay 
directly over the binding edges of the leaf body, and in the process of 
opening and closing the book bore in direct f rictional engagement 
upon the binding edges, thus tending to crowd the sheets rearwardly 
of the ends of the lids, and, if the binders were drawn taut, to give 
a "jerky movement," due naturally to the varying tension of the 
binding strips. Bushong's idea when the binder was first conceived 
was "to put two clamping bars pivotally hinged on the lids to protect 
the sheets from tearing out." His first binder omitted this feature, 
because at the time he "could not scheme out a way for hinging the 
clamping bars to the ends of the lid, and the proper arrangement of 
the binding cords in relation to the clamping bars." The distinguish- 
ing feature of patent No. 851,267 is Bushong's solution of this prob- 
lem. He eut. off the rear edge of each cover, so that it would not ex- 
tend over the binding edges of the leaves, and attached to the rear end of 
each shortened cover a clamping bar ; each bar being, as stated in the 
spécification, "pivotally secured" by hinges to the cover, the bars be- 
ing "preferably flat on their inner or clamping faces" and "preferably 
rounded on their rear or outer faces," so that "they may rock on their 
journals without engaging the inner edges of the covers." The clamp- 
ing bars contain "transverse perforations" (through which the bind- 
ing cords pass), terminating in "transverse slot-like cavities in the rear 
portions of the clamping bars to permit the same to rock freely on 
the binding cords." The spécification states that "thus arranged, the 
covers may be opened without communicating the movement to the 
clamping bars" ; that the "strain upon the binder and upon the leaves 
is reduced to a minimum" ; and that the danger of tearing the leaves 
"which are thus clamped „along their entire rear edge" is similarly 
reduced. 

The claims in suit are 36, 39, 46, 47, 48, 49, 50, 51, and 52. Claims 
36, 39, and 47 (printed in the margin 8 ) are fairly typical. The par- 

» "36. The combination with the covers : clamping bars pivotally connectée 
to said covers; binding cords arranged through said clamping bars secured 
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ticular différences between the claims by groups may be thus sum- 
marized: Claims 36, 46, 47, 49, 51, and 52 specify "clamping bars 
pivotally connected to said covers." * Claims 36, 39, and 46 provide 
for openings of such size through the clamping bars as to permit their 
rocking upon the cords independently of the covers, and the consé- 
quent independent movement of the covers and clamping bars when 
opening or closing the covers or the clamped sheets. Claims 47, 49, 50, 
and 52 provide for openings in the bars for the binding cords of such 
size as to permit rocking of the clamping bars thereon, without spécial 
mention, however, of the independent movement of the covers and 
clamping bars with respect to each other. 

Plaintiff's means for clamping the sheets thus embrace thick, rigid 
bars directly hinged to the covers, directly and positively bearing upon 
the binding edges of the sheets (not reached by the covers proper), the 
slots for the binder cords formed by the cutting away of the upper 
and inner surfaces of the bars operating to assure substantial identity 
of axial movement of cover hinges and binding cords, and thus to 
accomplish measurable uniformity of binding tension, in spite of the 
size, structure, and method of opération of the clamping members. 
The covers proper never bear directly upon the sheets, and are never 
over the binding edges of the sheets when the book is closed or when 
entirely open. On the other hand, the thin rear edges of defendant's 
covers extend over the binding edges of the leaves and bear directly 
upon thin flexible, metallic plates strung through openings therein up- 
on the binding strips, and always lying directly between covers and 
leaf body. The covers are not hinged except by the binding strips. 
The clamping bars of the patent in suit are wholly lacking, unless the 
metallic plates mentioned are their équivalent. 

The District Judge held the claims in suit valid, but not infringed. 
We agrée with this conclusion. In our opinion, defendant's structure 
differs from the device of plaintiff's patent not only in form and ap- 
pearance, but in essential principle. It lacks, in our judgment, not only 
the pivotai connection between the clamping bars and covers, but also 

to one of said covers, the openings in said clamping bars for said binding cords 
being of such size as to allow the clamping bars to rock thereon independently 
of the covers whereby the covers and the clamping bars may inove independ- 
eutly in opening or closing the covers or the sheets clamped by said bars; 
and means for adjusting said binding cords carried by the opposite cover." 

"39. The combination with the covers; clamping bars; binding cords se- 
cured to one of said covers, arranged through said clamping bars, the open- 
ing in said clamping bars for said binding cord being of such size as to permit 
the rocking of the clamping bars thereon independently of the covers whereby 
the covers and the clamping bars may move independently in opening or 
closing the covers or the sheets clamped by said bars ; and means for adjusting 
said binding cords carried by the opposite cover." 

"47. The combination of the covers ; clamping bars pivotally connected to 
said covers ; binding cords arranged through said clamping bars and secured 
to one of said covers ; the openings in said clamping bars for said binding 
cords being of such size as to permit the rocking of the clamping bars thereon 
and a screw for adjusting said binding cords carried by the opposite cover 
said binding cords being connected to said cover independently of said clamp- 
ing bars ; for the purpose specifled." 

* Claim 52 reads: "Covers pivotally connected to clamping bars,'* 
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the rocking movement of clamping bars upon binding cords and the 
independent movement of covers and clamping bars within a fair con- 
struction of the patent. While the movement of defendant's cover 
edge in the slightly concaved "wear plates" is in a sensé pivotai (as 
was to a slight extent the movement of Bushong's cover edge on the 
binding edges of the leaves under his first construction), yet such 
movement is not in a proper sensé the équivalent of the pivotai con- 
nection of plaintiff s patent, which is obviously the direct and positive 
hinged connection between clamp and cover; and while the openings 
in defendant's wear plates are slightly larger than the binding strips 
which pass through them, the slight movement which results when 
the book is manipulated, although in a sensé rocking, is not the rock- 
ing and independent movement of plaintiff s bars, whose form is such 
as to require the peculiar slot specified in order to maintain constant 
pivotai relation. The openings in defendant's wear plates are not, 
in our judgment, in a proper sensé the équivalent of the transverse 
slotted openings of plaintiff's bars. True, the object of both plaintiff's 
"bars" and defendant's "wear plates" is to prevent the covers from 
working the sheets from the binding strips when the covers are swung ; 
and it is equally true that neither plaintiff's nor defendant's binders 
would be entirely successful commercially without some means of cor- 
recting this evil. It is also true that defendant's so-called wear plates 
are clamped between the covers and the leaves, and are the means 
through which the pressure of the cover edge is communicated to 
the leaf-body; but plaintiff's patent does not cover broadly the use 
of clamping means of any and every kind to protect the binding edges 
and slots of the sheets. Defendant's wear plates, moreover, are more 
accurately characterized as clamped between the cover and the leaves, 
as distinguished from the active and positive clamping effect of plain- 
tiff's bars. Défendant lias retained the covers extending over the 
binding edges of the sheets (rejected by Bushong after trial) and, by 
making the cover edges thin, has retained their positive and direct f ric- 
tional bearing, as a clamping means, upon the leaf body, protected 
only by what is, in effect, a métal reinforcement of bearing surface of 
leaf and strip slot edges — which, so far as appears, would be equally 
effective if rigidly attached to the flyleaf or even to the outer sheet, 
and which, again so far as appears, Bushong could not effectively em- 
ploy while retaining, as he did, his thick cover edges. It is thus not 
highly significant that Proudfit in his patent characterized what de- 
fendant now calls "wear plates" as "bearing strips," "binding strips," 
"binding bars," and "binder bars." Their function and effect are in- 
dependent of nomenclature. 

We conclude that although the claims in suit may perhaps be made 
literally to read upon defendant's structure, such resuit is accom- 
plished only by a strained and unnatural interprétation of the claims, 
in violation of the spirit of the invention as disclosed by the patent. 

The Third Patent. 

[8] The distinguishing feature of patent No. 878,340 is the so- 
caU^d "quick-adj usting" mechanism, which as illustrated and as manu- 
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f actured, is this : One end of each binding cord is attached to a cross- 
bar in one of the covers, mounted upon a ratchet or rackbar adapted 
to be engaged by a pawl seated upon the crossbar; the free end of 
the blade spring pivoted to the crossbar when swung in one position 
over the pawl holds it in engagement with the rackbar (thus prevent- 
ing return movement of the crossbar) ; when the blade spring is swung 
to its other position it holds the pawl out of engagement. The blade 
spring is provided for its manipulation with a button-like finger pièce 
projecting through a slot in the inner wall of the cover ; another finger 
pièce arranged to drop through the slot when not in use is pivoted 
on the crossbar; by grasping this last-named finger pièce the bar may 
be moved along the rack to tighten the cords. 

The binder containing this quick-adjusting mechanism may or may 
not contain (in the other cover) the key-locking mechanism of the first 
patent. The claims alleged to be infringed are Nos. 13, 14, 18, 19, 22, 
23, and 24. The défenses are that claim 19 is invalid and that none 
of the other claims are infringed. The District Court held claims 13, 
14, 19, and 24 valid and infringed, and claims 18, 22, and 23, valid, 
but not infringed. 

Claims 22 and 23 are so clearly not infringed that they may be dis- 
posed of in a few words. Each of thèse two claims obviously con- 
tains as an élément a crossbar in each of the two covers, to which 
crossbar the respective ends of the binding cords are secured. Nei- 
ther of defendant's structures carries both the quick-adjusting and the 
key-adjusting devices. Neither has a crossbar (to which the binding 
strips are secured) in more than one cover, except defendant's binder 
style 2, which has in one cover its key-adjusting worm and crank mech- 
anism, and in the other cover a crossbar to which the binding strips 
are attached, which does not contain the mechanism of the patent un- 
der considération, but only a so-called "flop" mechanism, permitting 
merely a slight relaxation of the binding strips. 

Laying aside for the présent claims 18 and 19, and considering the 
remaining three claims : We print claim 13 in the margin. 6 Claim 
14 differs from claim 13 in omitting the finger pièce of the crossbar. 
Claim 24 differs from claim 14 (a) in describing the élément to which 
the binding cords are connect'ed as "an adjustable member" mounted 
on the ratchet bar, instead of as a "crossbar"; and (b) in omitting the 
"chamber" in one of the covers. Defendant's mechanism differs from 
the mechanism of the patent only in thèse respects : It has steel bind- 
ing strips instead of leather; the crossbar to which the strips are at- 
tached is mounted upon a rackbar which has two rows of teeth; the 
locking élément is a small plate mounted on the crossbar, having on 
its lower side teeth at each end to engage the double rack ; the handle 
is pivotally and eccentrically mounted over the detent plate; when 
the handle is turned down forward and lying fiât its lugs bear upon the 

» "13. The combination with the covers, one of said covers having a chamber 
therein, of binding cords ; a crossbar to which said binding cords are secured 
arranged in said chamber in said cover; a ratchet bar arranged in said 
cover ; a pawl carried by said crossbar ; means for disengaging said pawl 
from said ratchet bar; and a finger pièce on said crossbar for the purpose 
specified." 
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plate, forcing it into engagement with the rack and locking against 
movement in either direction; when the handle is raised a spring un- 
derneath the plate is released and holds the latter out of engagement, 
permitting the crossbar to be moved by pulling directly upon the 
handle. 

Infringement of claims 13, 14, and 24 is denied on the grounds: 
(1) That defendant's steel binding strips are not the binding cords of 
the claims; and (2) that defendant's mechanism is not the équivalent 
of plaintiff's pawl and ratchet bar. It follows from what we hâve 
already said in discussing the question of infringement of the first 
patent that, in our opinion, defendant's steel strips are the équivalent 
of plaintiff's binding cords. 

We also agrée with the District Court that defendant's mechanism, 
in ail material and essential respects, opérâtes in the same way, to ac- 
complish the same resuit, as plaintiff's ratchet bar and pawl. True, a 
ratchet bar and pawl, according to strict définition and as plaintiff's 
binders are made, locks only against return movement ; while defend- 
ant's rack and detent plate lock against movement in either direction ; 
and again, plaintiff's pawl is capable of locking automatically as each 
tooth of the rackbar is passed, while defendant's mechanism does not 
automatically lock. But when the object and effect of the locking and 
releasing mechanism is considered, the différences stated are, in our 
opinion, in f orm rather than in substance ; and as they produce no 
substantially new resuit infringement is not escaped (Veneer Mach. 
Co. v. G. R. Chair Co., recently decided by this court, and cases there 
cited), for the most (if not the only) important locking is against re- 
turn movement ; and while plaintiff's mechanism permits step by step 
locking, it is at least equally natural and convenient not to lock the 
pawl (previously released, as it must be to permit the slackening of the 
binding cords) so as to re-engage the rack until the cords are pulled 
taut. 

[9] Turning to claim 18: It reads: 

"The comblnation of the covers, one of said covers having a chamber there- 
In ; binding cords ; an adjustable meniber to which said binding cords are 
secured, arrangea in said cover ; means for securing said adjustable mem- 
ber in its adjusted positions ; and a fingèr pièce pivoted on said member 
adapted to be swung down into the chamber when not in use." 

The District Judge held claim 18 not infringed, for the reason that 
one of its essential éléments is lacking in defendant's structure. We 
agrée with this conclusion. The claim contains as one élément "means 
for securing said adjustable member in its adjusted position," and as 
another élément "a finger pièce pivoted on said member adapted to 
be swung down into the chamber when not in use." In defendant's 
binder the one pièce performs the functions both of a handle for pull- 
ing the binding strips taut and for securing and releasing the clamp- 
ing mechanism, by turning the lugs so that they bear upon the detent 
plate. If defendant's device in question performs the functions of both 
éléments of the claim, infringement would not be avoided by the mère 
fact that the separate pièces of plaintiff's mechanism were combined 
into one unitary structure, so long as each élément operated in sub- 
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stantially the same way to produce substantially the same resuit. Cas- 
ter Co. v. Caster Co. (C. C. A. 6), 113 Fed. 162, 168, 51 C. C. A. 109; 
Eames v. Worcester Polytechnic Institute (C. C. A. 6) 123 Fed. 67, 
72, 60 C. C. A. 37, and cases cited ; Natl. Tube Co. v. Aiken (C. C. 
A. 6) 163 Fed. 254, 260, 91 C. C. A. 114; Herman v. Youngstown Car 
Mfg. Co. (C. C. A. 6) 191 Fed. 579, 586, 112 C. C. A. 185; Gould 
v. Cincinnati Shaper Co. (C. C. A. 6) 194 Fed. 680, 685, 115 C. C. A. 
74. And were it not for the clause in the claim which we hâve italicized 
above, we should probably be disposed to think that infringement had 
not been avoided. But a necessary élément of the claim is that the 
finger pièce be "adapted to be swung down into the chamber when not 
in use." In defendant's structure the so-called "finger pièce" is adapted 
to be swung down into the chamber only when in use. 

[10] True, this "use" is in locking the adjusting mechanism; but 
if it be said that the claim means that the finger pièce be adapted to 
swing down into the chamber when not in use as a finger pull in draw- 
ing the binder strips taut, the answer seems obvious that the only ob- 
ject of swinging into the chamber the finger pièce of the patent is 
to keep it out of the way when perf orming no f unction ; and we can- 
not think that a structure which requires the swinging of the finger 
pièce into the chamber in the performance of one of its functions, viz. 
locking the mechanism, and whose unlocking imperatively requires the 
removal of the finger pièce from its "swung" position, is within the 
spirit even if within the letter of the claim. We think, in other words, 
that defendant's binder lacks the "finger pièce * * * adapted to 
be swung down into the chamber when not in use" ; and a claim is 
not infringed if one of its éléments is omitted without the substitution 
of an équivalent. Cimiotti Unhairing Co. v. Amer. Fur Refining Co., 
198 U. S. 399, 410, 25 Sup. Ct. 697, 49 L. Ed. 1100; Union Paper 
Bag Co. v. Advance Bag Co. (C. C. A. 6) 194 Fed. 126, 138, 114 C. 
C. A. 204; Underwood Typewriter Co. v. Royal Typewriter Co. (C. 

C. A. 2) 224 Fed. 477, 479, C. C. A. ; Natl. Cash Register 

Co. v. Gratigny (C. C. A. 6) 213 Fed. 463, 465, 130 C. C. A. 109. We 
think the équivalent lacking. 

[11] Claim 19, which is the broadest of the claims in suit, is printed 
in the margin. 9 It is assailed as invalid (a) because anticipated by 
Rosenthal, if the longitudinal bar of the Bushong patent is regarded as 
a guide only; (b) for lack of invention over the prior art generally; 
and (c) because of prior invention by Proudfit, if the claim is con- 
strued as requiring the longitudinal bar to act as an anchor to the cross- 
bar as well as a guide. 

It will be seen that the claim reads directly upon Rosenthal (see 
illustration in this opinion), provided his guides, which longitudinally 
engage the extension of his crossbar, are thé équivalent of the "bar on 
which said crossbar is slidably mounted" of claim 19; for Rosen- 
thal's notched bar is clearly an extension of his crossbar (especially in 

« "19. The combination with the covers, of binding cords ; a crossbar to 
which said binding cords are secured ; a bar on which said crossbar is 
slidably mounted carried by one of said covers ; and means for securing said 
crossbar in its adjusted position on said bar." 
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view of the statement in his spécification that it may be attachée! di- 
rectly to the crossbar without the interposition of the spring) ; and in 
finding infringement of other claims of the patent in suit we hâve re- 
garded defendant's extension of its crossbar as the crossbar of the pat- 
ent. Manifestly, mère reversai of parts so as to make Rosenthal's 
notched bar (crossbar extension) run over and upon instead of thraugh 
his guides would not avoid infringement. Duner v. G. R. Railway 
Co., C. C. A. 6, 171 Fed. 863, 866, 867, 96 C. C. A. 531. If, then, the 
"bar on which" the "crossbar is slidably mounted" is merely a guide for 
the movement of the crossbar in tightening and loosening the strips — 
unless, in other words, we can construe the claim as requiring the bar 
to carry an élément of the locking mechanism — we think the claim 
anticipated by Rosenthal; for a bar which opérâtes only as a guide 
would be but the équivalent of Rosenthal's guides. In view of the 
facts that 12 of the claims of Bushong's third patent expressly pro- 
vide for a sliding of the crossbar on the ratchet (while others of the 
claims omit this feature), and that in his spécification Bushong not 
only did not limit himself to his improvement as illustrated and de- 
scribed, but expressly claimed it "broadly," we think we are not 
justified in construing the broad claim in question as requiring that 
the bar on which the crossbar slides shall c*arry one élément of the 
locking mechanism — notwithstanding in ail of Bushong's réductions to 
practice his longitudinal bar performed that office. We think to so 
construe the claim would violate the gênerai rule which forbids writ- 
ing an élément into a claim for the purpose of narrowing it, and thus 
making it valid as against objection that it is too broad in view of the 
prior art. McCarty v. Railroad Co., 160 U. S. 110, 116, 16 Sup. Ct. 
240, 40 L. Ed. 358; Scaife v. Falls City Woolen Mills Co. (C. C. A. 6) 
209 Fed. 210, 213, 126 C. C. A. 304; Natl. Cash Register Co. v. Gratig- 
ny (C. C. A. 6) 213 Fed. 463/467, 130 C. C. A. 109; Veneer Mach. 

Co. v. G. R. Chair Co., 227 Fed. 419, C. C. A. , decided by 

this court November 2, 1915. For the reasons stated, we think claim 
19 invalid. It is thus unnecessary to consider the alleged priority 
of invention by Proudfit. 

The decree below awarded injunction against défendant Proudfit, 
but denied his liability to account. This was the correct disposition. 
Proudfit's relation to the défendant company, including his organiza- 
tion and management of it, justified his being made défendant; but 
no individual infringement on his part, either before or after the com- 
pany's organization, is shown. The paragraphe of the answers relied 
on do not amount to admissions of such infringement. 

It results from thèse views that the decrees, so far as appealed f rom, 
in Nos. 2601, 2602, and 2604, should be affirmed, with costs to appellee 
or appellees respectively ; that the decree, so far as appealed from, in 
case No. 2603, should be reversed, so far as it found claim 19 of the 
third patent valid and infringed, and that cause remanded to the Dis- 
trict Court, with directions to enter decree of affirmance as to claims 
18, 22, and 23 ; also affirming as to claims 13, 14, and 24, provided 
complainant within 30 days (or such further time as may be given by 
the District Court) after the filing of the mandate below file in the 
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court below a certifled copy of a due disclaimer under claim 19, ac- 
cording to the practice recognized in Herman v. Youngstown Co., 191 
Fed. 579, 587, 112 C. C. A. 185, and Houser v. Starr, 203 Fed. 264, 
275, 121 C. C. A. 462; and that in No. 2645 the order should be af- 
firmed, except as to the criminal feature, and as to that feature should 
be reversed and remanded, with directions to award a new trial — the 
costs of this court upon the writ of error to be divided. 

On Rehearing. 

PER CURIAM. Rehearing is asked upon the ground that the pat- 
ent in suit (No. 941,757) is invalid for lack of statutory oath specially 
directed to the particular claims in suit, which were added by way 
of amendment to the original application. 

[12] We think the following considérations make this asserted 
ground of invalidity wholly untenable: 

The subject-matter of the three claims in suit was, in our opinion, 
sufficiently disclosed by the original application, which was supported 
by the usual oath. Claim 13 was first introduced in another appli- 
cation made by Bushong, and was involved in interférence proceed- 
ings between the latter and other applicants; it was later included in 
the application for the patent in suit, was made the subject of inter- 
férence proceedings therein between Bushong, Proudfit, and two other 
applicants, and priority was awarded Bushong upon full hearing and 
considération and through the successive actions of the examiner of 
interférences, the board of examiners in chief and the commissioner. 
Claims 14, 15, and 16, which are of scope similar to claim 13, were 
thereupon added. 

It is, we think, fairly open to presumption that the Patent Office 
required no supplemental oath in connection with the amendment be- 
cause of the disclosure of the invention in the application for the 
patent in suit, and because satisfied that the subject-matter of the 
amendment was invented by Bushong before the original application 
for the patent in suit was presented, and was a part of the original 
invention covered by that patent ; and that Bushong was the first and 
sole inventer of such subject-matter — subjects with respect to which 
we entertain no doubt. 

The history of the Patent Office proceedings (including the inter- 
férence) precludes any suggestion of ignorance or of personal non- 
participation on Bushong's part with respect to the amendment by the 
addition of the claims in suit. Moreover, lack of supplemental oath 
was not raised in this cause by the pleadings. 

Thèse considérations, in our opinion, effectually differentiate the 
cases relied upon in support of the asserted invalidity. 

The pétition for rehearing is denied. 
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WARD BAKING CO. et al. y. WEBER BROS, et aL 

(Circuit Court of Appeals, Third Circuit. Jamiary 17, 1916.) 

No. 2010. 

1. Appeal and Error <S=>874(2) — Infringement Suit — Appeal from Inter- 

LOCUTORY DECREE— SCOPE OF REVIEW. 

TJiider Judicial Code (Act March 3, 1911, c. 231) § 129, 36 Stat. 1134 
(Comp. St. 1913, § 1121), which authorizes an appeal from an interlocutory 
decree granting or refusing an injunction the complalnant in an infring- 
ment suit in which an injunction is prayed for may appeal from an inter- 
locutory decree, which dismisses the bill as to certain of the daims sued 
on, either on the ground of invalidity or noninf ringement ; but such 
appeal brings up for review only that part of the decree relating to 
such claims and specified as error, and défendant can hâve the other 
parts of the decree reviewed only by a cross-appeal. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. § 3533; 
Dec. Dig. <S=874(2).] 

2. Patents <®=>328 — Validitt and Infringement — Machine for Working 

AND Sl-IAPING DOUGH. 

The Corby & Corby patents, reissue patent No. 11,751 (original No. 
590,133), for a machine for working and shaping dough, claims 8 and 13, 
held not infringed ; No. 611,563, for improvements on such machine, 
claims 1, 2, 4, 5, and 16, helâ void for lack of invention ; and No. 649,437, 
claim 6, and No. 672,414, claim 13, also for improvements held not in- 
fringed, and claims 10, 11, and 16 of the latter void for lack of invention. 

Appeal from the District Court of the United States for the Dis- 
trict of New Jersey ; Thos. G. Haight, Judge. 

Suit in equity by the Ward Baking Company and the Thomson Ma- 
chine Company against Harry J. Weber and Frederick W. Weber, 
trading as Weber Bros., and the J. H. Day Company. From the decree, 
complainants appeal. Affirmed. 

The following is the opinion of the District Court, by Haight, Dis- 
trict Judge: 

The Ward Baking Company, one of the plaintiffs, is the owner of, and the 
Thomson Machine Company, the other plaintiff, is the exclusive licensee to 
manufacture and sell under, the following patents, which were each issued to 
William S. and Charles I. Corby, viz.: Reissue No. 11,751, dated June 20, 
1899; No. 611,563, dated September 27, 1898; No. 649,437, dated May 15, 
1900; and No. 672,414, dated April 16, 1901. It is alleged that a machine 
manufactured by défendant the 3. H. Day Company, and used by the défend- 
ants Weber Bros., inf ringes the following claims of thèse patents, viz. : Claims 
6, 7, 8, 9, 11, 12, 13, 15, and 17/ of reissue No. 11,751 ; claims 1, 2, 4., 5, and 16 
of No. 611,563 ; claim 6 of No. 649,437 ; and claims 10, 11, 13, and 16 of No. 
672,414. Ail of the patents relate to a machine for working and shaping 
dough. The reissued patent is the basic one ; the others covering merely vari- 
ations and improvements thereof. 

J. H. Day, to whose business the J. H. Day Company succeeded, had 
originally been licensed by the patentées to manufacture and sell dough- 
moulding machines under the patents in suit. Subsequently the patents were 
transferred to one of the predecessors in title of the Ward Baking Company, 
to whom Day also transferred his rights in the patents. In 1908 the J. H. 
Day Company entered into an agreement with the predecessor in title of the 
Ward Baking Company, whereby the former was to manufacture and sell 
the dough moulders and pay the latter a royalty. A number of machines 

©=»For other cases see same topio & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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were manufacturée! under this agreement. It was later superseded by the 
exclusive license, granted in 1911 to the C. A. Thomson Machine Company, 
whose name was subsequently changed to the Thomson Machine Company. 
This latter company had been manufacturing and selling a dough-moulding 
machine in compétition with the machine of the patents in suit, and in 1910 a 
suit was instituted in the Eastern District of Pennsylvania by the predecessor 
in title of the Ward Baking Company against the C. A. Thomson Machine 
Company for an alleged infringement of reissued patent No. 11,751. This 
suit was settled, and the exclusive license before mentioned, granted to the 
<j. A. Thomson Machine Company. In 1912 the C. A. Thomson Machine Com- 
pany, having learned that the Day Company was making a machine which it 
considered infringed the patents in suit, caused a notice to be sent to the 
latter company to that elïect, and called upon it to refrain from further in- 
fringement. Thereafter this suit was instituted. 

The machine of the patent was designed to be used in one of the processes 
of making bread on a large scale. After the dough has acquired the proper 
degree of lightness, it is separated into small masses, to be made into loaves 
for baking. It is the design of the machine of the patent to knead and 
shape such masses. The machine of the reissued patent may be briefly describ- 
ed thus: Upon a suitable frame a rigid table is constructed, at each end of 
which is moimted a roller, and over the rollers an endless belt or apron is 
passed, the upper part of which rests upon and travels over the table. 
Above the table and the belt is a yieldingly supported pressure board held in 
place by suitable devices, with means provided for adjusting it toward and 
away from the table and belt. It is between this pressure board and the belt 
that the dough is kneaded and shaped as it is carried along by the belt. The 
batch of dough which is to be so converted into a loaf first passes between a 
pair of rollers, mounted at the forward end of the frame, by which it is sheet- 
ed. At the front entrance of the space between the top of the belt and the 
under side of the pressure board is a device referred to in the patent as a 
"curler." Its function is to engage the front end of the dough sheet after it 
has passed between the sheeting rollers onto the carrying belt and retard it 
sufficiently to start it coiling or rolling up so that the sheeted dough will 
pass into the space between the traveling belt and the pressure board (which 
space is greater than the thickness of the sheeted dough) in a coiled or 
thickened condition, and thus will be kneaded and shaped into a loaf. The 
curler of the reissued patent is not an intégral part of the pressure board. It 
is yielding, so that, as the dough sheet, which is engaged by it, is rolled up or 
coiled, it rises out of the way and thus allows the coiled or rolled-up mass to 
pass into the passageway between the pressure board and the belt. It normal- 
ly projects into the path of the advancing dough sheets, so as to constrict or 
narrow the width of such passageway. The "curler" is an élément of each 
of the claims in suit. 

The défenses are stated, in défendants' brief, to be as follows: That the 
reissued patent is void because no statutory ground for reissue existed ; (2) 
that each patent is void for want of novelty ; (3) that each is void for want 
of invention ; ' and (4) that the défendants' machine does not inf ringe. Sev- 
eral other matters are also apparently urged as défenses, or as reasons why 
the relief which the plaintiffs seek should not be granted in equity. Thèse 
will be first considered, and then the main défenses in the order stated. 

1. It is contended on behalf of the défendants that the reissued patent is 
invalid because the description mixes up the nevv and old, and does not 
describe what the invention really is. Evans v. Eaton, 7 Wueat. 356, 5 L. Ed. 
472, and Jacobs Mfg. Co. v. Almond Mfg. Co., 177 Fed. 935, 101 C. C. A. 215 
(C. C. A. 2d Cir.), are cited in support of this contention. It is also urged 
that the patent is void because the spécification "by ambiguity and a needless 
multiplication of nebulous claims is calculated to deceive and mislead the 
public." In support of this Carlton v. Bokee, 17 Wall. 463, 21 L. Ed. ,517, is 
cited. Thèse contentions may conveniently be considered together. It is 
quite true that the spécification does not point out what éléments of the 
machine were old, but the invention and patent relate, not to a single élément 
or an improv émeut on an existing machine, as in one phase of Evans v. Eaton, 
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supra, but to a combination of éléments, producing as a whole, as is claimed, 
an entirely new device. What the patentées claimed as their invention are 
the combinations set forth in the respective claims ; the devices of which the 
machine is composed are specifically described, their mode of opération given, 
and the new and useful resuit to be accomplished is pointed out. Unless dé- 
tective in other particulars, the spécification is therefore sufficient.. Merrill v. 
Yeomans, 94 U. S. 568, 24 L. Ed. 235, Parks v. Booth, 102 U. S. 90, 26 L. Ed. 
54. If in fa et the combinations claimed to be new are not so, or if the inven- 
tion is merely an improvement on an old device, the patent is void on other 
grounds. Nor can I perceive that the description of the invention is not "in 
such full, clear, concise, and exact terms as to enable any person skilled in the 
art * * * to make, construct * * * and use the same." Rev. Stat. § 
48SS (Comp. St. 1913, § 9432). The important feature of the invention, so far 
as the claims in suit are concerned, is the "curler." Not ail of the claims of 
the patent however, include this as an élément of the combination. It is 
stated in the, spécification that some of the advantages of the invention may 
be retained in a machine without a curling device. Because of this state- 
ment in the spécifications, counsel for plaintiff seems to contend that the 
further description of a curler in the spécifications makes the latter ambigu- 
ous and indefinite. This clearly is without merit. The curler is a very essen- 
tial élément of some of the claims, whereas it is not included in others. As 
it was an essential part of some of the claims, it was necessary to be describ- 
ed ; but the inventors pointed out that there were other combinations which 
were claimed and in which the curler formed no part. Exception is also taken 
to the explanation of the meaning of the termi "curler." The curler is first 
described thus: "Adjacent to the front end of the pressure board E, we ar- 
range a yielding pressure device I, under which the dough must pass before 
it enters the space between the belt and the board E, and which opérâtes to 
curl or fold over the advancing end of the mass of dough, and which from its 
function we term the 'curler.' " Then follows a description of the préférable 
form of the curler and the manner and mode of its opération. Later on the 
description con tains this: "By the term 'curler,' as employed in this case, we 
refer to a device which effects a curling, rolling, or folding over or other 
thickening of the forward ends of the dough masses, which device is untinied 
in its opérations relative to the other moving and operative parts of the ap- 
paratus so that in opération it is always in position and ready to act upon the 
dough masses, whether they be delivered rapidly or slowly, or at regular or 
irregular intervais." It is urged that thèse two provisions make the meaning 
of the curler indefinite and ambiguous, It should, perhaps, be noted that the 
latter provision was not in the original patent, but was included in the re- 
issue, apparently to meet some objections of the examiner. There is no in- 
consistency, that I can see, between the two descriptions. They both describe 
a device which causes a curling, rolling, or folding over of the dough masses 
before the latter are carried into the space between the belt and the pressure 
board. The effect of the latter provision was merely to indicate that the in- 
venter was not to be bound by the particular form of "curler" described. The 
same may be said of the objection to the parts of the spécifications which 
refer to the "pressure board." I cannot perceive any merit in the contention 
that there was a needless multiplication of claims, even if such in itself in- 
validâtes an otherwise valid patent. Certain claims do not embrace the curler 
élément, and the reason why they do not is explained in the spécification, as 
above stated. Those which do include the "curler" describe it in différent 
ways, as is customary, one broadly, to embrace infringing devices, and the 
others more narrowly, to avoid devices which might anticipate the broad 
claim. 

2. I fail to appreciate any force in défendants' contention that relief should 
be denied to the plaintiff in equity because the reissued patent will shortly 
expire, or because suits which had fotmerly been instituted against alleged 
infringers were not prosecuted to a conclusion, or because the Thomson Ma- 
chine Company is manufacturing machines under a différent patent than any 
of those in suit, or because of ail of thèse f acts taken together. The reissued 
patent has in fact expired since the beginning of this suit. If, however, the 
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défendants hâve infringed lt, the plalntlffs are entitled to the usual accounting, 
although, of course, not now to an injunction. So far as the évidence re- 
veals, this suit was broughtï promptly after the plaintiffs learned that the 
Day Company was constructing and selling, and Weber Bros, were using, 
what the plaintiffs considered an infringing machine. J. H. Day and the J. 
H. Day Company had, pursuant to a license, manufactured machines under 
the original patent granted the Corbys (No. 590,133, of which patent No. 11,- 
751, now in suit, is a reissue) from shortly after the time it was issued until 
the license was granted, in 1911, by the predecessor in title of the Ward Bak- 
ing Company, to the Thomson Machine Company. Two of the suits which 
were not prosecuted to a conclusion were instituted in 1898, and the other one 
against the C. A. Thomson Machine Company and others in 1910. The 
abandonment of thèse suits could in no way hâve misled the J. H. Day Com- 
pany, even if such could be considered a proper ground for denying relief, 
because after the suits were abandoned the J. H. Day Company continued to 
operate under its license. The license which was granted to the Thomson 
Machine Company was the resuit of the litigation instituted against that 
company by the owners of the reissued patent, and as this license superseded 
the license which had formerly been granted to J. H. Day Company it fol- 
lows that the latter must hâve had notice of it and of the reason why the 
suit was discontinued. The granting of the license to a competitor who was 
manufacturing under a différent patent could not under any reasonable view 
hâve led the Day Company to believe that the owners of the patent considered 
it of no validity, but should rather indicate that the alleged infringer consid- 
ered it valid and that it was necessary to acquire a license to manufacture 
under it in order to avoid further infringement. But at any rate the fact that 
the Thomson Macbine Company saw fit to manufacture machines under a pat- 
ent of which it was the owner, and not under the patents in suit, either stand- 
. ing alone or taken in connection with the fact that suits which were insti- 
tuted against it and others for infringement were subsequently either discon- 
tinued or not prosecuted, affords neither justification for an infringement of 
the patent nor a reason why a court of equity should deny relief as against 
an infringer. 

3. It is urged that the reissued patent is invalid because no statutory 
ground for reissue existed. Counsel hâve not pointed out, however, wherein 
the statutory ground is lacking, except to state that the meaning of the word 
"curler" in claim 6 of the reissued patent (which claim is the same as claim 
6 of the original patent) has been broadened by a gênerai définition of the 
curler which is inserted in the description of the reissued patent ; otherwise, 
they hâve contented themselves with quotations from the opinions in several 
cases, without showing their applicability to the facts of this case. I hâve 
considered however, the validity of the reissue in the light of those cases. It 
is, of course, entirely well settled that a reissued patent cannot cover any 
other or différent invention than that which is described in the original 
patent ; but it is apparent from a comparison of the original and the reissued 
patents in this case that the latter is not open to that objection. While it is 
also true that a reissued patent is invalid if the defect in the original was not 
due to inadvertence, accident, or mistake, it is equally true that the courts 
will not review the décision of the Commissioner upon the question of inad- 
vertence, accident, or mistake unless it is manifest from the record. Topliff v. 
Topliff, 145 TJ. S. 156, 171, 12 Sup. Ct. 825, 36 L. Ed. 658 ; Hobbs v. Beach, 
180 U. S. 383, 395, 21 Sup. Ct. 409, 45 L. Ed. 586. The record in the Patent 
Office does not by any means rnake manifest that any defect in the original 
patent, which the reissue sought to cure, was not due to an actual mistake 
or inadvertence. The first 10 claims of the reissue are identical with the 10 
claims of the original patent, and the remaining claims of the former, rather 
than broadening the scope of the claims of the original, lirait them. 

Quite a différent situation is therefore presented than if they broadened the 
claims of the original. Mann v. Harwood, 112 U. S. 354, 362, 5 Sup. Ct. 174, 6 
Sup. Ct. 451, 28 L. Ed. 665. What the patentées undoubtedly desired to pro- 
tect themselves against was the possibility that the combinations of the origi- 
nal claims were too broad ; and they therefore sought to hâve introduced into 
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the reissue additional clalms, narrower and more limited. The patentées 
were entitled to claim their invention in the broadest way in which it could 
be properly claimed as well as the narrowest. If, through accident or inad- 
vertence.or mistake it was not claimed in the latter way, and the validity of 
the patent was thereby jeopardized, they were entitled to hâve the mistake 
remedled by a reissue, and they were not compelled to await a suit upon the 
original patent in order to hâve it determined whether its claims were too 
broad. The remarks of Mr. Justice Brown in Hobbs v. Beach, supra, 180 U. 
S. at 394, 21 Sup. Ct. 414, 45 L. Ed. 586, are applicable hère: "Possibly the 
error was such as would not hâve impaired the patentee's rights under hls 
original designs ; but he was entitled to the full scope of his invention, and if 
he were dissatisfied with the drawings as they stood, and the error was purely 
an inadvertent one, we think it was within the jurisdiction of the Commis- 
sioner of Patents to order the patent to be reissued. The défense is purely a 
technical one. * * * To justify a reissue it is not necessary tliat the 
patent should be wholly inoperative or invalid. It is sufficlent if it fail to 
secure to the patentée ail of that which he has invented and claimed. * * * 
The only alternative of a reissue was a suit upon the original patent, in 
which the patentée would be compelled to take his chances of success, not- 
withstanding the error in his drawing when in case of defeat the tirne in 
which to obtain a reissue rnight hâve expired. We do not think he should 
be driven to this expédient." See also Steiner & A 7 oeghtly Company v. Tabor 
Sash Company, 178 Fed. 831 (C. C. N. J.). It also appears that claims 6, 8, and 
S of the reissue are the saine as in the original patent. If they were valid in 
the original, they are valid in the reissue. Gage v. Herring, 107 U. S. 640, 2 
Sup. Ct. 819, 27 L. Ed. 601 ; Mahn v. Harwood, supra ; Thomson-Houston 
Electric Company v. Black River Traction Company, 135 Fed. 759, 68 C. C. 
A. 461 (C. C. A. 2d Cir.). Of course, if the descriptions in the reissue has 
given a broader meaning to any élément of the claims than it had in the 
original patent, the claims of the reissue would not be the same as the 
claims of the original, and the rule just stated would not apply. 

It is urged, as before stated that the définition of the "curler" in the de- 
scription of the reissue has imparted a new meaning to the word "curler" as 
used in the claims thereof, the effect of which is to broaden the scope of the 
original claims, in which the curler was an élément, and thereby bring the 
reissued patent within the well-settled rule first announced in Miller v. 
Bridgeport Brass Co., 104 U. S. 350, 26 L. Ed. 783. I do not think, however, 
that the gênerai définition of the "curler" which is added to the description 
of the reissued patent, in any way substantially broadened the meaning of 
that term. Irrespective of what I hold, as above stated, to hâve been the 
purpose of inserting the gênerai définition, the patentées would not hâve been 
confined to the particular form of the curler illustrated and described in 
the original patent, but, in view of the prior state of the art, would hâve 
been entitled to a fair range of équivalents. But if my conclusion in this re- 
spect is wrong, and the claims of the original which are also in the reissue, 
are broader, still I do not think that they are invalid for that reason, becausa 
they were for substantially the same invention, and the reissue was applied 
for in a reasonable time — about six months — after the original was granted, 
and before, as far as the record shows, any intervening rights of third per- 
sons had arisen. Topliff v. Topliff, supra, 145 U. S. 165, 12 Sup, Ct. 825, 36 L. 
Ed. 658. This case is not like Coon v. Wilson, 113 U. S. 268, 5 Sup. Ct. 537, 
28 L. Ed. 963, where a reissue was held invalid which was applied for only 
a little over three months after the original patent was granted. In that case 
the patentée waited until the défendants produced their device and then ap- 
plied for such enlarged claims as to embrace that device — which had not 
been covered by the claim of the original patent — and it was apparent, from 
a comparison of the two patents, that the application for a reissue was made 
merely to enlarge the scope of the original. I conclude, therefore, that the 
reissued patent was not improperly granted. 

4. Nearly 200 printed pages of the record are taken up with patents show- 
ing the prior state of the art, the greater part of which might better hâve 
been omitted. Catalogues hâve also been offered. Of thèse only the French 
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patent issued to Dathis in 1885 seems to require any extended considération. 
The others may be disposed of with the statement that they show that ail of 
the éléments of the claims in suit of the reissued patent, with the exception 
of the curler, were old in the art. In none of them, however, is there found a 
device corresponding to the curler of the reissued patent or an équivalent 
thereof. The flaring mouths of the Hotine, Keller, Kumler, and Driscoll pat- 
ents are clearly not the équivalents of the curler of the reissued patent. They 
do not perform the same function. The purpose of the curler is to roll or 
coil the dough before it is carried into the passageway between the traveling 
belt and the pressure board. This is accomplished by constricting the en- 
trance to the passageway as before described. Manifestly, if the passage- 
way at the opening is larger than it is inside, as in the devices with the flar- 
ing mouths, there could be no rolling or coiling of the dough before it enters 
the passageway. If the dough were in sheet forai of less thickness than the 
distance between the upper side of the belt and the undçr side of the pressure 
board when entering the passageway, it would pass through without any 
kneading taking place. It was to overcome this that the curler of the patent 
in suit was devised. 

It is urged on behalf of the défendants that the Dathis patent is a complète 
anticipation of ail of the patents in suit. If it does not anticipate the reissued 
patent, it does not anticipate any of the others. It is an apparatus designed 
to knead bread dough. It has a frame, at each end of which is mounted a 
roller, over which is passed an endless belt on which the dough is carried, 
and it has the upper plane or pressure board, as in the reissued patent. The 
dough is placed, as in the reissued patent, on the endless belt or conveyer, and 
is carried by it into the passageway between the belt and the pressure board 
and is thus kneaded. Underneath the belt, instead of the rigid table of the 
patent in suit, V-shaped laths are placed. Thèse, as stated in the patent, form 
a lower plane and "by the rigidity that they give to the belt or conveyer when- 
ever they corne in contact with it, give the dough the combined flattening 
and stretching." Hère the similarity between the machines ends. The shape 
of the laths tends to lengthen out the mass of dough, and the number used 
dépends upon the thickness and length of the loaves desired to be made. The 
drawings show a third roller mounted above the forward roller over which 
the belt passes. The purpose of this roller as stated in the patent, is to ex- 
ercise a sufflcient pressure on the belt to prevent the trouble which might 
resuit from its insufficient tension. The forward end of the upper plane or 
pressure board is beveled, thus giving to the entrance of the passageway be- 
tween the upper and lower pianes a flaring mouth. There is no device inde- 
pendent of the pressure board and belt to perform the function of the curler 
of the patent in suit. The spécifications state that the upper plane can be 
raised, lowered, or inclined as desired. The défendants contend that if this 
upper plane is inclined towards the forward end of the machine, the passage- 
way between the belt and the pressure board is narrowéd or constricted, as 
it is in the plaintiffs' patent by means of the curler; that the yielding feature 
of the curler is supplied by the yielding and flexible character of the belt and 
the foremost lath on which the belt rests, and that therefore this machine 
can be made to accomplish, without modification, the same function in sub- 
stantially the same way as the machine of the plaintiffs' patent, the only dif- 
férence between them being in the structure of the parts. Unless the upper 
plane is thus inclined and there ls a yielding of the belt and laths, the ma- 
chine clearly has no équivalent of the curler, for the reasons above given in 
discussing the other patents of the prior art. 

If it be assumed that the défendants' contention in this respect is edrreet t 
the question arises whether the descriptions and drawings of the Dathis 
patent contain or exhibit a substantial représentation of the invention of the 
patent in suit, in such full, clear, and exact terms as to enable any person 
skilled in the art or science to which it pertains without the necessity of 
making experiments, to practice that invention, for, if they do not, this patent 
would not négative novelty in the patent in suit. Hanifen v. Godshalk, 84 
Fed. 649, 28 C. C. A. 507 (C. O. A. 3d Cir.) ; Seymour v. Osborne, 11 Wall. 516, 
555, 20 L. Ed. 33 ; Cawood Patent, 94 U. S. 695, 704, 24 L. Ed. 238. It is en- 
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tirely clear, both from the description and the claims of the relssued patent, 
that the curler of that machine ïs a device separate and distinct from the 
pressure board and the traveling belt, and that it is designed to engage the 
dough before it reaches the pressure board, and roll it up. There is nothing 
in the description or drawings of the Dathis patent which in any way sug- 
gests such a curler. In describing the opération of the machine it is stated 
that the dough is placed on the belt in prepared masses, either by hand or by 
a chain of buckets or by a chain pump, etc., and then carried by an endlesa 
belt G under the board F, fixed above the belt. The drawings also indicate 
that the mass of dough designed to be kneaded should be greater in diameter 
than the space between the top of the belt and the under side of the pressure 
board, and that it was not designed to operate on sheets of dough. There is 
nothing said in the Dathis patent about the laths being flexible; on the 
other hand, their purpose is stated to be to give "rigidity" to the belt when- 
ever they come in contact with it. There is no mention of a curling opération 
or feature, and it would seem that it was never contemplated. The machine 
evidently was designed primarily to flatten and elongate lumps of dough 
greater in diameter than the space between the belt and the under side of the 
pressure board. The two machines, so far as the curler élément is concerned, 
are quite différent in principle. I cannot find that the disclosure of the 
Dathis patent measures up to the rule above stated, nor can I find a sub- 
stantial identity between the two machines. 

5. In regard to the contention that the claims in suit of the reissued patent 
are void for lack of invention, I think that the combination of the curler, 
which was new, with the other éléments constituted invention. There was far 
more than a change in structure over Dathis. The latter did not, as I en- 
deavored to show before, describe a curler or an équivalent thereof. The 
principle and mode of opération of the machines is quite différent. 

As patent No. 611,563, at least as far as the claims in suit are concerned, 
differs from the preceding patent only in the addition of the "shield," I am 
constrained to find that it lacks invention. At the most the only change 
made was in the form of the curler of the earlier patent. Such devices as 
the shield apparently were old in the art, and it is scarcely conceivable, if 
in practice it was found that the dough sheet might at times pass over, 
rather than under, the curler, that any ordinary mechanic would not hâve 
done just what the Corbys did, namely, extend the face of the curler towards 
the rollers through which the dough is fed to the belt. Neither do I think 
that claims 10, 11, or 16 of patent No. 672,414 exhibit invention. Their only 
new feature is a séries of projections arrangea on the under side of the pres- 
sure board to engage and operate upon the dough. This was but a duplication 
of the rib // of the sixth claim of patent No. 649,437. Under well-settled 
principlcs this did not constitute invention. Claim 13 on this point présents 
more difficulty, because one of the éléments is a pressure board, having a 
pivotai part provided with projections. There is nothing in the prior art 
exhibiting a pressure board of this construction, and it may be that it con- 
stituted invention to hâve devised it; but I do not find it necessary to 
décide this question, because I do not think the défendants' machine infringes 
this claim. 

6. The défendants' machine opérâtes on the same principle as the machine 
of the reissued patent. It bas the sheeting rollers, and in lieu of the traveling 
belt a rotary drum which admittedly is a mechanical équivalent of the 
traveling belt. There is an opposing pressure device, consisting of a semi- 
circular compression plate, which performs the same function in exactly the 
same way as the pressure board of the reissued patent. It also has a curler 
at the forward end of the pressure plate ; that is to say, at the end where 
the dough is fed into the passageway between the drum and the pressure 
plate, which constricts the entrance to the passageway, as does the curler o£ 
the reissued patent. The curler of the défendants' machine consists of a 
plate suspended at its upper end above the drum, at the forward end of the 
pressure plate. This upper end, with which the dough first cornes in contact, 
is curved upward and away from the drum, making a flaring mouth, and at 
the same time a shield to prevent the forward end of the dough sheet from 
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passing over the upper edge of the pressure plate. The surface of the pres- 
sure plate is corrugated, so as to engage the dough as It 1s carried forward 
by the drum and to cause It to roll, curl, or thlcken. Thèse corrugatlons per- 
form the same functlon and are the équivalent of the retarding shoulder of 
some of the claims of the reissued patent. The curler is not affixed to the 
pressure plate, but the lower end is provided with a hook clip extending down- 
ward and which straddles the upper edge of the pressure board or plate ; the 
hook being attached to the curler plate in such a manner that the upper end 
of the pressure plate is between the lower end of the curler plate and the 
downward extending shank of the hook clip. Normally, when not in opéra- 
tion this shank of the hook clip rests upon the upper end of the pressure plate, 
and when in opération— that is to say, when the dough is passing under it — • 
the curler plate is lifted, so that its lower end is brought in contact with the 
upper end of the compression plate. When in a position of rest, or not in 
opération, the curler plate hangs a short distance from the drum. As the 
dough passes through and is rolled or curled, the pressure plate is pressed 
upwards, and thus moves out of the path of the advancing dough, and then 
drops back into place, in the same manner as the curler of the reissued patent. 
The curler is mounted in a way which is substantially équivalent to being 
mounted on a flxed axis relative to the advancing means. 

The weight of évidence tends to show that the forward end of a pièce of 
dough passing between the sheeting rollers is engaged by the curler and 
curled before it entirely disengages the rollers. To ail intents and purposes 
the curler of the défendants' machine performs exactly the same function in 
.substantially the same way as the curler of the reissued patent. I therefore 
flnd that it infringes claims 6, 7, 9, 11, 12, 15 and 17 of the reissued patent. 
I do not think it infringes claim 8, because one of the éléments of that claim 
is "a spring which holds the curler 1 toward the belt." There is no such élé- 
ment in the défendants' machine, nor an équivalent thereof. Claim 13 is 
limited to a "longitudinally stationary pressure board." The pressure board 
of the défendants' machine is semicircular. As the patentées saw fit in this 
claim to limit the shape of the pressure board and to make the shape an 
élément of their claim, I do not think that this claim is infringed by the de- 
fendants' machine. Claim 6 of patent No. 649,437 embraces only one élément ; 
that is to say, a pressure board with a curling device consisting of a rib 
located near its feed end. The pressure plate of the défendants' machine, 
considered as distinct and separate from the curler plate, bas no such rib. 
The curler plate of the défendants' machine is not an intégral part of the 
pressure plate. It is movable and yieldingly pivoted. It is this feature, 
among others, which causes it to infringe the curler élément of the reissued 
patent. It cannot be said that the curler of the défendants' machine is a 
separate and distinct élément and at the same time that it isi an intégral 
part of the pressure board. At the time this patent was applied for the fleld 
of invention as respects the curler had been narrowed by the previous patents. 
It is therefore not entitled to the same range of équivalents as the earlier 
patents. For substantially the same reasons I do not think that défendants' 
machine infringes claim 13 of patent No. 672,414. The curling plate of the 
former is neither an intégral part of the pressure plate, nor is it pivotally 
connected thereto. 

A decree will be signed in accordance with thèse conclusions. No costs will 
be allowed, as neither party has prevailed as to ail of the claims in contro- 
versy. 

R. M. Everett, of Newark, N. J. (Léo. J. Matty, of New York City, 
of counsel), for appellants. 

James L. Hopkins, of St. Louis, Mo. (Clore, Dickerson & Clayton, 
of Cincinnati, Ohio, of counsel), for appellees. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit 
Judges. 
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McPHERSON, Circuit Judge. The four devices in controversy 
relate to machines for working and shaping dough, and are capable 
of being used çonjointly. The principal patent is reissue No. 11,751, 
dated June 20, 1899, the original having been issued September 14, 
1897; the other three are for minor improvements, No. 611,563, is- 
sued September 27, 1898, No. 649,437, issued May 15, 1900, and No. 
672,414, issued April 16, 1901. The Ward Baking Company acquired 
title to ail the patents, and in December, 1912, brought this suit to 
restrain Weber Brothers from infringement. In paragraph XVI the 
bill specified the daims upon which the company relied, thèse being 19 
in number, 9 belonging to the first patent, 5 to the second, 1 to the 
third, and 4 to the fourth. After a final hearing on pleadings and 
proofs, an interlocutory decree was entered declaring the reissue to 
hâve been properly granted, and upholding the novelty of the 19 
claims in suit. The decree also declared the 9 claims of the reissue 
to be otherwise valid, and decided that 7 of them had been infringed. 
The 5 claims of the second patent were held void for lack of inven- 
tion over the reissue, and 3 claims of the fourth patent were also held 
void for lack of invention over the only claim (the sixth) of the third 
patent that is involved. The remaining 2 claims of the reissue, the 
only claim of the third patent that is involved, and 1 claim of the 
fourth patent, were held to be infringed. No finding was made con- 
cerning the validity of the 6th claim of the third patent. From this 
decree the Baking Company alone has appealed, and assigns for error 
so much of it as affects the company's interest adversely. The défend- 
ants hâve not appealed, but they assert, nevertheless, that the whole 
decree has been brought up by the company's appeal, and that any 
part of it is open to attack by either side. Accordingly they specify 
the parts to which they object, and cite in support of their position 
Smith v. Vulcan Iron Works, 165 U. S. 518, 17 Sup. Ct. 407, 41 L. 
Ed. 810.' The argument requires us to consider the scope of that 
décision and of some later cases. 

The décision turned on the construction of section 7 of the act of 
1891 (Act Mardi 3, 1891, c. 517, 26 Stat. 828) establishing the Circuit 
Courts of Appeals; and the question was stated by the court to be: 

" * * * Whether, In a suit in equity for the Infringement of a patent, an 
appeal to the Circuit Court of Appeals from an interlocutory order or decree 
of the Circuit Court, granting an injunction, and referring tlie case to a 
master to take an account of damages and profits, may be from the whole 
order or decree, or must be restricted to that part of it which grants the in- 
jonction, and whether the Circuit Court of Appeals, upon sucl) an appeal, 
may consider and décide the merits of the case, and, if it décides them in 
the defendant's favor, may order the bill to be dismissed." 

Having pointed out that the fédéral courts were not completely in 
harmony on this subject, the court called attention to the fact that in 
England and in New York and New Jersey the appellate courts in 
chancery had power on appeal from an interlocutory decree to exam- 
ine the merits of the controversy, and to dismiss the bill if the merits 
were with the défendant, thus saving both parties the needless expense 
of going on with the suit. But this practice had never prevailed in 
the fédéral courts ; there no appeal in equity would lie except from a 
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final decree, and "an order or decree in a patent cause, whether upon 
preliminary application or upon final hearing, granting an injunction 
and referring the cause to a master for an account of profits and dam- 
ages, was interlocutory and not final, and therefore not reviewable 
on appeal before the final decree in the cause." 

This being the condition of the fédéral law in 1891, the court took 
up section 7 of the act establishing the Circuit Courts of Appeals, 
which provided as follows: 

" * * * Where, upon a hearing In equity in a District Court, or In an 
existing Circuit Court, an injunction shall be gra-nted or continuée by an 
interlocutory order or decree, in a cause in which an appeal from a final 
decree may be taken under the provisions of this act to the Circuit Court of 
Appeals, an appeal may be taken from such interlocutory order or decree 
granting or contvnuing such injunction to the Circuit Court of Appeals" 

— and declared that this section authorized, "according to its grammat- 
ical construction and natural meaning, an appeal to be taken from the 
whole of such interlocutory order or decree, and not from that part 
of it only which grants or continues an injunction." The object of 
the section was stated in the following paragraph: 

"The manifest intent of this provision, read in the light of the previous 
practice in the courts of the United States, contrasted with the practice in 
courts of equity of the highest authority elsewhere, appears to this court to 
hâve been, not only to permit the défendant to obtain immédiate relief from 
an injunction, the continuance of which throughout the progress of the cause 
might seriously affect his interests, but also to save both parties from the 
expense of further litigation, should the appellate court be of opinion that the 
plaintiff was not entitled to an injunction because his bill had no equity to 
support it." 

In Re Tampa R. R. Co., 168 U. S. 588, 18 Sup. Ct. 179, 42 U Ed. 
589, the court again considered the subject, and said: 

"We are not called on to say that an appeal would lie from an order simply 
appointing a receiver, but where the order also grants an injunction, the 
appeal provided for may be taken, and carries up the entire order, and the 
case may indeed, on occasion, be considered and decided on its merits." 

In Highland Railroad v. Equipment Co., 168 U. S. 630, 18 Sup. Ct. 
241 (42 L. Ed. 605), the court had before it. the 1895 amendment of 
section 7 (Act Feb. 18, 1895, c. 96, 28 Stat. 666), which changed the 
section so as to read : 

"That where, upon ai hearing in equity in a District Court or a Circuit 
Court, an injunction shall be granted, continued, refused, or dissolved by au 
interlocutory order or decree, or an application to dissolve an injunction shall 
oe refused, in a case in which an appeal from a final decree may be taken 
under the provisions of this act to the Circuit Court of Appeals, an appeal 
may be taken from such interlocutory order or decree granting, continuing, 
refusing, dissolving, or refusing to dissolve an injunction to the Circuit Court 
of Appeals." 

And the court declared that, when an appeal is taken from an in- 
terlocutory order or decree, either granting or dissolving an injunc- 
tion — 

"the whole of such interlocutory order or decree is before the Court of Ap- 
peals for review, and not simply that part which grants or dissolves the in- 
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junction, and that on the hearing in the Court of Appeals that court may 
consider and décide the case upon Its merits." 

But the court went on to say that Smith v. Vulcan Iron Works and 
In re Tampa Railroad proceeded upon the ground that in each of those 
cases there was a distinct order granting, continuing, or dissolving an 
injunction, while in the case then before it there was no such order, 
although a receiver had been appointed and as a part of such appoint- 
ment there had been the usual command to the receiver to take, and 
to the défendant to surrender, possession of the Highland Railroad's 
property. The court stated that the question was not whether some 
directions of a mandatory nature in the nature of an injunction might 
not properly be included in an order appointing a receiver, but whether 
Congress in this législation (section 7, as amended) had provided for 
appeals in any case except where an injunction, technically speaking, 
was eîther the sole or a principal part of the order or decree; and 
the question was answered by deciding that if Congress had intended 
to permit appeals from orders appointing receivers, as well as from 
order s in respect to an injunction, an express provision to that effect 
would doubtless hâve appeared in the statute : 

"Its omission of the one and the mention of the other is a clear déclara- 
tion that only one should be the subject of appeal and the other not. And 
it would savor of judicial législation to hold that, although Congress has not 
authorlzed appeals from orders appointing receivers, the mère fact that in 
such an order there is a direction of a mandatory character, either expressed 
or implied, in respect to taking possession, makes it appealable, as an order 
granting an injunction." 

In Kirwan v. Murphy, 170 U. S. 209, 18 Sup. Ct. 592, 42 L, Ed. 
1009, the ruling of Smith v. Vulcan Iron Works was stated to be that 
the Circuit Court of Appeals, on appeal from an interlocutory order 
or decree granting an injunction or ordering an accounting in a 
patent suit, might consider and décide the case on its merits, and there- 
upon render or direct a final decree dismissing the bill. 

And in Mast v. Stoyer Co., 177 U. S. 494, 20 Sup. Ct. 712 (44 L. 
Ed. 856), the décision in Smith v. Vulcan Iron Works was again said 
to be: 

" * • * That, if the appellate court were of opinion that the plaintiff 
was not entitled to an injunction because his bill was devoid of equity, such 
court might, to save the parties from further litigation, proceed to consider 
and décide the case upon its merits, and direct a final decree dismissing the 
bill." 

In the Courts of Appeals, the following cases are in line with the 
f oregoing décisions : United States Co. v. American Co. (C. C. A. 7) 
82 Fed. 250, 27 C. C. A. 118; Carson v. Combe (C. C. A. 5) 86 Fed. 
210, 29 C. C. A. 660; Stover Co. v. Mast (C. C. A. 7) 89 Fed. 336, 32 
C. C. A. 231 ; Texas Ass'n v. Storrow (C. C. A. 5) 92 Fed. 9, 34 
C. C. A. 182; Tornanses v. Melsing (C. C. A. 9) 109 Fed. 711, 47 
C. C. A. 596; Berliner Co. v. Seaman (C. C. A. 4) 110 Fed. 33, 49 C. 
C. A. 99; Worth Co. v. Bingham (C. C. A. 4) 116 Fed. 793, 54 C. 
C. A. 119; Frye Co. v. Meyer (C. C. A. 9) 121 Fed. 535, 58 C. C. A. 
529; Kerr v. New Orléans (C. C. A. 5) 126 Fed. 925, 61 C. C A. 
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450; and Co-operating Co. v. Hallock (C. C. A. 6) 128 Fed. 597, 64 
C. C. A. 104. 

With one exception, each of thèse cases, whether in the Suprême 
Court or in the Courts of Appeals, has to do with an interlocutory 
decree granting an injunction against the défendant, and in each il 
was the défendant that appealed. The exception is Frye Co. v. 
Meyer, where an injunction had been granted originally against the 
défendant, but had been afterwards modified to the plaintiff s dis- 
advantage, and it was the plaintiff that appealed from the modification. 
But the Court of Appeals of the Ninth Circuit, saying that "this ap- 
peal is, in effect, an appeal from an order of the District Court dis- 
solving an injunction," held that the merits of the case were brought 
up, and decided them in the plaintiff's favor, setting the modifying or- 
der aside. 

This brings us to Ex parte National Enameling Co., 201 U. S. 156, 
26 Sup. Ct. 404, 50 L. Ed. 707, a case that requires careful consid- 
ération. The National Company had sued the New England Company 
for infringement of a patent, and had brought the case to a hearing 
on pleadings and proofs. The Circuit Court sustained 9 claims, but 
held the remaining 3 to be void. Of the 9 claims, 5 were held toi be 
infringed, and 4 not to be infringed. As to 7 claims, therefore, the 
bill was dismissed, while it was sustained as to the remaining 5, and 
on thèse an account was ordered and the New England Company was 
enjoined. Thereupon the New England Company appealed to the 
Court of Appeals of the Second Circuit, and within a few days the 
National Company took a cross-appeal. Soon afterwards the cross- 
appeal was dismissed for want of jurisdiction, whereupon the Na- 
tional Company asked for a mandamus to reinstate the appeal. The 
Suprême Court refused the writ on the following ground: After 
pointing out that the decree in the Circuit Court was interlocutory, 
and not final, and that in the fédéral courts no appeal could ordinarily 
be taken except from a final decree, the opinion turned to section 7 
of the act of 1891. This section had then been twice amended — once 
by the act of 1895 already referred to (28 Stat. 666), and once by the 
act of 1900 (Act June 6, 1900, c. 803, 31 Stat. 660) ; but the amendment 
of 1900 had in effect repealed the act of 1895, so that in 1906, when 
the Enameling Company's Case was decided, the section read as fol- 
lows': 

"Where, upon a hearing in equity in a District Court or In a Circuit Court, 
or by a judge thereof in vacation, an injunction shall be granted or continuée,, 
or a receiver appointcd, by an interlocutory order or decree, in a cause in 
which an appeal from a final decree may be taken under the provisions of 
this act to the Circuit Court of Appeals, an appeal may be taken from such 
interlocutory order or decree granting or continuing such injunction or ap- 
pointing such receiver to the Circuit Court of Appeals." Act April 14, 1906, 
c. 1627, 34 Stat. 116. 

It will be noted that the section thus amended contains no provi- 
sion authorizing an appeal from the refusai or dissolution of an in- 
junction, or from the partial dismissal of a bill, and of course the 
language of the opinion is to be applied to that condition of things: 
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"It vdll be notlced that the appeal ls allowed from an interlocutory order 
or decree granting or continuing an injunction, that it must be taken within 
30 daysi, that It is given precedence in the appellate court, that the other 
proceedngs in the lower court are not to be stayed, and that the lovver court 
may require an additional bond. Obviously that which is contemplated is a 
review of the interlocutory order, and of that only. It was not intended 
that the cause as a whole should be transferred to the appellate court prior 
to the final decree. The case, except for the hearing on the appeal from the 
interlocutory order, is to proceed in the lower court as though no sneh appeal 
had beeri taken, unless otherwise .especially ordered. * * * And the pur- 
pose of Congress in this législation was that there be an immédiate review 
of the interlocutory proceedings, and not an advancement generally over other 
litigation." 

Taking up the case of Smith v. Vukan Iron Works, upon which 
the National Enameling Company mainly relied, the court went on 
to say that : 

"In that case it was held that, when an appeal is taken from an interlocu- 
tory order granting or continuing an injunction, the whole of the order is 
taken up, and the appellate court may (if upon an examination of the record 
as thus presented it is satisfied that the Mil is entirely destitute of equity) 
direct a dismissal, and is not limited to a mère reversai of the order granting 
or continuing the injunction. Take an ordinary patent case. If an injunction 
is granted by an interlocutory order, and the order is taken on appeal to the 
Circuit Court of Appeals, and that court is of opinion that the patent is on 
its face absolutely void, it would be a waste of time and an unnecessary con- 
tinuanee of litigation to simply enter an order setting aside the injunction and 
remanding the case for further proceedings. The direct and obvious way is to 
order a dismissal of the case, and thus end the litigation. And such is the 
scope of the opinion in that case. * * * But nowhere in the opinion is it 
intimated that the plaintiff was entitled to take any cross-appeal or to obtain 
a final decree in the appellate court." 

It was argued on behalf of the National Company that, since the bill 
had been dismissed as to 7 of the claims, the decree was final as to 
thèse, and the plaintiff was entitled to appeal. For the reason already 
given, the company could not rely on the amended section 7 of the 
act of 1891 (since the section gave no appeal in such a case), and the 
earlier cases, upon which the plaintiff did rely to sustain the position 
that under the gênerai rules of law the decree was final, were dis- 
tinguished by the court, and were held to hâve no application to the 
case in hand. 

Since the décision of the Enameling Case, the court has referred 
to it twice, but merely as authority for the proposition that on appeal 
from an interlocutory order the Circuit Court of Appeals "might di- 
rect the bill to be dismissed if it appeared that the complainant was 
not entitled to maintain its suit" (Metropolitan Co. v. Kaw Valley 
District, 223 U. S. 523. 32 Sup. Ct. 248 [56 L. Ed. 533]), or as au- 
thority for the proposition that the Court of Appeals might "review 
the whole of the interlocutory decree, not merely the part granting the 
injunction, and [might] détermine whether there was any insuperable 
objection, in point of jurisdiction or merits, to the maintenance of the 
suit, and, if there was, to direct a final decree dismissing the bill" 
(U. S. Fidelity Co. v. Bray, 225 U. S. 214, 32 Sup. Ct. 624, 56 U 
Ed. 1055). 

In several cases the Courts of Appeals hâve been called on to con- 
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sider the scope of the décision. In Page Co. v. Dow, 168 Fed. 704, 
94 C. C. A. 209, the second Circuit stated its understanding to be that 
the Enameling Case had "made it necessary, when a trial judge held 
some claims to be valid and infringed and other claims to be invalid, 
to hâve two appeals on practically the same record — sometimes years 
apart — to secure a détermination of the controversy." In Highland 
Glass Co. v. Schmertz Co., 178 Fed. 972, 102 C. C. A. 316, this court 
distinguished the Enameling décision from the case then under re- 
view, and showed its inapplicability to a situation where the défend- 
ant alone had taken the appeal. And in General Elec. Co. v. Allis 
Co., 194 Fed. 413, 114 C. C. A. 375, we followed the décision, where 
an interlocutory decree had dismissed the bill as to one of two de- 
fendants ; such dismissal being held not to be an appealable order. 
In Electric Co. v. American Co., 184 Fed. 924, 107 C. C. A. 238, 
the eighth Circuit held the décision to cover in principle the case of 
"a suit for the infringement of différent patents for the same or 
kindred inventions, which may be joined in one suit ; and .when in such 
a case the bill is sustained as to some of the patents but dismissed as 
to others by an interlocutory decree, no appeal lies from that part of 
the decree which dismisses the bill as to some of the patents. until after 
the final decree." And the f ollowing cases also ref er to the décision : 
Sheppy v. Stevens (C. C. A. 2) 200 Fed. 946, 119 C. C. A. 330; Howe 
Machine Co. v. Dayton (C. C. A. 4) 210 Fed. 804, 127 C. C. A. 351 ; 
Odell v. Batterman (C. C. A. 2) 223 Fed. 295, 138 C. C. A. 534; and 
Mershon v. Bay City Co. (C. C.) 189 Fed. 753. 

Now, if section 7 of the act of 1891 had undergone no change since 
the décision of the Enameling Case, we should be obliged to hold that 
the Ward Baking Company could not appeal from the interlocutory 
decree before us, because in that event Congress would hâve given 
the company no such appeal, and none would be allowable under the 
gênerai raies governing the fédéral courts. But the section has been 
changed in essential particulars. Since January 1, 1912, it has be- 
come section 129 of the Judicial Code (Act March 3, 1911, c. 231, 36 
Stat. 1134 [Comp. St. 1913, § 1121]), and now reads as follows: 

"Where upon a hearing In equity in a District Court, or by a judge thereof 
in vacation, an injunction shall be granted, continued, refusée, or dissolved by 
an interlocutory order or decree, or an application to dissolve an injunction 
shall be refused, or an interlocutory order or decree shall be made appointing 
a receiver, an appeal may be taken from such interlocutory order or decree 
granting, continuing, refusing, dis&olving, or refusing to dissolve, an in- 
junction, or appointing a receiver, to the Circuit Court of Appeals, notwith- 
standing an appeal in such case might, upon final decree under the statutes 
regulatiug the same, be taken directly to the Suprême Court." 

In other words since the plaintif! is the party adversely affected by 
the refusai or the dissolution of an injunction, the section now gives 
the plaintiff the right to appeal therefrom. This covers the situation 
where a bill has been dismissed as to certain claims of a patent, wheth- 
er the dismissal be put on the ground that the claims are void or on 
the ground that they hâve not been infringed ; for there can be no 
more effectuai refusai of an injunction than to dismiss the bill that 
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asks for such relief. It follows that the Baking Company's appeal 
properly brings up the questions that were decided against it, namely : 

(1) Whether claims 8 and 13 of the reissue hâve been infringed 
by the défendants' machine. 

(2) Whether claims 1, 2, 4, 5, and 16 of patent No. 611,563 involve 
invention over the reissue. 

(3) Whether claims 10, 11, and 16 of No. 672,414 involve inven- 
tion over claim 6 of No. 649,437 ; and 

(4) Whether claim 6 of No. 649,437, claim 13 of No. 672,414, and 
the claims specified in (2) and (3) hâve been infringed by the défend- 
ants' machine. 

We need not discuss thèse questions, however, for the District Judge 
has considered and decided them satisfactorily and we adopt his 
opinion thereon as the opinion of this court. 

It remains to say a few words about the défendants' position. We 
find nothing in any of the foregoing cases that supports the argument 
presented on their behalf. It is a novel proposition that a party may 
hâve ail the benefits of an appeal that has been taken by his adver- 
sary without taking an appeal on his own behalf. No case so décides, 
and no statute has so declared. There are législative provisions and 
rules of court with which a party desiring to appeal must comply, 
and thèse would be impliedly nullified by such an irregular proceed- 
ing. A party appealing must ordinarily hâve his appeal allowed, and 
must specify the errors to which he objects. In order to protect his 
adversary, he must also give bond for such sum and for such pur- 
poses as may be required of him ; and he must comply with the rules 
of court that define and govern his conduct as an appellant. It is 
true that the decree below does not place the défendants under in- 
junction, but merely orders them to account, and it would seem, there- 
fore, under the décisions considered above, that the statute did not 
give them the right of appeal. Nevertheless they claim ail the ad- 
vantages of such a position although they did not hâve the statutory 
right to occupy it, and even if they had they neither presented a péti- 
tion, nor gave a bond, nor assigned errors, nor complied with the 
rules of court in any particular. In the absence of any authority sanc- 
tioning such a procédure, we décline to consider the questions that 
the défendants seek to raise. 

The decree is affirmed. 
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KENNICOTT CO. V. HOLT ICE & COLD STORAGE CO. 

(Circuit Court of Appeals, Seventh Circuit. October 5, 1915. Rehearing 

Denied January 3, 1916.) 

No. 2096. 

L Patents <S=»328 — Validity and Infbingement — Water-Softening Appa- 

EATUS. 

The Bruce patent, No. 912,802, for a water-softening apparatus, claim 
5, was not anticipated, and discloses invention ; also held infringed. 
2. Patents <§=165 — Utility of Invention — New Uses. 

A patentée is not required to particularly point out and distinctly 
claim the uses to which his invention may be put, but some utility is to 
be presumed from the grant, and additional and new uses, even if un- 
known to the inventor, are within the patent, and may properly be con- 
sidered in determining the status of the invention in the art. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. § 241; Dec. Dig. 
<S=165.] 

8. Patents <S=»170 — Infbingement — Status of Patent in the Art. 

In determining an alleged infringement, the court should hâve in mind 
the true worth of the claim as measured by the inventor's contribution 
to the art, and should remember that each claim of a patent is in law a 
separate invention. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 245; Dec. Dig. 
<S=»170.] 

Appeal from the District Court of the United States for the Dis- 
trict of Indiana ; Albert B. Anderson, Judge. 

Suit in equity by the Kennicott Company against the Holt Ice & 
Cold Storage Company. Decree for défendant, and complainant ap- 
peals. Reversed. 

Russell Wiles, of Chicago, 111., for appellant. 
Dwight B. Cheever, of Chicago, 111., for appellee. 

Before BAKER and MACK, Circuit Judges. 

BAKER, Circuit Judge. [1] Appellant's bill for alleged infringe- 
ment of patent No. 912,802 for a water-softening apparatus, issued 
February 16, 1909, to Bruce, assignor, was dismissed for want of 
equity. 

Eleven claims are stated in the patent; but the fifth is the only one 
said to be infringed. It reads as f ollows : 

"5. In a water-softening apparatus, the combination with a precipitating 
tank, of a box supported above said tank to receive the water to be treated 
and provided with a relatively large opening discharging to said tank and a 
smaller discharge opening, a water supply pipe discharging into said box, a 
chemical solution holder discharging to said tank, means connected with said 
holder for proportioning the discharge therefrom, a regulating box communi- 
cating with said smaller discharge opening, and a float in the regulating box 
operatively connected with said proportioning means, for the purpose set 
forth." 

In opening the spécification Bruce stated his gênerai purpose thus: 

"My invention relates, particularly, to improvements in the mechanism com- 
monly employed in industrial water-purifying apparatus, and surmounting 
the precipitating or settling tank, for automatically proportioning to the supply 

3=>For other cases see same topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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of water to be treated the chemical used for treating it by mixture there- 
with in its course to the tank." 

Then follows a lengthy detailed description of the spécifie construc- 
tion of the various features of the apparatus, with numéral références 
to five sheets of drawings ; but it is unnecessary to do more than 
epitomize f rom the spécification a view of the apparatus and its method 
of opération so far as claim 5 is concerned. 

At the top of the apparatus a supply pipe discharges water into a 
box. In the bottom of this receiving box are two openings, one much 
larger than the other. From the large opening the water flows directly 
into the precipitating tank at the bottom of the apparatus. From the 
small opening the water is conducted into a tank, which is much smaller 
than the precipitating tank, and which during the opération of the 
apparatus has no outlet. This smaller tank is above the precipitating 
tank. For convenience of description, Bruce in his spécification gave 
to this smaller tank the name "regulating box." In the regulating box 
is a float. To the top of the float is attached a chain. This chain 
leads up over pulleys and down to the chemical holder, which also is 
above the precipitating tank. In the side and near the bottom of the 
chemical holder is a spout through which the liquid chemical is dis- 
charged into the stream of water flowing from the large opening in 
the receiving box into the precipitating tank. To the inner end of 
this spout is attached a short pièce of flexible tube. To the other end 
of the flexible tube is attached a rigid tube. And to the open end of 
this rigid tube or "lift pipe," as it is called in the spécification, is at- 
tached the chain that cornes over the pulleys from the float in the 
regulating box. As the float rises, the lift pipe's open lip, which is at 
the surface of the liquid chemical, is lowered; and thus is obtained 
the resuit of "automatically proportioning to the supply of water to 
be treated the chemical used for treating it by mixture therewith in its 
course to the tank." 

Claim 5 is the most generical one in the patent; and Bruce ap- 
parently had its structure and method of opération in mind when, in 
closing the spécification, he declared: 

"It will be understood from the foregolng description of the detailed con- 
struction and opération of the apparatus that my improvement, in its broad- 
est sensé, lies in the employaient of a float-containing regulating box to co- 
operate with suitable means on or in the solution holder for properly propor- 
tioning to the outflow from the latter the flow of water into the regulating 
box to cause such water to raise the float in the same ratio and produce the 
same amount of solution discharge as the predetermined arnount of water 
that flows into the regulating box." 

Many ways of attaining the gênerai resuit of softening hard water 
are shown to hâve been old. Two are relied on to defeat claim 5. 

One is exhibited in patents to Greth, No. 749,728, January 19, 1904, 
and to Gaillet, No. 563,660, July 7, 1896. 

Taking from them the structure most nearly corresponding to 
claim 5, we find : A supply pipe ; a receiving box with a large and a 
small opening in the bottom; a precipitating tank into which water 
flows directly from the large opening ; a chemical holder ; and a small 
tank with no outlet, which is poised over the chemical holder by means 
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of a counterweight, and into which flows the water from the small 
opening in the receiving box. As the water flows in, it causes this small 
tank, which counsel for appellant conveniently name a "blind tank," 
to sink into the liquid chemical and displace a proportionate amount 
thereof, which flows over a lip in the rim of the chemical holder into 
the precipitating tank. 

In the above Greth-Gaillet combination the movable blind tank serves 
two purposes : It serves, equally with a stationary blind tank, to hold 
the water that flows from the small opening in the receiving box ; and, 
by reason of its descending movement due to the inflow of the water, 
it also serves as a displacer to cause the liquid chemical to overflow 
into the precipitating tank. In claim 5 the stationary blind tank per- 
forais only the first above named f unction ; the second is accom- 
plished through the progressively rising float's being operatively con- 
nected with other means for proportioning the discharge from the 
chemical holder. If the Greth-Gaillet combination were later than the 
patent in suit, it would not infringe. For a five-eîement structure is 
not within a six-element claim. And therefore the Greth-Gaillet struc- 
ture is not an anticipation of claim 5. 

Two Kennicott patents, No. 655,606, January 8, 1901, and No. 708,- 
717, September 9, 1902, and an apparatus described in a German pub- 
lication by Wehrenf ennig are the bases of the other alleged anticipation. 

Kennicott shows: A supply pipe; a receiving box having in the 
bottom but one outlet, and that of such a size that the water main- 
tains a constant level in the receiving box so long as there is a con- 
stant flow from the supply pipe ; a precipitating tank into which 
flows ail the water from the receiving box; a large chemical holder 
that discharges through a pipe in its bottom into a small chemical hold- 
er, in which a constant level is maintained by means of a float-con- 
trolled valve in the inlet pipe, and from which the chemical flows into 
the precipitating tank through a flexible tube, which is always sub- 
merged in the chemical, and to the inner end of which is attached a 
rope that goes up over pulleys and down to a float in the receiving box. 
If the influx from the supply pipe is constant, the float in the receiving 
box perf orms no office ; and this should be the normal opération. If, 
however, the influx should increase, the rising float in the receiving 
box lowers the open end of the submerged flexible tube, and the in- 
creased head causes an increased outflow of chemical proportionate 
to the increased flow of water; and if. the influx should decrease, the 
opération is reversed. Thus the effects of undesired fluctuations from 
the desired and intended constant level of water in the receiving box 
are counteracted. Kennicott's constant level receiving box is not the 
équivalent of Bruce's blind tank. Kennicott's corrective float 
is not the équivalent of Bruce's progressively rising float. The two 
types are utterly dissimilar in structure and in principle of opération. 
They hâve nothing in common but their separate lines of descent 
from a remotely common ancestor. 

Wehrenfennig's device belongs to the Kennicott rate-of-flow type. 
It is identical in principle. Except for stress laid upon a useless de- 
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tail in structure, it would not further be noticed. A supply pipe dis- 
charges water into a primary receiving box. In the bottom of this are 
a large and a small opening, as in Bruce's receiving box. From the 
large opening the water falls directly into the precipitating tank, as 
in Bruce's apparatus. From the small opening the water is conducted 
into a small tank containing a float. By calling this small tank a 
"regulating box" with a "float operatively connected with chemical 
proportioning means," appellee obtains an anticipation in words. But 
it is purely verbal. For the water flows through an opening in the 
bottom of this small tank, and the Wehrenf ennig float is the fluctuation 
correcting float of Kennicott. So this small tank is seen to be in prin- 
ciple only a secondary receiving box of the Kennicott type. Through 
both primary and secondary receiving boxes the rate of flow is the 
same, and the corrective float performs its function equally well in 
either box. This useless secondary receiving box therefore distin- 
guishes Wehrenfennig from Kennicott not at ail in mode of opération. 
And we are not acquainted with any authority that justifies appellee 
in applying to the Wehrenfennig structure the words by which Bruce 
defined his blind tank with its progressively rising float. We are not 
advised that a "regulating box" has a fixed meaning in mechanics, like 
cam, lever, pulley, shaft, wedge, etc. At ail events a patentée is at 
liberty to supply his own dictionary ; and a claim is neither enlarged 
nor limited by taking its ternis in the sensé given in the lexicon of the 
spécification. Chicago Woodenware Co. v. Miller Ladder Co., 133 Fed. 
541, 66 C. C. A. 517. 

By removing the Greth-Gaillet blind tank from the chemical holder, 
making it a stationary member of the apparatus, and depriving it of 
its function as a displacer, Bruce obtained désirable results. If an 
emulsion or milk of lime is used as the precipitating agent (and with 
some hard waters it is the most efficient), settlement of the lime upon 
the blind tank would to some extent upset its accuracy as a measurer 
of the chemical discharge, and the blind tank itself is an obstruction to 
the most feasible way of introducing a mechanical stirrer into the chem- 
ical holder. Both of thèse objections are absent from the Bruce ap- 
paratus. 

Appellee insists, however, that the proofs with respect to the use 
of milk of lime cannot properly be noticed, first, because "solution" 
is the only word appearing in the patent in connection with lime and 
other recommended chemicals, and second, because a stirrer is not in- 
cluded as an élément in claim 5. 

[2] First. If lime be added to a completely saturated solution of 
lime, strictly the solution ceases to be merely a solution. But even if 
the patentée is to be held to the utmost nicety in the sélection of words, 
still the insistence is without weight. True, a patent covers, not what 
the patentée may actually hâve invented, but only the machine or pro- 
cess or composition that he "particularly points out and distinctly 
claims."_ Harder y. U. S. Piling Co., 160 Fed. 463, 87 C. C. A. 447. 
But he is not required particularly to point out and distinctly to claim 
the uses to which his invention may be put. Some utility is to be 
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presumed £rom the grant; other uses and advantages need not be 
enumerated; even if unknown to the inventor the additional and the 
new uses are within the patent; and they may properly be considered 
in determining the status of the invention in the art. Diamond Rubber 
Co. of New York v. Consolidated Rubber Tire Company, 220 U. S. 
428, 31 Sup. Ct. 444, 55 L. Ed. 527; Hogan v. Westmoreland Specialty 
Co., 167 Fed. 327, 93 C. C. A. 31. 

Second. If only saturated solutions be used, a stirrer is not needed; 
and the apparatus of claim 5, complète within itself, is efficient to 
put a measured amount of the liquid chemical into the hard water. 
If solutions that are supersaturated and that cease therefore to be 
technical solutions be used, a stirrer may be helpful and even neces- 
sary; but the apparatus of claim 5, complète within itself, is efficient 
to put a measured amount of the liquid chemical into the hard water. 
A stirrer, whether mechanical or human, has only to do with the qual- 
ity of the chemical discharged into the hard water, has nothing to do 
with the quantity. It (or he) is a separate auxiliary means, needful or 
needless for a différent purpose as the case may be, while the apparatus 
of claim 5, self-contained, always stands ready to perform its inde- 
pendent office of measuring out any sort of liquid chemical discharge. 

Though neither the Greth-Gaillet nor the Kennicott-Wehrenfennig 
type of water-softener is an anticipation, appellee contends that in view 
thereof no invention was exercised in producing the Bruce apparatus 
of claim 5. Water-softening was quite an old art. Ail apparatus were 
necessarily akin in that they proportioned the chemical to the hard 
water. Several distinct types had been developed and improved from 
time to time. But Bruce, we believe, brought forth a new genùs in the 
family of water-softeners. In gênerai the éléments were old. Appel- 
lant concèdes this except as to the blind tank with its float, the "float 
containing régulating box" of the patent's terminology. Respecting 
this f eature the contention of appellant is that Bruce invented the water- 
measuring blind tank with its progressively rising float as a new in- 
strumentality for causing the necessary movement of the chemical dis- 
charging means. He failed, however, to claim this élément as an in- 
dependent mechanical movement. It must therefore stand as a known, 
or at least an open, means of furnishing power. But, even so, Bruce 
was the first to bring it into a water-softening apparatus and there 
combine it with the necessary éléments that were common to the art. 
This does not seem to hâve been an obvious thing to do. The record 
disposes us to doubt that appellee's modifications of the prior devices 
in order to show how easy it was for Bruce to go forward, were sug- 
gested by the old devices themselves or came from the knowledge and 
skill of the prior art. The record inclines us to believe that they orig- 
inated in a study and an appréciation of the Bruce patent. For when 
we consider the capabilities and advantages of the new combination, 
Bruce's long connection with the practical art, his endeavors to build 
an apparatus that would handle clear solutions and also milk of lime 
as efficiently as this final apparatus does, and his failure in earlier at- 
tempts, we are driven from doubting that he should be classed as an 
230 F.— U 
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inventer. Pieper v. S. S. White Dental Mfg. Co., 228 Fed. 30, — 
C. C. A. — - (at this term). 

Appellee's apparatus follows Bruce's claim S at ail points except with 
respect to the means for getting the chemical out of the chemical hold- 
er into the precipitating tank. In the Bruce apparatus, as hereinbefore 
we hâve seen, the progressively rising float in the water-measuring blind 
tank proportionately lowers the lip of. the chemical discharger. If, in- 
stead of a lowering lip, a stationary lip in the rim of the chemical holder 
were made, and if the progessively rising float in the blind tank should 
cause a plunger to be lowered into the chemical so that a proportionate 
amount thereof should flow over the stationary lip, we would not hes- 
itate to find infringement. For the Greth-Gaillet type proves that the 
stationary lip and the moving displacer were old and well known means 
for discharging the chemical; and the claim, relying in this respect 
on the gênerai dictionary, employs the gênerai term "means." Now 
appellee's discharging means are also of the displacer type. But, in 
lieu of a displacer of fixed dimensions, appellee utilizes a varying quan- 
tity of water. A conical valve, located over the chemical holder, is 
caused by the progressively rising float in the blind tank to open and 
discharge a continuously increasing quantity of water into the chemical 
holder, and this produces an overflow from the stationary lip in the 
rim. As this water displacer necessarily thins the formulated chemical 
solution, it is évident that a continuously increasing quantity of the 
holder's contents must be mâde to overflow in order that the same 
amount of chemical for a given quantity of hard water shall be dis- 
charged into the precipitating tank. In the use of this improvement 
of chemical discharging means appellee is protected by the Bartlett pat- 
ents, Nos. 1,017,728 and 1,017,729, February 20, 1912. Is infringe- 
ment avoided? 

[3] In determining an alleged infringement the court should hâve 
in mind the true worth of the claim as measured by the inventor's con- 
tribution to the art, and should renlember that each claim of a patent 
is in law a separate invention. Though it may sometimes happen that 
only verbal différences are found, the skillful soliciter in drafting claims 
on a combination invention will for each claim seize upon some par- 
ticular feature to characterize and distinguish that claim from others, 
and will then combine it with its needful associâtes named in the 
broadest possible terms. Scaife & Sons Co. v. Falls City Woolen Mills, 
209 Fed. 210, 126 C. C. A. 304; Railroad Supply Co. v. Hart Steel 
Co., 222 Fed. 261, 138 C. C. A. 23, and cases there cited. 

What gives character and distinction to Bruce's claim 5 is the sta- 
tionary water-measuring blind tank with its progressively rising float, 
operatively connected to any chemical proportioning and discharging 
means. In other claims emphasis is put upon various spécifie features, 
among them the "lift pipe" as the spécifie means of proportioning the 
chemical discharge. Claim 5 is plainly intended to secure the new 
spécifie "float-containing regulating box" in combination with any old 
or any new chemical discharging means and any old or any new f orms 
of the necessary pipes and tanks. And appellee has seized upon the 
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characterizing thought of claim 5 in combination with the other nec- 
essary gênerai éléments (one of said gênerai éléments being présent 
in a new f orm) and has thereby obtained the advantages first brought 
into the art by Bruce. 

Nevertheless appellee strives to escape through certain phraseology 
of the claim and spécification. 

"Means connected with said holder for proportioning the discharge 
therefrom" is the claim's définition of the chemical discharging élé- 
ment ; and the word "connected" affords the alleged loophole. 

Appellee's stationary lip, like Greth-Gaillet's, is a part of the dis- 
charging means, and it is immovably connected with the chemical hold- 
er. Of course heither appellee's water displacer nor Greth-Gaillet's 
metallic displacer nor appellant's lift pipe that is flexibly attached to 
the discharge spout can immovably be connected with the holder. In 
this art a holder implies a contained chemical. It is only by operating 
immediately upon the chemical that any of said discharging means is 
effective. Manifestly the chemical must be held by the holder in posi- 
tion to be operated upon. And so the discharging means in connection 
with the holder effect the discharge. In that sensé, the only working 
sensé, the discharging means are connected, and they are in fact medi- 
ately through the contained chemical bperatively connected, with the 
chemical holder. 

When Bruce was describing his invention in its broadest aspect, 
in a part of the spécification hereinbef ore quoted, he stated that the in- 
flow of water into his "float-containing regulating box" produced "the 
same amount of solution discharge" ; and the last quoted words, with 
the emphasis on "same" and also on "solution," are said to offer an- 
other avenue of escape. 

But the measure of the patentee's protection is the claim, not the 
spécification. Looking to the chemical in its original dry form, we 
find that both Bruce's and appellee's apparatus put a predetermined 
amount into the hard water, say one pound to a thousand gallons. 
When^he chemical is considered in the form of a solution or a milk, 
we find that the same resuit is accomplished through the same use, in 
each apparatus, of the blind tank with its progressively rising float to 
proportion and effectuate the chemical discharge. So both apparatus 
clearly respond to ail the éléments of the claim, including "means for 
proportioning the discharge" f rom the chemical holder. 

Even if the words picked as aforesaid from the spécification should 
be taken to limit the generic claim (which, however, is impermissible), 
the attempted deliverance fails. If the chemist at a manufacturing 
plant should prépare a certain amount of a certain solution, the ap' 
paratus of Bruce's claim 5 would discharge the same amount of the 
prepared solution fo*- each thousand gallons of hard water. So would 
appellee's. In both, the means for proportioning and effecting the 
chemical discharge are operated by precisely the same mechanism to 
obtain precisely the same old gênerai resuit together with precisely the 
same new advantages that Bruce contributed to the art. And the fact 
that appellee's water displacer as a discharging means mingles vpth 
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the solution as prepared according to formula and progressively weak- 
ens it so that a progressively larger amount of the holder's contents 
must be discharged, does not alter the other fàct that the water dis- 
placer, as effectively as a metallic displacer or Bruce's lift pipe of 
other daims, utilizes Bruce's characterizing blind tank with its pro- 
gressively rising float of claim 5 to discharge the same amount of the 
formulated solution for each given quantity of hard water. 
The decree is reversed, with direction to grant the prayers of the bill. 



PAGE MACH. CO. v. DOW, JONES & CO. 

(District Court, S. D. New York. December 6, 1915. On Pétition for 
Kehearing, December 14, 1915.) 

Patents <§=»328 — Validitt and Infringement — Printing Telegbaph Re- 

CEIVEB. 

The Joy patent, No. 780,664, for a printing telegraph receiver, claim 
12, as modified by disclaimer flled April 19, 1909, was not anticipated 
and is valid ; also held inf ringed by defendant's modified machine. 

In Equity. Suit by the Page Machine Company against Dow, Jones 
& Co. On final hearing and rehearing. Decree for complainant. 

See, also, 166 Fed. 473; 168 Fed. 703, 94 C. C. A. 209; 200 Fed. 
72, 74. 

The J. M. Joy patent in suit, No. 780,664, relating to a printing telegraph 
receiver, has been before this court at various times in récent years, and 
certain of its claims hâve been held valid and infringed by the défendant 
company. 166 Fed. 473. In the original litigation it was substantially held 
that the claims covered mechanisms for the opération of the type wheel and 
carnage and for letter spacing and Une spacing, each under constant stress, 
and that the efflciency of the printing machine was due to the opération and 
control of such éléments from a single source of power — a constantly rotating 
drive shaft which held them intermittently at rest by independent escape- 
ments operated by a current passing over the line wire. According to the 
spécification the type wheel escapement magnet and letter spacing or feed- 
ing escapement were positioned in the the same circuit; the former being 
operated by an alternating current from the transmitter at the central sta- 
tion, but without affecting the latter. The rotating type wheel presented the 
letters to the paper and the direct current which followed the alternating cur- 
rents operated the printing magnet and released the letter spacing shaft, 
causing the type wheel carriage to move a letter space to the right. 

On rehearing claim 12 was held! too broad and not infringed by defend- 
ant's page ticker. On appeal to the Circuit Court of Appeals the décision of 
this court was affirmed, whereupon the défendant requested the Circuit Court 
of Appeals to modify its mandate, so as to require a disclaimer of claim 12 in 
its entirety as a condition of afflrmance; but this request was denied. 168 
Fed. 703, 94 C. C. A. 209. On April 19, 1909, however, the complainant flled a 
disclaimer in the Patent Office in the following words: "As to claim 12 of 
every constantly acting source of power in the comblnation of éléments; 
therein contained excepting a constantly rotating drive shaft." A supplemen- 
tal bill was then filed, alleging that the défendant company infringed claim 
12 as modified by the disclaimer, which view was adopted by this court at the 
hearing, and an injunction issued. 

On June 11, 1912, the complainant moved the court to punish the défendant 
for contempt on the ground that the latter's machine (Defendant's Exhibit 
K in évidence) was an infringement of the combination claim in suit and a 

®=»For other cases see same topio & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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violation of the injunction. The évidence showed that in the original infring- 
ing machine the Une spacing mechanism was connected by friction gears, the 
rock shaft 10B being connected with the escapement of .the Une spacing élé- 
ment, and that by alternating the opération the paper was moved upward to 
make the spacea between the Unes, while in the modified machine the Une 
spacing mechanism was operated by a magnet and a ratchet and pawl. The 
magnet, on becoming energized, closed the battery circuit and actuated the 
pawl and ratchet, so as to cause the Une spacing mechanism to automatically 
move the paper up and make the spaces between the Unes. But such 
modification did not avoid infringement, and the défendant was held to hâve 
violated the injunction. 200 Fed. 72. 

No appeal from such décision was taken, and défendant next constructed 
and used another page ticker, the subject of this controversy, which is asserted 
by complainant to be an évasion of claim 12 as modified by the disclaimer. 
The said claim reads as follows: "12. In a printing telegraph receiver, the 
combination of a type wheel paper feeding mechanism, a constantly acting 
source of power, and means for continuously feeding the paper without 
feeding the type wheel as long as said source is supplying power for substan- 
tially the purposes set forth." 

Gifford & Bull, of New York City (J. Edgar Bull and Charles S. 
Jones, both of New York City, of counsel), for plaintiff. 

Newell & Neal, of New York City (Emerson R. Newell, of New 
York City, of counsel), for défendant. 

HAZEL, District Judge (after stating the facts as above). Conced- 
edly the first three éléments of claim 12 are employed by the défendant, 
but it is contended that infringement is avoided because the fourth 
élément — "means for continuously feeding the paper without feeding 
the type wheel" — is not embodied in its machine. It is argued that 
the évidence conclusively establishes the impossibility of feeding the 
paper in defendant's présent machine without feeding the type wheel 
to the right and spacing the letters, and that there can be no continu- 
ous feeding of the paper upward or in the direction of its length with- 
out advancing the carriage a letter space, and that accordingly such 
structure is différent in principle and mode of opération from com- 
plainant's. But on considération I am of another opinion. I believe 
that the structures are still substantially identical, that they perform 
their functions in substantially the same way, and accomplish practi- 
cally the same resuit. The différence in organization has not pro- 
duced différent modes of opération, except in a single instance, which 
is not sufficient to avoid infringement. 

The spécification in suit describes means for continuously feeding 
the paper for successive line spacing without in any way advancing 
or rotating the type wheel, while in defendant's présent machine (De- 
fendant's Exhibit L) the paper is fed for line spacing from an initial 
position or from the first letter space; the circuit to the paper feed 
magnet being closed and the armature attracted until the finger 30 on 
the carriage is pulled out from the contact springs 33. To break the 
circuit to the paper feed magnet it is necessary that the type wheel 
be fed o.ut to the right from its initial position at least a letter space. 
There can then be no further feeding of the paper until the pawls 
are raised from the racks and the type wheel carriage shifted back to 
the extrême left, for by such return movement only can the circuit 
be broken and the paper fed a second line space. 
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The contention that in defendant's machine the paper cannot be 
fed without feeding the type wheel, as that phrase is explained here- 
in, is unpersuasive', as it is clear that the line spacing may be continu- 
ons at the désire of the operator so long as the continuously rotating 
drive shaft supplies power to the letter spacing shaft. Obviously 
there can be no feeding of the paper or of the type wheel if the drive 
shaft is not rotated as the various instrumentalities are actuated only 
by means of said drive shaft 34 — the essential élément of the claim — 
which is maintained in constant readiness to respond to the line spac- 
ing mechanism. I think that the words "without feeding the type 
wheel" imply that the paper may be fed continuously while the drive 
shaft is being rotated, without feeding the type wheel as it was neces- 
sary to do in the prior Merritt & Joy machine of which the patent in 
suit is an improvement. There is nothing in the prior art to require 
the literal interprétation of the claim demanded by the défendant or to 
limit it to the exact means for continuously feeding the paper without 
feeding the type wheel. 

In the Merritt & Joy patent No. 558,506, as was, I think, pointed 
out in the prior litigation, it was necessary that the type wheel should 
be fed to the right a number of spaces, so as to generate power in 
the spring 36 which effected the feeding of the paper on the return 
of the carriage by a pin coming in contact with a bent wire actuating 
a pawl and ratchet on the paper feed roll and within the line spacing 
mechanism. Such a feeding of the paper was not the feeding of the 
patent in suit. So also in the Joy patent, No. 676,137, it was impor- 
tant that the type wheel carriage should be first shif ted a considérable 
distance to the right in order that the bent wire, used also to actuate 
a pawl and ratchet, might be brought into use for actuating the line 
spacing feature. The paper in such machine was fed by the return 
of the carriage and not, as in the defendant's présent machine, by the 
movement of a magnet armature. In both complainant's and defend- 
ant's machines the rotative drive shaft obviated the necessity of feed- 
ing the type wheel carriage to obtain power f rom a spring so as to actu- 
ate the paper feed, and a fair and reasonable construction of claim 
12 is that the phrase "without feeding the type wheel" relates to means 
for achieving a successive upward movement of the paper for line 
spacing without the necessity of first feeding the type wheel so as to 
obtain power to achieve such end. Such a construction finds support 
not only in the oral évidence, but also in the spécification of the Joy 
patent in suit wherein it refers to the movement of the type wheel in 
the former machine (patent No. 676,137), stating that in the présent 
invention "the paper may be fed line by line without feeding the print- 
ing wheel." 

But défendant insists that claim 12, as modified by the disclaimer, 
is also anticipated by the patents to Wright, No. 460,328 and 466,858, 
and to Essick, No. 531,677. The Wright patent, No. 466,585, though 
it had a rotating type wheel shaft and a rotating shaft for fine spac- 
ing, is not anticipatory as the said shafts were operated by independ- 
ent motors, and the machine, unlike complainant's and defendant's 
machines, was incapable of immédiate action on a plurality of mechan- 
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isms. In patent No. 460,328, the rotating motor did not rotate the 
letter spacing mechanism, for while the type wheel shaft was inter- 
mittently rotated by a constantly rotating motor, the letter spacing 
shaft was rotated by a magnet, and the line spacing mechanism by 
a weight and cord. As the combination in suit was not suggested by 
thé disclosures of the Wright patents, they are not anticipatory. 

The Essick patent concededly has no constantly rotating motor shaft, 
although it embodies a number of the features of complainant's pat- 
ent, including a magnet feed in place of the bent wire line spacing 
mechanism of the Merritt & Joy patent; but as the claim in contro- 
versy is for a combination of éléments achieving a new and novel re- 
suit, its separate éléments found in différent machines of the prior art 
certainly do not anticipate it. In my opinion it was not an obvious 
thing to take an élément such as the magnet feed from a prior ticker 
machine and position the same in another machine, operated on a dif- 
férent principle, in such a way as to secure the required coopération 
with other éléments and instrumentalities. This was the achievement 
of an inventor. i 

It is unnecessary to set forth in détail the method by which addi- 
tional line spacing was secured in the machines employed by the par- 
ties to the litigation. But briefly stated : The type wheel was actuated 
by keys on a transmitter keyboard, a letter spacing key, and the re- 
turn key, each having blank spaces. On depressing the blank letter 
space key the type wheel moved one letter space to the right, and on 
depressing the return key the type wheel shaft and letter spacing shaft 
rotated causing the pawls to disengage the rack and the type wheel 
carriage to slide to the right. After the blank letter spacing key, the 
return key, instead of the repeat key, was struck to avoid so-called 
skating through and to secure uniformity of opération in the différent 
machines when a message was sent. While two motions were re- 
quired of the operator instead of one to effect an additional line space, 
this in my opinion was not substantially the feeding of the carriage 
of the prior Merritt & Joy machine. Defendant's initial movement 
of the type wheel carriage to the right was not made to create power 
for feeding the paper, but was merely an incidental step in the line 
spacing opération, and was not a feeding analogous to that of the prioi 
art. 

My conclusion is that the défendant company in its présent ma- 
chine has not succeeded in avoiding the claim with which we are here- 
in concerned, and that in its adaptation of prior infringing machines 
it still infringes complainant's patent by équivalent means which 
achieve substantially the same resuit. Even if défendant has succeeded 
in avoiding the letter of the claim, the charge of infringement, in the 
circumstances herein presented, is nevertheless made out. Westing- 
house v. Boyden Power Brake Co., 170 U. S. 537, 18 Sup. Ct. 707, 
42 L. Ed. 1136. 

The complainant may enter a decree for an injunction and an ac- 
counting, with costs. 
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On Pétition for Rehearing. 

A pétition for rehearing has been filed, specifying error in the inter- 
prétation of claim 12 as set forth in the original opinion. It is con- 
tended that the effect of such interprétation is to disregard an ira- 
portant feature of the claim, namely, the expression "without feeding 
the type wheel" in connection with means for continuously feeding the 
paper for line spacing. The spécification in suit, it is true, with con- 
sidérable détail sets forth means for feeding the paper line by line 
without moving or rotating the type wheel in either direction, the 
same remaining in a fixed position. 

Now the controlling question is whether the claim as modified by 
the disclaimer is strictly limited to a mechanism for continuously feed- 
ing successive line spaces without permitting any movement whatever 
of the type wheel. The answer must be found in' a considération of 
the Merritt & Joy patent in connection with the improvement in suit, 
for, as heretofore stated, in the former patent the paper was fed by 
the return movement of the carriage which contacted it with the lever 
(Figure 2) and depressed the type wheel actuating the rolls for feed- 
ing the paper, and it was absolutely necessary for the type wheel to be 
fed forward in order to feed the paper for line spacing. Now, does 
the défendant avoid infringement by modifying its machine so that 
the paper cannot be fed a second line space (quoting from defendant's 
brief) "without feeding the type wheel a true letter space movement; 
that is, feeding it out to at least the second letter space and returning 
it again" ? 

From my examination of the Merritt & Joy machine and the prior 
art generally in connection with the présent invention, I hâve no doubt 
that in the patent in suit the phrase "without feeding the type wheel" 
was intended to mean without moving it to the right for creating power 
to directly feed the paper for line spacing on the return of the car- 
riage, as I hâve heretofore explained was done in the Merritt & Joy 
structure. Such a construction, however, défendant urges is équivalent 
to reading out of the claim entirely the words "without feeding the 
type wheel," and McCarty v. Lehigh, 160 U. S. 110, 16 Sup. Ct. 240, 
40 L. Ed. 358, and Westinghouse v. New York, 119 Fed. 874, 56 C. 
C, A. 404, are cited in support of the argument that no élément, not 
présent, is readable into a claim for the purpose of making out a case 
of invalidity or infringement. But such adjudications do not apply 
to the présent case as the movement of the type wheel carriage to the 
right in defendant's machine is not expressly for the purpose of feed- 
ing the paper as in the Merritt & Joy patent. Indeed, defendant's 
movement of the type wheel one letter space to the right for succes- 
sive line spacing occurs because of the opération of keys at the trans- 
mitting office which method of opération also obtains in complainant's 
machine. 

There is no substantial feeding of the type wheel in defendant's ma- 
chine, but merely a negligible movement to the right, which certainly 
does not successfully avoid the intendment of the spécification and 
claim, whatever may be said of the phraseology of the latter. But it 
is urged that the claim as interpreted does not inform the public how 
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the machine may be constructed ; that if the type wheel, in spite of 
the plain wording of the claim, may be moved any number of spaces, 
so long as it is not f ed by the movement of the carriage, then rnani- 
festly the claim is unduly broadened. It is not within the province 
of the court to point out how far to the right the type wheel can be 
moved on the shaft without infringement, but it is sufficiently clear 
that in defendant's adaptation the movement of the carriage was not 
to create power for feeding the paper which, as in complainant's ma- 
chine, is fed by the constantly rotating drive shaft (when in rotation), 
and the slight initial movement cannot, I think, be considered as any- 
thing other than an évasion of the claim. 

A decree may now be entered, but on notice to the solicitor for the 
défendant. 



WATERLOO CEMENT MACHINERY CORP. v. ENGEL. 
(District Court, "W. D. New York. December 8, 1915.) 

1. Patents <S=>167(1) — Construction of Claims. 

An élément of a mechanical combinatlon, which Is an essential part of 
the invention, and is clearly described and shown in the spécification 
and drawings, may be read into a claim, althongh not specified therein, 
and although the claim does not contaln the words "substantially as 
described." 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 243; Dec. Dig. 
<S=>167(1).] 

2. Patents <§=328 — Validitt and Infringement — Mixing Machine. 

The Snell- patent, No. 842,262, for a concrète mixing machine, claims 1 
and 2, held not anticipated, valid, and infringed. 

In Equity. Suit by the Waterloo Cément Machinery Corporation 
against George EngeL On final hearing. Decree for complainant. 

Charles W. Pboley, of Buffalo, N. Y. (George M. Finckel, of Co- 
lumbus, Ohio, of counsel), for plaintiff. 

G. C. Kennedy, of Waterloo, Iowa, for défendant 

HAZEL, District Judge. This is an action for infringement of 
claims 1 and 2 of letters patent No. 842,262, issued to Ransom Z. 
Snell, January 29, 1907, for a mixing machine particularly designed 
for mixing concrète and similar substances, which has a mixing tank 
supported on a frame, and rotated on its vertical and horizontal axis 
to mix the material, and then tilted to discharge the same. Claim 1 
is for the following éléments; (1) A pair of standards; (2) a sup- 
porting crossbar connected at each end with the top of the standards ; 

(3) a mixing tank journaled at the center of the supporting crossbar; 

(4) an annular rack around the mixing tank; (5) a driving shaft 
journaled in one standard; (6) a gear on the driving shaft meshing 
with the annular rack; (7) means for rotating the drive shaft; (8) 
a spindle at the other end of the supporting crossbar journaled in the 
other standard; and (9) means connected with the spindle to rotate 
it and tilt the mixing tank. Claim 2 comprises the following ele- 

gr^iFor other cases see same topic & KBY-NUMBER In ail Key-Numbered Digesta & Indexes 



170 230 FEDERAL REPORTER 

ments: (1) Standards; (2) crossbar; (3) mixing tank; (4) a shaft 
journaled in one of the standards and pivotally supporting one side of 
the crossbar; and (5) a gear wheel on the shaft meshing with the 
rack and the mixing tank. 

[1] According to the spécification the supporting crossbar is pro- 
vided with an upwardly projecting spindle so affixed as to make it a 
part of the crossbar. Neither of the claims in issue particularizes 
such feature, and the first question to be answered is whether the par- 
ticular crossbar of the spécification is included in the claims and pro- 
tected by the patent. It is referred to in the spécification with con- 
sidérable détail, and stress is laid upon the manner of arranging the 
shaft in relation to the mixing tank and extending it into "an intégral 
upwardly extending sleeve 13 of the tank so as to provide an axle 
bearing for the tank, preventing the latter from swerving or tilting 
on its bail bearings." The drawings quite clearly illustrate the détails 
of construction of the crossbar, and, indeed, the feature of project- 
ing the shaft into the tank was evidently regarded by the patentée as 
a highly important feature of the invention. To project the bearing 
into the tank, instead of projecting it outwardly from the bottom of 
the tank, as shown in prior patents in évidence, was conducive to a 
more even distribution of the load and a better balancing of it on the 
bearing shaft, and also to a more convenient use of the tank for mix- 
ing and discharging material. In my opinion the claims must be 
construed to cover the actual invention; that is, as if the claims had 
specified the crossbar or spindle as one projecting into the tank. Such 
a construction I believe is justified, even though the. claims do not 
contain the words "substantially as described." Mitchell v. Tilghman, 
19 Wall. 287, 22 L. Ed. 125. 

In Fowler & Wolfe Mfg. Co. v. McCrum-Howell Co., 215 Fed. 
905, 132 C. C. A. 143, the Circuit Court of Appeals for this circuit 
had before it a somewhat similar question arising from the failure of 
the claim of the patent to specify the size of tubes for a radiator, and 
Judge Rogers, writing the opinion, said: 

"We cannot understand why the court below should hâve reached the con- 
clusion that an invention described in the spécification, but not included in 
the 'daims,' cannot be protected by a patent. We regard the law as well 
established that the claims of a patent are to be construed in the light of the 
spécification." 

[2] Giving effect to that décision requires reading into the claims 
in suit the particular bearing or crossbar described in the spécification 
and drawings, notwithstanding the facfthat the claims on their faces 
are broader ; and, when thus construed, the method of mounting the 
crossbar is unimportant, so long as it is supported by spindles which 
enable it to swerve or tip. 

Anticipation by the prior art is not proven. In neither the Creeke, 
Smith, Taylor, Hoffken, nor Hornsteiner patents is found the com- 
bination of éléments of the claims under discussion. Tilting appli- 
ances with both ends open for mixing material, bearings, and spécifie 
journaling, it is true, are disclosed in such patents ; but in alî of them 
différent methods of assembling are shown, and they did not achieve 
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the same resuit as the patent in suit. ' In none of them is disclosed 
a combination with a sleeve extending from the bottom or middle of 
the tank and a spindle projecting upwardly into a sleeve from the cen- 
ter of the crossbar. 

Defendant's construction shows a crossbar with a spindle or shaft 
attached thereto and extending through bearing plates integrally and 
upwardly into the tank. The mounting or journaling of the support- 
ing crossbar is somewhat différent from complainant's ; but the 
adaptation is the f ull équivalent of complainant's and achieves the same 
resuit. The défendant has merely changed the form of the principal 
élément of the combination in suit, and does not avoid the charge of 
infringement as alleged in the bill. 

A deciee, with costs, may be entered in favor of the complainant 



In re PROGRESSIVE WALL PAPER CORP. 

DOCK & COAL CO. v. JUSTIN. 

(District Court, N. D. New York. February 28, 1916.) 

Bankbuptcy ©=184(1) — Chattel Mobtgaqes-MUonsent of Stockholdebs — 
Statutoky Pbovisions. 

Stock Corporation Law N. Y. (Consol. Laws, c. 59) § 6, authorizes stock 
corporations to mortgage their property, and provides that every such, 
mortgage, except purchase-money mortgages and mortgages authorized 
. by contracta made prior to May 1, 1S91, shall be consented to by the hold- 
ers of not less than two-thirds of the capital stock, which shall be given 
either in writlng or by vote at a spécial meeting called for that purpose, 
and that a certificat* under the seal of the corporation that such con- 
sent was so given shall be subscribed and acknowledged, and flled and re- 
corded with the clerk or register of the county. Held, that this statute 
is for the benefit of creditors, as well as stockholders, and where the stat- 
ute was not complied with a chattel mortgage was void as against a 
trustée in bankruptcy. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. § 275 ; Dec. Dlg. 
@=>184(1)J 

In Bankruptcy. In the matter of the Progressive Wall Paper Cor- 
poration, bankrupt, wherein Fred H. Justin, was trustée. On review 
of an order of the référée in bankruptcy, holding invalid and void, 
because its exécution was not assented to by a majority of the stock- 
holders of the corporation, a chattel mortgage given to secure the 
payment of three promissory notes made by the Progressive Wall 
Paper Corporation, aggregating in amount $11,382.59, and which notes 
had been made at a prior date by the Progressive Wall Paper Corpo- 
ration to the Dock & Coal Company, the claimant herein. Order af- 
firmed. 

Patrick J. Tierney, of Plattsburgh, N. Y., for claimant. 
Weeds, Conway & Cotter, of Plattsburgh, N. Y. (Frank E. Smith, 
of Plattsburgh, N. Y., of counsel), for trustée. 

RAY, District Judge. The Progressive Wall Paper Corporation is 
a domestic stock corporation, and was organized in 1904 under the 

$=>For other cases «ee same topic & KEY-NUMBER ia ail Key-Numbered DigesU & Indexes 
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laws of the state of New York, with a capital stock of $210,000, di- 
vided into 2,100 shares, of $100 each. In 1913 the capital stock was 
increased by the addition of $100,000 of preferred stock, consisting 
of 1,000 shares, of $100 each. The chattel mortgage, the validity of 
which is in question hère, was executed in July, 1914, and there had 
then been issued and was outstanding 1,283 shares of the conimon 
stock and 118 shares of the preferred stock of said corporation, mak- 
ing the total issued and outstanding stock at that time 1,401 shares. 
July 4, 1914, at a meeting of the directors of said corporation, there 
was présent John J. Cunningham, its président, and John H. Derby, 
Archibald S. Derby, and Grenville M. Ingallsbee, directors, and a reso- 
lution was then and there adopted authorizing the exécution of a mort- 
gage to the Dock & Coal Company as collatéral security for the pay- 
ment of three promissory notes of the said corporation and covering 
two piles of wood pulp belonging to the corporation. The président 
of the corporation was authorized to exécute and deliver said chattel 
mortgage. On said day the mortgage was executed and delivered to 
the Dock & Coal Company to secure the payment of three promissory 
notes, which had theretofore been made by the Progressive Wall Paper 
Corporation, and which were then held by the said Dock & Coal Com- 
pany, viz., one for $3,382.59, dated June 27, 1914, and due August 22, 
1914; one for $4,000, dated June 27, 1914, and due September 26, 
1914; and the other for $4,000, dated June 27, 1914, and due October 
24, 1914. This mortgage covered the property above mentioned and 
was duly filed in Clinton county clerk's office July 6, 1914. There i's 
no claim that there had been any prior agreement made by the cor- 
poration or its stockholders to exécute and deliver any such mort- 
gage. Cunningham, J. H. Derby, A. S- Derby, and Ingallsbee, who 
were présent at the meeting when the above resolution was adopted, 
owned of the common and preferred stock 826% shares. 

The Dock & Coal Company was a partnership composed of George 
C. Kellogg and John F. O'Brien. Said Kellogg was then a stockholder 
of the Progressive Wall Paper Corporation and owned 80 shares of 
the common stock. No consent in writing to the making of said chat- 
tel mortgage was executed, and no consent in writing signed by the 
holders of two-thirds of the issued capital stock of the said cor- 
poration was ever made or signed by said stockholders, and no meet- 
ing of the stockholders was called or held to consider the question of 
executing such a mortgage. No certificate that the consent of the 
holders of two-thirds of the capital stock of said corporation to the 
making of such mortgage has ever been filed in the office of the clerk 
of Clinton county, in which county the principal office and place of 
business of said corporation was located. 

November 23, 1914, a pétition in bankruptcy was filed against or 
by the said Progressive Wall Paper Corporation and adjudication fol- 
lowed. December 10, 1914, Fred H. Justin was duly appointed and 
qualified as trustée of said bankrupt. The trustée thereupon took 
possession of ail the pulp mentioned in the chattel mortgage which 
then remained in the possession of the Progressive Wall Paper Cor- 
poration. January 5, 1915, the said Dock & Coal Company asserted 
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its claim by notice on the said wood pulp and asserted its right to sell 
the same. The référée thereupon made an order for a hearing in 
relation to the validity of said chattel mortgage, and the matter was 
tried out before the référée, and thereupon the order under review 
holding the mortgage invalid was made. 

Section 6 of chapter 61, Laws of 1909 of the state of New York, 
being section 6 of chapter 59 of the Consolidated Laws, and known 
as "Stock Corporation Law," reads as follows : 

"Power to Borrow Money and Mortgage Property. In addition to the pow- 
ers conferred by the gênerai corporation law, every stock corporation shall 
hâve the power to borrow money and contract debts, when necessary for the 
transaction of its business, or for the exercise of its corporate rights, privi- 
lèges or franchises, or for any other lawful purpose of its incorporation ; and 
it may issue and dispose of its obligations for any amount so borrowed, and 
may mortgage its property and franchises to secure the payment of such 
obligations, or of any debt contracted for said purposes. Every such mort- 
gage, except purchase-money mortgages and rnortgages authorized by con- 
tracts made pvior to May flrst, eighteen hundred and ninety-one, shall be con- 
sented to by the holders of not less than two-thirds of the capital stock of the 
corporation, vvhich consent shall be given either in writing or by vote at a 
spécial meeting of the stockholders called for that purpose, upon the same 
notice as that required for the annual meetings of the corporation; and a 
certificate under the seal of the corporation that such consent was given by 
the stockholders in writing, or that it was given by vote at a meeting as afore- 
said, shall be subscribed and acknowledged by the président or a vice-prési- 
dent and by the secretary or an assistant secretary, of the corporation, and 
shall be flled and recorded in the office of the clerk or register of the county 
wherein the corporation has its principal place of business. When authorized 
by like consent, the directors under such régulations as they may adopt, 
may confer on the holder of any debt or obligation, whether secured or unse- 
cured, evidenced by bonds of the corporation, the right to convert the princi- 
pal thereof, after two and not more than twelve years from the date of such 
bonds, into stock of the corporation ; and if the capital stock shall not be suf- 
ficient to meet the conversion when made, the directors shall from time to 
time, authorize an increase of capital stock sufficient for that purpose by 
causing to be flled in the office of the secretary of state, and a duplicate there- 
of in the office of the clerk of the county where the principal place of busi- 
ness of the corporation shall be located, a certificate under the seal of the cor- 
poration, subscribed and acknowledged by the président and secretary of the 
corporation setting forth, 

"1. A copy of such mortgage; or resolution of directors authorizing the 
issue of such bonds ; 

"2. That the holders of not less than two-thirds of the capital stock of the 
corporation duly consented to the exécution of such mortgage or resolution 
of directors authorizing the issue of such bonds by such corporation ; 

"3. A copy of the resolution of the directors of the corporation authorizing 
the increase of the capital stock of the corporation necessary for the purpose 
of such conversion; 

"4. The amount of capital theretofore authorized, the proportion thereof 
actually issued and the amount of the increased capital stock. 

"If the corporation be a railroad corporation the certificate shall hâve in- 
dorsed thereon the approval of the public service commission having juris- 
diction thereof. When the certificate herein provided for has been filed, the 
capital stock of such corporation shall be increased to the amount specified in 
such certificate." 

From the statement of facts it is seen that the mortgage in ques- 
tion is not a purchase-money mortgage, and was not authorized by 
a contract or contracts made prior to May 1, 1891. It is also seen 
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that the exécution and delivery of the mortgage was not consented 
to by the holders of not less than two-thirds of the capital stock of 
the corporation. It is also seen that there was no meeting of the stock- 
holders of the corporation called or held for the purpose. 

On the part of the trustée in bankruptcy it is contended, as was 
held by the référée in bankruptcy, that for thèse reasons the mortgage 
was and is invalid, not-only as to the stockholders of the corporation, 
but as to unsecured creditors, and that the trustée in bankruptcy may 
take advantage of the noncompliance with section 6 of the Stock Cor- 
poration Law above quoted. On the part of and in behalf of the 
Dock & Coal Company, claimant, it is urged and contended that, even 
if the mortgage referred to was invalid for noncompliance with the 
requirements of the statute referred to as to stockholders, it was not 
invalid as to creditors, and that the trustée in bankruptcy representing 
the bankrupt corporation and its creditors cannot raise the question 
or assert the invalidity of such mortgage. 

Much will be found in the opinions given by various judges in pass- 
ing upon this provision of the Stock Corporation Law or similar pro- 
visions tending to the conclusion that the section was enacted for the 
protection of stockholders and no other person or persons. Much will 
be found in the opinions and some of the décisions tending to a con- 
trary conclusion. I do not find that the Court of Appeals of the statc 
of New York lias ever passed directly upon the question. In read- 
ing the relevant opinions of that court as much can be found tending 
to the one conclusion as to the other. 

The learned counsel for the Dock & Coal Company contends that 
the mortgage in question hère is not void, but voidable merely, and 
cites in support of this contention the f ollowing cases : Rochester 
Savings Bank v. Averell, 96 N. Y. 467; Hamilton Trust Company v. 
Clemes, 17 App. Div. 152, 45 N. Y. Supp. 141; Paulding v. Steel 
Company, 94 N. Y. 334; Greenpoint Sugar Company v. Whitin, 69 
N. Y. 328. He also contends that section 6 of the Stock Corporation 
Law above quoted was enacted for the purpose of protecting the stock- 
holders of the company, and that none but the stockholders can avail 
themselves of this provision, and that the trustée cannot avail himself 
of this provision for the benefit of creditors and avoid the lien of 
the chattel mortgage. He cites the f ollowing cases: Rochester Sav- 
ings Bank v. Averell, 96 N. Y.. 467; Hamilton Trust Company v. 
Clemes, 17 App. Div. 152, 45 N. Y. Supp. 141 ; Paulding v. Steel 
Company, 94 N. Y. 334; Greenpoint Sugar Company v. Whitin, 69 
N. Y. 328; Black v. Ellis, 58 Mise. Rep. 391, 111 N. Y. Supp. 347; 
Id, 129 App. Div. 140, 113 N. Y. Supp. 558; Id, 197 N. Y. 402, 90 
N. E. 958. 

In Black, as Receiver, v. Ellis, 129 App. Div. 140, 113 N. Y. Supp. 
558, affirmed 197 N. Y. 402, 90 N. E. 958, a number of cases were refer- 
red to which bear upon this question. The opinion in the Appellate Di- 
vision was written by Clarke, J., and concurred in by Patterson and 
Houghton, while Judges Ingraham and McLaughlin dissented with 
opinions. This is an authority in favor of the claimant Dock & Coal 
Company, but it was rendered by a divided court. When the case 
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came into the Court of Appeals (197 N. Y. 402, 90 N. E. 958), it was 
gage was given under such circumstances as constituted it a purchase- 
decided on other grounds, and that court held that the chattel mort- 
money mortgage containing a covenant to renew every year during the 
term thereof; that the mortgagor transferred the chattels to a cor- 
poration which accepted the title thereto subject to the lien of the 
mortgage and under a covenant on its part to reriew, and that it ex- 
ecuted a new mortgage in compliance therewith without obtaining the 
consent of the stockholders. That court also held that the statute re- 
quiring the consent of two-thirds of the stockholders to a mortgage 
applies to creating a new incumbrance on corporate property, and 
not to keeping alive one on existing property acquired subject to a 
mortgage and under an agreement to continue it as a valid and sub- 
sisting lien; that a court of equity would upon proper application 
hâve compelled the corporation to perform its contract by giving a 
new mortgage without the consent of the stockholders, and a decree 
for spécifie performance would hâve followed if ail the stockholders 
had united in opposition thereto; hence that their consent was not 
necessary to a valid renewal of the mortgage in question. It is seen 
that the Court of Appeals avoided a décision on the main question 
passed upon by the court below and upon which that court stood 
divided. 

In London Realty Co. v. Coleman Stable Co. et al., 140 App. Div. 
495, 125 N. Y. Supp. 410, it is expressly held that a stock corporation, 
when sued for the recovery of goods which the plaintiff claims are his 
by virtue of a chattel mortgage executed by such corporation, may 
itself défend on the ground that the necessary assent of its stock- 
holders was not given to the exécution of such mortgage, as required 
by section 6 of the Stock Corporation Law above quoted. The court 
said: 

"In order to take advantage of the invalidity of a mortgage, executed with- 
out the statutory requirements having been observed, it is not necessary that 
the objection should be raised by a stockholder or creditor, but the défense la 
available to the corporation itself." 

Lord v. Yonkers Fuel Cas Co., 99 N. Y. 547, 2 N. E. 909, is cited 
as authority. If the corporation itself, as hère held, may assert the 
invalidity of a chattel mortgage for want of assent thereto by its 
stockholders, it would seem perfectly clear that the trustée in bank- 
ruptey, who succeeds to and takes the place of the corporation, may 
assert the invalidity and plead and sustain any défense which the cor- 
poration itself might présent. 

As an original proposition under the section of the statute referred 
to, it would seem plain to this court that the requirement of the con- 
sent of the stockholders was not for the benefit or protection of the 
stockholders alone, but for the protection and benefit of the corpora- 
tion itself and the benefit and protection of the creditors of the cor- 
poration. The statute itself does not déclare that it is for the protec- 
tion of the one any more than for the protection of the other. It is 
now eiementary law and well decided that the directors of a corpora- 
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tion hold its property in equity as a trust fund for the benefit of the 
creditors of such corporation and also for the benefit of the stock- 
holders. The proceeds of such property is to be applied in equity, 
first to the discharge of the debts of the corporation, and the surplus, 
if any, goes to the stockholders. In fact, stockholders cannot take 
the assets of the corporation for their own benefit to the exclusion of 
the creditors, and hence a provision for the benefit of the stockholders 
is a provision for the benefit of the creditors of such corporation. 

If the contention made by the claimant hère is sustained, it will fol- 
low that chattel mortgages executed by the officers and directors of 
a New York corporation, organized and existing under the provisions 
of the New York Stock Corporation Law, and which, in order to be 
valid, must be assented to in the manner required by statute, cannot be 
challenged by any one except the stockholders themselves, and, it is 
claimed, for their own benefit, and hence, as a resuit, when the offi- 
cers and directors of such a corporation, without the consent of the 
stockholders, exécute such a mortgage to secure a creditor to the ex- 
clusion of other creditors, and bankruptcy follows, and actual fraud 
or intent to prefer cannot be establisbed, and as a resuit of such bank- 
ruptcy the stockholders hâve no interest to contest the validity of the 
mortgage, the secured creditor will hold the property to the exclusion 
of the other creditors and to the exclusion of the trustée in bank- 
ruptcy, even though such mortgagee could not hâve done so if the 
corporation had remained solvent and the stockholders had seen fit 
to assert the invalidity of the mortgage because of noncompliance 
with the statute quoted. That which is for the benefit of the stock- 
holders of a corporation is primarily for the benefit of the creditors 
of such corporation, inasmuch as unincumbered property owned by 
such corporation is in equity a trust fund in the hands of the officers 
and directors, for the benefit of and to be applied first to the pay- 
ment of creditors, and the balance, if any, to be divided amongst the 
stockholders on the winding up of the corporation. 

It seems to me plain that when the Législature provided that such 
a mortgage, executed by the officers and directors of the corporation, 
in order to be vàlid, must be assented to by a majority of the stock- 
holders in the manner prescribed, it had in mind and sought to pro- 
tect, not merely the stockholders, but the corporation itself and its 
creditors, whose rights are ordinarily superior to those of stockhold- 
ers. It would be unjust and inéquitable to hold that stockholders for 
their own benefit may avail themselves of a noncompliance with this 
statute, but that when bankruptcy cornes the trustée, representing 
creditors and charged with the duty of protecting their rights, may not 
assert a noncompliance with the provisions quoted. 

So far as this court is concerned, in the absence of a décision by 
the Court of Appeals of the state of New York directly in point and 
to the contrary, it is bound and concluded on this question by the dé- 
cision of the Circuit Court of Appeals in this (the Second) circuit in 
Re Post & Davis Co., 219 Fed. 171, 135 C. C. A. 69. In that case 
the Circuit Court of Appeals expressly disapproves of the holding in 
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Black v. Ellis, 129 App. Div. 140, 113 N. Y. Supp. 558. The Circuit 
Court of Appeals holds in the case cited, not only that the trustée may 
assert the invalidity of the mortgage executed without the necessary 
consents, but as follows, after quoting the statute : 

"The language of the statute is most clear and spécifie ; manif estly it was 
made so to accomplish some purpose. That purpose is very plainly indicated 
on the face of the statute ; it substitutes for mère oral expressions of assent, 
casually given it may be, an orderly permanent record, which can be referred 
to. The provision, in the language of the New York Court of Appeals, 'in- 
volves an application to the stockholders, and, on their part, considération, 
judgment, and final détermination, and, on the part of the assenting stock- 
holders, a written expression of their conclusion.' * * * To hold that 
written assent of two-thirds of the stockholders may be dispensed with in this 
case would go much further than any décision of the New York Court of Ap- 
peals to which we hâve been referred or which we hâve found. There is no 
pretense that any written assent was ever signed, or that it was ever voted 
at any stockholders' meeting, spécial or gênerai. If the statute had been so 
construed by the state court of last resort, we should follow its construction 
of the state statute; but until such a décision is cited we.are unwilling to 
fritter away the spécifie provisions of an act which manifestly were put there 
to accomplish a plain purpose." 

It follows that the order of the référée must be affirmed. 



In re STRINGER. 
(District Court, E. D. New York. February 7, 1916.) 

L Bankbuptct <g=>345 — Pledged Pboperty — Rights of Pledgoe. 

Where stockbrokers, who subseçiuently became bankrupt, havlng the 
apparent right to use as collatéral securities belonging to their customers, 
pledged such securities for a debt, and the pledgee sold them and paid 
the surplus to the trustée, the customers could obtaln the identifled pro- 
ceeds, but had only a gênerai claim against the estate for such amounts 
as were not represented in the hands of the trustée by the identifled pro- 
ceeds of the securities owned by them, as, though the bankrupt might be 
prosecuted criminally or disciplined by the Stock Exchange, the securities 
could not be treated as stolen property, and the use of them by the bank- 
rupt and sale in the regular way. by the pledgee conveyed a good title. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dig. §§ 531, 532, 
534, 539, 540; Dec. Dig. @=345.] 

2. Bankbuptcy <§=>210 — Jurishiction oveb Assets — Jubisdiction op State 
Coxjbts. 

Stockbrokers, who subsequently became bankrupt, pledged as collatéral 
security certain stock which had been deposited with them by customers 
as collatéral or left with them as bailees. The pledgee sold the stock for 
more than hls debt. R., one of the customers, sued the pledgee in a state 
court, and the bankruptcy court directed the pledgee to turn the sur- 
plus over to the trustée, to hold subject to a détermination of the claim 
of- R. "herein," and authorized the trustée to intervene in the state 
court action to fix the amount of R.'s claim. The state court found that 
the surplus was derived in part from the property of R., and .ludgment 
was rendered for him. Held, that the judgment of the state court was in 
effect a détermination that, as between R. and the bankrupt, the surplus 

£=>For other cases see sarae toplc & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
230 F.— 12 
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belonged to R., and thls détermination the state court had Jurlsdlctlon 
to make. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 321-323; 
Dec. Dig. <S=»210.] 

3. Bankruptcy <S=196 — Claims — Effect of Judgment. 

The judgment estopped the trustée and the bankrupt estate, so far aa 
any claim of the estate generally would diminish the fund available for 
B., but did not affect the right of the bankruptcy court to pass upon ail 
claims presented to it with respect to property in the control of its officers, 
and B. could claim only in compétition with other claimants of the same 
rank. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 306-316 ; Dec. 
Dig. <8=>196.] 

4. Bankruptcy <g=»305 — Claims — Effect of Judgment. 

A provision in the judgment allowlng exécution to issue against the 
trustée was unavailing beyond the right given thereby to use the sheriff, 
if necessary, in seeing that an application was made to the bankruptcy 
court for the requisite order to the trustée in bankruptcy. 

[Ed. Note. — For other case», see Bankruptcy, Cent Dig. §§ 466-468; 
Dec. Dig. @=>305J 

5. Corporations <®=o123 — Pledges of Stock by Broker — Rights of Owners. 

Where stockbrokers pledged as collatéral security stock belonging to 
their customers, if a particular block of collatéral was sold and the 
amount credited on the secured debt apart froin a sale of other blocks of 
collatéral, the claimant of such block of stock would hâve no claim to a 
surplus in the hands of the pledgee arising upon the subséquent sale and 
application of such other blocks of collatéral. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §£ 481, 491, 
507-512, 537, 539-546, 569, 618 ; Dec. Dig. <§=>123.] 

6. Corporations ®=»123 — Pledges of Stock by Broker — Rights of Owners. 

If ail the blocks of stock belonging to a stockbroker's customers and 
pledged by the stockbroker as collatera\ security were subject to the same 
claim by the customers when held as collatéral, the claimants were en- 
titled to share pro rata in the surplus existing after payment of the 
secured debt. 

[Ed. Note. — For other cases, see Corporations, Cent Dig. §§ 481, 491, 
507-512, 537, 539-546, 569, 618 ; Dec. Dig. <g=»123.] 

In Bankruptcy. In the matter of G. Franklin Stringer, individually 
and as member of Stringer & Co„ and the firm of Stringer & Co., 
bankrupt. On application for the payment of certain proceeds of 
securities owned by customers of the bankrupt. Taking of further 
évidence ordered. 

James E. Duross, of New York City, for Richardson. 

Henry M. Stevenson, of New York City, for Lewis. 

Frederick W. Stelle, of New York City, for Graff. 

Charles A. Hitchcock, of New York City, for Nixon. 

Léon M. Woodworth, of New York City, for Spooner. 

A. Gordon Murray, of New York City, for trustée in bankruptcy. 

CHATFIELD, District Judge. Adjudication was had in this case 
upon January 12, 1915. Prior thereto the firm of Stringer & Co. had 

4=>For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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pledged with Winslow & Co., as collatéral security for a loan, certain 
shares of stock, which were thereafter sold on the dates and at the 
prices set forth below: 

January llth, $1,000 5% bond, Lorrilara ? 1,021 81 

3 Chicago, Milwaukee & St. Paul $1,000 5% bonds 3,066 89 

2 Eastern Tennessee & Georgia $1,000 5% bonds 2,088 72 

2 Chicago & Northwestern 4% $1,000 bonds 1,881 72 

25 shares American Cotton Oil pref erred 2,373 22 

Total $10,432 36 

January 14th, 30 shares Union Pacific $3,545 37 

11 shares American Telegraph & Téléphone 1,299 97 

60 shares New York, New Haven & Hartford 3,160 72 

10 shares California Petroleum preferred 499 29 8,505 35 

January 15th, a dividend on the American Telegraph & 
Téléphone stock added 22 00 

Making a total in the hands of Winslow & Co. of . . $18,959 71 

The debt owing from Stringer & Co. to Winslow & Co., upon 
January llth, was $13,561.86. 

It appears from the record that the Lorrilard bond above named 
had been deposited with Stringer & Co. as collatéral by a customer, 
one Spooner, who, after liquidation of his other transactions with the 
Stringer firm, is indebted to the estate in the sum of $23.80. 

The three Chicago, Milwaukee & St. Paul bonds, the two Eastern 
Tennessee & Georgia bonds, and the two Chicago & Northwestern 
bonds had been deposited by a customer named Graff as collatéral for 
his transactions with Stringer & Co. Graff had also deposited in the 
same way the 11 shares of American Telegraph & Téléphone which 
were sold on the 14th of January. After liquidation of his other claims, 
he is shown by the record to hâve a claim against the estate of Stringer 
& Co. in the sum of $4,612.40. 

The 25 shares of American Cotton Oil preferred were deposited 
with Stringer & Co. by one Richardson, who also was a customer, and 
who, so far as other transactions are concerned, appears to hâve a 
claim against the estate in the sum of $1,677.07. 

The certificate for 30 shares of Union Pacific had been deposited 
with Stringer & Co. by one Carpenter, a customer, but no claim is 
made against the estate for thèse shares, inasmuch as liquidation of 
the account proves Mrs. Carpenter to hâve been indebted to Stringer 
& Co. for a greater amount than the proceeds of the shares. She 
therefore makes no claim specifically for any part thereof. But her 
debt to the estate will be diminished by such amount as she may 
receive therefrom, if she be entitled to any part. 

The 60 shares of New York, New Haven & Hartford stock had 
been loaned to Stringer & Co., or to individuals as members of that 
firm, by Mrs. Lewis, 'who is a sister of the surviving partner of the 
firm. She has other claims against the estate for other securities, 
loaned by her in the same way, and her claim to the return of thèse 
securities when found in the hands of the trustée (or to the equities 
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therefrom when returned to the trustée) has been upheld by prevïous 
orders of the court. 

The ten shares of California Petroleum preferred had been deposited 
with Stringer by one Nixon, a customer, who, on liquidation as to 
other matters, had a claim against Stringer & Co. for the surn of 
$932.86. 

It will thus be seen that the shares sold out by Winslow & Co. upon 
January llth wiped out the indebtedness of Stringer & Co. to them, 
with the exception of $3,128.50, and that thereby the collatéral of 
Richardson, Spooner, and Graff was disposed of, except for the 
American Telegraph & Téléphone stock of the customer, Graff. 

Under thèse circumstances, a sale of Mrs. Carpenter's Union Pa- 
cific stock would hâve sufficed to pay the Winslow & Co. claim, and 
the California Petroleum preferred stock of Nixon, the New York, 
New Haven & Hartford stock of Mrs. Lewis, and the American Tele- 
graph & Téléphone stock of Graff would hâve been returned to the 
trustée intact. Under the doctrine applied to the Pippey and Hudson 
stock, in the case of In re T. A. Mclntyre & Co., 181 Fed. 955, 104 
C. C. A. 419 (see, also, Thomas v. Taggart, 209 U. S. 385, 28 Sup. 
Ct. 519, 52 L. Ed. 845), thèse shares would hâve survived the dangers 
to which the same had been exposed and would be still available in the 
hands of the trustée to fulfill the obligations for which they had been 
deposited with the bankrupts as a pledge. 

Before considering whether the other customers whose stock had 
been used by Winslow & Co. to liquidate the indebtedness to them can 
_insist upon contribution from those customers who would hâve been 
fprtunate enough to find their stock in the hands of the trustée, if 
Winslow & Co. had not sold out the entire amount pledged, and be- 
fore we consider whether this sale by Winslow & Co. establishes any 
différent rights as between the customers than would hâve existed 
if the stock which was not needed by Winslow & Co. had been returned 
intact, it is necessary to consider the claim of Richardson, which is 
placed upon an entirely différent basis. 

Application has been made to compel the bankrupt estate to account 
for and return thèse sums of money representing the balance received 
by the trustée in bankruptcy from the sale of stocks pledged before 
bankruptcy as collatéral by the bankrupts. It has been shown that 
the identical shares of stock so pledged were deposited with the bank- 
rupts by the petitioners seeking their return. 

[1] There is no question that the equity from the sale of any par- 
ticular block of stock, if that equity is createrl by some one who held 
the stock with the apparent right to use it as collatéral, is ail that can 
be traced into the présent estate. The customers, who are now the 
petitioners, would hâve but a gênerai claim against the estate for the 
amounts which are not represented in the hands of the trustée by 
the same certificates or the identified proceeds thereof. Although the 
bankrupt might be prosecuted criminally, or disciplined under the 
rules of the Exchange, for hypothecating (without authority or with- 
out substitution of others) securities intended to be held only as col- 
latéral, nevertheless the securities themselves are not to be treated as 
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stolen property. The use of them by the bankrupt as collatéral, and 
the sale of that collatéral in the regular way, against the bankrupt, 
conveys good title to those particular securities as against the cus- 
tomer (who might, however, hâve claimed them from the bankrupt es- 
tate, if still in its possession). Markham v. Jaudon, 41 N. Y. 235 ; 
Richardson v. Shaw, 209 U. S. 365, 28 Sup. Ct. 512, 52 L. Ed. 835, 
14 Ann. Cas. 981 ; Sexton v. Kessler, 225 U. S. 90, 32 Sup. Ct. 657, 

56 L. Ed. 995 ; Gorman v. Littlefield, 229 U. S. 19, 33 Sup. Ct. 690, 

57 L. Ed. 1047. 

In the présent cases, the estate of the bankrupt has received only a 
surplus derived from the sale of the stocks, which the firm of the 
bankrupt had used as collatéral for its own purposes, without pur- 
chase of other stock in its place. Admittedly this surplus, upon the 
findings presented to the court, belongs to some one or ail of the peti- 
tioners as their rights may appear. Thomas v. Taggart, supra, 209 U. 
S. at page 391, 28 Sup. Ct. 519, 52 h. Ed. 845; In re T. A. Mclntyre 
& Co., supra. 

In such a situation, a fund in the hands of the trustée, claimed by 
five separate individuals and derived from the sale of five différent 
spécifie properties, by the person holding those five properties as col- 
latéral, would require a référence, so as to separate or distinguish 
the exact equity which was obtained from each property. Each peti- 
tioner would be entitled to so much of the surplus as represented the 
equity of the property which had belonged to that petitioner, or to a 
pro rata share if the fund has been created by one sale and is insuffi- 
cient to answer ail the claims. 

With respect to some of the présent applications, this solution might 
easily be followed, and if it were impossible to trace the respective 
equities the claims would hâve to be prorated from the total surplus. 
But others of thèse claims raise other questions. 

One claim (Richardson) has been presented to this court upon a 
judgment obtained in the Suprême Court of New York, in an action 
wherein the trustée in bankruptcy was substituted for the firm holding 
the collatéral against the bankrUpt, and in which action the judgment 
establishes the right of the petitioner to whatever fund may be af - 
fected, in exactly the same way as the order of this court establishes 
the right of each of the other four petitioner s against the trustée in 
bankruptcy upon détermination of their claim. When, however, this 
first claim was brought into litigation in the state court, the then de- 
fendants, Winslow & Co., who held the collatéral in question, and who 
had applied it to the payment of their own loan, refused to turn over 
the equity therefrom to the trustée in bankruptcy, on the ground that 
they wished to interplead the bankrupt estate as a défendant to the 
state court action. Upon the application of the trustée, this court 
held that the property should be turned over to the trustée in bank- 
ruptcy ; but he was given authority to intervene in the action in the 
state court to dispose of that litigation and to fix the amount of the 
claim. 

The resuit of this proceeding was that the surplus accounted for by 
Winslow & Co. was turned over to the trustée, and that surplus was 
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found in thé state court action to hâve been derived in part from the 
property of the plaintiff, who is the petitioner now seeking its return. 
The trustée opposed the application on behalf of ail the others claim- 
ing through him. 

Winslow & Co., the original défendants, in their action admitted 
that they had as much as the amount claimed by the plaintiff, which 
was the property of the bankrupt. The entire surplus was turned over 
to the trustée by order of this court, with a provision that the trustée 
"hold the amount so paid over to him by the said firm of Winslow & 
Co., subject to a détermination of the claim of one Arleigh D. Richard- 
son thereto herein." 

[2] This was in effect a provision that the money be available to 
secure the claim of Richardson, to whatever extent that claim should 
be allowed "herein"; that is, in a court of bankruptcy. If Winslow 
& Co. had contended that this money was the property of Richardson, 
or if Richardson had claimed that he could prove, as against Winslow 
& Co., bis right to this spécifie fund as an entirety, it would hâve 
been necessary to bring in ail possible claimants to that fund and to 
adjust those claims before it could be known what portion of the 
money in the hands of Winslow & Co. belonged to Richardson. The 
judgment of the state court is in effect a détermination that, as be- 
tween Richardson and the bankrupt, the property would belong to 
Richardson, and this question the state court had full jurisdiçtion to 
détermine. Frank v. Vollkommer, 205 U. S. 521, 27 Sup. Ct. 596, 51 
L. Ed. 911. 

[3-5] Richardson, therefore, is in the position of claimant against 
the estate in the hands of the trustée in bankruptcy, whose claim can- 
not be disputed, except by those claimants of equal rank in the bank- 
ruptcy proceeding. The trustée had no right to bind one claimant, 
or one set of claimants, as against another, by taking up the burden 
of litigating on behalf of Winslow & Co. the validity of their claim as 
against the bankrupt. 

Nor does the jurisdiçtion of the state court in determining the va- 
lidity of that claim affect the right pf this court to pass upon ail claims 
presented to it with respect to property in the control of its ofricers. 
Metcalf v. Barker, 187 U. S. 165, 23 Sup. Ct. 67, 47 L. Ed. 122; Skil- 
ton v. Codington,_ 185 N. Y. 80, 77 N. E. 790, 113 Am. St. Rep. 885. 
The proceedings in bankruptcy and the bankruptcy court must recog- 
nize the validity of the Richardson claim and the validity of the judg- 
ment as a basis for that claim, but the amount which can be paid 
thereunder dépends upon the distribution of the fund in the bankruptcy 
proceeding. 

If this question had been raised prior to the trial in the state court, 
the issue there might hâve been limited, so as to render judgment only 
with respect to so much of the fund as could be shown to hâve been 
the property of Richardson. The action of the trustée in litigating the 
question, without determining the précise amount which would resuit 
from a judgment in behalf of Richardson, estops him and the bank- 
rupt estate, so far as any claim of the estate generally would diminish 
the fund available for Richardson. The expense of litigating the 



IN EB STEINGEB 183 

Richardson claim would hâve to be borne by the estate in bankruptcy 
generally, and would be a matter to be considered between the trus- 
tée and the gênerai creditors ; but the f und which is available for the 
payment of the Richardson claim is only that fund which Richardson 
can claim at the hands of the bankruptcy court, in compétition with 
other claimants of the same rank. It is évident that the provision al- 
lowing exécution to issue against the trustée in bankruptcy is unavail- 
ing beyond the right given thereby to use the sheriff, if necessary, in 
seeing that an application is made to this court for the requisite order 
to the trustée in bankruptcy. But the court of bankruptcy must now 
détermine, if possible, the total proceeds in the hands of Winslow & 
Co. f rom the property of each claimant, and must détermine the way 
in which the surplus in the hands of Winslow & Co. shall be treated. 
If a particular block of collatéral was sold and the amount credited 
apart from a sale of the other blocks of collatéral, then the claimant 
of that block of stock would hâve no claim to the surplus in the hands 
of Winslow & Co., but must look entirely for recourse to the bankrupt 
and his estate. 

[6] If ail the blocks of stock held as collatéral were subject to the 
same claim by their owners, when held as collatéral by Winslow & 
Co., then the claimants are entitled pro rata to- share in the surplus. 
This seems to be the doctrine as to the Hudson stock in the case of 
In re T. A. Mclntyre & Co., supra. 

The pétition of Richardson for an order directing payment of his 
entire judgment is based upon his contention that (as in the case of 
Matter of Mills, 125 App. Div. 730, 110 N. Y. Supp. 314, affirmed 
193 N. Y. 626, 86 N. E. 1128, and as in the case of the Pippey stock, 
in 181 Fed. 955, 104 C. C. A. 419) his shares of American Cotton 
Oil had not been deposited as collatéral, but were held merely by the 
bankrupt firm as bailee. This seems to hâve been the finding of the 
state court, but the présent record does not show how the Graff and 
Nixon stock was deposited, nor whether they were properly applied to 
maintain sufficient margins for those traders. If Graff, Nixon, 
Spooner, and Carpenter were ail customers whose stock was needed 
to maintain margins, then Richardson would seem to hâve superior 
rights to each of the others. If any of thèse hâve equal rights with 
Richardson, that one would share with him in the fund in advance of 
the others. 

It seems that Mrs. Lewis cannot claim any wrongful use of her 
stock, and that (like the Hudson claim in the Mclntyre Case, supra) 
she can receive only what may remain in the hands of the trustée 
after the daims of those with superior rights are satisfied, and which 
can actually be traced as having survived the risks which were antic- 
ipated by her in loaning it. So far as the other claimants are con- 
cerned, she has no more right than a gênerai creditor of the firm or 
of one of the individuel partners. Further évidence must be taken 
to establish the relative priority of the claimants, in accordance with 
this opinion. A further hearing or référence for that purpose will 
be ordered on application. 
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In re BRIDGE. 

(District Court, W. D. Washington, N. D. February 24, 1916.) 

No. 5570. 

1. Assignments fob Benefit of Cbeditoks <S=>25 — Right to Make ASSIGN- 

MENT. 

Irrespective of statute, a party under the common law ha s a right to 
transfer ail of his property to another for the purpose of converting it 
into money and paying it to ail of his creditors in proportion to their 
debts. 

[Ed. Note. — For other cases, see Assignments for Benefit of Creditors, 
Cent. Dig. § 47 ; Dec. Dig. <S=>25.] 

2. Bankruptcy <S=>198 — Effect on Transfebs More Than Four Months Be- 

FOBE BANKRUPTCY. 

While an adjudication in bankruptcy supersedes and suspends a state 
insolvency act, where an assignaient was made under an insolvency law 
recognized by the highest court of the state as valid and subsisting, and 
was assented to by ail existing creditors, and no bankruptcy pétition was 
flled within four months, an adjudication 20 months after the assignaient, 
and after sales by the assignée and the payment of dividends to creditors, 
predicated upon new crédits and a new act of bankruptcy subséquent to 
the assignaient, did not avoid the assignment, set aside sales made by 
the assignée, and vest title to the property in the trustée. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 289, 296-316 ; 
Dec. Dig. ®=>198.] 

In Bankruptcy. In the matter of Alexander Bridge, bankrupt. On 
pétition by the trustée for an order requiring an assignée to account 
for and surrender certain property. Pétition denied. 

De Roy & Sladkus and Leopold M. Stern, of Seattle, Wash., for 
trustée. 

Oldham & Goodale, of Seattle, Wash., for assignée. 

NETERER, District Judge. On December 7, 1915, Alexander 
Bridge was adjudicated bankrupt. In the creditor's pétition it was 
alleged that he, while insolvent, did, within four months, commit an 
act of bankruptcy, in that, on October 8, 1915, he suffered and per- 
mitted P. B. Truax, assignée of a former business, to take "ail his 
goods away from him," and "did not, within five days * * * be- 
fore a final disposition of the property affected, * * * vacate 
* * * such préférence," and obtain a préférence through légal pro- 
ceedings, etc. On August 13, 1913, bankrupt and his wife made an 
assignment to P. B. Truax of ail of their property for the benefit of 
creditors. The assignment was assented to by ail of the then existing 
creditors. The assignée took possession, and from time to time sold 
portions of the property and paid dividends to creditors to the amount 
of 65 per cent, of the indebtedness, and is now proceeding to sell the 
remaining assets for the purpose of prorating the proceeds among the 
creditors entitled to share therein. The trustée in bankruptcy has peti- 
tioned this court for an order requiring the assignée to account for 
and surrender ail of the assigned property, to which the assignée has 
answered, praying dismissal of the pétition upon the ground that the 
assignment was made more than four months prior to bankruptcy. 

(Ê=oFor other cases see same topic & KEY-NUMBER lu ail Key-Numbere'd Digests & Indexes 
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[1] The trustée contends that the Washington statute was suspend- 
ed by the passage of the fédéral Bankruptcy Act, and that proceed- 
ings instituted thereunder are void. Numerous authorities are pre- 
sented, and there appears to be some diversity of opinion among the 
various courts with relation to this issue. It may be said, howeyer, 
that irrespective of statute a party, under the common law, has a right 
to do what he wills with his property, so long as he acts fairlyand 
does not jeopardize the rights of others, and may carry this privilège 
to transferring ail of his property to another for the purpose of con- 
verting it into money and paying the same to ail of the creditors in 
proportion as the respective claims may bear to the value of the estate. 
Brashear v. West, 7 Pet. 608, 8 L. Ed. 801. The statutory enactments 
providing for assignments for the benefit of creditors hâve their basis 
upon the common-law right of disposition, and a proper construction 
of such statutory enactments can only be made by keeping in mind 
this f undamental basis of such superstructure ; and where assignments 
for benefit of creditors are not invalid under state statutory enact- 
ments, they are "entitled to commendation." Mayer v. Hellman, 91 
U. S. 496, 23 L, Ed. 377. 

[2] The Washington statute (chapter 5, §§ 1086-1103, Remington 
& Ballinger's Code) providing for the assignment by a f ailing debtor 
of ail of his property for the benefit of his creditors, requires the 
giving of notice to the creditors, and provides for ail proceedings, in- 
cluding the fïling of claims, payment of dividends, and the final clos- 
ing of the estate and discharge of the assignée, and also provides for 
the discharge of the debtor from debts existing at the time of the 
assignment, where he has been guilty of no act denounced by this law. 
It cannot be seriously urged that the provisions of the state statute 
providing for the discharge of the debtor are operative. Boese v. 
King, 108 U. S. 379, 2 Sup. Ct. 765, 27 L. Ed. 760. This law is vol- 
untary, and is designated "assignment for the benefit of creditors." 
It does not compel assignment, but prescribes a mode by which the 
trust created by assignment shall be administered. 

With relation to the act as a whole, the state Suprême Court, in 
Jensen-King-Byrd Co. v. Williams, 35 Wash. 161, 164, 76 Pac. 934, 
935, said: 

"So that it will be seen that the vital question to be déterminée! in this 
case is whether or not the bankruptcy law, which was passed by the United 
States Congress and approved on July 1, 1898, * * * supersedes or sus- 
pends the state insolvency law which was in existence at the time of the pass- 
age of said Bankruptcy Act. There Is some conflict in judicial décisions on this 
question, but it was decided by this court, in State ex rel. Strohl v. Superior 
Court, 20 Wash. 545, 56 Pac. 35, 45 L. R. A. 177, that the enactment of the 
fédéral Bankruptcy Law of July 1, 1898, did not suspend the jurisdiction of 
state courts in insolvency cases, where there had been no proceedings in 
bankruptcy instituted respecting the matter in controversy. * * * This 
case falls within the rule announced in the cases just cited, and the motion 
of the appellant should hâve been sustained." 

The Suprême Court of Oregon, in Pelton v. Sheridan, 74 Or. 176, 
144 Pac. 410, in passing on an assignment law similar to the Wash- 
ington statute, by a divided court, held that such law was suspended 
by the Bankruptcy Act of 1898 (30 Stat. 544, c. 541), and conflrmed 
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an attachment lien upon property included in a deed of assignment. 
In State ex rel. Strohl v. Superior Court of King County, 20 Wash. 
545, on page 552, 56 Pac. 35, on page 37 (45 L. R. A. 177) (l the Wash- 
ington Suprême Court held that "until adjudication by the proper tri- 
bunal" the remédies provided by existing state law were available to ail 
parties, and said : "Unquestionably upon such adjudication the power 
of the state court to proceed further ceases." In this case the court was 
determining an issue involving a receivership of a corporation which 
was insolvent or in imminent danger of insolvency, and the trust fund 
doctrine having been frequently affirmed by the court, proceeded under 
the provisions of the Washington Code of Procédure, § 326, subd. 5 ; 
Ballinger's Code, section 5456. 

A party is insolvent when the aggregate of his property shall not, 
at a fair valuation, be sumcient in amount to pay his debts. Section 
1, subd. 15, Bankruptcy Act (Comp. St. 1913, § 9585). Section 3, subd. 
4, of the Bankruptcy Act as amended in 1903 (section 9587), provides 
that an act of bankruptcy shall consist of having "made a gênerai as- 
signment for the benefit of his creditors. * * * (b) A pétition may 
be filed against a person who is insolvent and who has committed an 
act of bankruptcy within four months after the commission of such 
act." Two conditions must exist: First, insolvency; second, an act 
of bankruptcy. Under the laws of Washington an individual, although 
insolvent or in failing circumstances, may pay or secure one or more 
creditors to the exclusion of ail others equally meritorious, even if 
by so doing he exhausts the whole of his property (Victor v. Glover, 
17 Wash. 37, 48 Pac. 788, 40 L. R. A. 297; McAvoy v. Jennings, 44 
Wash. 79, 87 Pac. 53) ; and in the latter case the court held that a 
debtor had a right to stipulate in the deed, as a condition to receiving 
his pro rata from the property transferred, that a creditor shall deliver 
to the debtor a release of ail claims against him. 

No question of fraud or préférence enters into this case. The pur- 
pose of the deed of gênerai assignment was to make pro rata dis- 
tribution to ail of the creditors of the estate. It should be stated, in 
this connection, that at bar it appeared that the petitioning creditors 
are creditors scheduled in the deed of assignment, and who assented 
to the original assignment and participated in the dividends paid by 
the trustée, and that new crédit was extended to the debtor subséquent 
to the deed of assignment, and the bankruptcy proceeding is predicated 
in part at least upon the new indebtedness. Under the Bankrupt Law 
«of 1867 (14 Stat. 517, c. 176) an assignment for the benefit of cred- 
itors was valid if not impeached by a pétition in bankruptcy within 
six months after its exécution (Mayer v. Hellman, supra) ; and the 
1898 act limits the filing of a pétition to 4 months after the "gênerai 
assignment" which is charged as the act of bankruptcy. The adjudi- 
cation in bankruptcy unquestionably supersedes and suspends a state 
insulvency act, and no question could arise as to the right of the trus- 
tée to the possession of the property if the pétition for adjudication 
had been filed within 4 months of the assignment; no controlling 
acts of estoppel being présent. But where an assignment is made 
under the law of the state, recognized by the highest court of the 
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state as valid and subsisting, assented to by ail of the then existing 
creditors, and no pétition of bankruptcy is filed within the time lim- 
ited by the Bankruptcy Act, shall it be said that 20 months after the 
assignment, and after a sale of many thousand dollars worth of prop- 
erty by the assignée and the payment of 65 per cent, upon the claims 
of the creditors, upon pétition predicated upon new crédits and a new 
act of bankruptcy, the assignment is thereby avoided, and ail of the 
sales made by the assignée set aside, and the title to ail of the prop- 
erty vested in the trustée? The creditors who assented to the deed 
of assignment, and participated in the administration of the estate 
and the distribution of the dividends, are unquestionably estopped by 
such proceeding. Simonson v. Sinsheimer, 95 Fed. 948, 37 C. C. A. 
337. The rights of ail parties interested in that estate became fixed 
and vested, and parties (old creditors) extending new crédit did so 
with full notice of the assignment and vested rights of the parties as 
fixed by such deed of assignment, and not upon such property as the 
basis of crédit, and should not be permitted, through this trustée in 
bankruptcy, to unsettle the rights and interests as fixed by the assign- 
ment and the various transfers made by the trustée to bona fide pur- 
chasers in good faith. 

It is clear that the assignment of the property by the insolvent, to 
be disposed of under the provisions as prescribed by the laws of Wash- 
ington, constituted an act of bankruptcy, which, upon a proper péti- 
tion filed within the time provided by the Bankrupt Act would afford 
basis for adjudication and secure administration in the bankrupt court. 
The way was, open, by timely action, to secure such control; but 
nothing was done within the time prescribed by the act, and it is now 
too late to invoke the provisions of the Bankrupt Act. Boese v. King, 
supra. In that case the court, at page 385 of 108 U. S., at page 770 
of 2 Sup. Ct. (27 L. Ed. 760), said : 

"It can hardly be that the court is obligea to lend its aid to those who, neg- 
lecting or refusing to avall themselves of the provisions of the act of Congress, 
seek to accomplish ends inconsistent with that equality among creditors 
which those provisions were designed to secure. If it be assumeil, for the pur- 
poses of this case, that the statute of New Jersey was, as to each and ail of 
its provisions, suspended when the Bankrupt Act of 1867 was passed, it does 
not follow that the assignment by Locke was ineffectuai for e^ery purpose. 
Certainly that instrument was sufficient to pass the title from Locke to his 
assignées. * * * And in the absence of proceedings in the bankruptcy 
court impeaching the assignment, and so long as Locke did not object, the as- 
signées had authority to sell the property and distribute the proceeds among 
ail the creditors, disregarding so mueh of the deed of assignment as required 
the assignées, in the distribution of the proceeds, to confmin to tHe local stat- 
ute. The assignment was not void as betvveen the debtor and the assignées 
simply because it provided for the distribution of the proceeds of the property 
in pursuanee of a statute, none of the provisions of whicJi, it is ciaimed, were 
then in force." 

In Re Shinn (D. C.) 185 Fed. 990, at 992, the court said : 

"It will be noted that the conveyance was made and the attachment issued 
more than four months before the institution of bankiuptcy proceedings. 
They are therefore not null and void within the denouncement of the bank- 
ruptcy act. * * * So far as Shinn [bankrupt] is eonccrned, tiw- To-iv^y- 
ance to Bacharach [assignée] ls irrévocable." 
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Justice Field, in Mayer v. Hellman, supra, at page 501 of 91 U. S. 
(23 L. Ed. 377), said: 

"The great object of the Bankrupt Act, so far as creditors are concernée!, ls 
to secure equality of distribution among them of the property of the bankrupt. 
For that purpose it sets aside ail transactions had within a prescribed period 
previous to the pétition in bankruptcy, defeating, or tending to defeat, such 
distribution. It reaches to proceedlngs of every form and kind undertaken 
or executed within that period by which a préférence can be secured to one 
creditor over another, or the purposes of the act evaded. That period is four 
months for some transactions, and six months for others. Those periods 
constitute the limitation within which the transactions will be examined and 
annulled, lf conflicting wlth the provisions of the Bankrupt Act Transactions 
anterior to thèse periods are presumed to hâve been acquiesced in by the 
creditors. There is sound pollcy in prescrlbing a limitation of this kind. It 
would be in the highest degree Injurious to the community to hâve the validity 
of business transactions with debtors, In which it is interested, subject to the 
contingency of being assailed by subséquent proceedlngs in bankruptcy. Unless, 
therefore, a transaction is void against creditors independently of the provi- 
sions of the Bankrupt Act, Its validity is not open to contestation by the as- 
signée, where It took place at the period prescribed by the statute anterior to 
the proceedlngs in bankruptcy. The assignment in this case was not a pro- 
ceeding, as already said, in hostillty to the creditors, but for their benefit. It 
was not, therefore, void as against them, or even voidable. Executed six 
months before the pétition in bankruptcy was flled, it is, to the assignée In 
bankruptcy, a closed proceeding." 

In re Weedman Stove Co., 199 Fed. 948 (District Court, Ark.), 
sustains the position of the trustée. In Frazier v. Southern Loan 
& Trust Co., 99 Fed. 707, 40 C. C. A. 76, the court held that an assign- 
ment for the benefit of creditors under the state law more than four 
months prior to bankruptcy was valid, and declined to take the prop- 
erty from the state court, and the same was done (In re Farrell, 175 
Fed. 505, 100 C. C. A. 63) ; while in Re Curtis (D. C.) 91 Fed. 737, 
a voluntary assignment made under a state insolvency statute was 
held void ; and to the same effect is Ketcham v. McNamara, 72 Conn. 
709, 46 Atl. 146, 50 L. R. A. 641, 6 Am. Bankr. Rep. 160. 

The trustée may hâve a right to recover from the assignée the prop- 
erty taken from the bankrupt, as charged in the pétition for adjudica- 
tion, or its value. But he lias no right to an accounting from -the as- 
signée and the delivery to him of ail of the property transferred by the 
deed of assignment. 

The pétition is denied. 



In re PUGLISI. 

(District Court, E. D. Pennsylvania. February 23, 1916.) 

No. 20399. 

Time @=»11 — Computation — Disbegaeding Feactions of a Day — "Two 
Yeaes." 

Under the statute, requiring applications for admission to cltizenship 
to be flled not less than two years nor more than seven years after the 
making of the déclaration of Intention (Act Cong. June 29, 1906, c. 3592, 
§ 4, 34 Stat 596 [Comp. St 1913, § 43521), where a déclaration of inten- 
tion was dated Oetober 16, 1912, and the pétition for citizenship was 
dated Oetober 15, 1914, jurisdiction would be entertained, as the day of 
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fillng Is to be included or rejected with a vlew to the entertaining of 
jurisdiction, and Congress is presumed to hâve intended the act to be con- 
strued in view of the principle of law that fractions of a day are not 
regarded. 

[Ed. Note. — For other cases, see Time, Cent Dig. § 53; Dec. Dig. 
<©=11J 

Application by Antonio Puglisi for citizenship. On hearing on péti- 
tion and proofs. Applicant admitted. 

Antonio Puglisi, in pro. per. 

Thomas B. Shoemaker, Chief Nat. Examiner, for the United States. 

DICKINSON, District Judge. This case involves the vexing ques- 
tion of the computation of time. The proofs submitted by the ap- 
plicant are in ail respects satisfactory except that it is objected he 
is one day too soon in his application, His déclaration of inten- 
tion bears the filing date of October 16, 1912. The like date of his 
pétition is October 15, 1914. The act of Congress requires the ap- 
plication to be made within the limits of two and seven years from 
the time of the déclaration of intention is made. The point is of little 
real value to the parties concerned and of no value as a précèdent as, 
however the computation is made, it would be nothing more than a 
construction of the act of Congress. No cases would arise of like 
kind unless the pétitions were (as this was) filed without the date hav- 
ing been noticed. The real fact is that the time limit expired with 
the last instant of the 15th of the month. Upon the principle that the; 
law does not regard fractions of a day a thing done at any time dur- 
ing the day is in légal effect done on the last instant of the day. Hence 
we hâve the phenomenon that a person attains his majority on the 
day before the anniversary of his birth. If this is the principle to 
be applied, the pétition is not ahead of time. If the same principle 
were applied at the close of the period, the time is extended one day. 
The real inquiry hère is, of course, into the declared will of Congress. 
The words used in the act can be given a construction which would 
call for the sixteenth as the earliest date of application. The plain 
truth doubtless is that such is the literal meaning. Congress, however, 
is presumed to hâve chosen its words with the légal rule of the com- 
putation of time in mind. It therefore is presumed to hâve intended 
the act to be so construed unless it has been made clear, not that the 
application might be made. at the expiration of the two-year period, 
but that it could not be made until a day two years af ter the day of 
the date of the application if, indeed, even this phraseology would 
make the intention clear. 

On the whole the computation to be adopted is that applied by Judge 
Orr in the case of the James Babjak (D. C.) 211 Fed. 551, applica- 
tion. It is that the date of filing is to be included or rejected in the 
count with a view to the entertaining of jurisdiction by the court. He, 
therefore, admitted as in time an application which otherwise would 
Hâve been a day late. By the same rule we are constrained to admit 
an application which otherwise would be a day too soon. 

Let the applicant be admitted upon taking the required oath, 
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CLIFFORD v. MORRILL. 

In re SOMERSET WOOLEN CO. 

(District Court, D. Massachusetts. January 21, 1916.) 

No. 635. 

Bankruptcy ©=»303(1) — Pbefebences — Bubden of Pboof — "Reasonable 
Cause to Believe." 

In view of the définition of insolvency contained in the présent Bank- 
ruptcy Act, a trustée, suing to recover payments alleged to hâve been 
voidable préférences, must show that the défendant had reasonable cause 
to believe that the bankrupt's property at a fair valuation was less than 
its indebtedness at the time of the payments, and this would seem to re- 
quire either actual knowledge of the property and debts on the part of 
the person receiving the alleged préférence, or knowledge by hlm of cir- 
cumstances warrantlng the inference that the debts probably exceeded the 
property. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 458, 459; 
Dec. Dig. «8=303(1).] 

In Equity. Suit by Philip G. Clifford, trustée in bankruptcy of the 
Somerset Woolen Company, against Samuel Morrill, to recover certain 
payments by the bankrupt to the défendant, alleged to hâve been void- 
able préférences. Bill dismissed. 

Robert Haie, of Portland, Me., for plaintiff. 

Archibald M. Hillman, of Worcester, Mass., for défendant. 

MORTON, District Judge. That Morrill had reasonable cause to 
believe that the Somerset Woolen Company was insolvent, in the 
common-law meaning of the term, is clear. The change in the défi- 
nition of "insolvency" made by the présent Bankruptcy Act (Act July 
1, 1898, c. 541, 30 Stat. 544) greatly increases the burden on the trustée 
in cases of this character. It now devolves upon him to show that the 
défendant had reasonable cause to believe that the bankrupt's prop- 
erty, at a fair valuation, was less than its indebtedness at the time when 
the payments in question were made. This seems to require either 
actual knowledge of the property and debts on the part of the per- 
son receiving the alleged préférence, or knowledge by him of circum- 
stances warranting the inference that the debts probably exceeded the 
property. No knowledge of the first sort is brought home to Morrill. 
He did not know of the Feiner mortgage; but he does not seem to 
hâve been intentionally shutting his eyes to the facts or evading knowl- 
edge of them. 

"It is clear that the creditor cannot be said to hâve nad reasonable cause to 
believe such a préférence was intended, unless the évidence shows that it 
knew, or ought to hâve known, the substantial truth as to the bankrupt's finan- 
cial condition." Dodge, J., In re Houghton Web Co. (D. C.) 185 Fed. 213, 214, 
26 Am. Bankr. Hep. 202, 204. 

Such inferences of insolvency, if any, as might be drawn by Mor- 
rill or his attorney frôm the mortgages, the slowness in paying him, 
and the failure promptly to get rid. of his attachment — and there is 
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little else on which to find "reasonable cause to believe" — are to be 
considered in connection with Morrill's ignorance of the total indebted- 
ness of the Somerset Woolen Company, the hopeful assertions of its 
managers, the misleading statements of condition made by them, the 
appraisal which had been exhibited to him, the facts that the company 
was running its plant as usual and did not appear to be in difficul- 
ties with any other creditors, and various other circumstances tending 
to repel such inference. On ail the évidence it is not shown that Mor- 
rill, at the time when he received any of the payments in question, had 
reasonable cause to believe that the Somerset Woolen Company was 
insolvent, or that the efïect of the payments would be a préférence to 
him over other creditors. 

I give such of the requests for findings and rulings as are contained 
in, or are consistent with, the foregoing opinion; the others I refuse. 
The bill must be dismissed ; but, as the trustée acted in a représenta- 
tive capacity, and was justified by the defendant's conduct in sub- 
mitting the question to the court, the dismissal will be without costs. 



LOUISVILLE & N. R. CO. v. BOSWORTH et aL 

(District Court, B. D. Kentucky. August 31, 1915.) 

No. 768. 

1. Taxation ®=»493(1) — Assessment — Poweb of Coubts to Review. 

An assessment of property by a board charged with that duty ls sub- 
ject to review and révision; by the courts, where it is found that the 
board did not follow the method prescribed by statute, or otherwise 
adopted some fundamentally wrong principle, although fraud is not 
shown. 

[Ed. Note. — For other cases, see Taxation, Cent Dig. § 876; Dec. 
Dig. <®=>493(1) ; Appeal and Error, Cent. Dig. § 141.] 

2. Taxation <®=»376(1) — Assessment of Railboad Franchise — Kentucky 

Statutes. 

In Computing the mileage of an Interstate railroad company, for the 
purpose of the assessment of its franchise under Ky. St. § 4081, which 
requires the apportionment of the mileage as a factor in the apportion- 
ment of the capital stock valuation, the length of ail the Unes, either 
operated, owned, leased, or controlled by the company, in the state or 
elsewhere, is to be taken into considération. 

[Ed. Note.— For other cases, see Taxation, Cent. Dig. §§ 625, 629-631 ; 
Dec. Dig. <®=>376(1).] 

3. Constitutional Law <©=>209 — "Eqtjax Pbotection of Laws" — Contbol 

oveb Govebnmental Agencies. 

The "equal protection of the laws" provision of the Fourteenth Amend- 
aient extends to each department of the state government in the exercise 
of its especial functions, and to ail who represent the state as officers of 
agents, and the laws to which the provision refers are the laws of the 
state. 

[Ed. Note. — For other cases, see Constitutional Law, Cent Dig. § 678 ; 
Dec. Dig. <®=>209. 

For other définitions, see Words and Phrases, First and Second Séries, 
Equal Protection of the Laws.] 
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4. CONSTTTUTIONAI, IiAW <§=>229(3) — Equal Protection of Laws — Inequalïty 

of Taxation. 

Where the Constitution of a state requires the equal taxation of ail 
property, the enactment by the Législature of laws, or the action of execu- 
tive offieers in enforcing them, which in either case results in the inten- 
tional assessment or taxation of one class of property at a higher rate 
than another class is a déniai of the equal protection of the laws in 
violation of the Fourteenth Amendaient. 

[Ed. Note. — For other cases, see Constitutional Law, Cent. Dig. § 685 ; 
Dec. Dig. <®=>229(3).] 

5. Taxation <©=485(1) — Assessment; — Application or Différent Standards 

of Valuation. 

Where the assessing department of a state uniforrnly applies différent 
standards of valuation to différent classes of property, the resuit is 
necessarily inequality and discrimination in taxation, which must be pre- 
sumed to hâve been intentional, and the same is true, although the 
assessments are made by différent boards or offieers. 

[Ed. Note.— For other cases, see Taxation, Cent. Dig. § 861 ; Dec. Dig. 

<§=485(1).] 

6. Constitutional Law <S=>229(3) — Assessment — Railroad Franchise — 

Equal Protection of Laws. 

The assessment of the franchise of an interstate railroad company in 
Kentucky by the state board of valuation and assessment at a sum noted 
on its record to be in the opinion of the board "less than 80 per cent." 
of its fair cash value, whereas it was shown that other property in the 
state was uniformly undervalued and assessed at not more than 60 per 
cent, of its fair cash value, held a discrimination against the company, 
which denied it the equal protection of the laws, in violation of the 
Fourteenth Amendment and entitled it to équitable relief. 

[Ed. Note. — For other cases, see Constitutional Law, Cent. Dig. § 685 ; 
Dec. Dig. ®=»229(3).] 

T. Constitutional Law <@=209 — "Denial of Equal Protection of Laws." 

By "denial of equal protection of the laws," under Const. U. S. Amend. 

14, is meant to refuse to grant or to withhold equal treatment in con- 

ferring or securing rights or imposing or exacting performance of duties, 

intentionally to treat differently, or to discriminate in so doing. 

[Ed. Note. — For other cases, see Constitutional Law, Cent. Dig. § 678; 
Dec. Dig. <@=>209. 

For other définitions, see Words and Phrases, First and Second Séries. 
Equal Protection of the Laws.] 

In Equity. Suit by the Louisville & Nashville Railroad Company 
against H. M. Bosworth, Thomas S. Rhea, and C. F. Crecilius, in- 
dividually and as constituting the Board of Valuation and Assessment 
of the State of Kentucky, H. M. Bosworth, Auditor of Public Accounts 
of the State of Kentucky, G. B. Likens, Assistant Auditor, James Gar- 
nett, Attorney General, C. H. Morris, First Assistant Attorney Gen- 
eral, M. M. Logan, Second Assistant Attorney General, O. S. Hogan, 
Third Assistant Attorney General, of the state of Kentucky, Victor A. 
Bradley, Commonwealth's Attorney for the Franklin Circuit Court, 
and W. C. Marshall, County Attorney of Franklin County, State of 
Kentucky. On final hearing. Decree for complainant. 
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Henry L. Stone, Helm Bruce, Ed. S. Jouett, Wm. A. Colston and 
Robt. E. Fleming, ail of Louisville, Ky., for plaintifï. 

James Garnett, Atty. Gen., M. M. Logan, First Asst. Atty. Gen., 
C. H. Morris, Second Asst. Atty. Gen., O. S. Hogan, Third Asst. Atty. 
Gen., and John L,. Rich, of Covington, Ky., for défendants. 

COCHRAN, District Judge. This suit is before me for final de- 
cree. The plaintiff seeks thereby an injunction against the enforce- 
ment of the assessment of its franchise in this state for the year 1913. 
The amount of the assessment is $45,658,630. When it was brought 
another suit was pending in which plaintiff sought an injunction against 
the enforcement of the assessment for the year 1912, which amounted, 
substantially to the same sum, to wit, $45,428,074, and I had sus- 
tained a motion therein for a preliminary injunction on condition that 
the taxes on $22,899,300 thereof be first paid, which condition was 
complied with. In that connection I delivered an opinion reported in 
209 Fed. 380. That suit is also before me for final decree and is dis- 
posed of by a separate opinion. Before bringing this suit plaintiff 
paid the taxes for the year 1913 on that sum, which left the assess- 
ment for enforcement only as to the balance of the $45,658,630. A 
preliminary injunction was granted on filing the bill. 

The détails of the assessment, showing the manner in which the 
board arrived at $45,658,630 as the value of the franchise, are thèse : 
The board first found the fair cash value of plaintiff s capital stock, 
hereafter termed its unit, to be $262,252,566. This valuation it ar- 
rived at by capitalizing at 6 per cent, what it took to be plaintiff's net 
income from opérations on its own account for the year ending June 
30, 1912, as of which date the assessment speaks, less what it took to 
be its net income from certain property which it took to be nontaxa- 
ble. Plaintiff's reports to the Kentucky Railroad Commission and to 
the Interstate Commerce Commission as of that date state plaintiff's 
net income for that year to hâve been $18,052,905.12. This included 
the net income from the opération by plaintiff of three railroads, two 
in and one out of Kentucky, on account of the owners, which amount- 
ed to $1,439,604. The board deducted this sum from the total, leav- 
ing a balance of $16,613,301.12 of net income from opérations on its 
own account. It then deducted from this balance the sum of $878,147 
on account of its net income from such nontaxable property. This left 
a balance of $15,735,154, which capitalized at 6 per cent, gave the sum 
of $262,252,566, at which it valued. the unit. The nontaxable prop- 
erty, the income from which was thus deducted, consisted of stocks 
in other corporations which owned property in this state and which had 
paid the taxes thereon. The déduction was based on sections 4085 
and 4086, Kentucky Statutes, and the construction thereof by the Court 
of Appeals in the cases of Com. v. Walsh's Trustée, 133 Ky. 103, 117 
S. W. 398, and Com. v. Fidelity Trust Co., 147 Ky. 77, 143 S. W. 
1037. It then apportioned $92,181,766 of this sum to Kentucky. The 
sum so apportioned was 35.15 per cent, thereof. The percentage which 
it took was the percentage which the mileage operated by plaintiff in 
Kentucky on its own account was of the entire mileage so operated 
230 F.— 13 
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by it. The entire mileage so operated by it was 4,478.61, of which 
1,574.41 was in Kentucky. It then added to the sum so apportioned 
$2,468,612, the excess in the value which it took that the portion of 
the unit in Kentucky was over such mileage proportion of the value 
thereof . It found this excess in value to be in the intangible part of 
the portion of the unit in Kentucky, and that in this way : The value 
of the tangible part it took to be $177,038,113, and that of the intangi- 
ble $85,214,453. The proportion of the gross income derived from 
Kentucky of the entire gross income it took to be 38 per cent., or 2.85 
per cent, in excess of such mileage proportion. It took it that this 
showed that the value of the portion of the intangible part of the 
unit in Kentucky was 2.85 per cent, of the value of such part, or the 
sum of $2,468,612 in excess of such mileage proportion thereof. Add- 
ing this sum to such mileage proportion of the value of the unit, to 
wit, $92,181,766, made the value of the portion of the unit in Ken- 
tucky $94,650,388. It then reduced this sum to that of $94,500,000 
as the value. This réduction is not to be accounted for, except on 
the ground that it wanted to place the value of such portion in round 
numbers. This lessened the addition to such mileage proportion of 
the value of the unit on account of the excess in value of the portion 
of the intangible part of the unit in Kentucky over such mileage pro- 
portion thereof from the sum of $2,468,612 to $2,318,244, which lat- 
ter sum was the différence between $94,500,000 and $92,181,766. But 
the board had no sooner made this réduction than it made a further 
réduction from this sum in round numbers to another sum, not in 
round numbers, to wit $75,139,402, as the value of the portion of the 
unit in Kentucky, and there it stayed. On the assumption that this sum 
was reached by reducing from $94,500,000, there is no accounting for 
how it reached it, rather than any other sum. The only account of it 
which it gave was that it so did "to be conservative, and out of an 
abundance of caution, to the end that no injustice may be done re- 
spondent in arriving at the value of the corporate franchise of respond- 
ent in this state." And it noted the fact that this sum was "less than 
80 per cent, of that which it believes to be the fair cash value of 
Kentucky's proportion of the entire capital stock of respondent." It 
then deducted from this last sum the assessed value of the tangible 
property in Kentucky, to wit, $29,500,772, which left the sum of $45,- 
658,630 as the value of the franchise. Such is what the board did on 
the face of things. 

In making the assessment for 1912 what the board did on the face 
of things was this : In the preliminary assessment it valued the por- 
tion of plaintiff's unit in Kentucky at $81,670,377, the manner in 
which it obtained such value not appearing, and then deducted there- 
from the assessed value of the tangible property, to wit, $29,170,377. 
This left. $52,500,000, which it fixed as the value of the franchise. 
In the final assessment it valued such portion at $74,598,451, the man- 
ner in which it obtained such value also not appearing, and then de- 
ducted therefrom such assessed value, to wit, $29,170,377. This left 
$45,428,074, which it fixed as the value of franchise. In my opinion 
in the case involving that assessment I took note (209 Fed. 460) of 
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the fact that it was possible, if not probable, that the board in mak- 
ing the preliminary assessment had obtained the value of the portion 
of the unit in Kentucky which it fixed at $81,670,377, not by first valu- 
ing the unit and then apportioning a part of such value to Kentucky, 
but by determining, in the first instance, that the franchise should be 
$52,500,000 and then adding the assessed value of the tangible there- 
to, and that in making the final assessment it merely made a réduction 
from the valuation so obtained to $74,598,451, at which it fixed it 
therein. In the case in hand one cannot avoid the suspicion, at least, 
that what the board really did was practically to adhère to the assess- 
ment for 1912 so reached — the change being only from $45,428,074, 
to $45,658,630 — then to add the assessed value of the tangible prop- 
erty for 1913 thereto, which gave $75,139,402 as the value of the por- 
tion of the unit in Kentucky, deducting from which the assessed 
value of the tangible property gave the value of the franchise already 
fixed, and then to make the other figures to show that the sum at which 
it placed the value of the portion of the unit in Kentucky was less than 
80 per cent, of its fair cash value. What lends color to this is the diffi- 
culty of determining how otherwise $75,139,402 was arrived at as the 
value of such portion. This tends to show that the assessment for 
1913, as well as for 1912, was predetermined, and not the outcome of 
pursuing the method prescribed by the statute. 

[1 ] The particulars in which plaintiff attacks the action of the board 
and the grounds thereof corne next for statement. But before pre- 
senting them a preliminary contention of défendants should be noted 
and disposed of. It is that the action of the board is final and con- 
clusive unless fraud on its part has been shown. It is contended that 
such is the case, even though it appears that the board did not follow 
the method prescribed by the statute. That such is their contention 
I quote from their brief . They say : 

"This board is the judge of both the law and the facts, and Its judgment 
as to the method followed is conclusive, unless fraud be proven tending to 
show that the board was actuated by fraudulent motives. Thèse proceedings 
are not appeals from the judgments of the board of valuation and assessment. 
This court is not seeking for errorsi committed by this board. This court 
does not hâve the power to say whether the board followed an erroneous 
method in making the assessments, except as an incident to one thing, and 
that one thing is fraud. If there has been évidence showing fraudulent 
conduct on the part of the board, the court must ccnsider other évidence 
touching on values and methods ; but this court has no power to consider 
such things until after it is first shown that the assessment is void on accaunt 
of fraud. If such state of facts should be shown, it would then be necessary 
for the court to take up the question of values, and in order to correctly as- 
certain values it would be necessary to consider methods." 

And again they say : 

"TJntil fraud is shown the court cannot consider any évidence as to either 
methods followed or as to values, but if fraud is shown the court must con- 
sider other matters in order to conclude whether the assessment is unjust." 

They cite in support of this contention the following décisions of 
the Suprême Court of the United States, to wit : State Railroad Tax 
Cases, 92 U. S. 595, 610, 616, 23 L. Ed. 663 ; Kelly v. Pittsburg, 104 
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U. S. 78, 80, 26 L. Ed. 658; Pittsburg R. R. Co. v. Backus, 154 U. S. 
421, 434, 435, 14 Sup. Ct. 1114, 38 L. Ed. 1031; Maish v. Arizona, 
164 U. S. 599, 610, 611, 17 Sup. Ct. 193, 41 L. Ed. 567; San Diego 
I* T. Co. v. National City, 174 U. S. 739, 750, 19 Sup. Ct. 804, 43 L. 
Ed. 1154; C, B. & Q. R. R. Co. v. Babcock, 204 U. S. 585, 593, 596, 
598, 27 Sup. Ct. 326, 51 L. Ed. 636. 

Thèse décisions should be generalized. The cases of Kelly v. Pitts- 
burg and Maish v. Arizona go together. They are alike, in that they 
involved assessments of ordinary property — in the one case a farm, in 
the other stock cattle — by local officiais. That of San Diego L,. T. Co. 
v. National City stands by itself . It involved the exercise of an analo- 
gous function, to wit, fixing water rates by a local body. The other 
three go together. They are alike, in that they were railroad cases 
and involved the assessment of a portion of a railroad unit. In the 
State Railroad Tax Cases the units were intrastate, and the portions 
thereof covered by the assessments complained of were the intangible 
parts there ; i. e., the franchises. In the other two cases, the units 
were interstate, and the portions thereof so covered were the parts in 
the state where the assessments were made. The statutes involved 
therein did not view such parts as parts of interstate units. The 
boards, however, in making the assessments, did. In neither of the 
five tax cases did the statute prescribe the method of making the assess- 
ment. In the State Railroad Tax Cases it authorized the board to 
adopt such method as might seem équitable and just, and the method 
it had adopted and applied was approved by the court. In neither of 
the others was there clear évidence that improper methods had been 
adopted and applied. As neither of them involved a case where a 
method prescribed by statute had not been followed, there is no basis 
for the claim that they support the position that, if it clearly appears 
that the board in making the assessment departed in certain particulars 
from the method prescribed by the statute, its validity is thereby un- 
affected, unless fraud has been shown. 

This much is certainly to be gathered from thèse décisions : The 
judgment of an assessing officiai or board as to the value of ordinary 
property, such as a farm or stock cattle, is final, in the absence of 
fraud; and this, though its valuation may be thought to be "very 
greatly in excess of its true value." No method of valuing such prop- 
erty is ever prescribed; correct thinking does not call for any par- 
ticular method for so doing ; and as to the true value thereof there is 
room for fair-minded and reasonable men to differ. Possibly it is aîso 
to be gathered therefrom that if the property valued is the unit of a 
railroad company, even though it be interstate, in which case the val- 
uation thereof is merely a step in the process of valuing the portion 
or a part of the portion thereof in the state, its judgment as to its 
value is final, in the absence of fraud, if no method for valuing such 
unit has been prescribed. It is true .that two methods of valuing it 
hâve been adopted and applied, and approved by the courts, known as 
the stock and bond and capitalization of net earnings. But there is 
room for fair-minded and reasonable men to differ as to which is the 
best method, and, in each case, as to the détails thereof. Besides, per- 
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haps, it cannot be said that the valuation should be limited absolutely 
to either method. It may be proper to consider other matters, such. 
for instance, as the cost of construction. And it may be a case for 
the exercise to some extent at least of what Mr. Justice Holmes in 
C, B. & Q. R. Co. v. Babcock terms the "intuition of expérience." 

But this is not ail that is to be gathered theref rom. From the case 
of C, B. & Q. R. Co. v. Babcock it is to be gathered that the courts 
are not limited to fraud as the only ground for overthrowing such an 
assessment ; that if, in making it, the board adopted a f undamentally 
wrong principle in any particular, the assessment is void; and that in 
determining whether such a principle was adopted the court is to no 
extent affected by the judgment of the board. As to this it is free to 
substitute its judgment for that of the board. And it would seem 
that it would make no différence that the principle was embodied in 
the statute under which it acted. In such a case it would be immaterial 
that there had been no fraud on the part of the board. Mr. Justice 
Holmes, in that case, speaking generally as to the validity of such an 
assessment, said that the judgment of the "lay tribunal" was intended 
to be final, "notwithstanding mistakes of fact or law." He, however, 
did not say that it was so intended absolutely, but only "so far as may 
be." He went further, and pointed out the grounds upon which it 
might be attacked. And in so doing he did not limit the right to attack 
to fraud. He said that the court had to do with nothing less than 
fraud, or a "clear adoption of fundamentally wrong principle" ; and 
again, that the tribunal was the ultimate guardian of certain rights, 
except "in the case of fraud or a clearly shown adoption of wrong 
principles." 

What he had in mind as covered by the second alternative appears 
from the cases of Louisville & Jeffersonviile Ferry Co. v. Kentucky, 
188 U. S. 385, 23 Sup. Ct. 468, 47 L. Ed. 519, and Fargo v. Hart, 
193 U. S. 490, 24 Sup. Ct. 498, 48 L. Ed. 761. In the latter case it 
was held that certain personal property of the American Express Com- 
pany located in New York was no part of its interstate unit, a portion 
of which was subject to taxation in the state of Indiana. The board 
of that state had taken it to be a part of the interstate unit and ap- 
portioned a part thereof thereto on the mileage basis. The Suprême 
Court held that in so doing it had erred. It substituted its judgment 
for that of the board and set the latter aside. There had been no 
fraud on the part of the board. The Sixth Circuit Court of Appeals 
had held likewise in the case of Coulter v. Weir, 127 Fed. 897, 62 C. 
C. A. 429. The other case was a Kentucky case. The board of val- 
uation and assessment had taken the ferry franchise of the Louis- 
ville & Jeffersonviile Ferry Company in Indiana to be a part of its in- 
terstate unit — which undoubtedly it was — and assessed it. The Su- 
prême Court held that, notwithstanding it was a part of the company's 
interstate unit, it was not assessable to any extent in Kentucky. It 
substituted its judgment for that of the board and set the latter aside. 
There was no intimation of fraud on the part of the board. 

If, then, it is the duty of the court to substitute its judgment for 
that of the assessing board, and to set the latter aside in making the 
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assessment, if it has adopted fundamentally wrong principles, clearly 
it not only has the right, but it is its duty, to so do if it détermines 
that the board has not followed the method prescribed by the statute 
under which it acted and from which it obtained its power to act at 
ail. And so the Court of Appeals of Kentucky has held in the cases of 
Hager v. American Surety Company, 121 Ky. 791, 90 S. W. 791, and 
James v. American Surety Company, 133 Ky. 313, 117 S. W. 411. If it 
then appears that, in some particular, the board in making the assess- 
ment in question hère departed from the method prescribed by the stat- 
ute, or adopted some fundamentally wrong principle, to the extent, at 
least, that such departure or adoption affects the amount thereof, it 
cannot stand. 

The plaintiff attacks the valuation of the unit at several points. It 
urges that the capitalization should hâve been at 6.524 per cent., the 
average of the interest rates of the différent states wherein plaintiff's 
unit lies, instead of 6 per cent. ; that the true net income derived from 
opérations by it on its own account was $15,862,099.26, instead of $16,- 
613,301 ; that the true net income from nontaxable property was 
$992,494.08, instead of $878,147; and that the déduction should not 
hâve been of the net income received from such property from that 
received from opérations on its own account, but of the actual value of 
such property, which it places at $33,743,900, from the sum arrived at 
by capitalizing the net' income from such opérations. I think that the 
board's valuation of the unit is impervious to attack in this court on 
either of thèse grounds. I am not satisfied that the nontaxable stocks 
are really worth the amount claimed or more than the capitalization of 
their income. And I am not sure that plaintiff is entitled to any déduc- 
tion on this ground. I am sure that it is not my province to substitute 
my judgment for that of the board as to the rate of interest at which 
plaintiff's income should be capitalized in valuing its unit on the capi- 
talization plan. The other two particulars in which the valuation of 
the unit is attacked are for mistakes of fact; and, conceding them to 
hâve been made, it is not in my power to correct them. So that in 
disposing of this case the value of the unit will hâve to bë taken to be 
at least as much as $262,252,566, the amount found by the board. 

[2] The plaintiff next attacks the action of the board in limiting it- 
self to the mileage operated by it, and, as to it, to that operated by it 
on its own account, in arriving at the portion of the value of the unit 
to be apportioned to Kentucky. It claims that in so doing it should 
hâve considered ail the mileage operated by it, and also that owned, 
but not operated, by it, and that operated by separate organizations, 
which it controlled either by virtue of ownership of a majority of capi- 
tal stock or as joint owner or lessee, heretofore referred to as control- 
led mileage. The miles operated by it on its own account, as we hâve 
seen, were 4,478.61, of which 1,574.41 were in Kentucky; those oper- 
ated by it on account of the owners were 221.86 of which 21.42 were in 
Kentucky; those owned, but not operated, by it were 269.45, of which 
70.11 were in Kentucky; and those controlled by it were 2,937.89, of 
which 286.45 were in Kentucky. Adding the miles operated by it on 
its own account and on the owner's account, and those owned, but not 
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operated, by it, and those controlled by it together, gives 7,907.83 as 
the total number, of which 1,952.45 were in Kentucky. The percent- 
age which the latter sum is of the former is 24.9601. It is this per- 
centage, rather than that of 35.15, which it claims the board should 
hâve taken in apportioning a part of the value of the unit to Kentucky. 
And it bases this position on the express requirement of the statute. 
The proportion of the value of the unit which it prescribes is that 
"which the length of the lines operated, owned, leased or controlled in 
this state bears to the total length of the line owned, leased or controlled 
in this state and elsewhere." Beyond question the word "operated" was 
omitted by mistake in referring to the total length pf the lines, and the 
clause should be read as if it had been inserted there as well as in the 
first instance. 

It seems to me that this position is sound. I so held in the case of 
L. & N. R. R. Co. v. Coulter (C. C.) 131 Fed. 306, and the décision of 
the Kentucky Court of Appeals in the case of Com. v. L. & N. R. R. 
Co., 149 Ky. 829, 837, 150 S. W. 37, is to the same effect. That was a 
proceeding by an auditor's agent to hâve certain property of the plain- 
tif? herein assessed for the year 1909 as omitted property. One basis 
for claiming that it had been omitted was that the board of valuation 
and assessment had not properly assessed its franchise, in that it had 
taken into considération the controlled mileage. Clay, C., in delivering 
the opinion of the court, said : 

"But there is an attempt to show that in this case the property sought to 
be assessed as omitted property was not included in the capital stock valua- 
tion, because the board of valuation and assessment, in flxing the capital 
stock, considered other roads controlled by the Louisville & Nashville Rail- 
road Company, through stock ownership, but which were operated by their 
own organizations. The statute requires that the railroad company shall 
report to the auditor of public accounts its entire lines 'operated, owned, 
leased or controlled' in and out of the state. If the railroad company owns a 
majority of the stock of another company, so that it may elect its directors 
and dictate its policy, there can be no doubt that it controls it within the 
meaning of the statute, and that such other railroad should be included in 
the report required to be made to the auditor. If required to be reported, 
the board of valuation and assessment may take them into considération in 
flxing the value of the franchise of the controlling company in * * * 
Kentucky. That being true, the allégations in the second paragraph of the pé- 
tition are not sufficient to show that the board of valuation and assessment, 
in fixing the value of appellee's franchise, adopted a plan différent from that 
provided by the statute." 

The plaintiff next attacks the action of the board in adding first $2,- 
468,612 and finally $2,318,244 to the mileage proportion of the value of 
the unit on account of excess of the value of the portion of the intan- 
gible part of the unit in Kentucky over the mileage proportion there- 
of . The board based its action in making this addition to such mileage 
proportion of the value of the unit on what it conceived I had held in 
the other case. I there took the position that the statute did not limit 
the assessment to the mileage proportion of the value of the unit, but 
contemplated that, if the portion of the unit in Kentucky was in fact 
of greater value than the mileage proportion of the value of the unit, 
the board, after ascertaining such proportion, should add thereto the 
excess in value, so that the value of such portion would represent the 
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true fair cash value thereof , and, further, that the method of ascertain- 
ing whether the portion of the intangible part of the unit in Kentucky 
exceeded in value the mileage proportion of its value, and, if so, the 
extent to which it exceeded it, was to détermine the proportion that the 
gross income derived from Kentucky was of the entire gross income, 
and if it exceeded the mileage proportion the excess percentage of the 
value of the unit was to be taken as the excess in value. 

The plaintiff, in making its attack on this part of the action of the 
board, contends that it is impossible to détermine how much of the 
gross income of an interstate unit has been derived from a given state 
otherwise than on the mileage basis, and that theref ore in no case can 
the intangible part of the unit therein exceed in value the mileage pro- 
portion of the value thereof. It claims that this position finds support 
in the décision of the Court of Appeals of Kentucky in the case of 
Southern Ry. Co. v. Coulter, 11-3 Ky. 657, 675, 676, 68 S. W. 873, and, 
further, that every case wherein the Suprême Court of the United 
States has taken note of the fact that the portion of an interstate unit 
in one state might exceed in value the average value per mile involved 
a case of excess in the tangible part, where there is a manif est physical 
différence which can be seen and measured by some rational and rea- 
sonably accurate judgment, such as extensive and expensive terminal 
property existing in one state, which does not exist in the other state 
into which the line extends, or where an extra amount of rolling stock 
is required in one state and not in others, which are illustrations given 
in the case of Pittsburg, etc., v. Backus, 154 U. S. 421, 14 Sup. Ct. 
1114, 38 L,. Ed. 1031, and had in mind in the case of Fargo v. Hart, 193 
U. S. 490, 24 Sup. Ct. 498, 48 L. Ed. 761. And it might be added that 
in the case of Erie R. R. Co. v. Pennsylvania, 21 Wall. 492, 22 L. Ed. 
595, which involved a tax on the gross receipts of an interstate railroad 
in Pennsylvania, the extent of the gross receipts therein was obtained 
by apportioning them on the mileage basis. 

In taking the position I did on this subject I cannot say that I was 
sure of my ground. The problem was a difficult one, and I had not 
had the benefit of any suggestions of counsel in regard thereto. It had 
not been dealt with in any other case, so far as I was able to fmd. It 
was not then a vital question, necessitating that I should be sure of my 
ground. Nor am I any surer now than then as to the soundness of the 
position. The necessities of this case also do not require that I should 
absolutely commit myself on the question. What made me then, and 
makes me still, think that the portion of the intangible part of an in- 
terstate unit in a given state may be greater in value than the mileage 
proportion of the value thereof is the case of W. U. Tel. Co. v. Massa- 
chusetts, 125 U. S. 530, 8 Sup. Ct. 961, 31 L. Ed. 790. There an ap- 
portionment of a part of the interstate unit of the telegraph company 
to the state of Massachusetts on the mileage basis was upheld, not- 
withstanding that the value of the portion of the tangible part of that 
unit in that state was less than the mileage proportion of the value 
thereof, and this seems to hâve been done on the ground that the value 
of the portion of the intangible part thereof in that state was greater 
than the mileage proportion of the value thereof, and that because the 
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gross income derived from that state exceeded the mileage proportion 
of the gross income. What relieves me of the necessity of so commit- 
ting myself is that, if my position so followed by the board be conced- 
ed to be sound, but one possible method to détermine with any degree 
of accuracy the amount of the gross income derived from Kentucky, 
apart from the mileage basis, occurs to me, and the board not only did 
not pursue that method, but adopted a method that clearly did not 
yield the true amount thereof. The possible method to which I hâve 
référence is first to separate the interstate and intrastate gross income, 
then apportion to Kentucky a part of the interstate gross income on the 
mileage basis, and then add thereto the intrastate gross income. As 
stated, the board did not f ollow this method. It did not hâve the data 
which would enable it to follow it. It took what plaintiff in its report 
to the Kentucky Railroad Commission for the year ending June 30, 
1912, gives as its Kentucky gross income as the true gross income de- 
rived from Kentucky. 

But it clearly appears that the amount so reported was not obtained 
by the method I hâve suggested. It représentée the gross income 
from traffic which originates and terminâtes in Kentucky and traffic 
which originates in Cincinnati, Ohio, where plaintiff has an important 
terminal, and passes entirely through Kentucky to states south of her. 
The fact that plaintiff in this report termed this income as Kentucky 
gross income or earnings did not prevent it from showing its true 
character. Other interstate railroad companies operating in Kentucky 
used this title in their reports and this in a différent sensé. The Cin- 
cinnati, New Orléans & Texas Pacific Company confines it to income 
from traffic which originates and terminâtes in Kentucky. It omits 
that arising from traffic which passes through the state of which 
there must be a large amount ; and the Chesapeake & Ohio Railway 
Company confines it to income arising from traffic which originates in 
Kentucky. It is clear, therefore, that in this particular also the ac- 
tion of the board was not well taken. It cannot, however, be said 
that, in taking it, it did not follow the statute, or did that which the 
statute prohibited it from doing. The statute contains no provision 
on the subject. Ail that can be said is that the board in so doing adopt- 
ed a f undamentally wrong principle, and this I think can be truly said. 

In this connection I would restate with some différence the position 
which I took in the other case, to the effect that the board was limited 
to a considération of the mileage proportion — i. e., the proportion 
which the mileage of that part of the unit which was in Kentucky 
was of the entire mileage thereof — of the value of the capital stock 
in apportioning a part of such value to Kentucky, and could not con- 
sider the proportion derived from averaging the mileage, gross income, 
and net income proportions of the value thereof in so doing. I em- 
phasized the fact that what the statute provided the board should con- 
sider was not the mileage proportion, but the mileage proportion of 
the value of the capital stock. I would not repeat this emphasis. A 
considération of the mileage proportion, in averaging it with the gross 
income and net income proportipns, so as to obtain an average pro- 
portion to be used in apportioning a part of the value of the capital 
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stock to Kentucky, could be excluded, and the considération limited 
to the mileage proportion of the capital stock, and exactly the same 
resuit obtained as if the mileage proportion were so considered. This 
would be by apportioning to Kentucky the mileage proportion of the 
value of the capital stock, the gross income proportion thereof, and 
the net income proportion, and then averaging the three. What ex- 
clu des an- apportionment to Kentucky of such average proportion of 
the capital stock, or the gross or the net income proportions of such 
value and then averaging them with the mileage proportions thereof, 
is the fact that the statute provides that the board shall consider the 
mileage proportion of the value of the capital stock, and says nothing 
about such average proportion, or the gross or net income proportions 
thereof. 

That the statute (Ky. St. § 4081), in providing that the board should 
consider the mileage proportion of the value of the capital stock, 
meant that it should, after valuing the capital stock, as a step in the 
process of valuing the franchise, apportion a part of such value to 
Kentucky on such basis, follows from the fact that it contemplated 
that the franchise should be valued as a part of an interstate unit, 
the first step in which was to value the unit. There was no way to 
pass from this first step to the last one — i. e., valuation of the fran- 
chise — except by takirig a mileage proportion of the value of the unit. 
It was not necessarily the only intermediate step. The intermediate 
steps might include an addition or subtraction on account of the por- 
tion of the unit in Kentucky exceeding or being less than the mileage 
proportion of the value of the unit. But it was necessarily one of the 
intermediate steps. Had the statute not limited the board's view of 
the franchise to it as part of an interstate unit, and permitted it to 
view it independently of its being so, a provision that the board in 
valuing it should consider the mileage proportion of the value of the 
unit would not necessarily mean that it should apportion a part of the 
value of the unit on such basis to Kentucky as a step in valuing the 
franchise. It could mean no more than that it should be considered 
merely for the purpose of determining whether the valuation of the 
franchise, otherwise reached, was correct or not. I hâve had diffi- 
culty in reaching a conclusion as to just what the statute means in 
providing that the board shall consider the mileage proportion of the 
capital stock, and this is the best that I can make of it. 

Thèse, then, are ail the attacks made upon the action of the board 
save one, yet to be mentioned and considered. Apparently the effect 
of the conclusions so far reached, to wit, that the board's valuation 
of the unit at $262,252,566 cannot be lessened by me, that the per- 
centage of the valuation of the unit which the statute requires to be 
taken is not 35.15, as the board took it to be, but 24.9601, and that no 
addition can be made to the part of the value of the unit apportioned 
to Kentucky on the mileage basis on the ground that the part of the 
intangible part of the unit in Kentucky was more valuable than the 
mileage proportion of the value of such part, is that the value of such 
portion must be taken to be 24.9601 per cent, of $262,252,566, or $64,- 
.750,418.79. But this is so apparently only. It is not really so, because 
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the board, in reaching $262,252,566 as the value of the unit, did not 
value the whole of the unit. If there was more of the unit than what 
it valued, if what it valued was worth $262,252,566, and if 24.9601 was 
the proper percentage of the value of the unit to be apportioned to 
Kentucky — I hâve accepted the second and held the third condition to 
be true — then the value of the portion of the unit in Kentucky was not 
$64,750,418.79. It was more than such sum. 

Is it true, then, that the board did not value the whole of the unit, 
and, if so, to what extent did it come short of so doing ? To answer 
this question it is essential that we come to an understanding as to what 
the unit consisted of. To do this it is only necessary that we hark 
back to a conclusion we hâve already reached. It is a conclusion which 
plaintiff has urged upon me, and which I hâve accepted as sound. 
That conclusion is that the proportion which the part of the unit in 
Kentucky was of the whole unit was 24.9601. To détermine what that 
proportion was, two things had to be known, to wit, the extent of 
the unit (i. e., the miles in it) and the extent of the part thereof in 
Kentucky (i. e., the miles in such part). It was found that the miles 
in the unit were 7,907.83, and those in the part of the unit in Ken- 
tucky were 1,952.45. And in obtaining thèse figures ail the mileage 
operated, owned, leased, and controlled — altogether and in this state — 
was considered. The unit, therefore, consisted of ail such mileage. 
That such was the thought of the statute appeared from its provision 
that the board, after valuing the capital stock, should apportion to this 
state the proportion of such mileage in this state to the whole of such 
mileage. 

Now the board, in valuing the unit, did not value the whole of such 
mileage. It valued only so much thereof as was represented by plain- 
tiff's net income, or would hâve been represented by its stock and 
bonds, had that method of valuation been adopted. And that income, 
or those stocks and bonds, did not represent the whole of such mileage. 
It represented only such portion thereof as was represented by the 
stock and bonds of the separate organizations held by it, or as it held 
as joint owner or lessee. It did not represent such portion thereof as 
was represented by the stock and bonds of such organizations held by 
others, or its co-owners or colessees held. To the value of so much 
of the unit as the board valued — i. e., that portion thereof represented 
by its net income or its stock and bonds — it should hâve added the 
value of so much of the controlled mileage as was not so represented. 
Had it so done, it would hâve valued the whole of the unit. Not hav- 
ing so done, it did not value the whole thereof. 

But it may be urged by plaintiff that to value more of the unit than 
so much thereof as was represented by' its net income or stock and 
bonds would be to go beyond the statute. What the statute provides 
it shall value in the first instance is plaintiff 's capital stock; i. e., ail 
its property tangible and intangible. Such is undoubtedly the word- 
ing of the statute. But to confine one's self thereto is to stick in the 
bark. The words "capital stock" in the statute are not used in any 
technical sensé; and I do not think that they are used in any other 
sensé than the unit — a part of which the statute provides shall be ap- 
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portioned to Kentucky. To give them a restricted meaning is to at- 
tribute to the Législature an intention to provide that, in arriving at 
the percentage that is to be apportioned to Kentucky, the whole of 
the controlled mileage is to be treated as a part of the unit, as well as 
that operated, owned and leased, but in arriving at the value of that 
which is to be apportioned only a portion of the controlled mileage 
shall be considered, which necessarily would resuit in an undervalua- 
tion of that portion of plaintiff's unit in Kentucky. In my opinion in 
the other case I called attention to the fact that the statute under 
which the assessment in question was made was a crude pièce of lég- 
islation, and I noted (209 Fed. 419, 420) a number of imperfections in 
it. The detailed considération which I there gave it finds its justifica- 
tion in the fact that. it makes one fair towards it in arriving at its 
true meaning. It was its intent that the board, in assessing the fran- 
chises of interstate units, should value the whole of the portion of 
such unit in this state. In order to do this it was essential that it con- 
sider the whole of the unit in valuing it, as well as in ascertaining 
the percentage thereof in this state. For it not to do so would be 
for it to omit a portion of the unit in this state, and undervalue the 
franchise. 

In holding that it was the duty of the board to add to the valuation 
of what it valued the value of that portion of the controlled mileage 
in which plaintiff had no interest, in order to arrive at the value of its 
unit, I am unable to see that any property out of the state will be 
imported into it and the Fourteenth Amendment violated. And I am 
not sure that an injustice has not been done to the state by the Lég- 
islature in plaintiff's case in requiring that controlled mileage should 
be considered as a part of its unit. There are not sufficient facts be- 
fore me to enable me to form any opinion as to this. 

This holding nécessitâtes that the board shall take a step in addition 
to any that has heretofore been mentioned, and that is this: After 
valuing the whole of the unit, as I hâve indicated, and apportioning 
24.9601 per cent, thereof to this state, it should, before deducting the 
assessed value of the tangible property, deduct the value of so much 
of the controlled mileage as is in this state ; otherwise it will be con- 
sidered twice in assessing franchises. It will be considered in the 
assessment of plaintiff's franchise and also in assessing the franchises 
of the separate organizations which own it. 

I come, then, to the remaining attack made by plaintiff upon the 
board's action which has heretofore been referred to. It is that its 
finding that the value of the portion of plaintiff's unit in this state was 
$75,139,074 was contrary to the Fourteenth Amendment, in that there- 
by it was denied the equal protection of the laws. The way in which 
plaintiff makes this out is this : Property in this state generally— i. e., 
property subject to assessment by the county assessors, constituting the 
bulk of the property therein subject to taxation — was uniformly and 
intentionally assessed for the year 1913 at less than 60 per cent, of its 
fair cash value; whereas, the board, in valuing the portion of plain- 
tiff's unit in this state in making the assessment of its franchise for 
that year, consciously adopted and applied a much higher standard of 
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valuation than 60 per cent., certainly as much as slightly less than or 
about 80 per cent, and possibly full fair cash value. The board has 
left it ambiguous — perhaps purposely so — as to which of two stand- 
ards it applied in reaching that valuation. There is room to claim that 
it applied thereto the standard of fair cash value, notwithstanding it 
noted the fact that the valuation which it made was less — i. e., slightly 
less — than 80 per cent, of what it believed was its fair cash value. It 
stated that the réduction which it made from the sum of $94,500,000 
to that of $75,139,074 was made in order to be "conservative," "out of 
abundant caution," and "that no injustice be done plaintif? in arriving 
at the value of its franchise"." This would seem to mean that it was 
made in order that it might be sure that it was valued at its fair cash 
value and no more. If such is its meaning, then the standard applied 
was that of fair cash value. 

In the other case, I attempted to show (209 Fed. 460, 461, 462) that 
the claim made before the oral argument on the motion for prelimi- 
nary injunction by the défendants, through the afïïdavits of the mera- 
bers of the board as to the assessment of 1912, was that the standard 
applied was that of fair cash value, and the assessment for 1913 is 
substantially the same as that. Besides, from the beginning of this liti- 
gation down to the présent time, défendants hâve claimed, not only 
that the board had the right, but that it was its duty, to make the assess- 
ment at fair cash value, and the members thereof would violate their 
oaths if they did not do so; and the Attorney General of the state so 
advised the board in the course of the making of the assessment for 
1913. Yet, assuming that what the board really did was, after valuing 
the portion of plaintiff's unit at $94,500,000, to make a réduction there- 
from to $75,139,074, it is not unlikely that it so did, if not to equalize 
plaintiff's assessment with that of other property, at least to render 
what it did impervious to attack on the ground that such property was 
uniformly and intentionally undervalued. In that case there is a touch 
of insincerity hère in putting the matter as the board did and not saying 
expressly that the réduction was made for that purpose. In the answer 
herein the défendants claim that it was made for that purpose. If so, 
the standard applied by the board in valuing the portion of plaintiff's 
unit in Kentucky was slightly less than — or, as the answer has it, about 
— 80 per cent., which is much higher than the standard claimed to hâve 
been applied in the assessment of other property. 

The ground of the attack now to be considered may be taken to be 
that the board, in applying any standard above 60 per cent., adopted 
a fundamentally wrong principle. If, then, it be a fact that property 
generally in this state was so assessed, was the action of the board con- 
trary to the Fourteenth Amendment ? In my opinion in the other case I 
considered quite at length whether in such a case the amendment would 
be violated, and reached the conclusion that it would. The défendants, 
however, still contend earnestly and sincerely that this position is 
wrong. This and the désire to develop accurately just what is essen- 
tial in such a case to constitute a violation of the amendment leads me 
to consider the matter afresh. I hope to be able to put it so lucidly 
and forcibly that it cannot but be accepted as sound. I will first limit 
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myself to the amendment itself and then consider the relevant déci- 
sions. 

[3] It is impossible for one to see things just as they are and not 
otherwise, unless they are viewed from the right standpoint. The 
right standpoint from which to view an alleged violation of the Four- 
teenth Amendment is above its letter. It should be viewed from its 
real meaning. The letter of the amendment is that no state shall de- 
prive or deny. Its real meaning is that no one who represents the 
state, acting for it and in its name, shall deprive or deny. This is its 
meaning, just as much so as it would hâve been, had it been so worded, 
instead of as it is. Such is its real meaning, because it cannot mean 
anything else; and it cannot mean anything else because, literally 
speaking, a state cannot act at ail. Those representing it as officers or 
agents alone can act. The prohibition thus being against those repre- 
senting the state as officers or agents, and not the state itself, it is against 
ail such persons. It is not limited to the législative department of the 
state government. It includes the executive and judicial departments 
as well. The positions thus taken find ample support in the following 
références, to wit: Ex parte Virginia, 100 U. S. 339, 346, 25 L. Ed. 
667; Poindexter v. Greenhow, 114 U. S. 270, 290, 5 Sup. Ct. 903, 29 
L. Ed. 185 ; C, B. & Q. R. R. Co. v. Chicago, 166 U. S. 226, 17 Sup. 
Ct. 581, 41 L. Ed. 979; Raymond v. Chicago T. Co., 207 U. S. 20, 28 
Sup. Ct. 14, 52 L. Ed. 90 ; Home T. & T. Co. v. Los Angeles, 227 U. 
S. 278, 33 Sup. Ct. 312, 57 L. Ed. 510. The décision in the case of 
Barney v. New York, 193 U. S. 430, 24 Sup.'Ct. 502, 48 L. Ed. 737, so 
far as it is to the contrary, is no longer in force. In the case of C, B. 
& Q. R. R. Co. v. Chicago Mr. Justice Harlan said : 

"The prohibitions of the amendment refer to ail the instrunientalities of 
the state, to its législative, executive, and judicial authorities, and therefore 
whoever, by virtue of public position under a state government deprives an- 
other of any right protected by that amendment against deprivation by the 
state, 'violâtes the constitutional inhibition ; and as he acts in the name and for 
the state, and is clothed with the state's power, his act is that of the state.' 
This must be so, or, as we hâve often said, the constitutional prohibition has 
no meaning, and 'the state has clothed one of its agents with power to annul or 
évade it' " 

What "laws," then, are they the equal protection of which the légis- 
lative, executive, and judicial departments of the state are prohibited 
from denying? They can only be the laws which those departments 
hâve to do with and the only laws which they hâve to do with are the 
laws of the state in which they are such departments. And they are 
prohibited from denying the equal protection of such laws only in so 
far as they hâve to do with them. It cannot be that they are prohibited 
from so doing to any extent beyond this. The only connection which 
the législative department has with the laws of the state of which it is 
such department is in their enactment. It has nothing to do with their 
enforcement. And the only connection which either the executive or 
judicial departments has with such laws is in their enforcement. Nei- 
ther has anything to do with their enactment. . What has thus far been 
said cornes to this. The législative department, in exercising its func- 
tion of enacting the laws of the state of which it is such department, is 
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prohibited f rom denying the equal protection thereof ; and the execu- 
tive and judicial departments, in exercising the function of enforcing 
the laws of the state to which they belong, are prohibited from deny- 
ing the equal protection thereof. 

And what is it, then, to deny the equal protection of those laws ? It 
is to refuse to grant or to withhold equal treatment in conferring or se- 
curing rights or in imposing or exacting performance of duties. It is 
to treat differently or to discriminate in so doing. And it may be said 
to include an intention, in doing what is done, to treat differently or to 
discriminate. But, if such is the natural conséquence of what is done, 
it is to be taken that there was an intention to treat differently or to 
discriminate. One is always held to intend that which is the natural 
conséquence of what he does. The essence of the Fourteenth Amend- 
ment, therefore, is to forbid discrimination and to require equal treat- 
ment on thç part of each department of the state in the exercise of its 
particular function, and its effect is to empower and to make it incum- 
bent on the courts, state and fédéral, to prevent discrimination and to 
secure equal treatment. 

What has just been said, however, calls for sortie modification. In the 
case of Magoun v. Illinois Trust Co., 170 U. S. 280, 18 Sup. Ct. 594, 
42 L. Ed. 1037, Mr. Justice McKenna, in referring to the equality 
of treatment which the législative department in enacting the laws 
of the state is thereby required to give, stated that it is not a "rigid 
equality." It permits "many practical inequalities." The discrimina- 
tion by such department which is forbidden is an arbitrary discrimi- 
nation. A reasonable discrimination is not forbidden. But it is to 
be borne distinctly in mind that this freedom to discriminate is on the 
part of the législative department, and that in the absence of any re- 
striction on its power in the Constitution of the state. The législative 
department, in so doing, .has no such freedom, if its Constitution f or- 
bids, nor hâve the executive and judicial departments, in any case, any 
such freedom in enforcing such laws. Where the Constitution of the 
state forbids discrimination on the part of the législative department 
in enacting its laws, I opine that a rigid equality — i. e., as much equality 
as the matter permits— is called for; and I see no reason why, if a 
rigid equality is not given, the Fourteenth Amendment is not violated, 
as well as the state Constitution. Equality is denied where no right 
to deny it exists. If there is a statement anywhere as to the equality 
of treatment which the executive and judicial departments must give 
in enforcing the laws of the state, it has escaped me. I would think 
that it is more rigid than that required to be given by the législative 
department in enacting laws, where there is no restriction on its power 
in the Constitution of the state. Possibly it must be as much equality 
as the case permits; but possibly, also, it is sufficient if there is no 
intentional discrimination. Certainly an intentional discrimination is 
forbidden. 

[4] Thèse gênerai statements as to discrimination forbidden and 
equality of treatment required should be applied to tax laws. So doing, 
we find that in the case of such laws we hâve an instance in which 
discrimination is not absolutely forbidden by the amendment. In the 
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case of Davidson v. New Orléans, 96 U. S. 97, 24 L. Ed. 616, Mr. 
Justice Miller said: 

"The fédéral Constitution imposes no restraints on the states in regard 
to unequal taxation." 

And in the case of Bell's Gap Railroad v. Pennsylvania, 134 U. S. 
232, 10 Sup. Ct. 533, 33 L. Ed. 892, Mr. Justice Bradley said that the 
Fourteenth Amendment was not "intended to prevent a state from 
adjusting its system of taxation in ail proper and reasonable ways." 

But, if the Constitution of the state forbids unequal taxation, the 
législative départaient in enacting tax laws has no right to make a 
discrimination, and, as stated, if in such a case it does discriminate, 
I see no reason why its action would not be in violation of the Four- 
teenth Amendment as well as of the state Constitution. Thereby 
the equal protection of the laws of the state would be denied, and by 
reason of the Constitution of the state the right to discriminate which 
might otherwise exist has been taken away. Such a law might impose 
a tax of $1 on the $100 on an owner or the owners of one class 
of property and 60 cents on the $100 on ail other owners. No one 
would contend that in such a case the owner or owners of the class 
of property on whom the highest rate of tax had been imposed had 
not been denied the equal protection of the laws. Or it might take 
the shape of providing that the owner or owners of property of the 
one class should pay 50 cents on the $100 on an assessment thereof 
at its full fair cash value, and that ail the other owners should pay the 
same rate on an assessment thereof at 60 per cent, of its fair cash 
value. No one would contend that in this case, as much so as in the 
other, the former owners were denied the equal protection of the 
laws. In the case of Bank v. Hines, 3 Ohio St. 15, as quoted by Mr. 
Justice Miller in the case of Cummings v. Merchants' National Bank, 
101 U. S. 153, 25 L. Ed. 903 : 

"Taxing by unifonn rule requires uniformity, not only in the rate of 
taxation, but also uniformity in the mode of the assessment upon the taxable 
valuation. Uniformity in taxing implies equality in the burden of taxation, 
and this equality of burden cannot exist without uniformity in the mode of 
the assessment, as well as in the rate of taxation." 

In the one case the déniai would consist in prescribing the rate of 
taxation, and in the other in prescribing the rate of valuation of the 
property subject to taxation. So much as to the déniai by the législative 
départaient in the enactment of laws as to taxation. I pass therefrom 
■to a déniai by the executive and judicial departments — more particularly 
the assessing branch of the executive départaient, whose function is 
characterized as quasi judicial — in the enforcement of such laws by 
assessing property subject to taxation, and that where the Constitution 
and statutes of the state, as is the case hère, require uniform taxation. 
It must be conceded that there is no such thing as perfect equality in 
the assessment of property for taxation. In the State Railroad Cases 
(92 U. S. 612, 23 L. Ed. 663) Mr. Justice Miller thus expressed him- 
self on this subject: 

"Perfect equality and perfect uniformity of taxation as regards individuals 
or corporations, or the différent classes of property subject to taxation, is a 
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dream unrealized. It may be admltted that the System whlch most nearly 
attains thls is the best. But the most complète System whlch can be devised 
must, when we consider the immense variety of subjects which it necessarily 
embraces, be imperfect. And when we corne to its application to the property 
of ail the citizens, and of those who are not citizens, in ail the locallties of a 
large state like Illinois, the application being made by men whose judgment 
and opinions must vary as they are affected by ail the circumstances brought 
to bear upon each individual, the resuit must inevitably partake largely of the 
Imperfection of human nature and of the évidence on which human judgment 
la founded." 

The inequalities due to the imperfections thus referred to cannot, 
therefore, be within the purview of the amendment. Those inequali- 
ties only can be within its purview which need not be ; and such are 
inequalities due to intentional discrimination. The assessing depart- 
ment can refrain from such discrimination and thereby prevent in- 
equalities due to that cause. It must be accepted, therefore, that in- 
tentional discrimination on the part of that départaient is contrary 
to the amendment. Such, then, is the ultimate fact upon which a case 
such as we hâve hère must turn. 

[5] How, then, is such a discrimination to be made out? It is made 
out if it is established that the assessing department has adopted and 
applied a rule prescribing différent standards of valuation of the prop- 
erty of différent persons or différent classes of property. The natural 
conséquence of the application of such a rule is inequality and discrim- 
ination, and, as in law one is taken to intend the natural conséquences 
of his acts, a discrimination so brought about is intentional. It may 
be made out by évidence that one class of property has unif ormly been 
assessed at one degree of value and ail other property at another. The 
fact of uniformity has to be accoumted for, and there is no accounting 
for it except on the basis that a rule prescribing such degrees of value 
as the standard of assessment has been adopted and applied. In this 
connection the adverbs "systematically" and "habitually" are frequent- 
ly used. I pref er uniformity. They ail corne to the same thing. Where 
the discrimination complained of is against a single owner of property, 
it is made out by évidence of an acknowledgment on the part of the 
assessing department that a rule prescribing the higher standard was 
adopted and applied, and of uniform assessment of ail other property 
at a lower degree of value. If, then, in a given case it is established 
that the assessing department of the state has unif ormly assessed the 
property of interstate railroad companies at f air cash value of slightly 
less than or about 80 per cent, thereof, and has uniformly assessed ail 
other property at less than 60 per cent., a case of intentional discrim- 
ination against each railroad company and violation of the Fourteenth 
Amendment is made out; or that, in its assessment of the property 
of a single such company, it stated that the assessment was at its fair 
cash value, or slightly less than or about 80 per cent, thereof, the val- 
uation conforming thereto, and has uniformly assessed ail other prop- 
erty at less than 60 per cent., a case of intentional discrimination against 
such railroad company is made out. 

Thus far I hâve proceeded on the assumption that the assessing de- 
partment is administered by a single board or individual, supposing 
230 F.— 14 
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that were possible. How is it in a case where, as in this state, the 
bulk of the property — i. e., ail but the franchises of corporations having 
spécial privilèges and distilled spirits — is assessed primarily by a 
county assessor in each county, with county boards of supervisors over 
each assessor, and a state board of equalization over the assessments 
of each county, and such franchises and distilled spirits are assessed 
by a state board of valuation and assessment? Clearly, if ail having 
to do with the assessment of property in any way were to meet in con- 
vention at the state capital or elsewhere, and adopt a rule whereby ail 
property assessable by the board of valuation and assessment, or por- 
tions thereof , such, for instance, as the franchises of corporations hav- 
ing spécial privilèges, or those only of them which are interstate rail- 
road companies, or that of a single such company, was to be assessed 
at its full fair cash value, or slightly less than or about 80 per cent, 
thereof, and that ail other property that was subject to assessment by 
the county assessors was to be assessed at 60 per cent, of fair cash 
value, and such rule was applied in making the assessment, the discrim- 
ination would be an intentional one, and contrary to the Fourteenth 
Amendment. But suppose no convention of or conférence among any 
of the assessing officers is ever had, but each county assessor for him- 
self adopts and applies a rule by which the property assessable by him 
is to be assessed at 60 per cent, of its fair cash value, either because 
he has heard of other county assessors having done so, or as a mère 
coincidence — a "developmental coïncidence," resulting from the minds 
of the several assessors functioning the same way — which assessments 
are permitted to stand by the county boards of supervisors and the 
state board of equalization, and the board of valuation and assess- 
ment adopts and applies a rule prescribing full fair cash value, or 
slightly less than or about 80 per cent, thereof, as the standard in the 
assessment of the franchises of interstate railroad companies, or ap- 
plies such a standard in the case of the assessment of a single such 
company, is there possible room for any one to claim that such a dis- 
crimination against such company or companies was uot as much with- 
in the Fourteenth Amendment as if it had been brought about by the 
adoption and application of a single rule at a convention of ail the as- 
sessing officers? 

What reason is there for making a différence between a discrim- 
ination brought about by the conjonction of many separate rules and 
one brought about by a single rule? The discrimination is as much an 
intentional discrimination in the one case as in the other. And in 
such a case, if the property in each county was uniformly assessed at 
60 per cent, of its fair cash value, and in the assessment of the fran- 
chises of interstate railroad companies the portions of the unit in the 
state were uniformly valued at full fair cash value, or at slightly less 
than or about 80 per cent, thereof, the reasonable inference would be 
that each county assessor and those over him had adopted and applied 
a rule to assess at 60 per cent, of fair cash value, and that the board of 
valuation and assessment had adopted and applied a rule to value at 
the higher rate. And if it were otherwise proven, as, for instance, by 
the statement of the board itself, that it had applied such rule in the 
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case of a single interstate railroad company, it would be the same as 
if it had been proven that it unif ormly valued the portions of ail such 
railroad companies, in making out a case of intentional discrimination 
against such single company. As, then, the Constitution and statutes 
of this state require uniformity of taxation, notwithstanding they also 
require that it be assessed at its fair cash value, I conclude that, if the 
property in this state subject primarily to assessment by the county 
assessors was uniformly assessed for the year 1913 at less than 60 
per cent, of its fair cash value, and the board of valuation and assess- 
ment in assessing plaintiff's franchise applied as to the portion of its 
unit in this state as the standard of valuation thereof full fair cash 
value, or slightly less than or .about 80 per cent, thereof, it violated 
the Fourteenth Amendment. This conclusion is a déduction from a 
considération of the Fourteenth Amendment itself. I hâve viewed 
the alleged violation thereof to détermine whether it was such from 
the standpoint of the amendment's real meaning — above its mère letter 
— i. e., as if it had in so many words said, instead of that no state 
shall deny, that neither the législative, executive, nor judicial depart- 
ments of the state shall deny. 

[B] I will now consider how the matter stands under the authorities. 
The relevant décisions in the order of their date are as follows, to 
wit : Cummings, Treas., v. Merchants' National Bank of Toledo, Ohio, 
101 U. S. 158, 25 L, Ed. 903 ; Nashville, C. & St. L. Ry. Co. v. Tay- 
lor (C. C.) 86 Fed. 168; Taylor v. L. & N. R. R. Co., 88 Fed. 350, 31 
C. C. A. 537; Louisville T. Co. v. Stone, 107 Fed. 305, 46 C. C. A. 
299; New York v. Barker, 179 U. S. 279, 21 Sup. Ct. 121, 45 L. Ed. 
190; Coulter v. L. & N. R. R. Co., 196 U. S. 599, 25 Sup. Ct. 342, 
49 L. Ed. 615 ; C, B. & Q. R. R. Co. v. Babcock, 204 U. S. 585, 27 
Sup. Ct. 326, 51 L. Ed. 636; Raymond v. Chicago Traction Co., 207 
U. S. 20, 28 Sup. Ct. 7, 52 L. Ed. 78, 12 Ann. Cas. 757; Jersey City 
v. Central Railroad of New Jersey, 212 Fed. 76, 128 C. C. A. 532. The 
case of Cummings, Treas., v. Merchants' National Bank of Toledo, 
Ohio, and Taylor v. Louisville & Nashville Railroad Company go to- 
gether. They are alike, in that in each relief was sought and granted 
against a discrimination in assessing property for taxation. In each, 
however, the ground upon which it was granted was that the discrim- 
ination was a violation of the Constitution of the state, which required" 
uniformity of taxation, in the one case of the state of Ohio, and in the 
other of the state of Tennessee. In neither case was the bearing of 
the Fourteenth Amendment upon the discrimination considered. It 
may seem strange that it was not, and that more so in the Tennessee 
case. There the discrimination relied on was claimed in the bill to 
be in violation of the Fourteenth Amendment as well as of the state 
Constitution. Possibly it is to be accounted for by the fact that the 
discrimination as a violation of the amendment was not viewed 
from the right standpoint. But there was no real occasion for it to 
be considered as a violation of the amendment in either case. The 
fédéral courts, in which they originated, had jurisdiction ir respective 
thereof, in the one case because the plaintiff was a national bank, and 
in the other because of the diversity of citizenship between the par- 
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ties. And the fact that the discrimination was in violation of the 
state Constitution was sufficient to entitle plaintiff to the relief sought 
without référence to that amendment. 

Mr. Justice Peckham, in the case of New York v. Barker, and de- 
fendants, following him, hâve erred in stating that the discrimination 
in the Bank Case was remedied because it was in violation of the act 
of Congress as to national banks; and I erred in my opinion in the 
other case in stating that the Railroad Case was based on the Four- 
teenth Amendment. In each case the relief granted was based on the 
requirement of uniform taxation by the state Constitution. The Bank 
Case was brought by it to enjoin the collection of a tax assessed against 
the shares of its stockholders, which the statute required it to pay, 
to the extent of the discrimination. The Constitution of Ohio not 
only required unif ormity in taxation, but that ail property be assessed 
at its true value in money. The statutes thereof provided for the as- 
sessment of real and personal property, except bank shares, primarily 
by district and ward assessors in each county, for the correction of 
their work by county and city boards of equalization, and for the in- 
crease or decrease of the county valuation by a state board of equaliza- 
tion, the increase or decrease to be no more than 12!/2 per cent. There 
was no state board that had jurisdiction over valuation of personal 
property, except bank shares. The provision as to the assessment of 
bank shares was that they should be assessed primarily by the county 
auditors, and that a state board of equalization, différent from the one 
having jurisdiction of the county valuations of real property should 
hâve power to equalize the valuation thereof throughout the state as 
among themselves. Prior to the assessment complained of the county 
auditor of Lucas county, in which plaintiff was located, and the county 
auditors of 10 other counties in that part of the state, had held a con- 
férence, at which it was determined that a rule should be adopted and 
applied in their respective counties by which real and personal prop- 
erty, except money and invested capital, was to be assessed at one- 
third of its actual value, and money and invested capital at six-tenths, 
and the assessors and county auditor of Lucas county had met and 
adopted this rule for that county, and thereafter they applied it in 
making the assessment. Presumably this happened in each of the 
other ten counties. Such a rule had been adopted and applied in an- 
other county in that part of the state, and Mr. Justice Miller said 
probably this System of taxation prevailed over the entire state. 
Under this rule plaintiff and the other Toledo bank shares were as- 
sessed at six-tenths of their actual value by the county auditor of 
Lucas county. But the assessment returned to him by the state board 
of equalization placed them at their true value in money. It would 
seem that they had so assessed ail bank shares in the state. This was 
the discrimination complained of, and against which relief was sought 
and granted. Plaintiff and ail other bank shares had been assessed 
by the state board of equalization at their full value, and real and 
personal property, except money and invested capital, at least in those 
12 counties, had been assessed. by the assessors thereof at one-third 
of its value. The burden of plaintiff's complaint was that the stat- 
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ute providing for the state board of equalization of bank shares was 
in violation of the state Constitution, in that it limited its function to 
equalizing the valuation of bank shares as among themselves, and gave 
it no power to consider the valuation of real property and other Per- 
sonal property. But it was held otherwise, as inequality did not neces- 
sarily resuit therefrom. It was held, however, that the discrimination 
was not remediless. It was so held because of the discrimination in 
the rules of assessment applied by the county assessors and the state 
board of equalization of bank shares. 

Beyond question it was an outstanding feature of the case that the 
application of the rule applied by the county assessors was the resuit 
first of the conférence of the county auditors, and then the adoption 
thereof by the assessors and county auditors of the several counties. 
The state board had been no party to the adoption of that rule. But, 
though such was an outstanding feature of the case, there is no basis 
for claiming that it was an essential one. Had each assessor in the 
12 counties, without previous conférence with any other assessing of- 
ficiai, acting for himself, adopted and applied such a rule, the resuit 
of the case could not possibly hâve been différent from what it was. 
In such case the assessment of ail real and personal property in the 12 
counties, except money and invested capital, at one-third of its true 
value, of money and invested capital therein, except bank shares, at 
six-tenths thereof, and of bank shares therein at full value, and the ré- 
sultant discrimination against the bank shares, would hâve been inten- 
tional. Mr. Justice Miller said: 

"We are of opinion that when a rule or system of valuation is adopted by 
those whose duty it is to make the assessment, which is designed to operate 
unequally and to violate a fundamental principle of the Constitution, and 
when this rule is applied, not solely to one individual, but to a large class 
of individuals or corporations, that equity may properly interfère to restrain 
the opération of this unconstitutional exercise of power." 

The only discrimination which the case recognizes as not being 
within the state Constitution and remediless is one that results from 
mistake of judgment and other sources of inequality which boards 
of equalization are designed to remedy. Still further, had nothing 
else appeared than that each assessor in the 12 counties had uniformly 
assessed the real and personal property, except money and invested 
capital, at one-third of its true value, and money and invested capital, 
except bank shares, at six-tenths thereof, and that the state board of 
equalization had uniformly assessed bank shares at their full value, 
the resuit could not possibly hâve been différent. The reasonable in- 
ference would hâve been that this was the resuit of the adoption and 
application, separately at least, of rules to so assess such property. 

It is to be noted that, without any évidence in the record bearing 
on the subject, Mr. Justice Miller observed that the assessment of real 
estate at less than its true value was not "limited to the state of Ohio, 
or to part of it" ; that, though the Constitutions and statutes of nearly 
ail the states require uniformity of taxation and assessment at actual 
value of ail property subject to taxation, "it is a matter of common 
observation that in the valuation of real estate the rule is habitually 
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disregarded" ; and that "it is believed that the valuation of real estate 
for purposes of taxation rarely exceeds half of its current salable val- 
ue." He accounts for the existence of this condition of things by the 
effort of the landowner to produce something like equality of burden 
with personal property, especially invested capital, which so readily es- 
capes taxation by removal or hiding. 

The case of Taylor v. Louisville & Nashville Railroad Company 
was brought by the railroad company to enjoin the certification by 
the state board of equalization of Tennessee, whose function was to 
revise the assessments of the property of railroad, telegraph, and télé- 
phone companies by another state board, to the comptroller for ap- 
portionment to the several counties into and through which its railroad 
ran. The Constitution of Tennessee required uniform taxation, but 
did not require that property should be assessed at its true value in 
money. It merely provided that it should be taxed according to 
value. The statutes, however, provided that ail property should be 
assessed at such value. The assessment of ail other property than that 
of such companies was made by taxing officers in each county. The 
state board assessed plaintiff's property at its true value in money, 
and the taxing officers of the counties uniformly assessed ail other 
property at not more than 75 per cent, of such value. This was the 
discrimination complained of, and against which relief was sought and 
granted. Judge Taft in his opinion noted that there was conflict in the 
décisions of the state courts as to the right to relieve against such a 
discrimination. He cited décisions of the Suprême Court of Connecti- 
cut, New Hampshire, Arkansas, Illinois, and Kansas upbolding the 
right, and décisions of the Suprême Courts of Ohio, New Jersey, and 
Massachusetts against it. He might hâve cited, as to the same effect, 
the décisions of the Kentucky Court of Appeals in the case of Louis- 
ville Ry. Co. v. Commonwealth, 105 Ky. 710, 49 S. W. 486, decided 
about a month before, had he known of its existence. He stated, how- 
ever, that the court was concluded by the décisions of the Suprême 
Court of the United States in the Bank Case, had its opinion been to 
the contrary, which it was not. Two reasons were urged why the dé- 
cision in that case was not controlling. One was that in the case in 
hand there had been no preconcert of the county taxing officers and 
adoption by them of a rule of undervaluation, as in the Bank Case. 
In answer to this Judge Taft said : 

"It has been pressed upon us that no such preconcert of action by the assess- 
ing officers, and no such uniform rule of undervaluation, hâve been shown in 
this case as appeared in the Cumrnings Case, and that upon thèse circum- 
stances the Cumrnings Case turned. We hâve already found, frora the évi- 
dence, that there is an intentional undervaluation of property in each county, 
and that this is uniform as to ail real and personal property, and results from 
a clear understanding between the assessors and county boards of equalization. 
who bave a common motive for the réduction. More than this, it is clearly 
shown that the state board of assessors and equalizers in 1806 intentionally 
equalized ail real estate in the state at 75 per cent, of its true value for 
taxation for the year 1S97. Could preconcert be clearer than this?" 

The other reason was that Mr. Justice Miller, in speaking of the 
rule of valuation whose adoption would justify equity interfering, re- 
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f erred to it was one "which is designed to operate equally and to vio- 
late fundamental principles of the Constitution," and that in the case 
in hand it could not be said that the rule of undervaluation was so 
designed. In answer to this Judge Taft said : 

"An intentional undervaluation of a large class of property, when the law 
enjoins assessment at true value, is necessarily designed to operate unequally 
upon other classes of property to be assessed by other taxing tribunals, who, 
it may be presumed, will conform to the law. In the case at bar the county 
assessors and board of equalization * * * hâve been actuated in their 
violations of the law by the désire to reduce, as far as may be, their county's 
share of the state burdens. Their undervaluations of property hâve been 
uniform as to ail property in their county but railroads. They could not but 
know that such undervaluation must work an injustice against the property 
of railroads, if assessed at its true value by a state board, and taxed for 
county and state purposes on that basis. In this sensé, the rule of under- 
valuations adopted in each county is necessarily 'designed to operate un- 
equally,' within the meaning of Mr. Justice Miller in the Cummings Case. The 
ratio decidendi of that case is to be gathered from the f acts, and the language 
of the opinion is to be interpreted in the view of the facts." 

The determining considération for the court's relieving against such 
a discrimination, as Judge Taft put it, was that it was intentional. 
This appears from the quotations from his opinion already made, and 
more fully from the following. He said : 

"Before equity will relieve in such a case, it must appear that the assessing 
officers, whose acts of undervaluation create the unjust burden, must inten- 
tionally and habitually violate the law, by assessing property at less valua- 
tion than that which they know to be its true value." 

Again : 

"Equity will not relieve against an assessment merely becanse lt happens to 
be at a higher rate than that of other property; that such iuequalities, due to 
mistake, to the fallibility of humau judgment, or to other accidentai causes, 
must be borne, for the reason that absolute uniformity cannot be obtained ; 
that, in other words, what may be called 'sporadic cases of discrimination' 
cauuot be remedied by the chancellor. He can only interfère when it is 
made clear that there is, with respect to certain species of property, systeinat- 
ic, intentional, and unlawful undervaluations for taxation by the taxing 
otilcers, which necessarily effect an unjust discrimination against the species 
of property of which the complainant is an owner. The reason for the 
distinction is obvious. The occasional and accidentai discriminations are 
inévitable in every assessment, and are not likely to continue, because not 
the resuit of an illégal purpose on the part of any one." 

And again : 

"If any board which is an essential part of the taxing System Intentionally, 
and therefore fraudulently, violâtes the law, by uniformly undervaluing 
certain classes of property, the assessment by other boards of other classes of 
property at the full value, though a literal compliance with the law, makes 
the whole assessment, considered as one judgment, a fraud upon the fully 
assessed property. And this is true although the particular board assessing 
the complainant's property may hâve been wholly free from * » * fraud 
or intentional discrimination." 

In each of thèse two cases the court was confronted with a dilemma. 
The Constitution of Ohio required both uniform taxation and assess- 
ment at the true value in money. The Constitution in Tennessee re- 
quired uniform taxation, and the statutes thereof assessment at the 
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true value in money. The dilemma was as to which requirement would 
be enforced. Was the requirement as to uniformity to be enforced by 
leveling the higher assessment down to the lower, whereby uniformity 
would be secured, but no property would be assessed at its true value, 
or was the court to keep its hands off, whereby the assessments would 
be left as they had been made, so that, whilst there would be lack of 
uniformity, the assessments conforming to the requirement as to true 
value would stand ? Compliance with both requirements could not be 
secured, because it was impossible to bring about a leveling of the low- 
er assessments up to those of the higher. Mr. Justice Miller does not 
seem to hâve been conscious that he was confronted with such a dilem- 
ma, as he makes no référence to it. It was urged upon Judge Taft, 
and he deals with it. He undertook to show that, as compliance can- 
not be had with both requirements, the true course is to bring about 
compliance with the requirement as to uniformity by the leveling down 
process. He said : 

"To enjoin the enforcement of the prescribed method of assessment as to 
one species of property, when there is a departure from it as to ail others, 
if the injunetion secures uniformity as to ail, is not so great a violation of the 
method really prescribed as that involved in a continuanee of the existing 
conditions, and the déniai of relief to the injured taxpayer. The court is 
placed in a dilemma, from which it can only escape by taking that path 
which, while it involves a nominal departure from the letter of the law, 
does Injury to no one, and secures that uniformity of tax burden which was 
the sole end of the Constitution. To hold otherwise is to make the restrictions 
of the Constitution instruments for defeating the very purpose they were in- 
tended to subserve. It is to stick in the bark, and to be blind to the sub- 
stance of things. It is to sacrifice justice to its incident" 

In neither case had the Suprême Court of the state taken position 
upon the question there involved. Whether, if it had, and the position 
was adverse to the right to relief against the discrimination, as the 
Court of Appeals of this State has done in such a case, it would hâve 
made any différence in the décisions, cannot be told from anything said 
in the opinions. Though this case, in view of this décision of the Ken- 
tucky Court of Appeals, has a feature in it that did not exist in either 
of thèse two, hère the complaint against the discrimination is based on 
the Fourteehth Amendment, and not on the state Constitution, as there. 
If it so be that this complaint, therefore, has foundation in fact, this 
feature of the case, instead of being an obstruction to granting the re- 
lief sought, is an aggravation of the discrimination, and renders the 
granting of the relief more imperative, if that were possible. The 
Fourteenth Amendment only requires equality of treatment in the en- 
forcement of the tax laws of states forbidding discrimination. It has 
nothing to say on the subject of assessing property at its true value. 
This makes it so that this court is not confronted with the dilemma 
which confronted the courts in the Ohio and Tennessee cases, where 
the complaint against the discrimination was based on the state Consti- 
tution, which in the one case required that property should be assessed 
at its true value, as well as that taxation should be uniform, and in the 
other, together with the statute, so required. What we hâve hère, then, 
in that contingency, is an intentional discrimination, and the highest 
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court of the state holding that it is powerless to remedy it in the only 
possible way in which it can be remedied, notwithstanding it is as 
much its duty as this court's to enforce the Fourteenth Amendment, 
the suprême law of the land. 

The next of the relevant décisions to be considered are those in the 
cases of Nashville, C. & St. L. Ry. Co. v. Taylor and Raymond v. Chi- 
cago Union Traction Company. They go together. They are alike, in 
that in each case relief was sought and granted against a discrimina- 
tion in assessing property for taxation similar to that complained of 
herein. The first one, as did the case of Taylor v. L. & N. Ry. Co., 
arose in Tennessee. The other arose in Illinois. The Constitution of 
that state does not require uniformity as to the members of each class. 
In that case the discrimination complained of was amongst the mem- 
bers of the class to which the traction company belonged. In each of 
thèse two cases the right to the relief sought was based solely on the 
ground that the discrimination complained of was a violation of the 
Fourteenth Amendment, and the claim that it was was the sole basis 
of fédéral jurisdiction. In neither was there diversity of citizenship, 
or other ground of fédéral jurisdiction than this. The Suprême Court 
of the United States in the Traction Company Case cited and approved 
the décision in the Railway Company Case, a décision of the Circuit 
Court. Though the décision of an inferior court, it has behind it the 
Suprême Court. Thèse two décisions are on ail fours with the case in 
hand, and uphold the position which I hâve been led to take. An at- 
tempt is made to distinguish the Traction Company Case, on the 
ground that there the assessment complained of had been directed to 
be made by the Suprême Court of the state. There is nothing in this 
to call for a différence in décision. Besides, though the assessment 
complained of hère was not made by direction of the Court of Appeals 
of Kentucky, it has held that it is powerless to relieve against it. Mr. 
Justice Peckham, in the Traction Company Case, thus expressed him- 
self as to what is essential to bring a discrimination of the kind involv- 
ed hère within the amendment : 

"A System of valuation was adopted and applied to a large class of corpo- 
rations, differing wholly from that applied to other corporations of the same 
class, and resulting in a discrimination against the appellee of the most 
serious and material nature. It is not a question of mère différence of 
opinion as to the valuation of property, but it is a question of différence 
of niethod in the manner of assessing property of the same kind. Al- 
though the law itself niay be valid, and provide for a proper valuation, yet 
if, through mistake on the part of the state, through its board of equaliza- 
tion and while acting as a quasi judicial body, the board erred In the method 
to be pursued in relation to the corporations now before us, the mistake is 
one which may be corrected in equity." 

Then came the décisions in Louisville Trust Co. v. Stone, Coulter v. 
L. & N. R. R. Co., and C, B. & Q. R. R. Co. v. Babcock. They go to- 
gether. They are alike, in that in each relief was sought against a dis- 
crimination in assessing property for taxation, similar to the one com- 
plained of herein, but it was denied. The first two arose in Kentucky, 
and that after the adoption of the présent Constitution of the state. 
The last one arose in Nebraska, The Constitution of that state re- 



218 230 FEDERAL REPORTEE 

quired tmiformity of taxation. The sole ground upon which relief 
was sought against the discrimination was that it was in violation of 
the Fourteenth Amendment. Certainly in the first two, and not un- 
likely in the last one, the claim that it was was the sole basis of fédéral 
jurisdiction. The décisions in the first two cases, being Kentucky 
cases, may be thought to be of more significance hère than any of the 
other relevant décisions cited. The ground upon which, in each of the 
cases, the relief sought was denied, was solely that the alleged discrimi- 
nation had not been established by the évidence. In the case of Louis- 
ville Trust Company v. Stone it was more clearly recognized than in 
the other two that it came within the Fourteenth Amendment. Judge 
Day, now Mr. Justice Day, thus expressed himself on the subject: 

"It may be conceded that, if the allégations of the MU are made out, there 
exists in respect to the property of complalnant, and others siinilarly situated, 
a systeniatic, intentlonal, and illégal undervaluation of other property by the 
taxing offlcers of the state, which necessarily effects an unjust discrimination 
against the property of which the plaintift is the owner, and a bill in equity 
will lie to restrain such illégal discrimination, and that in such cases fédéral 
jurisdiction will arise because of the equal protection of the laws guaranteed 
by the Fourteenth Amendment." 

Because of the position thus clearly expressed this case was also 
cited and approved by the Suprême Court in the Traction Company 
Case as in accord with the décision there rendered. By reason there- 
of the Suprême Court may be looked to as an authority in support of 
the position that the law as thereby expressed is applicable to this state 
in a proper case. 

The opinions in the other two cases were written by Mr. Justice 
Holmes. If one may be justified in taking them as reflecting to a cer- 
tain extent his own individual views, apart f rom those of the court it- 
self, he cannot avoid thinking that Mr. Justice Holmes, at least, doubt- 
ed whether such a discrimination as is alleged hère was within the 
Fourteenth Amendment, and his dissent in the Traction Company 
Case, which followed shortly afterwards, would indicate that he 
thought that it was not. Certainly, in describing what was essential 
to bring such a discrimination within the amendment, he used terms 
which had not theretofore been used, and which were not repeated in 
the Traction Company Case. In the case of Coulter v. L,. & N. R. R. 
Co., in referring to the undervaluation of property generally, constitut- 
ing "one-half" of plaintiff s case, he said : 

"It is not contended that a mère undervaluation would be enough. It is 
admitted that it must hâve been systematic and intentional." 

Hère the language used is familiar. But further on in the course 
of the opinion he said : 

"Inequality, we repeat, is nothing, unless it was in pursuance of a scheme." 

Just what he meant by "in pursuance of a scheme" is not certain. 
As, however, what is hère stated is put as the répétition of a thought 
theretofore expressed, it may be that he meant no more than what he 
had already intimated ; i. e., that the inequality must hâve been brought 
about by a "systematic and intentional" undervaluation of such prop- 
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erty. But in the case of C, B. & Q. R. R. Co. v. Babcock he went fur- 
ther, and coupled the word "agreement" with "scheme." He there 
said: 

"A point less pressed than the foregoing was that the other property In the 
state was greatly undervalued, and that thus the rule of uniformity pre- 
scribed by the Constitution of Nebraska had been violated. Upon this matter 
it is enough to say that no scheme or agreement on the part of the county 
assessors, who taxed the other property, was shown, or on the part of the 
board of equalization and assessment." 

If he meant by this language that something more than what I hâve 
heretofore pointed out was essential to bring such a discrimination as 
is relied on hère within the amendment, I respectfully submit that the 
position is not justified, either by reason or the authorities. And I can- 
not avoid the notion that his ideas on the subject were somewhat con- 
fused. I alluded to one of the indications of this in my opinion in the 
other case. He took note of the fact that the législative department, 
in the exercise of its function of enactment of laws of taxation, is not 
held to a rigid equality, but may make reasonable discriminations, cit- 
ing the authorities to that effect, seemingly as justifying the conclu- 
sion reached in that case. I would submit that this position has no 
relevancy whatever to the question whether the executive department 
of the state, where uniformity of taxation is required, in exercising 
its function of enforcing the tax laws of the state by assessing the 
property subject to taxation, may make a discrimination, and, if so, 
what discrimination it may make, which was the question involved in 
that case. Still further, he seems to hâve thought that a court having 
before it the question whether such a discrimination as is alleged hère 
is a violation of the Fourteenth Amendment — which was the question 
he had there — is confronted with the dilemma which was put up to 
Judge Taft in the case of Taylor v. L. & N. R. R. Co., and which he 
considered and disposed of . He said : 

"The railroad company contends that, when there is a unlform and gênerai 
undervaluation of other property, then the only way in which the company 
can be put on an equality with other taxpayers is by a similar undervalua- 
tion in its case. The railroad company contends further that, although this 
contravenes the letter of the statute, the requirement of equality so far 
outweighs the requirement of a tax on the full value of property that, if by 
misconduct else.where both cannot be observed, the rule of equality must 
prevail." 

And again : 

"We may assume for purposes of décision, without deciding, that if we 
otherwise agreed with the railroad company's contention the injunction might 
be granted, although the franchise was valued as the law requires in every 
respect, except in the proportion which the assessment bore to the other vac- 
ations. The décisions are not agreed upon this point." 

Now I would submit hère that, though a court dealing with the 
question as to whether such a discrimination as is alleged hère can be 
relieved against, when it is considered solely as a violation of the state 
Constitution, which also requires that property shall be assessed at its 
full value, as was the case in Cummings, Treas., v. Merchants' Na- 
tional Bank of Toledo, Ohio, and in Taylor v. h. & N. R. R. Co., 
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is confronted with such a dilemma, a court dealing with the question 
whether it can be relieved against as a violation of the Fourteenth 
Amendment, which has no requirement as to how property shall be 
assessed for taxation, but merely requires that there shall be no dé- 
niai of the equal protection of the laws, is not confronted therewith. 
Besides thèse matters, Mr. Justice Holmes' dissent in the case of Ray- 
mond v. Chicago Union Traction Company seems to indicate that he 
viewed alleged violations of the Fourteenth Amendment from the 
standpoint of the letter thereof, and not from that of its real meaning, 
as I hâve claimed it to be. His position was that the doctrine of the 
case of Barney v. New York should be perpetuated, notwithstanding 
that it was open to the criticism which I ventured in my former opin- 
ion (209 Fed. 446 et seq.), which doctrine was subsequently condemned 
in the case of Home T. & T. Co. v. Los Angeles. 

There are but two othér of the relevant décisions cited above to 
be considered. Each stands by itself. That in the case of New York 
v. Barker is of conséquence merely because therein the Suprême Court 
assumed the position hère taken to be sound. It involved the ques- 
tion whether the législative department of the state had denied the 
corporations thereof the equal protection of the laws, in that a cer- 
tain statute enacted by it afforded an opportunity for discrimination. 
It was held that it had not. Having thus decided, the court proceeded 
to consider whether a case was made out of such a déniai by the as- 
sessing department of the state in enforcing its tax laws. It assumed 
that such a déniai could be, but held that it had not been, made out. 
An indication of what was thought would be such a déniai may be 
gathered from thèse words of Mr. Justice Peckham,' to wit : 

"To raise the question which the plaintiff in error seeks, it was therefore 
obviously necessary to allège and prove as a tact that there was habituai vio- 
lation of law by undervaluation." 

According to this ail that was necessary to make out a case was 
proof that plaintiff's property had been assessed at its full value and 
that in case of other property there was "habituai" undervaluation. 
The case modifies somewhat Mr. Justice Miller's statements in the Bank 
Case, tending to support the position that the court will take judi- 
cial notice of uniform undervaluation of real estate. It holds that it 
will not, and that it is a matter of proof like any other fact. The de- 
fendants cite this case as bearing on this point, but are unwilling to 
accept its assumption. 

As to the décision in the case of Jersey City v. Central Railroad of 
New Jersey — a décision of the appellate court of the third circuit — 
it is not important to make further référence to it than to state that 
it was held therein that such a discrimination as is alleged hère is con- 
trary to the Fourteenth Amendment. 

The resuit of this survey of the relevant décisions is to make good 
the position which I hâve deduced from a considération of the Four- 
teenth Amendment by itself, and which I took in the other case. Those 
who want to may contend otherwise, but in so doing they will be but- 
ting their heads against a stone wall. And just hère I would change 
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a position taken in the other case (209 Fed. 455). It is that it was the 
assessing officers, who had to do with the assessment of property sub- 
ject to assessment by the county assessors, and not the board of val- 
uation and assessment, which had denied plaintiff the equal protection 
of the laws, if the discrimination chargea was made. I would take 
that back. Undoubtedly those assessing officers, in not assessing such 
property at its fair cash value, breached their duties, and thereby made 
it so that, if a higher standard of valuation was used in assessing 
plaintifFs property by the board of valuation and assessment, an in- 
justice would be done it. Had they done their duty, less taxes would 
be required, which would call for a réduction in the rate of taxation, 
which, if made, would cause plaintiff to pay less on a valuation of its 
property at fair cash value. But it was not they who denied plaintiff 
the equal protection of the laws. It was the board of valuation and 
assessment. It had no right to value plaintifFs property at a higher 
rate than that at which it was reasonable for it, with the évidence be- 
f ore it, to believe such other property was assessed. There was nothing 
in the oaths which its members tooic to require that it should so value 
it. The fédéral Constitution is the suprême law of the land, and they, 
as well as ail other persons within its jurisdiction, owed obédience 
thereto over and above everything else. And that it assessed the cap- 
ital of banks at 80 per cent, of par value would seem to indicate that 
it did not think that it was imperative on it to assess plaintiff at any 
higher rate. 

What, then, is the fact as to whether there was an intentional dis- 
crimination against plaintiff in the assessment for 1913? In deter- 
mining what is the fact in regard thereto, there can be no question 
that the board, in valuing the portion of plaintifFs unit in this state, 
consciously adopted and applied the standard of at least slightly less 
than or about 80 per cent, of fair cash value, in placing it at the sum 
of $75,139,074 — that of f ull fair cash value being the standard in plac- 
ing it at $94,500,000 — and possibly the standard of full fair cash value 
in placing it at the lesser sum. Which it was dépends on the true con- 
struction of its minute. It was one or the other. How, then, is it 
as to the other half of the case which it is essential that it be estab- 
lished to make out the discrimination alleged, and one which cornes 
within the amendment? At the outset of this litigation it seemed to 
be conceded that the property subject to assessment by the county 
assessor was uniformly undervalued and that to a substantial degree. 
This led me in the other case (209 Fed. 460) to say: 

"Progress, therefore, has been made along the Une of truthfulness since 
1902. No longer do the courts hâve to contend with the sham and pretense 
that ordinary property in this state is assessed at its fair cash value, or sub- 
stantially so." 

But it seems that such is not now the case. The défendants hâve 
denied the allégations of the bill to this effect, and insist that thèse 
allégations hâve not been established by the évidence. The plaintiff, on 
the other hand, contends that there was no occasion to so establish 
them, as the court takes judicial notice of the truth of those allégations. 
It cites in support of this position the following décisions, to wit: 
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Cummings, Treas., v. Merchants' National Bank of Toledo, Ohio, 101 
U. S. 162, 25 L. Ed. 903; Railroad & Téléphone Cos. v. Board of 
Equalizers (C. C.) 85 Fed. 308 ; Wray v. Knoxville, etc., R. R. Co., 
113 Tenn. 544, 82 S. W. 471 ; Miller v. Windsor Water Co., 148 Pa. 
529, 23 Atl. 1132. It thinks that I committed myself to this position 
in the other case when I said, in referring to the case of Coulter v. L. 
& N. R. R. Co., supra (209 Fed. 457) : 

"I confined myself In that case entirely to reasoning from the faets in. 
évidence. I might hâve been justified in saying then, as now, that it is a 
matter of comrnon knowledge to any one living in this state wlth a reason- 
able acquaintance with its affairs that such is the case." 

But I did not mean thereby to so commit myself. And the décision 
of the Suprême Court of the United States in the case of New York 
v. Barker, where what Mr. Justice Miller had to say in the Bank Case 
was qualified, would seem to be against it. Possibly the true posi- 
tion is that judicial notice will be taken of the fact that such property 
is uniformly undervalued for assessment purposes, but not of the ex- 
tent of the undervaluation. This must be established by évidence. In 
Coulter v. L. & N. R. R. Co. Mr. Justice Holmes said : 

"There is, no doubt, a natural inclination to think such an undervaluation 
probable when it is suggested." 

I will therefore détermine the question under the évidence. Evidence 
was available, but not presented, which it seems to me would hâve set- 
tled beyond question the truth, not only as to the fact of undervaluation, 
but as to the true percentage thereof. The Constitution and statutes 
of this state prescribe as a test of the fair cash value of property 
therein the price which it will bring at a fair voluntary sale. The Con- 
stitution of Illinois, quoted in Raymond v. Chicago Union Traction 
Company, prescribes the same test. The statute of New York, quoted 
in New York v. Barker, prescribes as the test of the full and true 
value of property what it would be appraised at in payment of a 
just debt from a solvent debtor. Now both of thèse tests are to a 
certain extent uncertain. Is the price which a given pièce of property 
will bring at a fair voluntary sale the test, or what will it be appraised 
at when taken in payment of a just debt from solvent debtor? Fair- 
minded and reasonable men will differ as to this. But in case of real 
estate which has been sold at a fair voluntary sale the test of what 
it will sell for is no longer needed. The price at which it actually 
sold fixes its fair cash value, in the absence at least of any exceptional 
circumstances, and that price should appear from the record of the 
deed of conveyance. If, then, as to such property, its assessed value 
is compared with its fair cash value, as thus fixed, it can be determined 
at once with certainty whether it was assessed at its fair cash value, 
and, if not, the percentage thereof at which it was assessed. By taking 
into considération ail such property which has been sold in a given 
county during the year, the average percentage at which it was assessed 
can bé obtained. It is a fair inference therefrom that the real estate 
which was not sold during the year was assessed at the same average 
percentage of its fair cash value, and that personal property was as- 
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sessed at no greater percentage. It is this évidence, to wit, évidence 
of the percentage at which ail real estate which was sold in each of the 
counties of the state during the year 1913 was assessed, to which I 
refer. 

Two hindrances no doubt existed in the way of this évidence being 
effective. One hindrance is this: Tabulated statements are required 
by statute to be furnished each year to the board of equalization by 
the county clerks of the sales of real estate during the year, the con- 
sidération therefor named in the deeds, and the assessed values there- 
of, in order that it may hâve such évidence as it furnishes of the per- 
centage of cash value at which property in each county is assessed. 
To prevent the state board from increasing the assessments of the 
counties by reason of the showing made under thèse statements, it 
is the practice of the county assessors, as to which there is abundant 
évidence in this record, to assess the property sold during the year 
at a much higher percentage of its value than it had been theretofore 
and would be thereafter assessed. This hindrance could hâve been 
met by évidence as to the amounts at which the property sold had 
been assessed the preceding and succeeding years to that in which it 
was sold. The other hindrance is connected with the other term of 
the comparison, to wit, the considération for which the sale was made. 
In many instances, no doubt, the conveyances would not disclose the 
true considération, and this for the purpose of preventing a raise in 
the assessment. This hindrance could hâve been met by the testimony 
of the parties to such conveyances as to true considération. To hâve 
presented this évidence in full would hâve necessitated the expendi- 
ture of much time, labor, and money; but the amount involved in 
this and its companion cases would hâve justified the expendituré. 
Saul lost his kingdom for want of thoroughness. He would save Agag 
and the choicest stock. And if the Germans do not save theirs it will 
not be for the want of this great quality. I do not overlook the fact 
that in the case of Coulter v. L. & N. R. R. Co. Mr. Justice Holmes 
seems to belittle the showing made by the tabulated statements furnish- 
ed by the county clerks to the state board of equalization as bearing on 
the fact of undervaluation and the extent of ii. He there said : 

"It is obvious that the accidentai sales in a given year may be a misleading 
guide to average values, apart from the testimony that some at least of the 
conveyances dld not report true priées, yet they furnish the chief weapon of 
attack." 

It is true that in one direction they were a "misleading guide," and 
the fact that ail conveyances did not report true prices was against 
their effectiveness. But the direction in which thèse two considéra- 
tions affected the value of this évidence was not to prevent the state- 
ments showing that the percentage of assessment to fair cash value 
was really greater than shown thereby, but to prevent them showing 
that it was really much less. It could be relied on without the slightest 
hésitation that the percentage was not greater than that, but that it 
was much less. Thèse two weaknesses in the showing made by the 
comparison of the prices for which the real estate sold and the assess- 
ments thereof would be removed by the évidence to which I hâve al- 
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luded, to wit, of the assessments for the preceding and succeeding 
years and the testimony of the parties to the conveyances. With thèse 
weaknesses removed, such a comparison would give a definite and cer- 
tain percentage of assessment to fair cash value. It is not possible 
to obtain a definite and certain percentage in any other way. A boom 
or a dépression in a given year may make the comparison misleading 
for that year, so that some allowance would hâve to be made for this. 
But for years in this state there has been no such disturbing cause. 
The value of such a comparison in determining the percentage of as- 
sessment to fair cash value was recognized by the Législature of Ken- 
tucky, in that it provided that the tabulated statements, notwithstand- 
ing the two weaknesses referred to, which worked against the state, 
should be prima facie évidence of the true percentage. And the prés- 
ent Constitution would seem to hâve had them in mind when it for the 
first time in this state prescribed the priées at which property would 
sell at fair voluntary sale as the test of its fair cash value. 

Corning, then, to the évidence which has been introduced, what do 
we find? Several considérations which I made much of in the case of 
L. & N. R. R. Co. v. Coulter, my opinion in which is reported in 131 
Fed. 282, I think can be availed of hère. Down at least to the year 
1906 there was législative récognition of the fact that property gener- 
ally in this state was not assessed at exceeding 70 per cent, of its fair 
cash value. In the opinion referred to I gave a historical survey bf 
the législation in Kentucky as to the assessment of property for taxa- 
tion. It appears therefrom that down to 1886 the provision was that 
property should be assessed at its fair and full value, and then for the 
first time it was provided that it should be assessed at its fair cash) 
Value. In 1831 it was provided that the taxpayer should make oath to 
the value of his property. But this requirement did not remain long in 
force. It was repealed in 1838. And as I read the statutes it was not 
again required until 1886, when it was first prescribed that property 
should be assessed at its fair cash value. It was required, at the same 
time, that the assessors before beginning their work should make oath 
that they would assess, and again, after they fmished their work and 
before they could receive their pay, that they had assessed, the proper- 
ty subject to assessment by them at its fair cash value, and that the 
members of the county boards of supervisors, before beginning their 
work, should make oath that in each instance where property had not 
been assessed at its fair cash value they would make the assessment 
conform thereto. No such oaths on the part of the assessors and 
members of the county boards of supervisors had theretofore been re- 
quired. They had merely been required to make oath before beginning 
the performance of their duties that they would faithfully perform 
them. Why the necessity of this stringent législation ? How is it to 
be accounted for? It is not to be accounted for save on the ground 
that property in the state was not being satisfactorily assessed, and 
something stringent was needed to bring about a satisfactory assess- 
ment. This stringent législation is a witness to this much at least. 
That such a condition of things existed is also witnessed about this 
time by the Court of Appeals of the state in the case of Spalding v. 
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Hill, 86 Ky. 656, 7 S. W. 27, decided February 11, 1888, just shortly 
after the state board of equalization was first created. Judge Bennett 
there said : 

"It is the settled doctrine of this state that, for the purpose of taxation, 
property must be assessed according to its true value; * * * that 
equality of burden is essential to the correct administration of the government 
But it is a fact, known by ail, that for years past the grossest inequalities 
hâve existed in the value flxed upon ail kinds of property by the county as- 
sessors, and that the county boards of supervisors hâve failed to correct the 
evil. In some counties it is said that assessors secure their élection by pledges 
made to assess the property in the county, or certain kinds of it, at a low 
value. In creating the state board of equalization, the object was to correct 
this evil, and to hâve the assessment of taxes in the several counties equal- 
ized according to the value * * * therein, so that the state government 
might be supported by Just and equal taxation." 

Possibly this stringent législation witnessed also a désire that prop- 
erty should be, and an expectation that by reason thereof it would be, 
assessed at its fair cash value. But the évidence is clear that, however 
it may hâve been as to the désire there was no expectation whatever 
that it would hâve any such effect. By the act of May 4, 1888, with 
thèse stringent provisions in the statutes, it was provided right along- 
side of them that the state board of equalization should adopt 69 per 
cent, of fair cash value as the standard to which the county assess- 
ments were to be made to conform, and in order that it might be in a 
position to know how far the assessments conformed to this standard 
it was for the first time provided that the county clerks should furnish 
the tabulated statements heretofore referred to. As stated, it was pro- 
vided that they should be accepted as prima facie évidence of the per- 
centage of fair cash value at which the assessments were made, provi- 
sion being also made for hearing witnesses. By the act of May 27, 
1890, the percentage was changed from 69 to 70. The effect of this 
législation is to show that the expectation as to the stringent législation 
referred to could hâve been no more than that the effect thereof would 
be to raise the assessments to as much as 70 per cent. Such was the 
condition of things at the time of the adoption of the présent Constitu- 
tion, which incorporated into it the requirement that property should 
be assessed at its fair cash value. Mr. Justice Holmes in the case of 
Coulter v. L. & N. R. R. Co.', seems to hâve thought that the légis- 
lative récognition that property in this state was assessed at not more 
than 70 per cent, of its fair cash value was confined to the time before 
the adoption of the Constitution. He said : 

"The state Constitution, whatever the statutes may hâve said, seems popu- 
larly to hâve been understood to hâve made a great change in the law.- 
Practice before its adoption, therefore, hardly can raise a presumption as to 
practice afterwards, even on the libéral assumption that it properly could be 
considered in évidence." 

Beyond question the Constitution made a great change in the law. 
Thereafter the Législature could not, as before, prescribe anything less 
than fair cash value as the standard of assessment. There must hâve 
been something in the record, not appearing in the opinion, to justify 
the statement that it seems to hâve been popularly understood that the 
230 F.— 15 
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Constitution had that effect ; and it may be accepted that there was no 
presumption that practice before the Constitution continued after- 
wards. I cannot see, however, why it was a libéral assumption that 
former practice could be considered in évidence at ail. One of- the rec- 
ognized methods of criticism in determining the truth of things is to 
consider them genetically. And it would seem not to require much 
évidence to convince one that the mère adoption of the constitutional 
provision did not hâve effect of changing the settled habit of the peo- 
ple of the state as to the assessment of property for taxation. From 
the beginning the statutes of the state had prescribed that property 
should be assessed at its fair and full value. This législation was bind- 
ing on the taxpayers thereof as much as the constitutional provision. 
The Législature, in providing that the state board of equalization 
should equalize the assessments of the several counties on the basis of 
70 per cent, of its fair cash value, indicated that it did not think that 
the requirement as to so much oath taking would increase the assess- 
ment beyond 70 per cent, of its fair cash value. In view of thèse con- 
sidérations, is not the case quite weak for thinking that the mère em- 
bodiment of the requirement that property in the state should be as- 
sessed at its fair cash value would affect any material increase in the 
rate at which it was assessed ? 

But the législative récognition that property in this state was assess- 
ed at no more than 70 per cent, of its fair cash value is not limited to 
the time before the adoption of the Constitution. The effect of the 
constitutional provision, of course, was to repeal the statutory provi- 
sion as to equalizing the assessments on such basis. Immediately after 
the adoption of the Constitution, and because thereof, a long session 
of the Législature was held, lasting nearly a year, to make the statutes 
of the state conform thereto. Most of them, with certain modification, 
were re-enacted. Amongst other statutes then enacted was a compre- 
hensive one on the subject of "Revenue and Taxation," which went 
into force November 11, 1892. It contained the stringent provisions 
of the preceding législation as to oath taking by the taxpayers, county 
assessors, and members of the county boards of supervisors, with the 
additional requirement that that of the taxpayer should be in writing 
and signed by him. This statute covered the en tire subject, except in 
one particular. It omitted anything as tô the state board of equaliza- 
tion. It left that matter to be still covered by "the preceding législation, 
which contained the requirement that the board should equalize the 
assessments of the various counties at 70 per cent, of fair cash value. 
Why the omission? Of course, one cannot tell for certain what was 
the reason thereof. Could it hâve been that, that Législature^ spécial 
function being to make the statutes of the state conform to the nevv 
Constitution, it could not see its way clear to provide that the state 
board of equalization should equalize on the basis of 70 per cent, of 
fair cash value, and yet it was not ready to provide that it should do 
so on the basis of fair cash value, either because it was not desired 
that it should do so, or it was thought to be useless to require it to do 
so? But so it was that it left this législation unaffected by any act on 
its part. 
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Matters continuée! in this condition until the act of March 29, 1902. 
The spécial function of the Législature which enacted it was not to 
make the statutes conform to the Constitution, and it was 10 years 
away from its adoption. That act also was a comprehensive one on 
the subject of "Revenue and Taxation." It covered the whole of it. 
It re-enacted the stringent provisions of the former act as to oath tak- 
ing, and right alongside of it the législation as to the state board of 
equalization in existence before the adoption of the new Constitution, 
with its provisions that that board should equalize the county assess- 
ments on the basis of 70 per cent, of fair cash value. This act remain- 
ed in force until March 16, 1906, when another comprehensive act on 
the subject was passed, which is still in force. This was the first Légis- 
lature after the termination of the litigation in Coulter v. L. & N. R. 
R. Co., and then for the first time this requirement as to equalizing on 
such basis was changed, and that in awkward fashion (section 4274, 
Ky. Stat), so as to require the equalization on the basis of fair cash 
value. The effect of this législative récognition is not only to support 
the position that the assessments for 1913 could not hâve been for 
more than 70 per cent, of fair cash value, but to knock the props from 
under the only considération appealed to by défendants to support the 
position that they were for as rnuch as full fair cash value. That 
considération is that, in view of the requirements as to so much oath 
taking in connection with the making of the assessments, it is to be 
presumed that they were at full fair cash value. No such presumption 
can be indulged in, in the face of the fact that right alongside of thèse 
requirements there existed for 20 years the législative provision that 
the state board of equalization should equalize the assessments of the 
various counties on the basis of 70 per cent, of fair cash value. 

Again, the comparisons which I made between the total assessments 
for tne year 1902 and those previous to the adoption of the Constitu- 
tion, and the showing made by the tabulated statements, which I took 
great pains to demonstrate, are not without some force hère. There 
. had been but little increase in those assessments in that time. And, 
doctored as those statements had been, they evidenced that property in 
the state had not been assessed at more than 80 per cent, of fair cash 
value. I hâve heretofore noted that Mr. Justice Holmes indicated that 
he was impressed by the force of my reasoning to the effect that prop- 
erty generally in the state was uniformly undervalued, and that sub- 
stantially so. But, of course, if there was nothing more hère than 
what was in that case, I could not, in the face of the décision of the 
Suprême Court in that case, take any such position hère. The case in 
hand is not limited thereto. It contains much more than this in sup- 
port of that position. I will simply enumerate the additional évidence, 
without elaborating on any item. 

1. The United States census for the year 1910. In my opinion in 
the other case I noted that according to it the assessed value of farm 
property in this state, corfsisting of land, buildings, machinery, imple- 
ments, and live stock, was 51.6 per cent, of the cash value. According 
to that of 1900, the percentage was 63, indicating that in the décade 
there had been an increase in the cash value, with no corresponding 
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increase in the assessed value. From a comparison of certain détails 
of the census of 1910 with the report of the state board of equalization 
for the year 1913 as to the same détails we hâve this resuit: The cen- 
sus gives the value of farm lands, with improvements, as $635,459,372 ; 
the report gives the assessed value thereof as $355,285,669. The as- 
sessed value thereof for 1913 vvas 55.9 per cent, of its true value in 
1910, three years before. The census gives the value of live stock as 
$117,486,662; the report gives the assessed value as $57,318,478, or 
48.8 per cent, of the true value thereof three years before. The census 
gives the value of agricultural implements and vehicles of ail kinds as 
$20,851,846; the report gives the assessed value thereof as $8,921,889, 
or 42.8 per cent, of the true value, thereof three years before. The 
Report of Wealth, Debt, and Taxation issued by the Census Bureau 
in 1907 states that farm lands and improvements in this state constitut- 
ed 52.872 per cent, of the value of ail taxed real property and improve- 
ments. If this be accepted as the correct percentage, and the valuation 
of farm lands and implements given by the census for 1910 as the true 
value thereof, then the true value of ail taxed property and improve- 
ments for that year was $1,201,822,607. The report of the state board 
of equalization for the year 1913 gives the assessed values thereof as 
$647,603,715, or 53.882 per cent, of the true value of the whole three 
years before. 

2. The report of the state board of equalization to the Governor for 
the years 1910, 1911, 1912, and 1913. I quoted certain portions of the 
reports for the years 1910 and 1911 in my former opinion (209 Fed. 
458, 459). They are ail illuminating of true conditions in this state as 
to the matter of assessing property for taxation. The report of 1911 
shows a real effort on the part of the board for the years 1910 and 
1911 to raise the assessments. It raised the assessments in 1911 more 
than $22,000,000 over what they were the year before. The succeed- 
ing boards for 1912 and 1913 fell back in 1912 a little under $6,000,000, 
and went ahead of the assessment for 191 1 about the same amount in 
1913. 

3. The report of the state tax commission, appointed under a joint 
resolution adopted by the Législature and approved Mardi 15, 1912, 
to that body made in December, 1913, after having been at work for 
nearly two years. The commission stated that the average ratio of as- 
sessed value to true value of farm lands throughout the state was about 
52 per cent., and f urther that "no pains had been spared to ascertain 
the correct figure." Evidently the commission accepted the census 
of 1910 as the basis of its work and verified it. It found, not only the 
average ratio for the state, but the ratio for each county. There were 
at that time 119 counties in the state. It found that in ail of them; 
the ratio was between 30 and 40 per cent. ; in 38 between 40 and 
50 per cent. ; in 44 between 50 and 60 per cent. ; in 13 between 60 
and 65 per cent., most of them nearer 60 than 65 per cent.; in 3 
between 65 and 70 per cent. ; in 6 between 70 and 75 per cent., most 
of them nearer 70 per cent, than 75 per cent. ; in 3 between 75 and 80 
per cent. ; and in one 80.6 per cent. 

4. The testimony of John E. Garner, a member of the state board 
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of equalization for the years 1908, 1909, 1910, and 1911, and its chair- 
man and author of its reports for the years 1910 and 1911. His testi- 
mony was that the practice of the assessors was to assess real estate — 
lands and town lots — at from 40 to 50 per cent, of fair cash value; 
that as to personal property it "was more a matter of escaping taxa- 
tion than paying taxes"; and that the board endeavored to raise the 
assessment to approximately 60 per cent, of its value. 

5. The affidavits of about 190 individuals, men of affairs, from 
47 counties in différent parts of the state. They place the percentage 
of assessed value to fair cash value in their respective counties mainly 
at 60 per cent. Some of them place it lower than 60 per cent, and 
some as low as 15 per cent. As to only one county is the percentage 
placed higher than 60 per cent., and in that instance the percentage 
is placed at from 60 to 70. 

6. The action of the board of valuation and assessment in assessing 
the banking capital of the state. It assessed it at 80 per cent, of par 
value, which not unlikely is not more than 60 per cent, of fair cash 
value. This action shows, not only that the board discriminated in 
its own work, assessing plaintiff at slightly less than or about 80 per 
cent, of possible full fair cash value, and the banks at 80 per cent, of 
par value, but tends to establish undervaluation claimed to exist of 
the property subject to assessment by the county assessors. This as- 
sessment cannot be accounted for on any other ground than that it 
was thought that banking capital should not be assessed at a higher 
percentage than such property is. 

7. The action of the Attorney General of the state in filing before 
the board of valuation and assessment, when considering the assess- 
ment question herein, affidavits of certain individuals from eight dif- 
férent counties of the state, including the counties of Jefferson, Ken- 
ton, and Fayette, in which are located the cities of Louisville, Coving- 
ton, and Lexington, the assessment of which counties cover more than 
one-third of the total assessed value of property in the state subject 
to assessment by the county assessors ; and those affidavits were to the 
effect that property in those counties was assessed at 80 per cent, of 
its fair cash value. I am not now concerned with the question as to 
the percentage at which such property was undervalued, but with the 
question whether it is uniformly undervalued to a substantial degree. 
This item of évidence is to the effect that it was undervalued at least 
to the extent of 80 per cent. 

Now as against this évidence the défendants hâve not introduced 
one particle of conflicting évidence. The only évidence which they 
hâve introduced consists of the affidavits of ex-county assessors for 
the years 1910, 1911, 1912, and 1913 from over 90 counties. With 
three exceptions they are of a stereotyped character. Ail but one were 
evidently prepared by some one acting on behalf of défendants, and 
distributed to be signed and sworn to by ex-county assessors of the 
state for those years. In ail but the three each amant states that lie 
endeavored to follow the law and assess ail property at its fair cash 
value, estimated at the price which it would bring at a fair voluntary 
sale; that if any property was assessed at less than such fair cash 
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value it was unintentional on his part; that never at any time had 
he entered into any agreement or understanding with any other offi- 
cer in the state whose duty it was to assess property for taxation, or 
any one else, that property should be assessed at less than its fair cash 
value estimated at the price it would bring at a fair voluntary sale, 
and that he never heard of any such understanding or agreement; 
and that no property was ever intentionally assessed by him for less 
than such fair cash value, and, if he so assessed any property, it was 
on account of mistake or lack of proper évidence as to its value. In 
none of them did the affiants négative the fact that the property as- 
sessed by them had been uniformly undervalued. 

The absence of any évidence of this character from this case is 
striking when we come to compare it with the other cases in which the 
question of uniform undervaluation in this state has been involved. 
As has been seen, there are two of such other cases, to wit, Louisville 
Trust Co. v. Stone and Coulter v. L. & N. R. R. Co. In Louisville 
Trust Co. v. Stone the évidence to the effect that property was as- 
sessed at its fair cash value was quité formidable, as will be seen from 
Judge Day's opinion therein. The affidavits of 95 county assessors, 
114 county clerks, 4 members of the board of equalization, and the 
chief secretary of the board were to the effect that the property in 
the state was so assessed. In Coulter v. L. & N. R. R. Co. the évi- 
dence to this effect was less formidable ; and in this case there is an 
entire absence of any such évidence. This indicates that the fact of 
uniform undervaluation to a substantial degree has become so bald and 
patent that no one can now be found that will swear to the contrary. 
Those who would perpetuate the sham and pretense that property gen- 
erally in this state is not uniformly and intentionally undervalued to 
a substantial degree, and would hâve the courts sanction its perpétua- 
tion, hâve withdrawn entirely from the objective field, save in the 
particular as to the existence of an agreement amongst the county as- 
sessors, which no one claims, and entered the subjective, where it may 
be thought that it is more difficult to détermine the truth. 

The évidence in the case, therefore, seems to be sufficient to con- 
vince any one of the truth of plaintiff's claim that the property in 
this state subject to assessment by the county assessors for the year 
1913 was uniformly undervalued to a substantial degree. It is equally 
convincing that such undervaluation was intentional on the part of the 
ex-county assessors, notwithstanding the affidavits to the contrary. 
It was hardly to be expected that they would admit that they had in- 
tentionally undervalued the property assessed by them, and had not 
endeavored to assess it at its fair cash value, thereby acknowledging 
of record that they had violated their oaths. Nor would I say that 
in stating that they had not intentionally undervalued, and had en- 
deavored to assess at fair cash value, they deliberately swore to that 
which they knew to be untrue, though it is quite difficult to see how, 
if they reflected on the matter, they could persuade themselves that 
they were speaking the truth. It is likely that none of them duly re- 
flected upon the full effect of what they were swearing to, and that, 
in so far as they reflected at ail, they in some way persuaded them- 
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selves that in sortie sensé it was true, or at least not fatse. The fact 
of uniform undervaluation is so overwhelmingly established and to 
such a marked degree that it would be a reflection on one's capacity 
to see things as they are not to hold that the undervaluation was in- 
tentional. The real truth crops out f rom this quarter. One of the ex- 
county assessors to whom the stereotvped form of affidavit was sent 
came from Warren county. He interlined it so as to make it state 
that he endeavored to assess property at about 70 per cent, of its fair 
cash value, that if any one was assessed at less than 70 per cent, of 
its fair cash value it was unintentional, and that no property was ever 
intentionally assessed by him for less than 70 per cent, of its fair cash 
value. Another was the ex-county assessor of Carroll county. He 
put it in the waste basket and prepared an afndavit for himself. In 
it he stated that he assessed ail real estate that was on the transfer 
sheet — that is, ail that had been sold during the year just previous to 
the assessment — at 80 per cent., of its purchase price as shown by the 
records, and ail other property was listed by the owner or agent un- 
der the oath prescribed by law. And still another was the ex-county 
assessor of McCracken county. He added thereto the statement that 
he tried to value ail property fairly and equitably, and that in some 
instances property was assessed at less than he thought was its fair 
cash value, but he let it stand because it was assessed in his opinion as 
other property in the same neighborhood. 

This leaves nothing to be determined but the percentage of fair cash 
value at which such property is uniformly assessed; and as to this 
I see no escaping the conclusion that it is not assessed at more than 
60 per cent, thereof. 

It remains to détermine the effect of the conclusion that, in the mak- 
ing of the assessment for 1913 of plaintiff's franchise, there was an 
intentional discrimination against it within the Fourteenth Amendment, 
in connection with those heretofore reached, upon the relief, if any, 
which the plaintiff is entitled to herein. We hâve seen that, assuming 
$262,252,566 to be the true cash value of plaintiff's unit, as the board 
found it to be, 24.9601 to be the true percentage of the fair cash value 
of plaintiff's unit to be apportioned to Kentucky, and the portion of 
Kentucky's unit therein not to be of greater value than the mileage 
proportion of the value of the unit, the latter two of which assump- 
tions I hâve held to be correct, the fair cash value of the portion of 
plaintiff's unit in Kentucky was $64,750,418.79. Sixty per cent, there- 
of is $38,850,251.12. Deducting therefrom $29,500,772, the assessed 
value of the tangible property, leaves $11,349,479.27 as the value of 
the franchise, which is about the amount of the assessment for 1911, 
and less than half of the amount on which payment has been made. 
But, if $262,252,566 was the fair cash value of what the board took 
to be plaintiff's unit, the fair cash value of its unit was more than this 
sum. Plaintiff's unit consisted of more than what the board took it 
to be. It consisted, in- addition thereto, of so much of the controlled 
mileage as was not represented by the stock and bonds owned by plain- 
tiff. Adding the value thereof to the sum of $262,252,566, and then 
taking 24.9601 per cent, of the total, deducting therefrom the value 
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of the controlled mileage in Kentucky, taking 60 per cent, of the re- 
màinder, and deducting the assessed value of the tangible property, 
would, as I view it, give the value of the franchise according to the 
statute. I am unable to make out its value in this way, because there 
is nothing in the record to show the value of the portion of plain- 
tifï's unit not considered by the board, or the value of that portion of 
its controlled mileage which was in Kentucky. It is possible that the 
resuit of a considération of thèse two matters, in the way indicated, 
would make the value of the portion of plaintiff's unit in Kentucky as 
much as $92,181,766, the sum at which the board fixed it, by appor- 
tioning to Kentucky a part of the value of $262,252,566 on the oper- 
ated on its own account mileage basis. I doubt, however, whether it 
would. 

The condition of things, then, is this : The board has f ound the f air 
cash value of the portion of plaintiff's unit in this state to be $92,181,- 
766, without any excess value. They hâve not gone at it in the right 
way. But they hâve in fact f ound such to be its value. It is possible 
that, if they had gone at it in the right way, they would hâve found 
such'to be the value thereof. And the considération to which I re- 
ferred to in the other case (209 Fed. 463), to wit, that the plaintiff on 
June 30, 1905, in a suit in this court, claimed that the portion of its 
railroad in this state, then consisting of 1,265.23 miles, was worth the 
sum of $70,599,484.81, renders it not unlikely — it would seem, most 
likely — that the fair cash value of the 1,644.58 miles of plaintiff's rail- 
road in Kentucky, outside the mileage operated by it on account 
of the owner and by separate corporations in Kentucky for the year 
ending June 30, 1912, was as much as that sum. I will therefore dis- 
pose of the case on the basis that it was that much. 

This is not such an exactness as I always like to attain, but the 
case is one where exactness is not, and only approximation is, attain- 
able. Taking 60 per cent, of $92,181,766 would give $55,309,059.60 
as the value of the portion of plaintiff's unit in Kentucky. Deducting 
$29,500,566, the assessed value of the tangible property, leaves $25,- 
808,493.60' as the value of the franchise. And deducting from this 
balance $22,899,300, the amount on which payment has been made, 
leaves $2,909,192.60 on which payment should yet be made. 

A decree will be entered enjoining défendants from enforcing the 
assessment complained of, and from making and enforcing any other 
assessment of plaintiff's franchise for the year 1913, on condition that 
it pays the taxes, state and local, on $2,909,193.60 in addition to what 
it has paid. But, if either side desires it, the decree may be limited 
to an injunction against the enforcement of the assessment complained 
of without préjudice to the making and enforcing of another assess- 
ment for that year, to be equalifced at 60 per cent., and to be credited 
with the sum on which payment has been made. 
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COULTRAP t. SAME. ROSE et al. v. HALL, Superintendent of 

Banks and Banking of State of Ohio, et al. 

(District Court, S. D. Ohio, E. D. February 10, 1916.) 

Nos. 51-53. 

L CONSTITUTIONAL Law ©=»48 — Presumption as to Validitt of Statute. 

A statute must be sustained, unless. it can be clearly shown to be in 
conflict with some constitutional provision. 

[Ed. Note.— For other cases, see Constitutional Law, Cent. Dig. § 46 ; 
Dec. Dig. <S=»48; Statutes, Cent. Dig. § 56.] 
2. Constitutional Law @=>38 — Validitt — Scope of Inquiet. 

If under the fédéral Constitution a state had no power to enact a stat- 
ute, it is unimportant bow wise, necessary, or beneficent the statute may 
be, as it is necessarily void because in conflict with the organic law of 
the land. 

[Ed. Note. — For other cases, see Constitutional Law, Cent. Dig. § 36 ; ' 
Dec. Dig. <S=>38.] 
8. Statutes <®=>64 — Partial Invalidité — Effect. 

If there are separate and independent unconstitutional provisions in a 
statute, whieh may be rejected, and the rest of the act permitted to stand 
and hâve effect according to the législative intent, the valid portion must 
be upheld ; but if an unconstitutional élément pervades the entire statute 
as an inhérent and essential part, it must fail as an entirety. 

[Ed. Note.— For other cases, see Statutes, Cent. Dig. §§ 58-436, 195; 
Dec. Dig. <g=>64.] 

4. Statutes <&=»64 — Validitt — Enfobcement in Constitutional Manner. 

That the officer charged with the exécution of a law which authorizes 
the accomplishing of an unconstitutional purpose may not enforce it ac- 
cording to its terms, but only as ne may deem wise and expédient, . can- 
not save the statute, as it will not be presumed that the statute will only 
be used to accomplish what can be doue in accordance with the Consti- 
tution. 

[Ed. Note.— For other cases, see Statutes, Cent. Dig. §§ 58-66, 195; 
Dec. Dig. <S=>64.] 

5. Commerce <S=>12 — Interstate Commerce — Validitt of State Laws. 

A state law which in its essentials is a legitimate exercise of the police 
power, is not rendered invalid by the fa et that interstate commerce is 
thereby incidentally affected ; but if such law directly burdens such 
commerce it is unconstitutional, though expressed to be a régulation 
under the state police powers. 

[Ed. Note. — For other cases, see Commerce, Cent, Dig. §§ 7, 9 ; Dec. 
Dig. <@=12.] 

6. Commerce <S=15, 40 — Interstate Commerce — Subjects of Interstatt? 

Commerce. 

Stocks and bonds are articles of legitimate interstate commerce, and 
sales of them as between the states, and their transmission from one 
state to another by mail or by common carrier constitute interstate com- 
merce. 

[Ed. Note. — For other cases, see Commerce, Cent. Dig. §§ 17, 29, 30, 
34, 35 ; Dec. Dig. <S=15, 40.] 

7. Commerce <§=»57 — Statutes ®=>64 — Interstate Commerce — Validitt of 

State Laws. 

The Ohio "blue-sky" law (Gen. Code, §§ 6373-1 to 6373-24, amended by 
Act May 6, 1913 [103 Ohio Laws, p. 743]) requires dealers in stocks, bonds, 
and other securities to obtain a license from the superintendent of banks, 

$=}For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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and make application, giving certain information concerning the appli- 
cant, the location and character of its business, and références, establish- 
ing the good repute of the applicant's dlrectors, officers and agents. If 
the appllcant be a forelgn corporation, it must also file a copy of its arti- 
cles of incorporation, etc. Notice of the application must be published. 
A llcensed dealer may not sell securities until it has also flled a state- 
ment concerning the issuer of the securities, etc. An issuer or under- 
writer is prohlbited from dlsposing of securities, to organize any company, 
or assisting in the flotation of its securities, without furnishing similar 
information and procuring a certificate. The commissioner may revoke 
licenses or certificates, and, though his action is reviewable, the review is 
restricted to the court of a particular county. Beld, that this imposes 
direct and substantial burdens on interstate commerce, and its uncon- 
stitutional features are so distributed through its various parts as to be 
inséparable and vitiate the entire act 

[Ed. Note.— For other cases, see Commerce, Cent. Dig. §§ 72-76, 88, 90, 
92-102; Dec. Dig. <§=>57; Statutes, Cent. Dig. §§ 58-60, 165; Dec. Dig. 
©=>64.] 

" 8. CONSTITUTIONAL XiAW <@=»296 DUE PlROCESS OF LAW — DENIAI,. 

The Ohio "blue-sky" lavv, regulating the sale of bonds, stocka, and 
other securities, deprives dealers in stocks, bonds, and other securities to 
which it relates of thelr property and of their liberty or right to pursue 
a lawful calling without due process of law, limited only by the unre- 
strained discrétion of the commissioner appointed under the act, and 
every investigation is ex parte, no rules of procédure are preseribed, nor 
is the commissioner required to establish any rule or régulation. He may 
hear only évidence unfavorable to the investigated party and without 
the safeguard of an oath, and the uncontrolled discrétion of the com- 
missioner or his assistant may injure and possibly destroy worthy 
business enterprises and cast a cloud on the name of the applicant or li- 
censee. 

[Ed. Note. — For other cases, see Constitutional Law, Cent. Dig. §§ 825- 
838, 840-846; Dec. Dig. <®=>296.] 

9. Constitutional Law <§=>212 — Equal Protection of the Laws — Police 

Bequlations. 

A police régulation, like any other law, is subject to the equal protec- 
tion clause of Const. TL S. Amend. 14. 

[Ed. Note. — For other cases, see Constitutional Law, Cent. Dig. §§ 684, 
705; Dec. Dig. 3=212.] 

10. Constitutional Law <g=»211 — Equal Protection of the Laws. 

A statute does not deny the equal protection of the laws, if ail persons 
brought under its influence are treated alike under the same conditions, 
and if it does not subject the individual to an arbitrary exercise of the 
powers of government. 

[Ed. Note. — For other cases, see Constitutional Law, Cent Dig. § 678; 
Dec. Dig. <g=211.] 

11. Constitutional Law <@=>240 — Equal Protection of tiie Laws. 

The Ohio "blue-sky" law excepts from its provisions corporate bonds 
where more than 50 per cent, of the entire issue is included in a sale to 
one purchaser, and sales by an owner, not the issuer of a security, wbo 
disposes of his own property for his own account, when such disposai is 
not made in the course of repeated transactions of a similar character, 
and sales by a natural person, other than the underwriter of a security, 
who is a bona fide owner of the security and disposes of his own property 
for his own account. It requires licensed dealers, before disposing of 
any securities, to î urnish information concerning the issuer of the se- 
curity and its business, but provides that this information need not be 
flled if actual current sales of the securities at priées quoted shall hâve 

(£=pFor other cases bee same topic & KEY-NUMBER la ail Key-Numbered Digests & Indexes 
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been, for not less than six months, published In the regular market re- 
ports of a daily newspaper of gênerai circulation in the < state, or where 
there is a disposai of seeurities the priée for which in a single trans- 
action by one disposée shall amount to $5,000 or more, or where the dis- 
posai is made for a commission of less than 1 per centum of the par value 
by a licensee who is a member of a regularly organized Stock Exchange, 
and who has an established place of business in the state, regularly 
open for public patronage. Held that, in view of thèse exceptions, the 
statute dénies the equal protection of the laws, in violation of Const. 
U. S. Amend. 14. 

[Ed. Note. — For other cases, see Constitutional Law, Cent. Dig. §§ 688, 
692, 693, 697-699 ; Dec. Dig. <S=240.] 

12. Corporations @=>39 — Statutohy Provisions — Amendment or Altéra- 
tion. 

Const. Ohio art. 13, § 2, as amended September 3, 1912, providing that 
corporations inay be classifled, and that there may be conferred upon 
proper boards, commissioners, or officers such supervisory and regulatory 
powers over their organization, business, and issue and sale of stocks 
and seeurities, and over the business and sale of the stocks and seeurities 
of foreign corporations and joint-stock companies in the state as may be 
prescribed by law, vests in the Législature no greater power than it pos- 
sessed under the old section, which provided that . laws under which 
corporations were formed might from time to time be altered or repealed, 
and does not authorize the Législature to so burden the business of do- 
mestic corporations as in practical effect to destroy it, as is done by the 
"blue-sky" law. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 119, 121- 
123; Dec. Dig. <3=>39.] 

13. Statutes <®=64 — Partial Invaliditt — Effect. 

It cannot be presumed that the Législature would hâve enacted the 
Ohio "blue-sky" law, if it had understood that its provisions could not 
be sustained as against foreign corporations, since this would work an 
obvious discrimination against domestic corporations. 

[Ed. Note.— For other cases, see Statutes, Cent. Dig. §§ 58-66, 195; 
Dec. Dig. <§=>64.] 

In Equity. Three suits, by the Geiger- Jones Company and by Don 
C. Coultrap, against Edward C. Turner, Attorney General of the State 
of Ohio, and another, and by William R. Rose and another, against 
Henry T. Hall, Superintendent of Banks and Banking of the State 
of Ohio, and others. On application in each case for a temporary in- 
junction. Temporary injunction granted. 

E. N. Huggins, Timothy Hogan, and J. A. Shauck, ail of Columbus, 
Ohio, M. B. & H. H. Johnson and Francis R. Marvin, ail of Cleve- 
land, Ohio, and A. M. McCarty, of Canton, Ohio, for plaintiffs. 

Edward C. Turner, Atty. Gen., and Henry S. Ballard, First Asst 
Atty. Gen., of Columbus, Ohio, for défendants. 

Before WARRINGTON, Circuit Judge, and SATER and HOL- 
LISTER, District Judges. 

SATER, District Judge. The constitutionality of the so-called 
"blue-sky" law of Ohio (sections 6373-1 to 6373-24, General Code, 
as amended by 103 Ohio L. pp. 743-753, 104. Ohio L. pp. 110-119, 105- 
106 Ohio L. pp. 363-364) is assailed in each of the above-mentioned 

<©=>For other cases see same toplc & KEY-NUMBER in ail Key-Numbered Digesta & Indexe» 
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cases, whïch, for convenience, are considered together. Statutes of a 
kindred character hâve in learned opinions been declared invalid by 
fédéral courts sitting in Michigan (Alabama & N. O. Transp. Co. v. 
Doyle [D. C] 210 Fed. 173, Halsey & Co. v. Merrick, 228 Fed. 
805), Iowa (Compton v. Allen [D. C] 216 Fed. 537), West Vir- 
ginia (Bracey v. Darst [D. C] 218 Fed. 482), and South Dakota 
(Sioux Falls Stockyards Co. v. Caldwell). The last-named case, which 
is unreported, was decided by Sanborn, Circuit Judge, and Munger 
and Elliott, District Judges.* Although a considération of the act 
will involve a réitération of principles already ably and convincingly 
stated, it is thought advisable to review it in part, at least — a task ren- 
dered difficult on account of the numerous exceptions to its gênerai 
provisions, and, in some instances, of exceptions to such exceptions. 
The Geiger- Jones Company, an Ohio corporation, is engaged in buy- 
ing and selling in Ohio and other states stocks and bonds principally 
of industrial corporations, domestic and foreign. It seeks to prevent 
the révocation of the license heretofore granted it to transact such busi- 
ness and the threatened enforcement of the law against its continued 
prosecution of the same. Coultrap, a citizen of the state of Pennsyl- 

*In Sioux Falls Stockyards Co. et al. v. Caldwell no opinion was flled by 
the court, but a decree was entered reading as follows: 

"On this 18th day of November, A. D. 1915, the case above entitled came on 
for hearing upon the order to show cause why an interlocutory injunction 
herein should not issue. 

"Mr. George J. Danforth appeared and argued the matter for the plaintiffs, 
and Mr. C. C. Caldwell, Attorney General of the state of South Dakota, ap- 
peared and argued the questions in controversy for the défendants. 

"And now, after considération of the pleadings and the arguments, because, 
in the opinion of the court, chapter 275 of the Session Laws of the State of 
South Dakota for the year 1915, is violative of the Constitution of the United 
States, and this opinion is confirmed by the décisions in Alabama & N. O. 
Transportation Co. v. Doyle (D. C.) 210 Fed. 173, Wm. R. Compton Co. v. 
Allen et al. (D. C.) 216 Fed. 537, and Bracey v. Darst (D. C.) 218 Fed. 482: 

"It is hereby ordered, that the défendants Clarence C. Caldwell, as Attorney 
General of the state of South Dakota, Harry O'Brien, as insurance commis- 
sioner of the state of South Dakota, and ex offlcio member of the state 
securities commission of that state, Joseph L. Wingfield, as public examiner of 
the state of South Dakota, and ex offlcio member of the state securities com- 
mission, and Dan E. Hanson, as state's attorney of Turner county, South Da- 
kota, and each of them individually, and each and ail of their agents, servants, 
and assistants, and ail others to whom knowledge of this order may corne, be 
and they are hereby enjoined from instituting and prosecuting any actions, 
cjvil or criminal, against the complainants under the aforesaid act of the 
Législature of the state of South Dakota, for alleged violations thereof and 
from taking any proceedings for the enforcement of said act, against the com- 
plainants, except such proceedings as may be deemed proper by them in the 
criminal actions already pending against the complainants. 

"This injunction shall take effect upon the flling of a bond, approved by 
the judge of the United States District Court for the District of South Dako- 
ta, to the United States, in the sum of three thousand dollars ($3,000.00), con- 
ditioned upon the payment of such costs and damages as may be incurred or 
suffered by any party who may be found to hâve been wrongfully enjoined or 
restrained thereby ; such bond to contain a clause providing that any damages 
sustained thereunder are to be ascertained as the court shall direct. 

"And this injunction shall continue until the final décision of this case, or 
the further order of the court," 
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vania and an agent o£ the Geiger- Jones Company, is also the owner and 
holder of and a dealer in stocks of certain Ohio corporations, and con- 
ducts his business in part by mail and in part by personal visits to the 
state. He charges that the revocation of the license of his employer 
will operate as a cancellation of his authority, and that the contem- 
plated enforcement of the statute will interrupt and destroy his busi- 
ness. 

Rose was heretofore arrested, indicted, and convicted in one of the 
state courts for violating the act by selling the stocks and bonds of 
industrial concerns, and, particularly, the stock of his coplaintiff, a 
West Virginia corporation, and is now awaiting sentence. Both he 
and the RiChard Auto Manufacturing Company allège that the en- 
forcement of the statute by the défendants named in their bill will 
prevent Rose from prosecuting his business of selling securities and 
his coplaintiff from completing its organization and capitalization for 
the manufacture of automobiles. 

Briefly stated, the validity of the act is assailed on the grounds that 

(1) it is violative of the commerce clause of the fédéral Constitution; 

(2) it is constitutionally obnoxious, in that it deprives plaintiffs of prop- 
erty without due process of law and dénies them the equal protection of 
the laws ; (3) it delegates législative and judicial power to an executive 
officer, in violation of the state Constitution ; and (4) it is a law of a 
gênerai nature, but does not operate unif ormly throughout the state, as 
required by section 26, article 2, of the state Constitution. If the act 
be unconstitutional, each of the plaintiffs is, as he must be, within the 
class whose constitutional rights are invaded. Standard Stock Food 
Co. v. Wright, 224 U. S. 540, 550, 32 Sup. Ct. 784, 56 L. Ed. 1197. 
The prayer of each bill is for gênerai as well as spécifie relief. 

The act, which is entitled "An act to regulate the sale of bonds, 
stocks, and other securities, and of real estate not located in Ohio, 
and to prevent fraud in such sales," prohibits, under severe penalties, 
the disposition of ail securities subject to its provisions, without dis- 
crimination as to and regardless of their value, unless authority so to 
do is first obtained from the superintendent of banks (termed the com- 
missioner). The term "dispose of" is broadly construed to mean "sell, 
barter, pledge, or assign for a valuable considération or obtain sub- 
scriptions for." The first section, 6373-1, in comprehensive language 
déclares that, except as otherwise provided in the act, no dealer may 
within the state dispose of or offer to dispose of any stocks, stock 
certificates, bonds, debentures, collatéral trust certifïcates or other 
similar instruments (ail termed "securities") evidencing title to or in- 
terest in property issued or executed by any private or quasi public 
corporation, copartnership or association (except corporations not for 
profit), or by any taxing subdivision of any other state, territory, prov- 
ince or f oreign government, without being first licensed so to do. Prom- 
issory notes are not within the terms of the act, as was the case in the 
original Michigan statute. A limited number of other securities are 
also excluded from its provisions. The inclusive character of the act 
extends, not only to "securities" coming within its provisions, but also 
to the persons subject to its exactions, prohibitions and penalties, as is, 



238 230 FEDERAL REPORTER 

evidenced by its définition of the terms "dealer" and "company," the 
former embracing "any person or company" and the latter "any cor- 
poration, copartnership or association, incorporated or unincorporated, 
whenever and wherever organized." The term "dealer" does not, 
however, include national banks or any company engaged in the mar- 
keting or flotation of it own securities or any stock-promoting scheme, 
although such company and scheme are required to obtain the certifi- 
cate of the commissioner mentioned, and must abide by ail the provi- 
sions contained in sections 6373-14 and 6373-16. A restricted num- 
ber of other persons, natural and artificial, having occasion to dispose 
of securities, are also excluded from the classification of dealers. 
An "issuer" is defined to be an original issuer. 

[1,2] The act must be sustained unless it can be clearly shown to 
be in conflict with some constitutional provision. The question as to 
its wisdom was for the détermination of the Législature; with that 
the court is not concerned. If the power under the fédéral Consti- 
tution to enact it is absent, it is unimportant how wise, necessary or 
beneficent it may be, for it is then necessarily void because in con- 
flict with the organic law of the land. Rail & River Coal Co. v. Yaple 
(D. C.) 214 Fed. 273, 279, 280; Alabama & N. O. Transp. Co. v. Doyle 
(D. C.) 210 Fed. 176; Bracey v. Darst (D. C.) 218 Fed. 491, 492; 
Board of Health v. Greenville, 86 Ohio St. 1, 20, 98 N. E. 1019, Ann. 
Cas. 1913D, 52; State v. Toledo, 48 Ohio St. 112, 132, 133, 26 N. E. 
1061, 11 L. R. A. 729. 

[3, 4] If there are separate and independent unconstitutional pro- 
visions in the statute, which may be rejected, and the rest of the act 
be permitted to stand and hâve effect according to the législative in- 
tent, the valid portions must be upheld. But if an unconstitutional 
élément pervades the entire statute as an inhérent and essential part, 
it must fail as an entirety. In such a case it does not avail that the 
officer charged with the exécution of the law may not enforce it ac- 
cording to its terms, but only as he may deem wise and expédient. 
Assent cannot be given, under such circumstances, to the proposition 
that, although a statute may authorize the accomplishing of an uncon- 
stitutional purpose, it must, nevertheless, be presutned that it will, in 
fact, only be used to accomplish what can be done in accordance with 
the Constitution. Taylor v. Commissioners, 23 Ohio St. 22, 33, 34; 
Alabama & N. O. Transp. Co. v. Doyle (D. C.) 210 Fed. 181 ; Bracev 
v. Darst (D. C.) 218 Fed. 491, 492 ; People v. Warden, 144 N. Y. 
529, 539, 39 N. E. 686, 27 L. R. A. 718. 

Because a certificate of stock is only évidence of the ownership of 
shares, the interest represented by them being held by the company 
for the benefit of the true owner (Citizens' Sav. & Tr. Co. v. 111. Cent. 
R. R., 205 U. S. 46, 57, 27 Sup. ,Ct. 425, 51 L. Ed. 703; Bail v. 
Mfg. Co., 67 Ohio St. 306, 314, 65 N. E. 1015, 93 Am. St. Rep. 682), 
it does not follow, as défendants' counsel contend, that such certificate 
is of less value than an unprinted sheet of paper of corresponding 
size and quality, and that it cannot therefore be a subject of interstate 
commerce. If it be but written évidence of an interest in corporate 
property, the same may be said of notes and bills, which are mère evi- 
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dence of indebtedness on the part of individuals or corporations that 
issue them. In Merritt v. American Steel-Barge Co., 79 Fed. 228. 
235, 24 C. C. A. 530 (C. C. A. 8), in speaking of stock certificates, it 
was said that: 

"In the business world such obligations or securlties are treated as some- 
thing more than mère rnuniments of title. They are daily bought and sold 
like ordinary ehattels, they may be hypothecated or pledged, they hâve an 
Inhérent market value, and, while differing in some respects from ehattels, 
they are generally classifled as Personal property." 

In Ohio a stock certificate is so far property that it may be seized 
by an officer making an attachaient or levy. Section 8673-13, G. C. 
(See Page & A. Gen. Code.) 

[5] A state law, which, in its essentials, is a legitimate exercise of 
the police power, is not rendered invalid by reason of the fact that 
interstate commerce is thereby incidentally affected ; but, if such law 
directly burdens such commerce, although expressed to be a régulation 
under the state police powers, it must be held to be unconstitutional, 
for the reason that the power to regulate commerce between the states 
is vested in Congress. Arnold v. Yanders, 56 Ohio St. 417, 421, 47 
N. E. 50, 60 Am. St. Rep. 753 ; Re Oscar Julius, 4 Ohio Cir. Ct. (N. 
S.) 604, 609; Mugler v. Kansas, 123 U. S. 623, 661, 8 Sup. Ct. 273, 31 
L. Ed. 205 ; Austin v. Tennessee, 179 U. S. 343, 344, 21 Sup. Ct. 132, 
45 L. Ed. 224. 

[6] Utterances emanating from the Suprême Court and express 
rulings by lower fédéral courts establish beyond ail reasonable con- 
troversy that stocks and bonds, securities whose disposition is subject 
to the provisions of the act, are articles of legitimate interstate com- 
merce. Bracey v. Darst (D. C.) 218 Fed. 495, 496 ; Compton v. Allen 
(D. C.) 216 Fed. 546. Sales of them as between the states, and their 
transmission from one state to another, whether through the mails or 
the instrumentality of common carriers, constitute interstate com- 
merce. Sales may be and are effected by telegraph, téléphone, cor- 
respondence, traveling salesmen, and the issuers or investment com- 
panies directly or through their local or branch houses. The securi- 
ties may be delivered by such salesmen or branch houses at the times 
sales are made or subscriptions taken, or by the issuers or investment 
companies by means of any of the known and usual agencies for trans- 
mitting such instruments from one state to another. 

Whether interstate transactions in the securities whose disposition 
is within the purview of the act directly burden interstate commerce 
must be determined by testing its provisions by the fédéral Constitu- 
tion. The act (section 6373-3) requires as a condition ' précèdent to 
the authorization and right of an applicant to do business in the state 
that such applicant shall submit, with a fiïing fee of $5, to the com- 
missioner: (a) The names and addresses of the applicant's directors 
and officers, if the applicant be a corporation or association, and of 
ail partners, if it be a partnership, and of the individual, if it be such, 
and also the names and addresses of ail agents of such applicant, as- 
sisting or about to assist in the disposition of securities ; (b) the loca- 
tion of its principal office without and within the state, if it hâve both ; 
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and (c) the gênerai plan and character of its business, and références 
as to its suitability to transact such business, which références the com- 
missioner "shall confirm by such investigation as he may deem neces- 
sary, establishing the good repute in business of such applicant's di- 
rectors, officers and agents." If the applicant be a foreign corpora- 
tion, having its principal place of business beyond the boundaries of 
the state, it must also file a duly certifi'ed copy of its articles of in- 
corporation, régulations and by-laws, and, if it be an unincorporated 
association, a certified copy of its articles of association or deed of 
settlement. Every applicant must also submit to the commissioner 
an irrévocable written consent to litigate in the courts of Franklin 
county only any action brought against him on account of any fraud- 
ulent disposai of securities by him or his agents, and also to be bound 
by service of process made personally or by registered mail. Notice 
of ail applications for registration as a licensed dealer in securities 
must be published at the expense of the applicant in a daily news- 
paper of gênerai circulation, and a further payment of an annual fee 
of $50 is exacted should a license be issued. An amended license is 
necessary whenever the name of an agent is added to or stricken from 
the original, a payment of $5 being exacted in the first instance and 
of $2 in the latter. Notice of each amendment to the license must be 
published at the licensee's expense. The commissioner may at any 
time revoke any license or refuse to renew the same upon ascertain- 
ing — the manner of which is not stated — that the licensee is of bad 
business repute, has violated any provision of the act, or has engaged, 
or is about to engage, under f avor of such license, in illegitimate busi- 
ness or fraudulent transactions. He is required to give at least nve 
days' notice of his intention to revoke or to refuse to renew or grant 
a license, but the licensee or applicant, as the case may be, is not ac- 
corded a hearing. Following the refusai or revocation of a license, 
the applicant or licensee, as the case may be, may contest in the Frank- 
lin county court the correctness of the commissioner's ruling, but must 
assume the burden of disproving the grounds assigned as the basis 
of his officiai action, and must also meet any additional reasons which 
the commissioner may plead in justification. 

Notwithstanding the granting of a license to an applicant, it may 
not dispose of any given securities until it has also filed, unless ex- 
cused by the commissioner from so doing, a further statement (section 
6373-9) touching the issuer of such securities, if the issuer be a Com- 
pany, setting forth (a) its name and the location of its principal office 
and the names of its officers and directors, or, if it be a copartnership, 
the names of the partners; (b) a gênerai detailed showing of its as- 
sets, liabilities, and capital stock, as of a date not later than the close 
of the last fiscal year, and also of its gross income, expenses, and fixed 
charges for the year last prior thereto, or for such other time as the 
issuer has been in business, if that time be longer than a year ; (c) a 
pertinent description of such securities and the purpose of their issue ; 
and (d) the approximate price at which the licensee proposes to dis- 
pose of them. The exemptions from the filing of the information 
called for by such section which the statute permits the commissioner 
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to grant are enumerated in section 6373-10. In most instances they 
are so qualified as to relieve but a limited number of licensees and in- 
troduce a fatal inequality as regards the protection of the laws guar- 
anteed by the Fourteenth Amendment. 

The statute further provides that no issuer or underwriter, nor any 
person or Company acting in behalf of either (section 6373-14), shall, 
within the state, for the purpose of organizing or promoting any Com- 
pany or of assisting in the notation of its securities, dispose or attempt 
to dispose of any such securities until the commissioner has issued a 
certificate permitting such to be done, the granting of which must be 
subséquent to the issuer or underwriter filing an application (except 
in certain instances which need not now be noted), with a fee of $5, 
containing the information required by paragraphs (a), (b), (c) and 
(d) of section 6373-9, a certified copy of the issuer s articles of in- 
corporation or association, régulations and by-laws, of ail minutes of 
stockholders and directors relative to the issuance of such securities, 
of any contracts which hâve been made between the issuer and its 
underwriter of such securities (cQpies of ail such subséquent contracts 
also to be filed when made), and of ail contracts between any under- 
writer and any sales agent or broker, and also a sworn statement made 
by the président and secretary of the issuer showing in détail the items 
of cash, property, services, patents, good will, and any other consid- 
ération for which such securities hâve been or are to be issued in pay- 
ment. The commissioner (section 6373-16) may, as he deems advisa- 
ble, examine the issuer of such last-named securities at any time, both 
before and after his grant of the certificate named in section 6373-14. 
In the exercise of his discrétion, he may require ail or any part of 
the expense of such examination to be borne by the applicant, who 
is compelled to deposit with him in advance for such purpose what- 
ever sum he may order. The applicant receives an itemized statement 
of expenditures made, but this follows the conclusion of the exam- 
ination. If the commissioner finds that the applicant has complied 
with the law, is not fraudulently conducting its business, is not pro- 
posing to dispose of its securities on grossly unfair terms and is sol- 
vent, a certificate authorizing the disposai of such securities shall issue, 
providing, except in case of a licensed dealer, a fee of $10 be paid; 
but, if the commissioner does not affirmatively so find, the certificate 
must be refused. It must be issued or denied within a reasonable time 
after application for it is made, which time shall be within 30 days 
after the applicant or certificate holder, whose certificate has been 
revoked, has fully complied with ail the requirements of the act; but 
as the commissioner is the sole judge of what constitutes compliance, 
and as the examination, especially of large concerns, would in some 
instances be prolonged and at times hâve to be conducted at distant 
points in this or another country, the issuing of a certificate may be 
delayed indefinitely and beyond the 30-day period. After the appli- 
cant is authorized to proceed with its proposed business, the commis- 
sioner may still revoke its certificate and deny it the privilège of con- 
tinuing to dispose of the securities in question, if he has reason to 
believe that the certificate holder's business is fraudulently conducted, 
230 F.— 16 
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or that the securities are disposed of upon grossly unfair terms, or 
that the issuer is insolvent, the right to review his action being again 
restricted to the Franklin county court. Whether such "reason to be- 
lieve" shall be the resuit of an orderly examination of the issuer's 
conduct and affairs, or be otherwise acquired, does not appear. 

Violation of the act constitutes a misdemeanor or felony, regard 
being had to the character of the offense, and is visited by a fine or 
imprisonment, or both. 

[7] In International Text-Book Co. v. Pigg, 217 U. S. 91, 30 Sup. 
Ct. 481, 54 L. Ed. 678, 27 E. R. A. (N. S.) 493, 18 Ann. Cas. 1103, 
and Buck Stove Co. v. Vickers, 226 U. S. 205, 213-216, 33 Sup. Ct. 
41, 57 E. Ed. 189, a Kansas statute, akin to the Ohio act, but less 
drastic, was held to impose a direct burden on ■ legitimate interstate 
commerce, and to be violative of the commerce clause of the fédéral 
Constitution, not only on account of the license required as a condi- 
tion précèdent to the right to transact a lawful business, but because 
it is not compétent for a state Législature to prescribe, as a condition 
of the right of a foreign corporation to engage in legitimate interstate 
transactions, that it should prépare a statement as required, as to its 
stock authorized and paid-up and its par and market value, as to its 
assets, liabilities, officers, trustées, directors, manager, and stockhold- 
ers, with a showing of the stockholdings of each of the latter and the 
amount paid on his holdings, and the post office address of ail of such 
above-named persons. A quite similar but (as regards the parties at 
whom it was aimed) a more comprehensive statute, in that it ran, not 
only against express or transportation companies incorporated by any 
foreign government, but, like the présent act, also against any associa- 
tion or partnership acting under the laws of any foreign government, 
was likewise denounced in Crutcher v. Kentucky, 141 U. S. 47, 11 
Sup. Ct. 851, 35 E. Ed. 649, in a well-reasoned opinion which is freely 
quoted in the Pigg Case. 

The draughtsman of the act hère in question, unwittingly, no doubt, 
but with strange fatality, incorporated into it substantially ail of the 
vices of the statutes considered in the above-named cases, and added 
others equally, if not more, obnoxious. The burdens which it im- 
poses on interstate commerce are so direct, positive and substantial as 
to lend peculiar force to the rule announced in the Pigg, Vickers, and 
Crutcher Cases, and to vitiate the entire act for the reason that its 
constitutionally offensive features are so distributed through its vari- 
ous parts as to be inséparable. The enforced suspension from ail 
business activity for a period of 30 days, imposed by the original Mich- 
igan act, was held to be a fatal "30-day paralysis." In the later déci- 
sion rendered by the same court (Halsey & Co. v. Merrick) the subsé- 
quent act of that state was overthrown, notwithstanding the absence 
of such restrictive provision. In the présent act the prohibition from 
the transaction of business must extend for a week, and possibly 20 
or 30 days, or more; it therefore offends against the Constitution 
quite as much as the first of the Michigan acts. 

[8] The act must be further tested by its effect upon the citizen's 
right to pursue a lawful calling. The natural right to life, liberty and 
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the pursuit of happiness is not an absolute right. It must yield when- 
ever the concession is demanded by the public welfare, health or pros- 
perity. But, however viewed, the act transcends the legitimate exer- 
cise of the police power and violâtes the due process clause of the 
Constitution. There is a fundamental distinction between what Mr. 
Justice Bradley termed, in Butchers' Union Co. v. Crescent City Co., 
111 U. S. 746, 763, 4 Sup. Ct. 652, 28 h. Ed. 585, the ordinary occu- 
pations and pursuits of life, forming the large mass of industrial avo- 
cations which are and ought to be free and open to ail, subject only 
to such gênerai régulations, applying equally to ail, as the gênerai 
good may demand, and the kinds of business and transactions which 
are affected by a public interest or arise from public grant or exist 
by public sufferance. Of this latter class are the liquor traffic, grain 
elevators, innkeepers, warehouses, itinérant peddlers, insurance, mo- 
tion picture shows, concerns exercising public franchises, and the like, 
ail of which it is compétent for the state lawmaking power to regu- 
late and within proper bounds subject to executive license and control, 
as the interests of society may require. To the former class, with 
which alone we are now dealing, belongs the right in good faith to 
buy and sell securities and to fix their price by agreement, either in 
individual transactions or in the course of repeated and successive 
transactions of a similar character, a right which, when so exercised, 
is both property and liberty, and which cannot be made subject to ei- 
ther executive grant or déniai. City of Cleveland v. Construction Co., 
67 Ohio St. 197, 219, 65 N. E. 885, 59 L. R. A. 775, 93 Am. St. Rep. 
670. In Allgeyer v. Louisiana, 165 U. S. 578, 589, 17 Sup. Ct. 427, 
41 L. Ed. 832, it was said that the liberty mentioned in the Four- 
teenth Amendment embraces — 

"the right of the citizen to be free in the enjoyment of ail hls facultles, to be 
free to use them in ail lawful ways, to live and work where he will, to earn 
his livelihood by any lawful calling, to pursue any livelihood or avocation, and 
for that purpose to enter lnto ail contracta which may be proper, necessary 
and essential to hls carrying out to a successful conclusion the purposes above 
• mentioned." 

If an issuer or owner of or dealer in securities issued in good faith, 
and based on value fairly commensurate with their face or selling 
value, is deprived of the right of disposai or of offering them for dis- 
posai, he is deprived, not only of his property, within the meaning 
of the Constitution, by taking from him one of the incidents of own- 
ership (City of Chicago v. Netcher, 183 111. 104, 110, 55 N. E. 707, 
48 L. R. A. 261, 75 Am. St. Rep. 93), but also of his liberty, as ap- 
pears from Mr. Justice Matthews' saying in Yick Wo v. Hopkins, 1 18 
U. S. 356, 370, 6 Sup. Ct. 1064, 1071 [30 L. Ed. 220], that: 

"The very idea that one man may be compelled to hold his life, or the 
means of living, or any niaterial right essential to the enjoyment of life, at 
the mère will of another seems to be intolérable in any country where free- 
dom prevails, as being the essence of slavery itself." 

Legitimate commercial transactions, such as the disposai of securi- 
ties of the kind above mentioned, cannot be regulated by législative 
enactment. The act in question seeks to regulate private transactions, 
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but the person, natural or artificial, that sells securities based upon 
reasonable value, is entitled to the protection of the same saf eguards 
as the man who sells clothing, dry goods, groceries, or hardware, or 
engages in any other private business that is not afïected by a public 
interest As was fittingly sàid in the Doyle Case, 210 Fed. 179: 

"The issuing of * * * stocks or bonds by a private Company to get 
money for Its own business no one can suppose is a public or quasi public enter- 
prise ; the business of buying and selling stocks and bonds and other securi- 
ties is no more 'affected by a public interest' than is the business of buying 
and selling groceries. When we thus recall that the prohibition applies to a 
private business, the question at once présents itself whether frauds and op- 
portunities for fraud sufflciently characterize the business to justify its en- 
tire prohibition save under drastic restrictions." 

Every proposed offering of securities must first be submitted to 
the commissioner, subject to the delay incident to his investigation or 
examination, which, should he temporarily grant a license or a certifi- 
cate, may thereafter be continued and repeated, and in case of an is- 
suer mentioned in section 6373-16, at its expense, limited only by his 
unrestrained discrétion. Every investigation and examination author- 
ized is ex parte. The applicant, whether a dealer or issuer, is not 
permitted to be heard as to the granting or revocation of a license or 
the award of a certificate, on the important questions of his own good 
repute, his alleged or surmised violations of the provisions of the stat- 
ute, the legitimacy of his business, the honesty of his conduct, the 
fairness of the terms under which his disposais are made, or his own 
solvency. No rules of procédure are prescribed in accordance with 
which the investigation or examination shall be made, nor is the com- 
missioner required to establish any rule or régulation as to whàt shall 
constitute good repute, solvency, or fraudulent conduct. He may at 
will deal with each case as it arises and vary his course to suit his 
pleasure. He is at liberty to hear, if he chooses, only évidence un- 
favorable to the investigated party. None of it need be safeguarded 
by an oath. The uncontrolled discrétion, and even the whim and 
caprice (if he gives them play), of the commissioner or of his assistant 
(subject to the commissioner's supervision), may not only hait, but in 7 
jure and perhaps destroy, a worthy business enterprise and cast a cloud 
on the name of the applicant or licensee, and when such applicant or 
licensee seeks redress in the courts he must assume the burden of dis- 
proving the findings made against him, however groundless they may 
be. Even an effort is in effect made to deny him access to the fédéral 
courts. Butler Bros. Shoe Co. v. U. S. Rubber Co., 156 Fed. 1, 84 
C. C. A. 167 (C. C. A. 8). In given respects the above-named law is 
more severe than that of any of the states whose "blue-sky" laws hâve 
been held unconstitutional. They afforded some opportunity, at least, 
to the applicant to be heard when his right to do business was under 
investigation, and, when his business and good name were assailed, 
opened to him the doors of ail the courts of the state for redress 
against adverse rulings and limited the burden of cost to which he 
might be subjected in conséquence of an examination into his affairs. 

[9-11] A police régulation, like any other law, is subject to the 
equal protection clause of the Fourteenth Amendment. Atchison & 
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Santa Fé Ry. Co. v. Vosburg, 238 U. S. 56, 59, 35 Sup. Ct. 675, 59 L. 
Ed. 1199, L. R. A. 191 5E, 953. A statute does not deny the equal 
protection of the law if ail persons brought under its influence are 
treated alike under the same conditions (Missouri Pac. Ry. Co. v. 
Mackey, 127 U. S. 205, 209, 8 Sup. Ct. 1161, 32 L. Ed. 107), and if it 
does not subject the individual to an arbitrary exercise of thè powers 
of government (Duncan v. Missouri, 152 U. S. 377, 382, 14 Sup. Ct. 
570, 38 L. Ed. 485). The following illustrâtes instances wherein the 
act f ails to meet the test thus prescribed : 

If more than 50 per cent, of the bonds of a given issue by a corpo- 
ration are included in a sale to one purchaser, such issue is not em- 
braced within the act. Section 6373-2 (1), as amended by 104 Ohio 
Laws, p. 110. The residue of the bonds, whether worthless or of 
value, may be sold without the supervision which the law provides. 
Another corporation of similar or precisely the same character, hav- 
ing no single purchaser for a majority of its bonds, is subjected to 
the onerous provisions of the law, although its securities may be of 
the highest financial character. An owner who is not the issuer of 
the securities he holds is at liberty to dispose of his holdings for his 
own account regardless of the statute, providing he can do so without 
resorting to repeated and successive transactions of a similar char- 
acter; but, if such transactions are expédient or necessary, he may 
not sell, unless, at inconvenience and financial cost and through delay 
and the commissioner's approving stamp of "good repute in business," 
he obtains a dealer's license so to do. A natural person, who has not 
underwritten and is a bona fide owner of his securities, whether he be 
of good repute or not in business, may dispose of them for his own 
account ; but the underwriter, although he may possess the same moral 
qualities and wealth as the natural person, or outrank him in both of 
thèse respects, may not dispose of his holdings, except by compliance 
with the none too clear provisions of the act. Although a natural per- 
son may dispose of his holdings as above indicated, a partnership or 
association may not do so. The exemptions based on market reports 
of a daily newspaper of gênerai circulation (section 6373-10 [b] and 
[a]) would fail to embrace large numbers of meritorious issuers of the 
différent classes of securities, for it is well known that many securities 
are not listed on the market or mentioned in any standard manual of 
information. Section 6373-10 (c) can hâve no application to an issuer, 
if some disposée is found who in a single transaction acquires securities 
of a given issue to the amount of $5,000 or more. There are many 
worthy concerns, each capitalized for a considérable sum, in which no 
one's investment reaches that amount. There would, moreover, seem 
to be no reason why, if some one person who, risking that sum, 
should be defrauded, others should be cheated of smaller sums by sales 
of stock without the supervision which the law is intended to provide. 
A licensee may be relieved from giving information concerning the 
issuer of securities (section 6373-10 [f]), if the disposai of such se- 
curities is at a commission of less than 1 per cent, of their par value 
through a licensed member of a regularly organized and recognized 
stock exchange, having an established and lawfully conducted place 
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of business in the state regularly open for public patronage, of ail of 
which the commissioner is the sole judge. He may not be thus re- 
lieved, if the disposai is made by any one else. 

[12, 13] The above observations upon the act hâve been made with 
full appréciation of section 2, art. 13, of the Ohio Constitution as 
amended September 3, 1912, the pertinent portion of which provides: 

"Corporations may be classified and there may be conferred upon proper 
boards, commissioners or officers, such supervisory and regulatory powers 
over their organisation, business and issue and sale of stocks and securities, 
and over the business and sale of the stocks and securities of foreign corpora- 
tions and joint stock companies in this state, as may be prescribed by law." 

It is to be regretted that the Suprême Court of Ohio has not been 
called upon either to construe this provision or to pass upon the stat- 
ute now under -considération ; nor hâve we had the benefit of the dis- 
cussion of this constitutional provision by counsel. We are, however, 
impressed with the belief that the provision cannot be so construed 
as to change the conclusions we hâve reached concerning the opération 
and effect of the statute. The eft'ect of the constitutional provision, 
in our judgment, is simply to give distinct expression to powers which 
were.plainly implied under the same section and article of the Consti- 
tution of 1851, which provided that: 

"Corporations may be formed under gênerai laws; but ail such laws may, 
from time to time, be altered or repealed." 

It is settled by Berea Collège v. Kentucky, 211 U. S. 45, 57, 29 
Sup. Ct. 33, 35 [53 L. Ed. 81], that: 

"A power reserved to the Législature to alter, amend or repeal a charter 
authorizes it to make any altération or amendaient of a charter graiited sub- 
ject to it, which will not defeat or substantially impair the object of the 
grant, or any rights vested under it, and which the Législature may deem 
necessary to secure either that object or any public right. Commissioners 
on Inland Fisheries v. Holyoke Water Power Co., 104 Mass. 446, 451 [6 Ain. 
Rep. 247] ; Holyoke Co. v. Lyman, 15 Wall. 500, 522 [21 L. Ed. 133] ; Close 
y. Glenwood Cemetery, 107 U. S. 466, 476 [2 Sup. Ct 2G7, 27 L. Ed. 408]." 

It was there further held that, while the language of a statute may 
not in terms amend a charter, yet, where such appears to hâve been 
the législative intent, the statute will be regarded as an amendment ; 
Mr. Justice Brewer saying (page 57 of 211 U. S., page 35 of 29 Sup. 
Ct. [53 L. Ed. 81]): 

"It would be resting too much on mère form to hold that a statute which 
in effect works a change in the terms of the charter is not to be considered 
as an amendment, because not so designated." 

It is also settled that, where such power to alter or repeal a charter 
is reserved, it is compétent for the Législature to repeal the charter 
as well as to amend it. Greenwood v. Freight Co., 105 U. S. 13, 26 
L. Ed. 961; Hamilton Gaslight & Coke Co. v. Hamilton City, 146 
U. S. 258, 269, 270, 271, 13 Sup. Ct. 90, 36 L. Ed. 963; Shields v. 
State, 26 Ohio St. 86, 93, 94, affirmed 95 U. S. 316, 324, 24 L. Ed. 
357; State v. City of Hamilton, 47 Ohio St. 52, 73, 74, 23 N. E. 935. 
The most, then, that can be said of the statute in question is that its 
provisions operate to amend the articles of incorporation, the charters, 
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of ail domestic corporations that are in terms affected by the provi- 
sions of the act. It inevitably follows that thèse reserved powers in- 
clude the power to supervise and regulate corporations. The consid- 
ération, then, of the présent statute cannot be aided upon any theory 
that section 2, art. 13, as amended, vests in the state Législature any 
greater power than it possessed under the old section and article ; for 
manifestly there can be no différence between ah express power and 
an implied power to do the same thing. It results that the constitu- 
tional validity of the présent statute is to be tested by considérations 
practically the same as it would hâve been prior to the amendment in 
question. For example, a state is without power either through con- 
stitutional or statutory provision to avoid the effect and force of the 
commerce clause of the fédéral Constitution; it hardly need be said 
that the statutory provisions before pointed out, which directly im- 
pose burdens upon interstate commerce, are of necessity violative of 
that clause ; and, apart f rom everything else, it cannot be presumed that 
the Législature would hâve enacted the statute if it had understood 
that the provisions aimed against foreign corporations could not be 
sustained, since this alone would work an obvious discrimination 
against domestic corporations. 

Again, the power to supervise and regulate the business hère in- 
volved was never before and cannot now be understood to signify au- 
thority so to burden the business of domestic corporations as in prac- 
tical effect to destroy it, regardless of its actual character and merit. 
We are not to be understood by anything said in this opinion to inti- 
mate that it is not within the power of the state Législature feasona- 
bly to regulate the business of corporations of its own création or that 
of foreign corporations and joint-stock companies which are opérât- 
ing within the borders of the state (Alabama & N. O. Transp. Co. 
v. Doyle [D ; C] 210 Fed. 186, 187; Bracey v. Darst [D. C] 218 
Fed. 494, 495); such power of régulation being more extensive as to 
such artificial entities than as to individuals, copartnerships and vol- 
untary associations. We do mean, however, to say, as we hâve al- 
ready in effect stated, that the things attempted to be done by thfl 
présent statute cannot be sanctioned under the guise of "supervisory 
and regulatory" measures in respect of the business of issuing and 
selling stocks and securities, whether of domestic or foreign corpora- 
tions. 

Other features of the act and other points argued hâve been con- 
sidered; the treatment of the one and the discussion of the other 
would prolong this lengthy opinion and are not necessary. 

The licenses mentioned in the first two of the above-entitled causes 
expired on December 31, 1915. No occasion, therefore, exists for 
enjoining their cancellation. The bill in each of them is drawn on 
narrow lines. The prayer of each, however, taken in conjunction with 
certain averments, is such as to warrant the temporary enjoining of 
the défendants therein named against enforcing or attempting to en- 
force the statute in question. In the third of the above cases, the 
motion filed by the défendants to dismiss is overruled. A temporary 
injunction is awarded in each case. 
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In re LOUIS J. BERGDOLL MOTOR CO. 

(District Court, E. D. Pennsylvanla. February 17, 1916.) 

No. 4742. 

1. BANKBTrFTCY ©=5311 — RlGHT TO PROVE CLAIM— STTRRENDEB OF PREFERENCE. 

Bankr. Aet July 1, 1S98, c. 541, § 60b, 30 Stat. 562 (Oomp. St. 1913, § 
9644), provides that a transfer by an lnsolvent within four months of the 
filing of the pétition in bankruptcy, operating as a préférence to a person 
having reasonable cause to believe that its enforcement would be a préfér- 
ence, shall be voidable by the trustée. Section 67e (section 9651) provides 
that ail conveyances, transfers, etc., by a person adjudged a bankrupt 
within four months prior to the filing of the pétition with intent and 
purpose to hinder or defraud creditors, shall be void as against creditors, 
except as to bona fide purchasers, and that ail sueh property shall reunain 
a part of the assets of the bankrupt and pass to the trustée. Section 57g 
(section 9641) provides that the claims of creditors who hâve received 
préférences voidable under section 60b, or to whom conveyances or trans- 
fers void or voidable under section 67e hâve been made or given, shall not 
be allowed unless such creditors shall surrender such préférences or 
transfers. Heid, that a prefjsrred creditor was entitled to prove his 
claim, though there had been no surrender of his préférence beyond what 
was involved in the payment of a final judgment secured against him in 
a proceeding by the trustée to avoid the préférence, and though it was 
claimed that he was guilty of fraud in procuring the préférence. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 497-500; 
Dec. Dig. <©=»311.] 

2. Bankbuptcy <©=>328 — Time for Pboving Claims — "Liquidated by Liti- 

gation." 

Where a creditor of a bankrupt receives a préférence which is recovered 
by the trustée, his claim is one "liquidated by litigation," within Bankr. 
Act, § 57n (section 9641), providing that claims shall not be proved 
against a bankrupt estate subséquent to one year after the adjudication, 
or if they are liquidated by litigation, and the final judgment therein is 
rendered within 30 days before or after the expiration of such time, then 
within 60 days after the renditlon of such judgment. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 518; Dec. 
Dig. @=328. 

For other définitions, see Words and Phrases, First and Second Séries, 
Liquidated by Litigation.] 

S. Bankbuptcy @=>337 — Pboof of Claims Assigned Afteb Pboof and Allow- 

ANCE. 

The assignée of a claim proved and allowed against a bankrupt estate, 
and upon which divldends hâve been paid, need not and cannot make 
proof of the same claim in his own name as the then owner and assignée 
of the claim. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. ®=337.] 

In Bankruptcy. In the matter of the Louis J. Bergdoll Motor Com- 
pany, bankrupt. On pétition to review orders made by the référée 
respecting claims of Erwin R. Bergdoll. Orders vacated, with direc- 
tions. 

See, also, 225 Fed. 87; 229 Fed. 262. 

Henry J. Scott, of Philadelphia, Pa., for claimant. 
J. Frederick Jenkinson and Frank A. Harrigan, both of Philadelphia, 
Pa., for trustée. 

<fr=>For other cases see same topic & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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DICKINSON, District Judge. Whatever conclusion might be 
reached in this case if the questions involved had not already been 
passed upon, we feel bound to find thèse propositions to hâve been 
settled beyond our authority to disturb them. 

[1] LA preferred creditor may prove his claim under section 57g 
of the Bankruptcy Act, notwithstanding there has been no surrender 
of his préférence by him beyond what is involved in the payment of 
a final judgment secured against him in a proceeding instituted by 
the trustée to avoid the préférence. 

[2] 2. Such creditor is not barred by the one-year statute of limita- 
tion, but his claim is within the protection of the proviso in section 
57n as a claim "liquidated by litigation." 

[3] 3. The assignée of a claim proven and allowed, and upon whioh 
dividends hâve been paid, need not and cannot make proof of the 
same claim in his own name as the then owner and assignée of such 
claim. 

The acts of which this claimant has been guilty excite the feeling, 
difïïcult to suppress, that he should not be permitted to share in this 
estate. Such exclusion, however, must be based upon some intelligi- 
ble légal or équitable principle. No such excluding principle can be 
formulated which is not denied by the rulings in adjudged cases, some 
of which are authoritative and others of which show a current of judi- 
cial opinion which cannot be opposed. Boiled down, the argument 
against the claimant, and the answer to it, is this : The claimant merits 
punishment. The courts, however, cannot inflict it, because the law 
lias not imposed it. The claimant fraudulently received payment, 
which is good as to him, although voidable by the trustée, and he can- 
not escape the conséquences of payment by the proof of his own 
fraud. The Bankruptcy Act specifically provides that he may notwith- 
standing prove his claim. He has in attempted furtherance of his 
fraud exposedthe estate to delay and expense by prolonged and un- 
warranted litigation, and should not be permitted to profit by an ad- 
verse ruling. It is his légal right to submit his cause to the ruling of 
the courts. It thus becomes clear that the whole question is whether 
he is within the condition imposed by section 57g and the saving clause 
of 57n. The courts hâve authoritatively ruled that he is, thus dispos- 
ing of the case. 

The very earnest argument which has been addressed to us on be- 
half of the trustée nevertheless supplies the excuse for a discussion 
of the légal merits of the case at what is perhaps undue length. There 
are certain features of this case which may, if permitted, so blur the 
vision and obstruct the view of the case as to prevent it from being 
seen as it.really is. This claimant has acted either in open and utter 
disregard of ail laws or in crass ignorance of hornbook principles of 
business as well as law. The orders made by the référée affect two 
claims presented by Edwin R. Bergdoll against this bankrupt estate. 
One of the claims we will call the claim of $32,000. The claimant 
had loaned moneys to the bankrupt, for which he held notes. On the 
eve of its bankruptcy, and because he knew the company was hope- 
lessly insolvent, he secured what was in form a preferential payment 
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of the debt due hîm. In actual fact, what he did was to take posses- 
sion of the property of the corapany. His plan had the merit of sim- 
plicity to the limit of crudeness. He was the owner of ail the capital 
stock of the company. Thus controlling its actions, he reorganized 
the management by placing it in the hands of créatures of his own. 

There was a sister corporation, known as the Bergdoll Machine 
Company which he also controlled. Late one Saturday after business 
hours, and on the Sunday following, when no one was about to ob- 
serve what was going on, he removed certain manufactured products, 
finished and unfinished, belonging to the Motor Company, and trans- 
ferred them to the Machine Company. He then had the latter com- 
pany give its certified check to the Motor Company for a sum ex- 
actly equal to the amount of the debt due him. This was pretended 
to be in payment of the product thus "purchased." He then had a 
compliant officiai of the Motor Company give its check in "payment" 
of the debt due him. He, of course, arranged that the two checks 
should in f orm go simultaneously through the bank. There was doubt- 
less the added feature that a like sum passed f rom the Machine Com- 
pany to him. A few days later a pétition in bankruptcy was filed and 
in due course there was an adjudication, followed by the élection of 
a trustée. The trustée, of course, promptly moved to right the wrong 
which had been thus done to creditors, and in this he was, likewise 
of course, successful. He elected to treat the transaction as a sale 
of the property of the bankrupt, which he affirmed, and the "payment" 
a preferential payment to the creditor, which was voidable by the trus- 
tée. The litigation was protracted by the creditor to the end, finally 
reaching the Suprême Court of the United States. The judgment of 
the District Court was affirmed by the Circuit Court of Appeals and 
its judgment was summarily affirmed by the Suprême Court on the 
ground that the assignments of error were frivolous and appellate 
proceedings taken for delay. The judgment was a money judgment 
for the recovery by the trustée of the preferential payment. The 
claimant then paid the judgment and sought to make proof of his 
original claim of debt against the bankrupt estate. His right to do 
this was resisted by the trustée, and the claim disallowed by the réf- 
érée. The grounds of disallowance will later appear. 

Bringing the claim out of the dark cloud in which the claimant 
himself has enveloped it, and looking at the transaction in the clear 
light of the légal rights of the parties, we hâve this view of it. The 
original status of the claimant as a creditor is not attacked, nor the 
debt of the bankrupt denied. The Bankruptcy Law provides (inter 
alia) for the following cases: One is that of fraudulent transfers of 
the property of the bankrupt. Such transfers are void as against 
creditors unless the property shall hâve passed to bona fide purchas- 
ers. See section 67e. Trustées may recover the property through ap- 
propriate proceedings. See sections 67e and 70e (Comp. St. 1913, § 
9654). The other is unlawful préférences given to creditors. See 
section 60b. Such préférences are not in terms declared void, but are 
"voidable by the trustée." The law, however, contemplâtes that a 
fraudulent grantee under section 67e may be a creditor as well as the 
payée under section 60b. See section 57g. 
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Although the creditors concerned are thus put in the same class, 
it înày be helpful to us to inquire at this point with which of thèse 
classes we are dealing. Under the f acts of this case the trustée might 
hâve pursued the property of the bankrupt which was transferred to 
the Machine Company. The question of the good faith of the transf er 
and of the purchaser would then hâve been in issue, and the rights 
of the purchaser determined under section 67e. It was the alternative 
right of the trustée to hâve affirmed this sale and go after the money 
paid to the claimant as an unlawful préférence. The rights of the par- 
ties would then be determined under section 60b. He took the latter 
course, and we are, in conséquence, done with section 67e, except in 
so far as payment involves (as it does) the idea of a transfer. 

The first status of the claimant having been found to be that of a 
bona fide creditor, let us pause hère to find his second status as a 
preferred creditor. In légal terminology the words "fraud," "mal'a 
fide," and like terms, may hâve a différent meaning from that con- 
veyed when they are used in their ethical sensé. The idea of this 
différence in meaning is sometimes conveyed by some qualifying word 
or phrase. Hence we hâve the expressions "légal fraud" and "fraud 
in law." No one can be adjudged guilty of fraud merely because he 
has obtained payment of a just debt, even from a failing creditor. 
Indeed, insistence upon payment is commonly prompted by a suspicion, 
if not actual knowledge, of insolvency. In the absence of some such 
provision of the law as is found in the bankruptcy statute, there would 
be nothing unlawful in a creditor securing payment of his debt. It 
will be noticed that the Bankruptcy Law does not condemn it. Under 
certain circumstances the trustée may recover it back, but only under 
such circumstances. If bankruptcy does not intervene or if the cred- 
itor did not "hâve reasonable cause to believe," etc., the payment re- 
mains a lawful payment. No creditor can know with certainty that 
his debtor will be adjudged a bankrupt. He may therefore accept 
payment of his debt (if that is ail he does) and retain the money sub- 
ject to the possible claim of the trustée. When the trustée moves to 
recover the property as fraudulently transferred or the money paid 
as an unlawful préférence we corne to the third status of the cred- 
itor. It is tb be observed that the fraudulent character of the transfer 
or the unlawfulness of the preferential payment has not yet been es- 
tablished. May the creditor assert, what is ordinarily his right, to 
"litigate" the question between himself and the trustée, and hâve it 
determined? We see no escape from an affirmative answer to that 
question. It is, however, involved to some extent in the point next 
discussed. 

We are thus brought after this long prélude to the real question 
hère involved. Much might be said (has indeed been said in the argu- 
ments addressed to us) of the effect of the fraud of the creditor upon 
what would otherwise be his right. Ail such discussion is, however, 
beside the mark, for the reason that the Bankruptcy Law defines with 
précision what his rights are. They are defined in section 57g. It 
cannot escape attention that the law, as already observed, makes no 
distinction between fraudulent transfers and preferential payments 
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to the créditer. He may, in either event and none the less, prove his 
claim at the cost of a "surrender" of what he has received. The trus- 
tée seeks to read into this clause the idea of a voluntary "surrender," 
as if he were permitted to prove his claim as a reward for anticipating 
an adverse ruling and saving the estate the expense of litigation. It 
will be observed that the act makes no such distinction. It does not 
in terms exclude compulsory, or limit its benefits to voluntary, sur- 
renders. The right of the creditor to prove his claim is made to turn 
simply upon the fact of surrender. We are again saved the duty of 
construing the act, because it has been construed for us. It applies, or 
at least may apply, to cases in which the property has been given up 
after a ruling adverse to the right of the creditor to hold what he has 
received. Keppel v. Tiffin Bank, 197 U. S. 356, 25 Sup. Ct. 443, 49 
L, Ed. 790. 

This establishes a status for the creditor that he may still be a cred- 
itor, notwithstanding he was a party to a fraudulent transfer of prop- 
erty or an unlawf ul preferential payment, and that he has litigated to 
final judgment his right to retain what he had received. What, then, 
is his final status? Under section 57n every creditor loses his right 
to prove his claim, if not made within one year after adjudication of 
bankruptcy. The year limit is extended only in f'avor of claims which 
hâve been "liquidated by litigation." Is this such a claim? We are 
not at liberty to follow the argument (however plausible) that this pro- 
vision does not extend to claims under section 57g in the face of the 
long line of rulings that it does embrace them. Thèse rulings make 
discussion fruitless. Lange Co. (D. C.) 170 Fed. 114, 22 Am. Bankr. 
Rep. 414 ; Evans Furniture Co. (D. C.) 171 Fed. 673, 22 Am. Bankr. 
Rep. 623. 

• The référée was thus justified in his ruling that the claim was not 
barred by the one year limitation. The référée held, however, that the 
claimant had made no "surrender," such as to entitle him to prove his 
claim under section 57g. In reaching this conclusion, he distinguishes 
the case at bar from that of Keppel v. Tiffin on the ground that in the 
latter case the transaction was in good faith, while he fxnds the claim- 
ant in this case to hâve been guilty of fraud. In such cases of guilt 
we are prone (as already indicated) to lose sight of the légal questions 
involved and see only the justice of a condemnation of the fraud. The 
question of the légal rights of the claimant must, however, be faced. 
Before the Keppel Case was decided there were two views, either of 
which was open to be taken. The one is that presented by the ma- 
jority, and the other by the minority opinion. The adjudication in 
bankruptcy in the Keppel Case was October 12, 1900. This, it will be 
observed, was after the act of 1898, but before the amendments of 
1903 (Act Feb. 5, 1903, c. 487, 32 Stat. 797), and 1906 (Act June 15, 
1906, c. 3333, 34 Stat. 267). Section 57g, as it then stood, referred 
only to creditors who had received préférences. Section 57n was then 
as it now is. In respect to the f eature under discussion, 60b, 67e, and 
70e were likewise the same as now. The majority view is embraced 
in thèse propositions : 
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(1) The rtiain purpose of tlie Bankruptcy Act in the features then 
under considération was to assure equality of distribution of assets 
among creditors. 

(2) To disallow a claim would be to impose a penalty upon the créd- 
iter. 

(3) Such penalty could not be imposed by the courts merely because 
they thought the creditor deserved it, but only because the Bankruptcy 
Act prescribed it. 

(4) A claim should not be disallowed because the creditor had ap- 
pealed to the courts in défense of what he in good faith thought to be 
his rights. 

(5) A creditor to whom has been given a mortgage, avoided under 
60b and 67e, may, after final judgment, prove his claim under sections 
S7g and 57n; he having thus "surrendered" his préférence. 

The minority view is embraced in thèse propositions : 

(1) A creditor holding a préférence is put upon his right of élec- 
tion to surrender his préférence and prove his claim, or be disquali- 
fied from proving it. 

(2) A préférence found to be unlawful by the final judgment of the 
court, which the creditor has resisted to the end, has not been sur- 
rendered within the meaning of section 57g. 

The view of the majority is supported by the fact that Congress, in 
some of the earlier acts, imposed upon creditors the penalty of loss 
of the whole or a moiety of their claims by being parties to frauds un- 
der the act, and omitted thèse pénal features from the act of 1898, 
and that by the act of 1903 the right to prove claims was expressiy 
extended to those who were parties to fraudulent conveyances under 
section 67e. Some sanction to the opinion that the majority view is 
in accord with the policy of Congress is given by the further fact that 
Congress has not changed the law since the Keppel Case was decided. 
We see no escape from the conclusion that the Keppel Case rules the 
présent, notwithstanding the view of the référée that it is to be dis- 
tinguished on the ground of fraud. We do not understand the rul- 
ing to hâve been put on that ground. The bank in that case, it is true, 
was found to hâve acted in good faith. It is also true that the court 
expressed its opinion that to rule that 57g meant a voluntary sur- 
render would be to punish a creditor who, in good faith, asked the 
court to décide upon his rights, if it turned out he had misjudged 
them. 

This, it will be noticed, is just what such a ruling would do. This 
is a far cry, however, from holding that the section is to be construed 
in favor of a litigant who honestly, although mistakênly, believes in 
his claim of right, and is to be given the opposite meaning in the case 
of one who has a better knowledge of the law. No such distinction 
can be made by the courts without confounding the adage that every 
man is presumed to know the law. It will be further noticed that the 
dissenting opinion puts the dissent upon no such ground. It is planted 
upon the clear-cut propositions that the creditor is put upon his mettle 
and to show his faith in his claim of right by being given his élection 
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to hold on or to surrender, and that he is not surrendering anything 
when he holds on to it until it is taken away f rom him by force. 

It may be further noticed that, although the point was neither raised 
nor discussed, the case involved the proposition that the proof of 
claim was in time under section 57n. 

The second question involved in this review is disposed of by its 
mère statement. Louis J. Bergdoll made proof of what we will call 
the $9,000 claim. It was allowed, and two dividends hâve been paid 
upon it. Erwin R. Bergdoll, averring himself to be the assignée of 
Louis J. Bergdoll, now seeks to prove the claim over again. It is 
manifest that this cannot be done, nor is its second proof necessary 
to secure whatever rights Erwin R. Bergdoll may hâve in this claim. 
The référée apparently has planted his disallowance of the claim on 
the ground that it belongs, not to Erwin R. Bergdpll, but to Louis J. 
Bergdoll. The bankrupt estate is in no wise concerned in such dis- 
pute, if there were one. The claim, having once been proven, is en- 
titled to dividends. To whom the dividends are to be paid is a ques- 
tion to be disposed of in the "orders to pay" class, and not the "proof 
of claims" class. Moreover, it was stated at the argument that there 
was no controversy over the payment of dividends. 

The pétition for review is allowed, the orders of the référée are 
vacated, and the référée is directed to proceed in accordance with 
the views herein expressed. 



ASHLAND WATERWORKS CO. v. CTTT OF ASHLAND et al 
(District Court, E. D. Kentucky. February 21, 1916.) 

1. CONSTITUTIONAL LAW <®=>121 — IMPAIBING OBLIGATION OF CoNTRACTS. 

In 1800 a city in Kentucky granted to defendant's predecessors the 
right to operate a waterworks plant by an ordinance which provided that 
after ten years and at the expiration of each period of one year there- 
after the city should hâve the privilège to purchase the plant at a priée 
to be fixed by appraisers. Thereafter Const. Ky. § 157, was adopted. It 
provides that no city shall be permitted to become indebted in any man- 
ner to an amount exceeding in any year the income provided for that 
year without the assent of two-thirds of the voters at an élection to be 
held for that purpose. The city thereafter elected to purchase the wa- 
terworks plant, but the indebtedness which would thereby be incurred 
would exceed the current Income and revenue. Held, that the constitu- 
tlonal provision did not impair the obligation of the contract between the 
city and defendant's predecessors, in violation of the fédéral Constitu- 
tion, since the contract imposed on the city no obligation to défendant and 
its predecessors to exercise the option or privilège of purchase thereby 
conferred, and the Constitution in no way affected the obligation resting 
on the city of permitting défendant and its predecessors to exercise the 
rights granted, and hence such option to purchase could only be exer- 
cised in accordance with such section. 

[Ed. Note. — For other cases, see Constitutional Law, Cent. Dig. §§ 285, 
304-311, 342-348; Dec. Dig. <S=121.] 

2. Constitutional Law <@=»127 — Impairing Obligation or Contracts. 

The conferring of power on a city to purchase a waterworks plant was 
not a contract between the state and city that such power should continue 

â=»For other cases see same topic & KEY-NUMBER in ail Key-Nunibered Digests & Indexes 
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to exlst, and the state could burden it, or take It away entirely, as It saw 
fit. 

[Ed. Note. — For other cases, see Constitutional Law, Cent. Dig. §§ 325- 
341; Dec. Dig. <S=>127.] 
8. Constitutional Law <©=42 — Impairing Obligation of Contbacts. 

Even if there was a contract between the state and a city, under which 
the eity had power to purchase a waterworks plant, the proprietor of 
such plant could not complain that a constitutional provision subsequently 
adopted, imposing conditions on the exercise of such power impaired the 
state's obligation thereunder to the city. 

[Ed. Note. — For other cases, see Constitutional Law, Cent. Dig. §§ 39 r 
40; Dec. Dig. <S=>42.] 

4. Municipal Cobpobations <S=>867 — Indebtedness — Submitting Question 

to Popular Vote. 

A favorable vote by the voters of a city on the question of incurring an 
indebtedness in a sum not exceeding $175,000 for the purpose of purchas- 
ing and acquiring the rights, p'roperty, and franchise of a waterworks 
System did not authorize the city to incur an indebtedness of over $276,- 
000 for such purpose. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent Dig. § 
1841; Dec. Dig. <g=>867.] 

5. Municipal Corporations <S=»1034 — Surrs — Pleading. 

Where a city's power to exercise an option for the purchase of a water- 
works system was subject to Const. Ky. § 157, prohibiting the incurring 
of any indebtedness in excess of the current revenues without the assent 
of two-thirds of the voters voting at an élection held for that purpose, a 
party suing the city for spécifie performance of its contract to purchase 
the system was bound to allège the facts showing that the city had a 
right to incur the indebtedness which the performance of such contract 
would create. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent Dig. §§ 
2203-2205; Dec. Dig. <®=>1034.] 

In Equity. Suit by the Ashland Waterworks Company against the 
City of Ashland and others. On motion to strike. Bill dismissed. 

George B. Martin, of Catlettsburg, Ky., and Holt, Duncan & Holt, 
of Huntington, W. Va., for complainant. 

Proctor K. Malin, Simeon S. Willis, and John T. Diederich, ail of 
Ashland, Ky., for défendants. 

COCHRAN, District Judge. This cause is before me on plaintiff's 
motion to strike from the défendants' answer and counterclaim. That 
pleading consists of six paragraphs. The motion is to strike ail of 
the paragraphs except the fourth and a certain portion of that para- 
graphe 

I begin with thè motion as to the fifth paragraph. This is a suit to 
enforce spécifie performance of a contract of purchase of the plain- 
tiff's waterworks in the city of Ashland and vicinity against the de- 
fendant city. By an ordinance of July 10, 1890, the défendant city 
granted to Gardner & McGlasson, their successors and assigns, the 
right to construct and operate a waterworks plant therein for the term 
of 20 years from the date of its completion. By section 13 thereof it 
was provided that at the expiration of 10 years after the completion 
thereof, and at the expiration of each succeeding period of one year 

<@=oFar other cases see same topic & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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thereafter, the city should hâve the privilège to purchase the plant, 
provided it gave notice of its intention to do so at least 6 months be- 
f ore the expiration of such period of years, at a price to be determined 
by three appraisers, one appointed by the grantees or their assigns, 
one by the city, and the third chosen by thèse two appointées, or, if 
they could not agrée, by the Circuit Judge of some adjoining circuit. 
It was further provided therein that, in case the city should fail or 
décline to exercise its option to purchase, the rights and privilèges 
granted should be extended for a further period of 20 years. This 
ordinance was accepted by the grantees and the plant completed on or 
about February 1, 1891. The rights under the grant according to the 
allégations of the bill passed by transfer in 1895 to the Boston Safety 
Deposit & Trust Company, in 1899 to the Ashland Water Company, 
and on or about January 1, 1901, to the plaintiff. By an ordinance of 
date October 4, 1900, the défendant city consented that the Ashland 
Water Company, the then owner of the plant, might change its method 
of supplying water to the city and otherwise improve its plant, and it 
was therein also provided that there was reserved to the city the right 
and privilège of purchasing the plant as improved, to be exercised at 
the expiration of 10 years after the ordinance should go into effect, 
or of every year thereafter during the term of the contract with the 
city, or of the contract, the price to be fixed by appraisement as pro- 
vided in section 13 of the ordinance of July 10, 1890. 

By an ordinance of date July 3, 1911, the city elected and agreed to 
purchase the plant, and appointed John W. Hill as one of the apprais- 
ers. The plaintiff thereupon appointed Benzette Williams as one, and 
thèse two chose A. W. McCallum as the third. An appraisement was 
made by Williams and McCallum February 14, 1912, by which the 
price was fixed at $276,829, and the city was to pay 6 per cent, interest 
thereon from July 3, 1911, and receive the earnings from that date. 
April lst the plaintiff notified the city of its readiness to transfer its 
plant to the city upon payment of the price called for in the appraise- 
ment, which by the original ordinance the city had 60 days to pay. 
The city failing and refusing to make payment, this suit has been 
brought to enforce spécifie performance of the contract of purchase 
thus entered into, and to compel payment of the purchase price so 
fixed. 

[1] The défense set up in the fifth paragraph of the answer and 
counterclaim is want of power in the défendant city to rnake and per- 
forai the contract of purchase. This want of power crises, as défend- 
ant claims, out of sections 157 and 158 of the Kentucky Constitution 
and a certain provision in the city's charter approved March 26, 1878. 
No notice will be taken of this provision. By section 157 it is provided 
that no city shall be authorized or permitted to become indebted in 
any manner or for any purpose to an amount exceeding in any year 
the income and revenue provided for such year, without the assent of 
two-thirds of the voters thereof, voting at an élection to be held for 
that purpose, and an indebtedness contracted in violation of the sec- 
tion shall be void. By section 158 it is provided that cities of the class 
to which défendant city belongs shall not be authorized to incur in- 
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debtedness to an amount, including existing indebtedness, in the aggre- 
gate exceeding 5 per cent, on the value of the taxable property therein, 
to be estimated by the assessment next before the last assessment pre- 
vious to the incurring of the indebtedness, except when the same had 
been authorized under laws in force prior to, or, when necessary for 
the completion of and payment for a public improvement undertaken, 
and not completed and paid for, at the time of, the adoption of the 
Constitution, which was the 28th day of September, 1891. 

By the facts alleged in the fifth paragraph of the answer and coun- 
terclaim the purchase price for the plant fixed by the appraisers, to 
wit, $276,829, and the then existing indebtedness of the city exceeded 
the amount of indebtedness allowed by section 158 by over $175,000. 
Hence it prohibited the making and performance of the contract of 
purchase, if it was effective as to it, unless it came within the excep- 
tion of the section that an indebtedness in excess of the maximum 
percentage might be incurred when it had been authorized under laws 
in force prior to the adoption of the Constitution. I am not prepared 
to say that it did not corne within the exception. Hence I pass this 
section by and come to section 157. 

This section contains no exceptions whatever. It positively prohib- 
as a city f rom incurring an indebtedness in any manner or for any pur- 
pose to an amount exceeding in any year the income and revenue pro- 
vided for such year without the assent of two-thirds of the voters. By 
the facts alleged in the paragraph under considération the purchase 
price fixed by the appraisers largely exceeded the income and revenue 
for the year to which the contract of purchase was assignable. So to 
this extent, at least, the défendant city was without power to make 
and perform that contract, if section 157 is effective as to it. But 
plaintiff claims that this section of the Kentucky Constitution is not 
effective as to this contract of purchase, because to give it such effect 
would be in violation of the provision of the fédéral Constitution by 
which each of the states is prohibited from passing a law impairing 
the obligation of contracts. It makes this out in this way : The ordi- 
nance of July 10, 1980, enacted before the adoption of the présent 
Constitution, was a contract between the défendant city and its prede- 
cessor. Thereby the city had the privilège and option of purchasing 
its plant at the time and in the way hereinbefore set forth. In the ex- 
ercise of this privilège and option it was free and unhampered. It 
could do as it chose. If section 157 of the Kentucky Constitution ap- 
plies to the contract, it can exercise it only in accordance with its pro- 
visions, and thereby the obligation of the city's contract with it is im- 
paired. It contends that this could be done no more than the power 
could be taken away from the city to exercise the option and privilège 
at ail. 

It must be conceded that the power to add conditions under which 
the option and privilège might be exercised and the power to take it 
away entirely stand on the same footing. But can it be said that 
thereby the obligation of the contract between plaintiff's predecessor 
and the city is impaired, within the meaning of the fédéral Constitu- 
tion ? It is to be borne in mind that the provision thereof is, not that 
230 F.— 17 
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no terni in a contract shall be changea 1 or removed by the action of 
the state, but that no state shall impair the obligation of contracts. 
The matter which it protects is the obligation contained in a contract. 
Now, giving section 157 of the Kentucky Constitution the effect claim- 
ed for it by défendants does not afïect any obligation in the contract 
in question. Thereby the city was under an obligation to permit Gard- 
ner and McGlasson, their successors and assigns, to exercise the rights 
thereby granted and to pay the rentals thereby provided for. This ob- 
ligation is to no extent affected in giving section 157 the effect claimed 
for it. Ail that it affects is the option and privilège of purchase there- 
by conferred on the city. It annexes a condition to the exercise of 
that option and privilège which did not theretofore exist, The city 
was under no obligation to the grantee, its successors or assigns, to 
exercise this option or privilège. It was with the city alone whether 
it would exercise it. 

The plaintiff cites and relies on the following authorities in support 
of its position, to wit: Slade v. Lexington, 141 Ky. 214, 132 S. W. 
404, 32 L. R. A. (N. S.) 201 ; Denver v. New York Trust Co., 187 Fed. 
890, 110 C. C. A. 24; Sala v. New Orléans, Fed. Cas. No. 12,246. In 
the Lexington Case the contract involved was that between the city 
and the Lexington Hydraulic & Manufacturing Company, by which 
the latter was to install a water plant adjacent to the city and to fur- 
nish wholesome water for domestic and public purposes for a term of 
25 years. It was entered into in 1883; i. e., before the adoption of the 
présent Constitution of Kentucky. It contained a provision giving the 
city the right or option to buy the plant after a certain period for a 
price to be fixed by three commissioners. It also provided as follows, 
to wit: 

"At the expiration of 25 years from the date of completion and testing of 
sald waterworks, 1£ the city of Lexington does not or has not purchased 
said waterworks upon above terms, it shall renew the contract with said Com- 
pany for 25 years longer upon terms as mutually agreed on at that time." 

The plant was installed in 1885. The 25-year terni expired in 1910. 
The option of purchase had not been exercised, and there was no inten- 
tion whatever to exercise it. Instead, the city and the company en- 
tered into a contract of renewal for an additional period of 25 years 
upon terms mutually agreed upon, as it had been provided in the orig- 
inal contract it should do. This contract of renewal came within the 
prohibition of section 157, if it applied thereto. It was held that it 
did not so apply, because, if it did, it would impair the city's obligation 
to renew the contract contained in the original contract, and the féd- 
éral Constitution prohibited such an impairment. The whole cont'est 
in that case was around the question whether the city was under an 
obligation to renew. It was contended on behalf of the taxpayers, 
who brought the suit to enjoin the performance of the contract, that 
there was no enforceable contract on the part of the city, and hence it 
was under no obligation so to do, because the contract was to renew 
"upon terms as mutually agreed on at that time" — i. e., when the re- 
newal contract was entered into. It was held that, notwithstanding 
this clause, there was an enforceable contract on the part of the city 



ASHLAND WATEEWOBKS CO. V. CITY OF ASHLAND 259 

to renew, and hence it was under an obligation so to do. This being 
so, that obligation was protected by the fédéral Constitution. It is 
thus seen that the question which we hâve hère was not there involved. 
Had the city exercised its option to purchase, and the purchase price 
had been fixed as provided for in the contract, then the case would 
hâve presented the question which we hâve hère. But this the city 
had not done. 

In the New Orléans Case the Législature of Louisiana in 1833 
passed an act (Laws 1833, p. 151) incorporating the Commercial Bank 
of New Orléans. It thereby empowered the bank to construct and 
operate a waterworks plant to supply water to the city of New Or- 
léans, and provided that at any time after the expiration of 35 years 
the city might purchase the plant at a price to be fixed by arbitrators 
and pay the price in its bonds. Pursuant to this act the plant was con- 
structed and put in opération. In 1852 the Législature of Louisiana 
passed an act (Laws 1852, No. 71) prohibiting the city from issuing 
any bonds or incurring any debt, unless same should be authorized by 
the vote of a majority of the qualified voters of the city, and providing 
further that no ordinance creating a debt or loan, should be valid un- 
less it provided for full payment of such debt or loan, principal and 
interest. In 1868, after the expiration of the 35-year period, the city 
elected to purchase the waterworks, the price was fixed as provided 
for, and bonds were issued in payment of the purchase price. But 
there was no submission of the matter to the qualified electors of the 
city, and the ordinance or résolution under which the purchase was 
made and bonds issued did not provide for the payment of the bonds, 
as required by the act of 1852. Thereafter certain of the bondholders, 
conceiving that the bonds were invalid, because not issued in accord- 
ance with the provisions of the act of 1852, brought suit against the 
city to rescind the contract of purchase and get back the plant. The 
city defended, and it was held-that the act of 1852 had no application, 
because for it to hâve application would be in violation of the provision 
of the fédéral Constitution prohibiting a state from impairing the obli- 
gation of contracts. But the basis of the décision was that the act of 
1833 incorporating the bank was a contract between the state and the 
bank. Thereby the state had contracted with the bank that the city 
might hâve the power of purchasing the plant at the expiration of the 
35-year period, and hence it was under an obligation to continue to 
permit the city to exercise such power, and any législation taking away 
this power or burdening its exercise was prohibited by the fédéral 
Constitution. Judge Woods said: 

"It seems to me that the power of the city to issue bonds in payment of 
the purchase money of the waterworks was clearly given by the charter of 
the Commercial Bank. It is just as clear that the power of the city to buy 
the waterworks and to issue its bonds therefor was a provision of the char- 
ter of the bank, bénéficiai to the bank, and that it formed a part of the con- 
tract of the state with the bank, expressed in the charter of the bank. The 
state could not take away from the city the power of purchasing the water - - 
works without interfering with the charter of the bank in a material particu- 
lar. It seems to me clear that after the 35 years from the passage of the char- 
ter hâve expired, and the city has, through its proper officers, elected to pur- 
chase the waterworks, an act * » * forbidding the issue of the bonds, 
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or imposing onerous conditions upon their issue, not in force at the date of 
the charter of the bank, would be a direct and palpable invasion of the 
chartered privilèges of the bank." 

And again he said : 

"If, therefore, the acts of 1852, 1853, and 1855 were intended to impose 
conditions upon the issue of waterworks bonds not contained in the charter 
of the bank, they impaired the obligation of the contract between the state 
and the bank contained in the charter, and were therefore to that extent un- 
constitutional and ineffectuai." 

[2, 3] Hère, however, there was no contract between the state and 
plaintiffs predecessor that the city might exercise an option of pur- 
chase, the obligation of which would be impaired by section 157, if it 
be held to apply hère. Nor was there any contract between the state 
and the city that it might exercise such an option. The most that can 
be said is that the state had empowered the city to purchase. The con- 
ferring of such power, however, is not a contract between the state 
and the city that it shall continue to exist, and hence the state can 
burden it, or take it away entirely, as it sees fit. And even if there 
were àny such contract between the state and the city, the plaintifï 
cannot complain of any violation of the obligation arising therefrom 
to the city. It can complain only of the violation of an obligation to it. 

This leaves us the Denver Case. The city of Denver had power to 
grant a franchise for the use of its streets by a water company for 
20 years only, and it had no power to grant an exclusive franchise at 
ail. April 10, 1890, it granted to the Denver Union Water Company 
a 20-year franchise under which it constructed a plant to supply the 
city with water. In section 11 of the grant an option of purchase by 
the city at the expiration of the franchise was provided for, and in 
section 12 an option of renewal at a reduced hydrant rental for an- 
other 20 years. The city had power to purchase, and to bind itself 
by the grant to do so at the end of the 20 years. It had power to re- 
new the franchise for 20 years at the end of the first 20 years, but it 
had not the power to bind itself to renew at the beginning thereof . Im- 
mediately upon the expiration of the franchise on April 10, 1910, by 
an amendment to the city's charter, it was prohibited from either pur- 
chasing the plant or renewing the lease, except as therein provided, 
and it was empowered to construct a plant of its own. Thereupon cer- 
tain of the bondholders of the water company brought suit to enjoin 
the city from acting under the amendment, to which it made the water 
company a défendant. The plaintiffs claimed that the city had elected 
to purchase under its option. The water company by cross-bill claimed 
that it had elected to renew. The United States Circuit Court of 
Appeals for the Eighth Circuit held that it had done neither. It held, 
however, that by the grant the city contracted to purchase the plant 
at the end of the 20 years if it did not then renew it, that the amend- 
ment impaired the obligation of this contract, and that therefore the 
plaintiffs were entitled to the relief which they sought. 

There is nothing in this décision to support plaintifï's contention 
hère. The défendant city never bound itself to purchase prior to the 
enactment of the ordinance of July 3, 1911, by which it undertook 
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to exercise its option to purchase. Before then it merely had an op- 
tion to purchase. It was under no obligation to do so. Hence there 
was no obligation for section 157 to impair. A considération of thèse 
three décisions relied on by plaintiff in support of its contention re- 
sults, therefore, in the conclusion that they do not do so. 

The défendants cite two décisions as being against plaintiff's con- 
tention, to wit: Knoxville Water Co. v. City of Knoxville, 200 U. S. 
22, 26 Sup. Ct. 224, 50 L. Ed. 353 ; City of Denver v. New York 
Trust Company, 229 U. S. 123, 33 Sup. Ct. 657, 57 L. Ed. 1101. That 
in the last case was a décision by the Suprême Court on writ of cer- 
tiorari from the décision of the Eighth Circuit Court of Appeals, in 
the last of the three cases relied on by the plaintiff, whereby it reversed 
the judgment of the lower court. Thèse two décisions should be con- 
sidered, so as to bring out their bearing, if any, upon the question 
in hand. 

In the Knoxville Case the city of Knoxville in 1882 granted to the 
Knoxville Water Company an exclusive franchise as against any other 
person or corporation. The grant contained a provision to the effect 
that after the expiration of 15 years, and every year thereafter, the 
city might hâve the right to purchase the plant. In 1903, before the 
expiration of the franchise, the city was empowered by the Législa- 
ture to construct and operate a plant of its own, and it was proceed- 
ing to carry out this législation, when the water company sought to 
enjoin it from further so proceeding, because the législation was an 
impairment of the obligation of its grant of an exclusive franchise. 
It was held that it was not. The ground of the décision was that the 
construction and opération of a plant by the city itself was not a vio- 
lation of the agreement that it would not grant a franchise to another 
person or corporation. 

In the Denver Case the Suprême Court reversed the décision of 
the lower court, on the ground that there was no contract on the part 
of the city in the grant of 1890 to purchase the plant at the end of 
20 years, if it did not then renew the franchise, as that court had held. 
It held that the city was under no obligation to purchase the plant or 
to renew the franchise, and hence it had the right to proceed under 
the amendment. 

It is thus seen that neither of thèse two cases involved the question 
we hâve hère. And yet it cannot be said that they do not hâve an in- 
direct bearing. The législation complained of in each case, empower- 
ing the city to construct and operate a plant of its own, made it so 
that if the city wanted to hâve such a plant it was not shut up to ex- 
ercising its option of purchase as it was before its enactment. By rea- 
son thereof it was so placed that it need not exercise the option, but 
might construct a plant of its own ; and, in the Denver Case, the 
right to exercise the option was burdened as provided in the amend- 
ment. Had the city exercised its option contrary to the amendment, 
then the case would hâve presented the exact question which we hâve 
hère. 

[4] I am therefore constrained to hold that the exercise of the op- 
tion to purchase, as given to the défendant by the ordinance of July, 
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10, 1890, was burdened by section 157 of Kentucky Constitution. It 
could not be exercised otherwise than in accordance with its terms. It 
appears, however, from the allégation of the fifth paragraph of dé- 
fendants answer, that the matter of exercising the option of purchase 
was submitted to the voters of the city at an élection held in 1911, 
and that more than two-thirds of those voting approved its exercise. 
The allégation thereof in regard thereto is : 

"That an élection was held in sald city in the year 1911 to take the sensé 
of the voters of said city upon the question as to whether or not said city 
should incur an indebtedness in a sum not exceeding $175,000 for the pur- 
pose of purchasing and acquiring the rights, property, and franchise of the 
complainant herein, and at said élection more than two-thirds of the voters 
thereof voted in favor of said proposition." 

According to this, the question submitted was not the gênerai ques- 
tion whether the plaintiff's plant should be purchased. Indeed, such 
a question could not hâve lawfully been submitted. If not forbidden 
by the Constitution itself, it was forbidden by subsection 34 of sec- 
tion 3490 of Kentucky Statutes, enacted to carry the section into ef- 
fect as to cities of the class to which the défendant city belongs, in 
that it provides that the notice of élection shall "specify the amount 
of indebtedness proposed to be incurred." The question submitted 
was whether the city should incur an indebtedness in a sum not ex- 
ceeding $175,000 for the purpose of acquiring the rights, property, 
and franchise of the plaintiff. A favorable vote so to do was not a 
vote to incur an indebtedness of $276,829, the amount of the pur- 
chase price fixed by the appraisers, which, under the allégations of 
the answer, it was necessary to incur in order to make the purchase 
under the appraisement. 

[5] It follows, therefeore, that the fifth paragraph of the answer 
is good, and that the motion to strike it out will hâve to be overruled. 
I think that, in view of the fact that the exercise of the option was 
subject to section 157 of the Constitution, it was incumbent on plain- 
tiff, in stating its case, to hâve alleged facts showing that the city had 
the right to incur such an indebtedness. The plaintiff's motion to 
strike will be carried back to the bill, and it will be dismissed. 

This relieves me of the necessity of considering the other questions 
raised by the motion to strike. 



TJNITED STATES v. JONES. 

(District Court, N. D. New York. March 2, 1916.) 

1. Seahches and Seizures ig=>3 — Seabch Warrants — Authority to Issue — 
"Judge" — "Court." 

United States commissioners are neither judges nor courts, although 
they at Unies act in a quasi judicial capacity and exercise the power of 
a court, in so far as an act of Congress lias conferred spécifie authority or 
imposed the performance of a spécial duty, and while they are authorized 

ê=>For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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to and may Issue search warrants, when specially authorized to do so by 
some act of Congress, they possess no gênerai power in that respect. 

[Ed. Note. — For other cases, see Searches and Seizures, Cent. Dig. §§ 2, 
3 ; Dec. Dig. ®=»3.] 

'Z. Post Office ê=47 — Seakch Warrants — Authobity to Issue. 

Congress having speciflcally authorized United States commissioners 
to issue search warrants in certain cases, and having conferred no au- 
thority to issue warrants to search and seize letters, writings, etc., used 
or intended to be used in the exécution of a scheme to defraud in the 
exécution of which the mails are used, a United States commissioner had 
no authority to issue a search warrant for such a purpose. 

[Ed. Note.— For other cases, see Post Office, Cent. Dig. § 65 ; Dec. Dig. 
<S=»47.] 

3. Post Office <§=»47 — Search Warrantas — Authority to Issue. 

While it would seem that such power ought to exist, no authority ré- 
sides in or has been conferred upon a District Judge to issue a search 
warrant in such a case. 

[Ed. Note. — For other cases, see Post Office, Cent. Dig. § 65 ; Dec. Dig. 
.©=47.] 

Criminal prosecution by the United States against Wylie B. Jones. 
On application by the défendant Wylie B. Jones for an order directing 
the United States attorney for the Northern district of New York 
to return to him certain letters and papers and copies of letters and 
pamphlets or circulars belonging to him, and which he claims were 
seized unlawfully and in violation of his constitutional rights under 
and by virtue of a search warrant issued by one of the United States 
commissioners in said district. Motion granted. 

Frank J. Cregg, Asst. U. S. Atty., of Syracuse, N. Y., and Dennis B. 
Lucey, U. S. Atty., of Ogdensburg, N. Y. 

Abel I. Smith, Jr., of New York City, and Geo. B. Curtiss, of 
Binghamton, N. Y., for défendant. 

RAY, District Judge. One of the assistant United States attor- 
neys for the Northern district of New York having received through 
inspectors of the Post Office Department information tending to show 
that the défendant, Wylie B. Jones, had devised a scheme or artifice 
to defraud and for obtaining money and property by means of false 
and fraudulent pretenses, représentations, and promises, and that said 
Jones had been and then was engaged in the exécution of such scheme, 
and that he had used and was using the post office at Binghamton, 
N. Y., for the exécution of such scheme or artifice by sending and 
receiving letters, writings, circulars, pamphlets, and advertisements 
through said post office, and having information that said Jones had 
in his possession letters received by him in the exécution of such 
scheme and circulars or pamphlets, such as had been used and which 
were to be used in his possession at his office in said city of Bingham- 
ton, thereupon applied to the nearest United States commissioner for 
a warrant of arrest of said Jones, and also for a search warrant au^ 
thorizing the search of his said premises or office at the city of Bing- 
hamton, and the seizure of the documents referred to, if found. 
Thèse warrants were placed in the hands of a deputy United States 

cg=>For olher cases see same toplc & KE Y-NUMBER in ail Key-Numbered Digeste & Indexes 
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marshal for said district, who proceeded to the premises described 
and mentioned in company with a post office inspector and the assist- 
ant United States attorney and there made a search. A large num- 
ber of circulars, documents, letters, and copies of letters answering 
the gênerai description were found and seized and in légal effect 
turned over to the custody of the United States attorney for the North- 
ern district of New York, although same hâve been held in the ac- 
tual manual custody of the deputy United States marshal awaiting 
the further order of the court. There was no search of the dvvelling 
house of the défendant, and no seizure at or taking of papers there- 
from. 

There was no forcible résistance to the exécution of this search 
warrant, and the défendant was not arrested. At that time no in- 
dictment had been found. The défendant in no way obstructed the 
search, but protested against same, and against the taking and carry- 
ing away of the papers mentioned. The, défendant thereupon on pé- 
tition applied for and obtained an order to show cause why such 
papers, documents, etc., should not be returned, and enjoining the 
use of same until the détermination of the order to show cause. While 
an indictment was subsequently found against the défendant and is 
now pending, such documents and papers hâve not been used. 

The défendant not only challenges the power and authority of the 
United States commissioner to issue the search warrant in question, 
but allèges that the search and taking constituted and constitutes an 
unlawful, an unwarranted and an unreasonable search and seizure, 
in violation of his constitutional rights, and that the seizure and use 
of such documents and papers will be compelling the défendant to 
furnish or give évidence against himself. 

The Fourth Amendment to the Constitution of the United States 
provides as follows: 

"The right of the people to be secure in their persons, houses, papers and 
effects against unreasonable searches and seizures shall not be violated, and 
no warrants shall issue but upon probable cause supported by oath or affirma- 
tion, and particularly describing the place to be searched and the persons or 
things to be seized." 

The Fifth Amendment to the Constitution of the United States pro- 
vides that: 

"No person shall be held to answer for a capital or otherwise infamous 
crime unless on a présentaient or Indictment of a grand jury, * * * nor 
shall be compelled in any criminal case to be a vvitness against himself, nor 
be deprived of life, liberty or property without due process of law. * * * " 

[1] United States commissioners are neither judges nor courts, al- 
though they at some times act in a quasi judicial capacity and exercise 
the power of a court in so far as an act of Congress has conferred 
spécifie authority or imposed the performance of a spécial duty. Unit- 
ed States v. Tom Wah (D. C.) 160 Fed. 207, affirmed 163 Fed. 1008, 
90 C. C. A. 178; Todd v. United States, 158 U. S. 282, 15 Sup. 
Ct. 889, 39 L. Ed. 982; Ex parte Hennen, 13 Pet. 230, 10 h. Ed. 
138; United States v. Allred, 155 U. S. 591, 15 Sup. Ct. 231, 39 
L. Ed. 273; United States v. Clark, 1 Gall. 497, Fed. Cas. No. 14,804; 
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In re Perkins (D. C.) 100 Fed. 950; United States v. Beavers (D. 
C.) 125 Fed. 778. Thèse commissioners may do what they are au- 
thorized to do, and may issue search warrants when specially au- 
thorized to do so by some act of Congress, but they possess no gên- 
erai power in that respect. 

[2] United States commissioners may issue a search warrant au- 
thorizing an internai revenue officer to search premises when oath 
is made by such officer that he has reason to believe and does believe 
that a fraud upon the revenue has been or is being committed upon 
or by the use of the premises to be searched. 3 U. S. Comp. Stat. 
1913, § 6364, page 2865 ; Act July 13, 1866, c. 184, § 15, 14 Stat. 152. 
A United States commissioner upon proper oath or affirmation may 
issue a search warrant authorizing the marshal to enter any house, 
store, building, boat, or other place named in the warrant, in which 
it shall appear there is probable cause for believing that the manu- 
facture of counterfeit coin or the concealment of counterfeit money, 
etc., is being carried on. 4 U. S. Comp. Stat. 1913, § 10343, page 
4738; Act Feb. 10, 1891, c. 127, § 5, 26 Stat. 743; Act March 4, 
1909, c. 321, § 173, 35 Stat. 1121. 

In customs cases by section 3066 of the Revised Statutes of the 
United States (Comp. St. 1913, § 5769), it is provided that if any 
collector, naval officer, surveyor, or other person specially appointed 
by either of them, or inspector, shall hâve cause to suspect the con- 
cealment of any merchandise in any particular dwelling house, store 
building, or other place, they or either of them, upon proper appli- 
cation on oath to any justice of the peace, shall be entitled to a war- 
rant to enter such house, store, or other place in the daytime only, 
and there to search for such merchandise, and if any shall be found to 
seize and secure the same for trial, and ail such merchandise on which 
the duties shall not hâve been paid or secured to be paid shall be for- 
feited. 

By section 173 of the Criminal Code of the United States (Act 
March "4, 1909, c. 321, 35 Stat. 1121 [Comp. St. 1913, § 10343]), 
it is provided that a judge or United States commissioner may upon 
proper oath or affirmation within their respective jurisdictions issue 
a search warrant authorizing" any marshal or other persons specially 
mentioned to enter any house, store building, boat, or other place 
named in the warrant in which there shall appear probable cause for 
believing that the manufacture of counterfeit money, etc., is carried 
on or concealment thereof made, and there search for counterfeit 
money and appliances for making same, and also to seize and secure 
the same. Dies, molds, and plates which may be searched for and 
seized under the provisions of this section are harmless in and of 
themselves, but are instrumentalities and appliances for the commis- 
sion of a crime, to wit, the crime of manufacturing counterfeit money, 
coins, or obligations of the United States. 

When a person or persons has devised an artifice or scheme to de- 
fraud such as is mentioned in section 215 of the Criminal Code o£ 
the United States (Comp. St. 1913, § 10385), and exécutes same in 
wliole or in part by sending letters, pamphlets, writings, circulars, 
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or advertisements through the United States mails, such writings, cir- 
culars, pamphlets, and advertisements are mère instrumentalities or 
appliances used and to be used for the commission of an offense against 
the United States. They serve no legitimate purpose, and are not 
intended to be used for or to serve any legitimate purpose, and it 
would seem clear that such circulars, writings, pamphlets, and ad- 
vertisements ought to be the subject of search and seizure, and that 
judges and United States commissioners ought to hâve power in 
proper cases and on proper proof to issue search warrants authoriz- 
irig the marshal to search for and seize such papers and documents, 
However, I find no provision in the statutes anywhere authorizing 
the issue of a search warrant in such a case by either a judge or a 
United States commissioner. If it was necessary to specially confer 
this power in counterfeiting cases by act of Congress, why is it 
not necessary to confer the power by act of Congress in cases aiïecting 
the postal service? 

Ail that the case of Weeks v. United States, 232 U. S. 383, 34 Sup. 
Ct. 341, 58 L._Ed. 652, L. R. A. 1915B, 834, Ann. Cas. 1915C, 1177, 
really décides is that when a person is accused of the commission of a 
crime and arrested by an officer without a warrant of arrest, and while 
so held away from his home other officers of the law without a search 
warrant go to his home and enter it without permission, no one being 
at home, and mâke a search of his rooms and f urniture, and find and 
seize and without the consent of such arrested person take away his 
letters and envelopes of an incriminating nature and other property 
found on such premises and in any furniture found thereon used by 
him, such acts constitute an illégal search and seizure, and the papers 
and property so seized must be retumed, and that the court lias power, 
and it is its duty, under such circumstances, to direct and compel the 
United States attorney to whom such papers hâve been delivered to 
return same to the owner. However, considérable is said in the opin- 
ion of the court in that case which throws some light on the questions 
hère involved. Whether the issuing and exécution of search warrants 
in criminal cases is limited to cases where Congress has expressly pro- 
vided for their issue and exécution is a question, and an important 
question. From the fact that Congress has specifically provided for 
the issue and exécution of search warrants in revenue cases, in coun- 
terfeiting cases, and in customs cases only, we may infer that no such 
power exists in référence to post office déprédations and post office 
f raud cases, such as the use of the United States mails in the exécution 
of a scheme to defraud, in violation of section 215 of the Pénal Code 
of the United States. However, in Ex parte Jackson, 96 U. S. 727, 
24 L. Ed. 877, the court held : 

"1. The power vested in Congress to establish 'post offices and post roads' 
etnbraces the régulation of the entire postal system of the country. Cnder it, 
Congress may designate wliat shair be carried in the mail, and what excluded. 

"2. In the enforceruent of régulations excluding rnatter from the mail, a 
distinction is to be made between what is intended to be kept free from in- 
spection, such as letters, and sealed packages subject to letter postage, and 
what is open to inspection, such as newspapers, magazines, pamphlets, and 
other printed rnatter, purposely left in a condition to be examined. 



UNITED STATES V. JONES 267 

"3. Letters, and sealed packages subject to letter postage, in the mail, can 
be opened and examined only under like warrant, issued upon similar oath 
or affirmation, particularly describing the thing to be seized, as is required 
when papers are subjected to search in one's own household. The constitution- 
al guaranty of the right of the people to be secure in their papers against un- 
reasonable searches and seizures extends to their papers, thus closed against 
inspection, wherever they may be." 

And in passing on the question the court (96 U. S. at pages 732 and 
'733, 24 L. Ed. 877) said: 

"The difficulty attending the subject arises, not from the want of power 
in Congress to prescribe régulations as to what shall constitute mail matter, 
but from the necessity of enforcing them consistently with rights reserved to 
the people, of far greater importance than the transportation of the mail. In 
their enforcement, a distinction is to be made between différent kinds of 
mail matter, between what is intended to be kept free from inspection, such 
as letters, and sealed packages subject to letter postage, and what is open to . 
inspection, such as newspapers, magazines, pamphlets, and other printed 
matter, purposely left in a condition to be examined. Letters and sealed 
packages of this kind in the mail are as fully guarded from examination and 
inspection, except as ta their outward form and weight, as if they were re- 
tained by the parties forwarding them in their own domiciles. The constitu- 
tional guaranty of the right of the people to be secure in their papers against 
unreasonable searches and seizures extends to their papers, thus closed 
against inspection, wherever they may be. Whilst in the mail, they can only 
be opened and examined under like warrant, issued upon similar oath or 
affirmation, particularly describing the thing to be seized, as is required when 
papers are subjected to search in one's own household. No law of Congress 
can place in the hands of officiais connected with the postal service any au- 
thority to invade the secrecy of letters and such sealed packages in the mail ; 
and ail régulations adopted as to mail matter of this kind inust be in subor- 
dination to the great principle embodied in the Fourth Amendaient of the 
Constitution." 

We are at liberty to imply from this language contained in the opin- 
ion of the court that papers which are instrumentalities for the com- 
mission of a crime in violation of the laws of the United States may be 
seized by virtue of a search warrant issued upon oath and affirmation 
particularly describing the thing to be seized. It is clear that the 
learned judge who wrote the opinion in the Jackson Case so under- 
stood the law to be. The question, however, was not involved in that 
case. But, if so, we find hère no warrant for holding that a United 
States commissioner has authority to issue a search warrant author- 
izing such a search or seizure. Congress seems to hâve pointed out 
by statute the particular cases in which a United States commissioner 
may issue a search warrant. If a United States commissioner has this 
gênerai power, there would seem to be no necessity for the spécial 
enactments to which attention has been called. 

In the act entitled "An act to reduce tariff duties and to provide 
revenue for the government, and for other purposes," approved Octo- 
ber 3, 1913 (38 Stat. 195, c. 16, § 4, subd. G, subsec. 3 [Comp. St. 1913, 
§ 5301]), it is provided: 

"That any Circuit or District Judge of the United States, within the prop- 
er district, before whom complaint in writing of any violation of the two 
preceding sections is made, to the satisfaction of such judge, and founded on 
knowledge or belief, and if upon belief, setting forth the grounds of such 
belief, and supported by oath or affirmation of the complainant, may issue, 
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conformably to the Constitution, a warrant directed to the marshal or any 
deputy marshal in the proper district, directing him to search for, seize, and 
take possession of any such article or thing mentioned in the two preceding 
sections, and to make due and immédiate return thereof, to the end that the 
same may be condenined and destroyed by proceedings, which shall be con- 
ducted in the same manner as * * * in the case of municipal seizure, 
and with the same right of appeal or writ of error." 

The sections referred to are evidently subsection 1 and subsection 2 
of paragraph G (Comp. St. 1913, §.§ 5299, 5300), and those subsections 
relate to the importation of obscène books, pamphlets, and certain 
drugs and medicines, and also to lottery tickets, and also relate to 
"other articles of indécent or immoral use or tendency." This provi- 
sion providing for searches and seizures in the cases referred to con- 
fers the power to issue the search warrant upon a Circuit or District 
Judge, and of course excludes United States commissioners. 

The statutes of ail the states provide in certain cases for the issuing 
of search warrants as do the statutes of the United States, and specify 
the cases in which they may issue. In 35 Cyc. 1266, it is said, citing 
cases: 

"Search warrants can only be Issued upon probable cause supported by 
oath or affirmation, and upon the grounds and in the manner prcscriliedi by 
statute." 

Section 4026 of the Revised Statutes (Comp. St. 1913, § 7552) pro- 
vides as follows: 

"The Postmaster General may, by a letter of authorization under his 
hand, to be filed among the records of his departrnent, enrpower any spécial 
agent or other offieer of the post office establishment to make searches for 
mailable matter transported in violation of law; and the agent or offieer so 
authorized may open and search any car or vehicle passing, or having lately 
before passed, from any place at which there is a post office of the United 
States to any other such place, or any box, package, or packet, being, or hav- 
ing lately before been, in such car or vehicle, or any store or house, other 
than a dwelling house, used or occupied by any common carrier or transpor- 
tation company, in which such box, package, or packet may be contained, 
whenever such agent or offieer bas reason to believe that mailable matter, 
transported contrary to law, may therein be found." 

Section 3990 of the Revised Statutes (Comp. St. 1913, § 7474) pro- 
vides : 

"Any spécial agent of the Post Office Department, collecter, or other 
customs offieer, or United States marshal or his deputy, may at ail times 
seize ail letters and bags, packets or parcels, containing letters which are 
being carried contrary to law on board any vessel or on any post route, and 
convey the same to the nearest post office, or may, by the direction of the 
Postmaster General or Secretary of the Treasury, detain them until two 
months after the final détermination of ail suits and proceedings which may, 
at any time within six months after such seizure, be brought against any per- 
son for sending or carrying such letters." 

[3] Thèse sections show a purpose on the part of Congress to pro- 
vide for a search in certain cases affecting the postal service, but a 
careful examination of the statutes fails to disclose any statute con- 
ferring power on a United States commissioner to issue a search war- 
rant in such a case as the one now presented and before this court. I 
am also of the opinion that, while the power ought to exist, no au- 
thority résides in or has been cùnferred upon a District Judge to is- 
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sue a search warrant in such a case. The post office auihorities, es- 
pecially the inspectors, and also United States attorneys, are now 
hampered and delayed in their investigations by the absence of such 
authority, and great delay results and vast expense is incurred in prov- 
ing that défendants in such cases hâve had and hâve in their posses- 
sion fraudulent circulars and pamphlets with intent to send same 
through the mails and that some hâve been so sent. If men will de- 
vise and exécute schemes to defraud of the character set forth in 
section 215 of the Criminal Code of the United States, and will in aid 
of the exécution of same use the mails to send circulars and so-called 
letters containing false and fraudulent statements to their victims, or 
intended victims, such false documents ought to be treated as mère 
instrumentalities for the commission of crime, as indeed they are, 
and made the subject of search and seizure, not only for the protec- 
tion of the Post Office Department, but the public generally. 

If it be compétent and constitutional for Congress to enact that the 
workshop of a counterfeiter may be searched under authority of a 
search warrant, and the counterfeit money and appliances for making 
same seized, if found, it seems clear that it is constitutional and com- 
pétent for Congress to enact that the workshop or storehouse of the 
one who seeks to gain a livelihood by defrauding his fellow men by 
means of false and fraudulent représentations in the form of circu- 
lars or letters written or printed for that purpose, and sent or intended 
to be sent through the mails in violation of law, shall be subject to 
search, and such instrumentalities for defrauding the unwary shall be 
subject to seizure. It seems to me clear that such documents, pamph- 
lets, and letters intended for such a purpose, whether written or 
printed, "rightfully belong to the custody of the law," and that the 
law has the right to search for and seize them. Such documents are 
not within the category of a person's "private books or papers." The 
law suggested, in my judgment, would not be unconstitutional within 
Boyd v. United States, 116 U. S. 616, 6 Sup. Ct. 524, 29 L. Ed. 746. 
In that case the customs revenue law condemned by the court re- 
quired the défendant, or claimant, to produce in court "his private 
books, invoices, and papers," and the court then held : 

"It does not require actual entry upon premises and search for and seizure 
of papers to constitute an unreasonable search and seizure within the mean- 
iug of the Fourth Amendment ; a compulsory production of a party's private 
books and papers to be used against himself or his property in a criminal or 
pénal proceeding, or for a forfeiture, is within the spirit and meaning of 
the amendment. * * * The seizure or compulsory production of a man's 
private papers to be used in évidence against him is équivalent to compelling 
hini to be a witness against himself, and, in a prosecution for a crime, pen- 
alty, or forfeiture is equally within the prohibition of the Flfth Amendment. 
Both amendments relate to the Personal security of the citizen. They nearly 
run into and mutuully throw light upon each other. When the thing for- 
Mdden in the Fifth Amendment, namely, compelling a man to be a witness 
against himself, is the object of a search and seizure of his private papers, it 
is an 'unreasonable search and seizure' within the Fourth Amendment. 
Search and seizure of a man's private papers to be used in évidence for the 
purpose of convicting him of a crime, recovering a penalty, or of forf eiting his 
property, is totally différent from the search and seizure of stolen goods, 
dutiable articles on which the duties hâve not been paid, and the like, which 
rightfully belong to the custody of the law." 
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It will be noted that the court is ail the time referring to and speak- 
ing of the production, etc., of a person's "private papers," and not 
to papers and documents prepared for the very purpose of being 
used in cheating and defrauding others in violation of law and vio- 
lating a law of the United States. The United States has the right 
to make it a crime to send such documents through the mails, and it 
has an interest in such documents or circulars to the extent that they 
shall not be so sent. In fact, it seems to me that when a person en- 
gaged in the commission of a crime, prépares instrumen'talities for its 
perpétration, whether such instrumentalities consist of written or print- 
ed documents (which ought not to be considered or treated as "pri- 
vate papers"), or tools and implements, same ought to be forfeited to 
the government and a proper subject of search and seizure. In the 
opinion in the Boyd Case the court, after speaking of certain author- 
ized searches and seizures, said (116 U. S. 624, 6 Sup. Ct. 1524, 29 
L. Ed. 746) : 

"But, when examinée! with care, it is manifest that there is a total un- 
likeness of thèse officiai acts and proceedings to that which is now under con- 
sidération. In the case of stolen goods, the owner from whom they were 
stolen is entitled to their possession ; and in the case of excisable or dntiable 
articles, the government has an interest in them for the payment of the dutle» 
thereon, and until such duties are paid has a right to keep them under ob- 
servation, or to pursue and drag them from concealment ; and in the case of 
goods seized on attachment or exécution, the creditor is entitled to their 
seizure in satisfaction of his debt; and the examination of a défendant un- 
der oath to obtain a discovery of concealed property or crédits is a pro- 
ceeding merely civil to effect the ends of justice, and is no more than what 
the court of chancery would direct on a bill for discovery; whereas, by the 
proceeding now under considération, the court attempts to extort from' the 
party his private books and papers to make him liable for a penalty or to 
forfeit his property." 

This court is of the opinion that a suitable law on this subject should 
be enacted. However, after considération of the statutes and cases, I 
am of the opinion that the commissioner had no authority to issue the 
warrant in this case, and that the marshal, in the absence of statutory 
authority, had no authority to search' for and seize the papers in ques- 
tion. 

Hence the motion for their return is granted. 



UNITED STATES v. SOUTHERN PAC. CO. et aL 
, (District Court, S. D, California, N. D. February 14, 1916.) 

No. 221. 

1. WlTNESSES <@=13 CoMFELLING AlTENDANCE — WHEEE SUBPŒNA MAY BE 

SERVED. 

A subpœna served without the district and at a place more than 100 
miles from the place of holding court has no potency, and a witness at- 
tending pursuant to such a subpœna is regarded as attending voluntarily. 

[Ed. Note. — For other cases, see Witnesses, Cent. Dig. § 14 ; Dec. Dig. 
<g=»13.] 

ê=»For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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2. Costs ®=alS4 — Witness Fées — Witnesses Attending "Voluntarily. 

Under the statute allowing witnesses for each day's attendance in 
court or before any officer pursuant to law, $1.50 and 5 cents a mile for 
going from his place of résidence to the place of trial or hearing, and 5 
cents a mile for returning, the fées of witnesses who attend voluntarily 
at the request of the prevailing party may be taxed as costs, as "pursuant 
to law" does not limit the fées to witnesses attending pursuant to sub- 
pœna, but has relation to the word "officer," and restricts the application 
of the statute to witnesses attending before some officer conducting a 
hearing in pursuance of law. 

[Ed. Note.— For other cases, see Costs, Cent Dig. §§ 715-736; Dec. 
Dig. ©=184 ; Witnesses, Cent. Dig. § 55.] 

3. Courts ©=89 — Rules of Décision — Peecebents. 

While a précèdent long established should not be overthrown for 
light or trivial reasons, when a judge is convinced that an opinion has 
been generally discredited and is not founded upon good reasoning, it is 
his plain duty to disregard it. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 311, 312; Dec. 
Dig. @=S9.] 

4. Statutes ©=225%, 230 — Construction— Re-enactment ob Amendment 

Subséquent to Construction. 

When a law that has been construed by the courts is re-enacted, the 
re-enactment adopts the construction placed upon the law by the court; 
and when a législative body amends a law that has been construed by 
the courts, and changes its language, it intends to change the rule of 
décision upon the subject. 

[Ed. Note.— For other cases, see Statutes, Cent. Dig. §§ 306, 311; Dec. 
Dig. ©=225%, 230.] 

5. Statutes ©=190 — Construction — Ambiguity. 

The intentions of Congress and the object aimed at is the fundamental 
inquiry in judicial construction and language capable of more than one 
meaning is to be taken in that sensé which will harmonize wlth such in- 
tention and object and effect the purposes of the enactment, and such con- 
struction of apparently conflicting provisions will be adopted as will best 
promote the harmonious opération of the law as a whole. 

[Ed. Note.— For other cases, see Statutes, Cent. Dig. §{j 266, 269; Dec. 
Dig. ©=190.] 

6. Statutes ©=200 — Construction — Ascertaining Intent. 

In construing a statute to harmonise with the intention of Congress and 
the object aimed at, words may be rejected and others substituted. 

[Ed. Note.— For other cases, see Statutes, Cent. Dig. § 278; Dec. Dig. 
©=200.] 

7. Costs ©=185 — Witness Fées — Mileage. 

It is well settled that mileage for witnesses who attend from a distance 
beyond the reach of a subpœna can only be allowed to the extent of 100 
miles. 

[Ed. Note.— For other cases, see Costs, Cent. Dig. §§ 739-743 ; Dec. Dig. 
©=185.] 

At Law. Action by the United States against the Southern Pacific 
Company and others. On appeal from the taxation of costs by the 
clerk. Costs retaxed. 

E. J. Justice, Sp. Asst. Atty. Gen., and Albert Schoonover, U. S. 
Atty., of Los Angeles, Cal. 

Charles R. Lewers, of San Francisco, Cal., and J. H. Call, of Los 
Angeles, Cal., for défendants. 

^=For other cases see same topic & KBY-NUMBER la ail Key-Numbered Digests & Indexe» 
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TRIPPET, District Judge. The question présentée! to the court, on 
appeal from the taxation of costs by the clerk, is whether or not costs 
may be taxed against the losing party for mileage of witnesses sub- 
pœnaed in the Northern district of California to appear before the 
court at Los Angeles. Mileage for thèse witnesses was taxed by the 
clerk from the north line of the Southern district to Los Angeles, 
where the court was held, a distance of 275 miles. The contention of 
the défendant is that no mileage should be allowed for thèse witness- 
es, or, if allowed, the mileage should be allowed for a distance not 
exceeding 100 miles from the place where the court was held. 

[1] In 1871 Judge Sawyer, in the Circuit Court for the District of 
California (Spaukling v. Tucker, 2 Sawy. 50, Fed. Cas. No. 13,221), 
held that a subpcena served without the district and at a place more 
than 100 miles distant from the place of holding court had no potency, 
and that a witness who attended from beyond the district, and more 
than 100 miles distant from the place of holding the court, attended 
voluntarily. This décision is well supported by authority existing at 
that time and by many décisions rendgred since, and it will be followed 
in this case. 

[2,3] In the same case Judge Sawyer held that the losing party 
cannot be taxed with the traveling expenses of witnesses residing 
either within or beyond reach of a subpcena, who voluntarily attend 
a trial at the request of the prevailing party. This has been the rule 
of décision in this district, so far as the court is advised, until the 
présent time, and the court now is asked to adopt another rule of dé- 
cision. Prudence, indeed, will dictate that a précèdent long estab- 
lished should not be overthrown for light or trivial reasons ; but when 
a judge is convinced that an opinion has been generally discredited as 
a précèdent, and that it is not founded upon good reasoning, it is his 
plain duty to disregard it. The case will first be considered as a 
précèdent. The same question came before Judge Sawyer in the case 
of Haines v. McLaughlin (C. C.) 29 Fed. 71. In this case Judge Saw- 
yer said : 

"In a récent case, however, that distinguished jurist, Mr. Justice Gray, of 
the Suprême Court, with the concurrence of Mr. Circuit Judge Coït, in the 
First Circuit, overruled thèse décisions in U. S. v. Sanborn (C. C.) 28 Fed. 
299, and on the authority of this case we are asked to reconsider the rule, as 
long established in this circuit. Did that case stand alone, I should not 
hesitate to yield my own impressions, whatever they might be, to authority 
so eminent. But we hâve seen that it does not stand alone, and that in 
three, at least, of the other circuits, the ruling has been différent, having the 
sanction of three eminent justices of the Suprême Court. In U. S. v. San- 
born the court seems to attach some importance to the fact that the rule 
adopted had long prevailed in that circuit, whatever the case might hâve 
been in other circuits. But the case is governed by the same statute, which 
is applicable to ail the circuits. Whichever rule is the proper one should, there- 
fore, be followed in ail the circuits, and it is highly important that the point 
should be authoritatively settled by a décision of the Suprême Court. With 
the utmost respect for those taking the other view, I shall, for the présent, 
adhère to the rule heretofore established in this circuit; and my associate, 
for the purposesi of this case, will adopt the view of Mr. Justice Gray. If 
desired, a certificate of opposition of opinion will be made, and it is to be hoped 
that the case will be taken up for an authoritative décision." 
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It will thus be seen that Judge Sawyer had grave doubts as to the 
propriety of his décision in Spaulding v. Tucker, and stated that, for 
the présent, he would adhère to that ruling. The question came be- 
fore Judge Ross in the case of Lillienthal v. Southern California Rail- 
way Company (C. C.) 61 Fed. 622, in 1894. Judge Ross followed the 
décisions of Judge Sawyer. In his opinion, however, he used the 
following language: 

"Without regard to my individual views, I think I ought to adhère to the 
construction put upon the statute so long ago by the Circuit Judge for this 
circuit, and which, so far as I am advised, has prevailed hère ever since." 

This sentence of Judge Ross indicates most clearly that he did not 
approve of the reasoning of Judge Sawyer in the cases aforesaid, and 
it is thought that this expression justifies the court in considering the 
question an open one. In 1S99 the question came before Judge Hawley 
in this circuit in Hanchett v. Humphrey, 93 Fed. 895. He allowed 
witness fées under the circumstances presented in this case. The ques- 
tion came before Judge Bean in 1909, in the case of United States 
v. Southern Pacific Company (C. C.) 172 Fed. 909. He allowed the 
mileage fées for witnesses under the circumstances presented in this 
case. It will thus be seen that, in this circuit, the opinion of Judge 
Sawyer stands discredited as a précèdent. 

It would appear from the reported décisions that practîcally ail, if 
not ail, the districts in the country, outside of California, allow fées 
to witnesses who attended voluntarily. The only Circuit Court of Ap- 
peals that has dealt with the question, to which the attention of the 
court has been called, is the case of Marks v. Merrill Paper Co. et 
al., 203 Fed. 16, 123 C. C. A. 380. In this case fées were allowed 
witnesses who attended from a distance beyond the reach of a sub- 
pcena. Thus it will be seen that the opinion in Spaulding v. Tucker 
has been generally disregarded as a précèdent. As to the reasoning 
contained in Spaulding v. Tucker, it is plainly faulty. The statute un- 
der considération, in so far as it is material to the discussion, is as fol- 
lows: 

"For each day's attendance In court, or before any officer pursuant to law, 
$1.50 and 5 cents per mile for going from his place of résidence to said place 
of trial or hearing, and 5 cents per mile for returning." 

The gist of the reasoning of Judge Sawyer is contained in the fol- 
lowing : 

"I think, under the existing statute. to attend 'pursuant to law' ls to attend 
under the obligatory requirements of the law. The party may request, but the 
law knows no request. It commands or is silent; and a party who attends 
'pursuant to law' attends pursuant, or in obédience to, the commands of the 
law." Fed. Cas. 13,221, p. 900. 

That this is faulty reasoning can be easily demonstrated. The stat- 
ute in force prior to the enactment of the présent law is in the Act 
of Congress approved February 28, 1799, and is as follows : 

"Sec. 6. And be it further enacted, that the compensation to jurors and 
witnesses, in the courts of the United States, shall be as follows, to wit: To 
each grand and other juror, for each day he shall attend in court, one dollar 
and twenty-flve cents ; and for travelling, at the rate of five cents per mile, 

230 F.— 18 
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from their respective places of abode, to the place where the court ls holden, 
and the like allowance for returning. To the witnessesi summoned in any 
court of the United States, the same allowance as is above provided for 
jurors." 1 U. S. Stat. at L. 626. 

This statute, in so far as the question at issue is concernée!, is a re- 
enactment of the statute of May 8, 1792. 1 U. S. Stat. 277. Under 
the statute of 1799 the courts held that the losing party could not be 
taxed with the fee of a witness unless he be regularly summoned by 
the marshal or his deputy. Dreskill v. Parish, 5 McLean, 241, Fed. 
Cas. No. 4,076. This case was very properly decided, because the 
statute said, in so many words, that fées were allowed to witnesses 
summoned. It had also been held by Judge Story in Prouty v. Draper, 
Fed. Cas. No. 11,447 (1842), that a witness could be allowed his fées 
to his résidence, although without the state and more than 100 miles 
from the place of the trial. No référence in this case is made to the 
statute of 1799 above quoted. The facts do not appear, but in ail 
probability the witness had been summoned to appear, and the ques- 
tion as to whether the summons was effectuai was not raised. With 
this state of the law before Congress, it enacted the législation now 
in force. In order that we may understand just what Congress did, 
the act of 1799 and the act of 1853, in so far as it is necessary to con- 
sider them, will now be stated again. It is provided by the act of 1799 
that fées shall be allowed : 

"To the witnesses summoned in any court in the United States." 

In the act of 1853 it is provided : 

"For each day's attendance in court, or before any officer pursuant to law, 
one dollar and flfty cents, and flve cents per mile for going from his place of 
résidence to said place of trial or hearing, and five cents per mile for return- 
ing." 

In amending the law as it did Congress meant to do two things, to 
wit : To change the rule concerning the allowance of witness fées, and 
to provide for witness fées before an officer. 

[ 4 ] The first thing that concerns us in this matter is what Congress 
meant by striking out the word "summoned" in the law and inserting 
in lieu thereof the word "attendance." When a law that has been 
construed by the courts is re-enacted, the re-enactment adopts the con- 
struction that the court has placed upon the law. It also is true that 
when a législative body amends a law that has been construed by the 
courts, and changes the language thereof, it intends to change the 
rule of décision upon the subject. If Congress had intended by this 
amendaient to require that a witness should be summoned in order 
that fées might be taxed, then the best word in the English language 
for Congress to hâve used was the word "summoned," the word that 
was already in the law. If Congress intended to provide by the amend- 
ment that a witness should hâve fées who had merely attended the 
trial, regardless of his being summoned, the best word in the English 
language for Congress to use was the word "attendance." When 
Congress changed the law, and struck out the word "summoned," and 
inserted in lieu thereof the word "attendance," it certainly meant to 
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change the law, especially in view of the interprétation that had been 
given to the statute prior to the enactment of 1853. If Congress meant 
by the use of the phrase "in pursuance of law" to déclare that witness 
fées should not be taxed unless a witness was summoned, then Con- 
gress used very inappropriate language to express its meaning, and 
especially is this true in view of the previous législation and holding 
of the courts. 

For Congress to change the wording of the statute without intend- 
ing to change its effect would be worse than useless. In this instance 
it would be an absurd act. The courts must assume that Congress 
acted infelligently, and intended something other than absurdity by 
what was done. The first case to which my attention has Deen called 
construing the act of 1853 is in accordance with this reasoning, name- 
ly, the case of Anderson v. Moe, Fed. Cas. No. 359. 

[5, 6] The phrase "in pursuance of law" has nothing to do with the 
question as to whether or not fées of witnesses who attend voluntarily 
can be taxed as costs. Some use, however, if possible, should be found 
for the phrase "in pursuance of law." One class of cases says that 
"in pursuance of law" modifies the word "attendance," and the effect 
of it is to require witnesses to be summoned before the fées can be 
taxed, and the fées for voluntary witnesses cannot be taxed as costs. 
The holding is that "in pursuance of law" means subpœnaed. Judge 
Sawyer said this was the only purpose of the phrase. Another class 
of cases holds that "in pursuance of law" modifies the word "attend- 
ance," but décides that a witness who attends voluntarily attends "in 
pursuance of law," as well as a witness who is summoned. This lat- 
ter construction gives no effect whatever to the phrase "in pursuance 
of law," because the sentence would hâve just exactly that effect- if the 
phrase were left out of it. There are only two circumstances that can 
be cohsidered in connection with the manner in which witnesses at- 
tend. One is where they are summoned, and the other where they 
corne voluntarily. Hence it necessarily folio ws that, if in both cases 
the fées can be taxed, the phrase "in pursuance of law" serves no 
useful purpose. The sentence is ambiguous; else why should the 
courts hâve bestowed so much labor upon it, and why this diversity 
of opinion? When a sentence is ambiguous, it should be construed 
to avoid absurdity, and to carry out the intention of the législative 
act. The intention of Congress and the object aimed at is the fun- 
damental inquiry in judicial construction, and language capable of 
more than one meaning is to be taken in that sensé which will har- 
monize with such intention and object, and effect the purposes of the 
enactment. To do this words may be rejected, and others substituted, 
and such construction of apparently conflicting provisions will be 
adopted as will best promote the harmonious opération of the law as 
a whole. 

This phrase has a useful purpose in the statute. Prior to the amend- 
ment of 1853, the law limited the right of taxation of costs to wit- 
nesses summoned in any court, and by the amendment the phrase 
"or before any oincer pursuant to law" was added. This is the sec- 
ond purpose that Congress had in amending this law, namely, the 
provision for the allowance of fées to a witness who attended before 
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an officer. Congress did not mean by this to allow fées to a witness 
who attended before just any officer. It did not intend to allow fées 
to witnesses who attended before a clerk, or commissioner, or other 
officer, to witness the exécution of a deed or pension paper, or land 
office paper, or many other purposes for which witnesses appear be- 
fore officers. Congress meant an officer who was conducting a hear- 
ing in pursuance of the law, in the administration of justice, such 
as a master, référée, or commissioner, or other officer taking évidence. 
The phrase "in pursuance of law" does not modify the word "attend- 
ance," but it has relation to the word "officer." It does not modify 
the word "officer" in a grammatical sensé, but is used in connection 
with it. Attention is called now to the phrase "for going from his 
place of résidence to the place of trial or hearing," as it appears in 
the act of 1853. In the act of 1799 it will be seen that the word 
"court" was used, instead of the phrase "the place of trial or hearing" 
in the act of 1853. Congress evidently intended something by this 
change. It is believed that the word "court" would hâve answered 
ail the purposes of the act, if it were only intended to allow fées to 
witnesses who attended "in court." But Congress intended to allow 
fées to witnesses who attended before an officer. There is no trial, 
in the ordinary sensé of that word, that occurs before an officer ; there- 
fore the word "hearing" was used. It is submitted that the word 
"trial" would answer ail the purposes of providing fées for witnesses 
who attended "in court," and the word "hearing" (15 A. & E. Ency., 
308) is particularly appropriate to apply to witnesses who attend before 
an officer. The sentence, in order to carry out the évident intention 
of Congress, should be rendered thus: "For each day's attendance 
in court or before an officer in a hearing held pursuant to law." The 
phrase "pursuant to law" modifies, in this rendition of the sentence, 
the word "held," and does not modify the word "attendance." No 
other construction can be given to the sentence, and avoid absurdity, 
and give effect to the changed language in the statute, and especially 
the phrase "oursuant to law." Mr. Justice Gray, in U. S. v. San- 
born (C. C.) 28 Fed. 299, 302, said : 

"The same view applies with increased force to the language of Act Feb. 
26, 1853, c. 80, § 3 (10 Stat. 16T), repeated in section 848 of the Revised Stat- 
utes, by which witness fées are declared to be, 'For each day's attendance in 
court, or before any officer pursuant to law,' $1.50, and five cents a mile for 
going 'from his place of résidence to the place of trial or hearing,' and five 
cents a mile for returning ; and neither the word 'summoned,' nor any équiva- 
lent word, is used, except in a clause added to prevent the multiplication of 
fées 'when a witness is subpœnaed in more than one cause between the same 
parties at the same court.' In the phrase 'for each day's attendance in court, 
or before any olficer pursuant to law,' the words 'pursuant to law' would 
seem to hâve been inserted, not to restrict or qualify the effect of 'attendance 
in court,' but rather to limit the attendance 'before any officer' to attendance 
before such magistrates, commissioners, and other officers as are authorized 
by law to take testimony." 

With Justice Gray sat Judge Coït, who concurred. This is undoubt- 
edly the highest authority on the subject. It is seen that Justice Gray 
adopted the view above set forth by this court, but he reasons it out 
in a différent way. 
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In Hanchett v. Humphrey (C. C.) 93 Fed. 895, Judge Hawley uses 
language in justification of his détermination not to follow the opinion 
in Spaulding v. Tucker, which appeals to me as sound reasoning. His 
reasoning justifies me in taking the course I am taking hère. His 
reasoning also shows what probably prompted Congress to change 
the law. The language to which I ref er is as f ollows : 

"It is, of course, true that the statutory means of compelling the attendance 
of witnesses is by subpœna. But what right has the defeated party to com- 
plain because the other party caused his witnesses to corne without a sub- 
pœna, and thereby saved expense? If a subpœna was served, the winning 
party could recover, not only the mileage of the witnesses, but the costs and 
expenses incurred in subpœnaing theru ; and thèse costs might, in many cases, 
be much greater than the mileage of the witnesses allowed by the United 
States statute. The objection to allowanee of mileage because no subpœna is 
served, ground down to the common sensé of the question, is that the winning 
party ought not to collect any disburseinents he necessarily iueurred by pay- 
ing the légal fées of the witnesses because he did not go to the further ex- 
pense of haviug them subpœnaed. Such reason does not appear to me to 
be sound. Its tone is not judiclal, and its logic is certainly faulty, and the 
resuit, if continued, would lead to unnecessary expense to litigants, and ought 
not to be adhered to any longer. It is time to call a hait. If a mistake has 
been inade, vvhy not correct it, without waiting for an authoritative décision 
from the Circuit Court of Appeals or from the Suprême Court? The question 
may never reach either of said courts. Is it not, therefore, better to follow a 
well-recognized and sound principle of law than to blindly adhère to a précè- 
dent simply because it was made in your own circuit?" 

[7] Having concluded that the fées for witnesses who attend vol- 
untarily can be taxed as costs, the only question remaining is the mile- 
age. The law is so well settled on reason and authority that mileage 
for witnesses who attend from a distance beyond the reach of a sub- 
pœna can only be allowed to the extent of 100 miles that it is deemed 
unnecessary to review the décisions upon the subject. The costs, as 
to mileage, in this case are to be retaxed, and the witnesses allowed 
mileage for 100 miles only. 

I am authorized to say that Judge BLEDSOE concurs in this 
opinion 



UNITED STATES v. WIGHTMAN. 

(District Court, D. Arizona. January 11, 1916.) 

No. E-l. 

1. Indians <S=»10 — Rights in Lands of Réservation. 

The right which Indians hold in the lands embraced within a réserva- 
tion is that of occupancy, the fee and the right of disposition being in 
the United States. 

[Ed. Note. — For other cases, see Indians, Cent. Dig. §§ 25, 29, 46; Dec. 
Dig. <S=10.] 

2. Indians <S=>12 — Réservations — Wateb Rights. 

The création of an Indian réservation does not vest the Indians with 
the right to the use of the waters thereon, except so far as necessary to 
carry out the object for which the réservation was created. 

[Ed. Note. — For other cases, see Indians, Cent. Dig. §§ 27, 28; Dec. 
Dig. €=12.] 

4S=sFor other cases see same toplc & KEY-NUMBER ia ali Key-Numbered Digests & Indexes 
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3. Indians <§=>12 — Réservations — Water Rights. 

On the abandonment of a military réservation, a part was added to 
an existing Indian réservation, and the remainder was opened to seule- 
ment and the lands sold. Some 400 to 600 feet within the new boundary 
of the Indian réservation were certain springs, the water from which had 
been used for the purposes of the military post, including the irrigation 
of land thereon, no part of which, however, was within snch boundary, 
and when such land was appraised for sale the water rights were taken 
into considération. But about 15 acres of the land on the réservation 
could be irrigated from the springs. lleld, that the purchasers of the 
irrigated lands had a right to the use of the water superior to that of the 
Indians. 

[Ed. Note. — For other cases, see Indians, Cent. Dig. §§ 27, 28 ; Dec. 
Dig. <S=>12.] 

In Equity. Suit by the United States against Rollo Wightman. De- 
cree for défendant. 

Thomas A. Flynn, U. S. Atty., of Phœnix, Ariz., and Samuel L. 
Pattee and Wm. J. Bryan, Jr., Asst. U. S. Attys., both of Tucson, Ariz. 

L. L. Henry, of Globe, Ariz., and John H. Campbell, of Tucson, 
Ariz., for défendant. 

SAWTELLE, District Judge. This case was submitted to the court 
upon a statement of facts agreed by the parties, or case stated, upon 
which the court was to render such judgment as the law requires up- 
on the facts stated, leaving no questions of fact to be tried, and pre- 
senting nothing but questions of law. The statement is as follows: 

This action is brought by the United States, acting through the United 
States nttorney for the district of Arizona, by direction of the Attorney Gen- 
eral of the United States, and is brought in behalf of the United States and 
the Indians residing upon the San Carlos Indian réservation in Arizona. 

On the 9th day of November, 1871, a tract of land, the property of the Unit- 
ed States, was by executive order reserved and set apart by the United States 
as an Indian réservation as and for a permanent home and abiding place of 
the Apache and other bands and tribes of Indians, in the tlieu territory of 
Arizona, and designated as the White Mountain Indian réservation, situate 
and being in the then territory of Arizona, the boundaries of which réserva- 
tion, including a certain tract of land subsequently reserved and set aside by 
an executive order and added to said réservation and made a part thereof, 
and designated as the San Carlos division of the White Mountain Indian 
réservation, were fixed and defined as hereinafter set forth. 

That thereafter, to wit, on the 14th day of December, 1872, a tract of land 
situate and being in the then territory of Arizona and the property of the 
United States was reserved and set apart by executive order and added to 
and made a part of said White Mountain Indian réservation, and known and 
designated as the San Carlos division of the White Mountain Indian réserva- 
tion, the entire boundaries of which said White Mountain Indian réservation, 
including the said San Carlos division of the said White Mountain Indian rés- 
ervation, so as aforesaid added to and made a part of said White Mountain 
Indian réservation were fixed and defined as follows, to wit: 

Starting at the point of intersection of tbe boundary between New Mexico 
and Arizona with the southern edge of the Black Mesa, and following the 
southern edge of the Black Mesa to a point due north of Sombrero or l'iumoso 
Butte ; thence due south to said Sombrero or Plumoso Butte ; thence in a di- 
rection by Piache, Colo., to the erest of the Apache Mountains. followhig the 
said crest down the Sait river to Pinal creek, to the top of the Pinal Moun- 
tains ; thence due south to a point 15 miles south of the Gila river; thence 
east with a Une parallel with and 15 miles south of the Gila river to the 

©=<For other cases see saine topio & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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boundary of New Mexico; thence north along said boundary Une to the in- 
tersection with the southern edge of the Black Mesa, the place of beginning, 

That said tract of land is now and ever since said last-mentioned date bas 
been used as an Indian réservation, and as tbe home and abiding place of 
said Indians, saving and excepting certain parcels thereof that from time to 
time hâve been set apart under authority of the United States for other pur- 
poses ; but that said parcels so set aside did not include any part of the land 
upon which is located the springs hereinafter referred to as Goodwin Springs, 
or any part of the land hereinafter described as being within said réserva- 
tion and susceptible to irrigation from said springs. 

That in and upon said réservation, and upon which, if surveyed, would be 
in approximately the S. W. % of the N. B. % and the N. W. y 4 of the S. E. 
% of section 26, township 4 S., range 22 E., G. & S. R. B. & M., and within 
the boundaries of said réservation, a number of springs of water, commonly 
known as Goodwin Springs, rise to the surface, from which springs there is 
a constant flow of water in large and substantial quantities, though the 
amouut of such flow varies from time to time according to the season. Said 
springs are situated variously from 400 to 600 feet from the eastern boundary 
of said réservation, and the surface ground surrounding said springs is such 
that the natural flow of the waters arising from said springs is toward the 
easterly boundary Une of said réservation, ail of the waters therefrom fiowing 
to and upon and over lands adjoining the said réservation, to wit: Lots Nos. 
1, 4, and 5 of section 26, and lot No. 3 and the N. W. V4, of the N. W. % of sec- 
tion 25, township 4 S., range 22 E., G. & S. R. B. & M. 

That large portions of the land embraced within the boundaries of said In- 
dian réservation are well fltted and adapted for pasturage, and the feeding 
and grazing of stock, and since the establishing of the said réservation, and 
long prior to the acts of the défendant complained of in this action, the Unit- 
ed States and the said Indians hâve had and still hâve large numbers of 
cattle and horses grazing upon the lands within said réservation, being and 
situate along and bordering upon the said Goodwin Springs, and some of the 
waters of the said springs were used by the plaintiff and the Indians aforesaid 
for watering of horses and cattle. 

That other portions of the land within said réservation, and bordering 
on and adjacent to said Goodwin Springs, are arable and irrigable, and 
adapted to and susceptible of farming and cultivation and the pursuit of agri- 
culture, and productive in the ralsing thereon of grass, grain, and vegetables, 
but that such portions are of dry and arid character, and in order to make 
them productive large quantities of water are required for their irrigation. 

That the lands surrounding said Goodwin Springs within said Indian réser- 
vation, which are susceptible to irrigation from said springs, had never been, 
prior to the commencement of this suit, in cultivation by means of water from 
said springs, except during the period when this land was occupied by the 
United States military forces in like manner as referred to herein. About 15 
acres of land within said réservation are susceptible of cultivation and irri- 
gation by means of the water from said springs. 

That Indians living on said réservation hâve had and still hâve cattle and 
horses grazing upon said lands and within said réservation, being situate and 
bordering upon the said Goodwin Springs, and that the waters of said springs 
were used by the plaintiff and the Indians aforesaid for the watering of said 
cattle and horses, and said cattle and horses of the said Indians now water, 
and in ail times in the past hâve watered, at said springs. 

That for many years prior to the year 1872 the said lands upon which the 
said springs are situated, and the lands hereinafter described as being lands 
belonging to the défendant, were within a certain military réservation of the 
United States, known and designated as Camp or Ft. Goodwin military réser- 
vation ; that in or about the year 1872 the said lands upon which the said 
springs are situated were, by an executive order of the Président of the 
United States, included in and made a part of the said San Carlos Indian 
réservation ; that in or about the year 1872 a certain military réservation of 
the United States, known and designated as the Ft. Thomas military réserva- 
tion, was established, and the lands hereinafter described as being lands be- 
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longlng to the défendant, save and except lot 1 of section 26 in township 4 
S., range 22 E., were included and became a part of said Ft. Thomas military 
réservation; that said Ft. Thomas military réservation was abandoned by 
the United States in or about the year 1884. 

During ail of the times the said lands were used by the United States as a 
military réservation, and prior and subséquent to the time when the lands 
upon which said springs are situated were included within said Indiau réser- 
vation, the waters from said Goodwin Springs were used upon said lots 1, 4, 
and 5, of section 26, and lot No. 8 and the N. W. % of the N. W. *4 of section 
26, for domestic, culinary, and agricultural purposes, and by the use thereof 
there was during ail such time raised upon said lands crops of grain, grass, 
and vegetables. Said crops were raised by the United States military forces 
then occupying said military réservation, and were used and consumed for 
government and army purposes. Said lot 1 in said section 26, not having 
been included in said Ft. Thomas military réservation, was, after the aban- 
donnant of said Camp Goodwin military réservation, settled upon by oue 
Keynolds, and during the period from 1872 until subséquent to the abandon- 
nant of said Ft. Thomas military réservation, continuously used water fiowhig 
from said springs for the irrigation, cultivation, and raising of crops thereon. 

That upon abandonnant of said military réservation the said above-describ- 
ed lands, together witli other lands within said réservation, were thrown open 
to settlement and entry under the laws of the United States, and that, pur- 
suant to the laws of the United States relating to lands on abandoned military 
réservations, the value of said lands were appraised, the appraisers thereof 
flxing the value of said above-described lands with référence to the value of 
said waters from said Goodwin Springs for use upon and in irrigating said 
lands, which had been and could thereafter be used and applied upon the 
said lands as a means of irrigating said lands and the raising of crops there- 
on, a portion of the lands being appraised at a value of $15 per acre, and a 
portion thereof at a value of $5 per acre; that William Forbes paid the gov- 
ernment the sum of $15 per acre for said lot Ko. 1 in said section 26, being a 
portion of the land the défendant is now, and has at ail times mentioned here- 
in, been irrigating by and with water from said Goodwin Springs, which 
amounts of $15 and $5 per acre, in accordance with said appraisement, this 
défendant has partially paid and will be required to pay to the government 
of the United States as a considération to obtain full title to the lands herein- 
after described, upon which the défendant made homestead entry under 
the laws of the United States, and upon which final proof has been made since 
the commencement of this action, while lands within such military réserva- 
tion not having any water rights, and upon which the waters from said Good- 
win Springs had not and could not be used or applied for irrigation purposes, 
were appraised at a value of 10 cents per acre, and were thrown open for 
entry and offered for sale by the United States at the value of $1.25 per acre. 

That the homestead entry of the défendant was numbered 03541 in the Unit- 
ed States land office at Phœnix, Ariz., and was made on the day of No- 

vemlier, 1906, ne being then and at ail times qualified to make such entry and 
obtain title from the United States. The lands embraced within such entry 
are lots 4 and 5 of section 26, and lot 8 and the N. W. % of the .N. W. 14 of 
section 25, township 4 S., of range 22 E. 

That prior to the said entry of the défendant certain lands now owned by 
him, to wit, lot 1 in section 26, township 4 S., range 22 E., were, on the 2d 
day of November, 1896, purchased from the United States by one William 
Fortes, to whom patent therefor was issued on the 19th day of April, 1897, 
and that said lands, together with the water rights appurtenant thereto, were 
afterwards conveyed to the défendant; that prior to the defendant's home- 
stead entry certain persons had from time to time settled upon or made en- 
tries of the lands afterwards entered by the défendant and had used the water 
from said 'springs thereon, but had abandoned or relinquished the lands so 
settled upon or entered by them and ceased to occupy the same. Said persons 
sold and executed Instruments of conveyance to the défendant of ail their 
rights to the waters of said springs and the right to use the same claimed by 
them. Certain of said persons had made and recorded locations of claims to 
the waters of said springs. 
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That since the abandonnant of said mllitary réservations the défendant 
and the varieras persons who settled upon and made entries upon said lands, 
and who purported to convey their rights and interest to the défendant, hâve 
continuously used the waters from said Goodwin Springs upon said lands for 
a bénéficiai use thereon and for the irrigation and raising of crops thereon ; 
that in or about the year 1896, the defendant's grantors constructed at a 
point east of the boundary Une of said Indian réservation a réservoir, and in 
or about the year 1910 défendant enlarged said réservoir, so that it has a 
capacity of approximately 200 acre feet of water; that in the year 1912 de- 
fendant also sunk certain wells near the boundary of said réservation, but 
without said réservation, and has since pumped waters from said wells, and 
since the construction of said réservoir has caused the water from said 
springs, at seasons otlier than cropping seasons, and the surplus waters pump- 
ed from said wells and certain flood waters, to be conducted to said réservoir 
and there stored to be subsequently used in irrigating said lands. In the 
construction of said réservoir défendant has expended large sums of money. 

At ail times herein mentioned the waters flowing from said springs hâve 
been conducted through ditches or canals, in order to conserve the saine, to 
and upon the lands now owned by the défendant. During the years 1910 and 
1911 the défendant entered upon said Indian réservation and constructed a 
new ditch from said springs for the purpose of better conserving and of con- 
ducting said waters upon said lands so occupied by him, and also cleaned, re- 
paired, and improved the then existing ditches and canals thereon for the 
saine purpose, with no substantial injury or damage to the said lands within 
the said Indian réservation, and to no greater extent than for inany years 
prior thereto had been doue, and has since, by means of said ditches and 
canals, conducted said waters to and upon his said lands and has used the 
same thereon as aforesaid. 

That on August 28, 1911, the irrigable land on the réservation upon which 
said springs are situated was, by the superintendent, assigned, in writing, to 
an Indian known as C. F. 65, or Skatizza, whose English name 1s George 
Wright ; that said Indian fenced said lands and put in a crop of wheat there- 
on; that défendant would not permit said C. F. 65, or George Wright, to use 
any of the waters of Goodwin Springs, and that as a resuit his crop was a 
failure; that on June 18, 1912, said Indian, in writing, abandoned said land. 

That on June 17, 1913, said lands on which said Goodwin Springs are lo- 
cated were assigned to Mrs. Alice Bossett, an Apache Indian woman of the 
San Carlos division of the White Mountain réservation. That the Indian of- 
fice has agreed to build a house on said lands for said Mrs. Bossett, on the 
reimbursable plan authorized by act of Congress ; i. e. by permitting her to 
pay for said house in four annual payments. 

That, unless restrained by this honorable court, défendant will continue 
to use the said waters upon the said lands for a bénéficiai purpose; that 
without the right to use the water from said springs upon said lands and ir- 
rigate the same therewith, crops cannot be raised thereon, and the said home- 
stead entry and said lot No. 1 of section 26 are of little value, and the said 
défendant would lose his labor and money expended in improving and bring- 
ing under cultivation a considérable portion tbereof and the purchase priée 
paicl therefor ; that with the right to the use of such water from said springs 
to irrigate said homestead entry and lot No. 1 are of great value. 

That neither the défendant nor any of the prior occupants on any of the 
lands now owned by him took any steps to secure the right to construct ditch- 
es or canals or to secure the right of way therefor upon or over any part of 
said Indian réservation under any act of Congress or régulation of the De- 
partment of the Interior relating thereto. 

Three questions anse on thèse facts, and will be discussed in the 
order in which they were presented at the oral argument : 

[1] I. What is the character of the rights possessed by Indians in 
the land embraced within Indian réservations ? 

This question has been settled by repeated décisions of the Suprême 
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Court of the United States. In the case of Beecher v. Wetherby, 95 
U. S. 517, 24 L. Ed. 440, that court said : 

"The right whlch the Indians held was only that of occupancy. The fee 
was in the United States, subject to that right, and could be transferred by 
them whenever they chose. » » • The right of the United States to dis- 
pose of the fee of lands occupied by the Indians has always been recognized 
by this court from the foundation of the government." 

Numerous cases are cited as affirming this doctrine. See also Lone 
Wolf v. Hitchcock, 187 U. S. 553, 23 Sup. Ct. 216, 47'L, Ed. 299; and 
Spaulding v. Chandler, 160 U. S. 395, 16 Sup. Ct. 360, 40 L. Ed. 469. 

[2] II. Are the waters on an Indian réservation reserved for the 
use of the Indians ? 

Counsel for the government contend that, so far as réservations 
created by treaty are concerned, this question has been settled by the 
Suprême Court in the case of Winters v. United States, 207 U. S. 564, 
28 Sup. Ct. 207, 52 L. Ed. 340, and also that the rights of the Indians 
are the same no matter how the réservation may hâve been created. 
Counsel refer to the Winters Case as the principal authority with re- 
spect to water rights on Indian réservations and the right of the gov- 
ernment in such waters. 

The décision in that case is based solely on the agreement with 
the Indians and the implications which the court draws from the facts 
surrounding the création of the Ft. Belknap réservation, and it is 
expressly stated therein that the réservation as a whole would be 
made unfit for the purposes for which it was created and incapable of 
maintaining the Indians if the waters of the Milk river were diverted 
as was done by the défendants. The bill in that case allèges that long 
prior to the diversion of the waters by the défendants the United 
States and the Indians had diverted 11,000 miners' inches of water, 
and used them beneficially on lands within the réservation, and that 
by means of such diversion and use of waters the United States "has 
been enabled by means thereof to train, encourage, and accustom large 
numbers of Indians residing upon said réservation to habits of in- 
dustry, and to promote their civilization and improvement," and it 
was alleged with détail that ail the waters were necessary for thèse 
purposes. It is thus expressly alleged that the United States and the 
Indians had actually used and appropriated the waters before the 
défendants had. It is clear that the use of the waters was necessary 
to the objects of the création of the réservation, and it is a fair im- 
plication that the government and the Indians intended to reserve ail 
the means necessary to that end. 

[3] In the case at bar, the prior use of the water from the springs 
was devoted to the use of the United States and its soldiers on the 
military réservation, and it is nowhere alleged that the entire flow 
from the springs is necessary to the objects for which the réservation 
was created. On the contrary, the facts are that the waters of the 
springs are a negligible quantity as compared with the other springs 
on the réservation. Manifestly, then, the use of thèse waters is in 
no just sensé necessary to the objects for which the réservation was 
created, and their use on lands outside the réservation neither defeats 
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nor impedes the fulfillment of the purposes which actuated the création 
of the réservation hère involved. The United States cannot be held 
to hâve reserved waters which it had never used for Indian réserva- 
tion purposes, and which are physically incapable of supplying irriga- 
tion to an amount of land in the réservation sufficient to support more 
than one or two people, which, in effect, would be a déniai or sub- 
ordination on the part of the United States of the use to which the 
United States had itself applied the waters on lands outside the rés- 
ervation. 

Again, no just object of the création of the réservation will suffer 
by devoting the waters to such use as will make them of most benefit 
to the users, and it is plain that the lands inside the réservation will . 
not permit the full use of thèse waters. The view that the Winters 
Case, supra, turned solely on the agreement with the Indians, is 
strengthened by an examination of the brief of counsel for the United 
States, when they say on page 573 of 207 U. S. (28 Sup. Ct. 207, 52 
L, Ed. 340) : 

"Under the just and reasonable construction of this agreement with the 
Indians, considered in the light of ail the circurustances and of its express 
purpose, the Indians did not thereby cède or relinquish to the United States 
the right to appropriate the waters of Mdlk river necessary to their use for 
agricultural and other purposes upon the réservation, but retained this right, 
as an appurtenance to the land which they retained, to the full extent in 
which it had been vested in them under former treaties." 

This view was sustained by the Suprême Court of the United States, 
and is the sole basis out of which the equities in favor of the Indians 
arise. The décision is not an authority that the mère création ex vi 
termini reserves .to the Indians, or to the United States for their benefit, 
the bénéficiai use of ail waters flowing within the réservation. There 
is no treaty right of the Indians involved in this case, and there are 
no equities growing out of such treaty or agreement in the case.- The 
United States certainly had the right to dévote waters rising within 
the réservation to the use of people living outside the réservation, and 
the Indians could not complain. 

Again, the lands on which the springs rise were, before they were 
placed in the Indian réservation, a part of the military réservation, 
and the waters were then used on the lands of the défendant, which 
were within the military réservation. Can it be said that, after that 
use had been permitted by the government, ït intended to abandon 
its policy to open abandoned military réservations to settlement, and 
to dévote thèse waters to a lesser use, to a use not essential to full 
enjoyment by the Indians of ail advantages flowing from the estab- 
lishment of the réservation, and to deprive the settlers to whom it 
had, in compliance with its laws, sold the lands embraced within the 
military réservation? 

It is not alone a question of the power of the United States to de- 
vote thèse waters to the exclusive use of the Indians, but it is a ques- 
tion of whether it lias exercised the power. The only act relied on by 
the government to reach this resuit is the placing of the lands on which 
the springs arise within the Indian réservation, and it seems to me 
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that this falls far short of evidencing such an intention or showing 
such a purpose. 

III. Has the défendant any derivative right to the use of the waters 
superior to that of the government ? 

The same officers of tlie government charged with the protection 
of the Indians also exécute its land laws, for both are under the charge 
of the Secretary of the Interior, and his action in approving the sale 
of the land with water rights is of equal dignity and binding force on 
the government as the demand now made by his subordinate with his 
approval for the use of the waters by the Indians. It is as much the 
policy of the United States to hâve abandoned military réservations 
settled up as it is to provide a réservation for the Indians. It is shown 
that 15 acres of land within said réservation are susceptible of culti- 
vation and irrigation by means of the waters f rom said springs ; but 
it will hardly be conten'ded that the use of thèse waters for agricultural 
purposes is essential to the comfort or welfare of the Indians on the 
réservation. 

It seems to me, under ail the facts of the case, that it would be in- 
équitable to permit the said waters to be diverted from defendant's 
lands and used upon the 15 acres of land within the réservation, and 
therefore a judgment will be entered for the défendant. 



UNITED STATES v. WEST SIDE IRRIGATING CO. 

(District Court, E. D. Washington, S. D. January 29, 1916.) 

No. 228. 

1. Corporations <©=513 — Contracts — Authority of Officers — Pleadino 

Wani of Atjthority. 

Want of authority in the officers of a défendant corporation to exécute 
or authorize the exécution of a contract relied upon by plaintiff as enti- 
tling it to the relief sought was a spécial défense, to be specially pleaded. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 2017-202T, 
2031-2034, 2036-2045; Dec. Dig. <S=>513.] 

2. Estoppel <g=»95 — Silence — Authority of Officers. 

The Secretary of the Interior having refused to approve a réclamation 
Project, unless conflicting clairns of appropriators of water from a river 
were adjusted, an irrigation company, diverting water from such river, 
executed an agreement limiting its claim to specifled quantifies. Though 
ail of the stockholders knew of the contract, they did not disavow the 
authority of the officers to exécute it, but maintained silence respeeting 
the matter for almost two years, during which the government proceeded 
with the work and with a vast outlay of money, in the belief that ail dis- 
putes had been settled. Held that, by failure of the stockholders to disa- 
vow the unauthorized acts of the corporate officers and give notice of 
disavowal to the government, they and the corporation were estopped to 
question the authority of the officers or the validity of the contract. 

[Ed. Note. — For other cases, see Estoppel, Cent. Dig. §§ 285-287 ; Dec. 
Dig. <£=95.] 

3. Waters and Water Courses <S=>158 — Contracts — Limiting Diversion — 

Construction. 

When a réclamation project was under considération, the Secretary of 
the Interior refused to approve the plan unless conflicting daims to wa- 

©=>For other cases see same topie & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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ter from a river were adjusted, and local committees were appointed to 
obtfiln such an adjustment, at the instance of one of which committees 
an irrigation company signed an instrument reciting that a preliminary 
investigation showed that ail the low-water flow of the river had been ap- 
propriated, that it would be necessary to store surplus waters of the flood 
season, and that no irrigation project by the government could be recom- 
mended as feasible unless the water to which each user was entitled was 
definitely agreed to, and providing that the company limited Its claim to 
water to 80 cubic feet per second during certain months. Held, that as 
the object of the government was to flx the quantity of the water divert- 
ed from the river, and not the quantity actually used for irrigation pur- 
poses, the water was to be measured at the intake of the company's canal, 
where it was diverted from the river, and not at the various points where 
it was diverted from the canal by the various owners of land irrigated by 
the company. 

[Ed. Note. — For other cases, see Waters and Water Courses, Cent. Dig. 
§§ 184, 186-188 ; Dec. Dig. <S=>158.] 

4. Waters and Water Coueses <S=158 — Contbacts Limiting Diversion — 
Considération. 

Where parties having or claiming rights In the water of a river under- 
took for reasons satisfactory to themselves to compromise and settle their 
rights, such settlement and compromise was an adéquate considération 
for an agreement limiting the quantifies of water to be claimed by them. 

[Ed. Note. — For other cases, see Waters and Water Courses, Cent. Dig. 
§§ 184, 186-188; Dec. Dig. <g=»158.] 

â. Waters and Water Courses <§=>152 — Restraining Diversion of Water. 

The government, like an individual, can appropriate only so much wa- 
ter as it applies to bénéficiai uses, and can only restrain a diversion 
which opérâtes to its préjudice. 

[Ed. Note. — For other cases, see Waters and Water Courses, Cent. Dig. 
§§ 156, 157 ; Dec. Dig. ©=152.] 

In Equity. Suit by the United States against the West Side Irri- 
gating Company. Decree for complainant. 

Francis A. Garrecht, U. S. Atty., of Spokane, Wash., E. W. Burr, 
Sp. Asst. U. S. Atty., of North Yakima, Wash. 
Bogie, Graves, Merritt & Bogie, of Seattle, Wash., for défendant. 

RUDKIN, District Judge. The West Side Irrigating Company was 
organized and created under the laws of the territory of Washington 
on the 5th day of June, 1889, for the purpose of constructing ditches 
and flumes to convey water from the Yakima river to irrigate lands 
and water stock in the West Kittitas valley, Kittitas county, Washing- 
ton Territory. The original incorporators and stockholders were f arm- 
ers owning lands under the line of the proposed canal, whose chief 
object was to obtain a supply of water to irrigate their farms and for 
stock and domestic purposes. The corporation tlius formed has no 
income and pays no dividends. Each stockholder is entitled to divert 
and use the water conducted through the canal in proportion to the 
amount of his capital stock, and contributes to the expense of main- 
taining and repairing the canal in the like proportion. In other words, 
the corporation is a mère agency to construct, maintain, and repair the 
canal, and to conduct and distribute water through the same for the 
use and benefit of its stockholders. Construction work on the canal 

<Ê=^For other cases see same topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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commenced immediately after the incorporation, and was completed 
within a couple of years thereafter; but the ditch has been cleaned 
and repaired, and no doubt to some extent enlarged, since then. No 
measurements hâve ever been made or taken by the défendant Com- 
pany of the volume of water conducted through the canal ; but it now 
claims that it requires 4,000 inches of water, measured according to 
the System or module employed by it, to properly irrigate the lands 
underlying the canal and owned by its stockholders. 

During the year 1905 the government had under contemplation the 
construction of storage réservoirs and irrigation works in the Yakima 
valley under Act Cong. June 17, 1902, c. 1093, 32 Stat. 388 (Comp. 
St. 1913, §§ 4700-4708), commonly known as the "Réclamation Act," 
and had withdrawn or appropriated ail of the then unappropriated wa- 
ters of the Yakima river and its tributaries under the act of the Lég- 
islature of the state of Washington of March 4, 1905 (Laws 1905, p. 
180), entitled, "An act relating to the appropriation of waters of the 
state for irrigation purposes, granting to the United States the right 
to exercise the power of eminent domain in acquiring lands, water 
and other property for rights of way, and for réservoirs and other 
irrigation works, granting to the United States certain rights in state 
lands and * * * waters of the state, relating to water users' as- 
sociations, and declaring an emergency." The Secretary of the In- 
terior refused to approve the plan commonly known as "the Tieton and 
Sunnyside projects," or to enter upon the construction of irrigation 
works or storage réservoirs in the Yakima valley, except upon com- 
pliance with certain conditions among which were the f ollowing : 

"First. The adjustment of ail conflicting claims of those who are appro- 
priating water from the Yakima river or any other body of water, for irriga- 
tion power, or any other purpose. 

"Second. The détermination of ail suits now pending to prevent the diver- 
sion of water from the Yakima river to the Yakima Indian réservation, and 
any and ail other litigation that in any way tends to embarrass or restrict the 
appropriation of the waters from said river or any other body of water 
needed for the irrigation of the lands under said proposed projects." 

The attitude of the government was explained to the water users of 
the Kittitas and Yakima valleys by officers or représentatives of the 
Réclamation Service, and local committees were appointed to obtain a 
satisfactory settlement and adjustment of ail claims to water from 
the Yakima river and its tributaries to meet the demands and require- 
ments of the Secretary of the Interior. At the instance of one of 
thèse committees the défendant company signed the following agree- 
ment: 

"The West Side Irrigating Company to Public. 

"Between the Appropriator Taking Water from the Yakima Kiver and Its 

Tributaries. 

"Whereas, the Réclamation Service of the United States has been request- 
ed to investigate the water resources of the Yakima watershed with a view 
to the further development and increase of irrigation therein, under the pro- 
visions of the act of Congress approved June 17, 1902 (32 Stat. 388), known 
as the Réclamation Act; and whereas, the officers of the Réclamation Serv- 
ice in a preliminary investigation hâve found that in ail the low-water fiovv 
of the Yakima river and its tributaries has been appropriated and is now 
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belng diverted by the varieras canals within said watershed, and that In or- 
der to irrigate additional lands within said watershed it will be necessary to 
store the surplus waters of the flood season ; and whereas, no irrigation Proj- 
ect to be undertaken by the United States within the said watershed can 
be recommended as feasible unless the quantity of water to which each 
présent user from the Yakima river and its tributaires is entitled be flrst 
deflnitely ascertained and agreed to; and whereas, the undersigned claim 
certain quantities of water from the Yakima river and its tributaries, and 
are willing to lirait their claim to the said waters to the quantities of water 
designated in the following schedule: 

Schedule. 



Cubie Feet Per Second. 



April to August, 
inclusive 


September 


October 


80 


80 


34 



"Now, therefore, in order to avoid litigation, to encourage the storage of 
water in the Yakima watershed, and 1 to secure the indirect benefit derived 
from further irrigation through fédéral enterprise, each subscriber to this 
agreement or to a copy thereof, differing only as to the quantities of water 
specified, agrées to limit and hereby does limit its respective rights of appro- 
priation from said Yakima river and its tributaries to the above-specified 
amounts: Provided, that it is hereby understood and agreed that the limita- 
tion of water rights as herein specified is made as a compromise, in order 
to secure the benefits above referred to, and shall not bind any party hereto 
in any event, unless the détermination to construct storage and irrigation 
works by the United States under the Réclamation Act shall be announced 
by the Secretary of the Interior within two years from the date upon 
which he is furnished with properly authenticated copies of the agreements of 
this form duly executed by or on behalf of such proportion of the claimants 
of the waters of the Yakima river and Its tributaries as shall be satisfactory 
to the Secretary of the Interior. 

"In witness whereof, the undersigned has caused thèse présents to be ex- 
ecuted in its corporate name, by its président, and attested by its secretary,, 
and its corporate seal to be affixed, by authority of its board of directors, 
heretofore duly made and entered this 21st day of October, 1905. 

"The West Side Irrigating Company, 

"By Mitchell Stevens, Vice Président." 

The détermination to construct storage and irrigation works in the 
Yakima valley was announced soon after the exécution of the above 
agreement, and well within the two years specified, and the govern- 
ment has expended upwards of $8,000,000 in the construction and 
maintenance of such works since that time. The présent suit was in- 
stituted to restrain the défendant from diverting water from the Ya- 
kima river in excess of the quantity set forth in this so-called limiting 
agreement, and the case is now before the court for final hearing on 
testimony taken before a commissioner appointed for that purpose. 

It is conceded throughout the testimony that the défendant has di- 
verted water from the river in excess of 80 cubic feet per second of 
time, and it asserts the right to do so upon three grounds: First, be- 
cause the limiting agreement was ultra vires and void ; second, because 
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the water should be measured at the several points where it is diverted 
from the canal by the différent stockholders or users, and not at the 
intake of the canal, or at least that such was the understanding of the 
défendant; and, third, that the défendant at ail times claimed the right 
to divert and use 4,000 inches of water measured according to the Sys- 
tem or module adopted by it ; that it was represented to the défendant 
that 80 cubic feet per second was the équivalent of the 4,000 inches 
thus measured, while in truth and in fact the 4,000 inches, as meas- 
ured by the défendant, is the équivalent of upwards of 90 cubic feet 
per second; and it is claimed that the différence between the 80 cubic 
feet per second, measured at the intake, and the 4,000 inches as meas- 
ured by the défendant at the points of delivery to the différent stock- 
holders, is 24.6 cubic feet per second. In other words, the défendant 
claims and asserts the right to divert from the river 104.6 cubic feet 
per second, while the government claims that it is limited to 80 cubic 
feet per second. 

[1, 2] 1. The défense of ultra vires, or, more properly speaking, the 
défense that the exécution of this limiting agreement was without the 
scope of authority of the officers who executed it and authorized its 
exécution, cannot prevail at this time. In the first place, the authority 
of thèse officers is not directly challenged by the answer, and want of 
authority is a spécial défense, which must be specially pleaded. But 
in any event, and regardless of the pleadings, ail the stockholders had 
notice of the exécution of the contract soon after it was signed, and 
it then became their imperative duty to either abide by the contract or 
promptly disavow the unauthorized acts of the corporate officers, and 
bring notice of such disavowal home to the government, or to some 
authorized officer of the government. But instead of so doing a called 
meeting of the stockholders was held on the 2d day of January, 1906, 
for the purpose of discussing and considering the contract, and after 
full discussion a motion was adopted "that no action be taken to re- 
linquish any water at the présent time." The corporation, its officers, 
and stockholders maintained a discreet, if not an intentional, silence 
concerning this action for almost two years, and permitted the govern- 
ment to proceed with its work and with its vast outlay of money in 
the belief that ail water disputes had been settled and adjusted in ac- 
cordance with its requirements. That the défendant and its stock- 
holders, under thèse circumstances, should now be estopped to question 
the authority of the officers or the validity of the contract, does not, 
in my opinion, admit of question. 10 Cyc. 1076 ; Indianapolis Rolling 
Mill v. St. Louis, etc., Rd., 120 U. S. 256, 7 Sup. Ct. 542, 30 L. Ed. 
639; Penn. Ry. Co. v. Keokuk & H. Bridge Co., 131 U. S. 371, 381, 9 
Sup. Ct. 770, 33 L. Ed. 157; Construction Co. v. Fitzgerald, 137 U. S. 
109, 11 Sup. Ct. 36, 34 L. Ed. 608; Auguste, T. & G. R. Co. v. Kittel, 
52 Fed. 63, 73, 2 C. C. A. 615. 

[3] 2. The contention that the water should be measured at the 
many points where diverted from the canal for use by the stockhold- 
ers, instead of at the intake of the canal, where the water is diverted 
from the river, or that the officers and stockholders of the défendant 
could hâve so understood, does not impress me. The question of the 
settlement and adjustment of the conflicting claims to water from the 
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Yakima river and its tributaries was under discussion for months. 
As early as April 1, 1905, the following motion was adopted at a meet- 
ing of the stockholders of the défendant company : 

"Motion by W. A. Stevens, seeonded by J. N. Burch, that the stockholders 
of the West Side Irrigating Company make claim to the government Récla- 
mation Bureau to 4,000 inches of the waters of the Yakima river, and the 
board of trustées to notify Splawn and Ellison to make their claims to 
water to flow tbrough the company's canal, and in case they do not make 
their claim the board of trustées to claim 1,000 inches for Splawn and Elli- 
son." 

It may hère be stated by way of explanation that the claims of 
Splawn and Ellison are in no wise connected with the présent claim 
of the défendant company. The object and purpose of the government 
was to ascertain and fix the quantity of water diverted f rom the river, 
not the quantity actually used for. the purpose of irrigation. Water 
lost by seepage or evaporation while flowing through the canal was as 
much lost to the government as the water actually used for the pur- 
pose of irrigation. True, no doubt, some of the seepage water found 
its way back into the river ; but that is equally true, though perhaps to 
a less extent, of water actually used for irrigation. But the main 
point is that the purpose of the government was unquestionably to fix 
the amount of the diversion at the point of diversion. No man of 
average intelligence could hâve understood otherwise, and a reading 
of the record convinces me that the officers and stockholders of the 
défendant company measure up to that standard. 

[4] 3. The 80 cubic feet per second is conceded to be the équivalent 
of 4,000 inches measured under a 4-inch pressure, and I feel that I 
am well within the record in stating that the latter unit has almost 
become the standard of measurement in the locality in question. Such 
is the unit prescribed, in numerous decrees of the courts of Kittitas 
county, extracts from which are appended to the government's brief, 
and not denied by the défendant. Furthermore, it was testified at the 
trial that the defendant's module of measurement was the same as 
that prescribed in one of thèse decrees. The officers and stockholders 
of this company are not as ignorant of the ways of the world and 
of water measurements as they now profess to be. They hâve lived 
in the midst of irrigation, and hâve been surrounded by, if not actu- 
ally involved in, litigation over water rights, for years. The company 
had its origin in litigation over the waters flowing in the tributaries 
of the Yakima river, and its records repeatedly refer to inches of 
water and other matters showing a gênerai knowledge of water meas- 
urements. And, without discussing the subject further, I will only 
add that the record convinces me that the officers and stockholders 
of this company are fully compétent to understand and appreciate their 
rights and abundantly able to protect them. 

Furthermore, the purpose of this agreement was not to fix or estab- 
lish existing rights, but to fix and prescribe the rights which the de- 
fendant company would hâve and exercise in the future. The défend- 
ant was under no obligation to sign the agreement or to relinquish any 
rights it might hâve, and the government was under no obligation to 
take up irrigation works in the Yakima valley. Both parties, how- 
230 F.— 19 
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ever, had or claimed rights in the waters of the river, and they under- 
took for reasons satisfactory to themselves to compromise and settle 
thèse rights. This settlement and compromise was an adéquate con- 
sidération for their agreement, and their course was in full accord 
with the policy of the law. Such an agreement should not be set aside, 
except for cogent reasons, established by clear and convincing proof. 
I know that promises made in aid of public improvements are lightly 
made and lightly regarded, and are too often followed by repentance 
and répudiation ; but this does not detract f rom their légal obligation, 
or relieve courts of the necessity of enforcing them in a proper case. 
[5] For the reasons thus stated, I am satisfied that the plaintif! is 
entitled to the relief prayed for in the complaint whenever the diver- 
sion of a greater quantity of water from the river will interfère with 
or préjudice the rights of the government. But as said in a récent 
case pending in this court: • 

"The government, like an individual, can appropriate only so much water 
as it applies to bénéficiai uses, and can only restrain a diversion which 
opérâtes to its préjudice." U. S. v. Union Gap Irrigation Co. (D. C.) 209 Fed. 
274. 

In that case a diversion after the lst of July of each year was re- 
strained; the court finding that prior to that time no préjudice would 
resuit to the government. It may be that in exceptional years the 
date thus fixed will be too late ; but the decree should be definite and 
certain, and probably that date could be fixed upon arbitrarily, the 
court reserving the right to modify the decree whenever exceptional 
circumstances require a modification. This question can be deter- 
mined, however, when the final decree is submitted for the approval 
of the court. 

Let a decree be prepared accordingly. 



UNITED STATES v. SCHALLINGER PRODUCE CO. 
(District Court, E. D. Washington. October 5, 1914.) 
Indtctment and Information <®=>52 — Vérification of Information. 

While an information filed-by the United States attorney under the 
sanction of his officiai oath, and without vérification, would be sufficient 
in certain cases, an information not so filed, but expressly stating upon 
its face that it was made upon the oath of the several parties whose 
affidavits were annexed, was not sufficient, unless the affidavits could 
be considered. 

[Ed. Note. — For other cases, see Indictment and Information, Cent. Die 
§§ 163-168; Dec. Dig. <@=>52.] 

Indictment and Information <§=>52 — Vérification of Information. 
Notariés public hâve no authority under the laws of the United States 
to administer any oaths in connection with crimin'al prosecutions, and 
hence an information, expressly stating that it was made upon the oath 
of parties whose affidavits were annexed, was defective, where three of 
the affidavits were taken before notariés public, and the fourth, standing 
alone, was of no avail. 

[Ed. Note. — For other cases, see Indictment and Information, Cent. Dig 
§§ 163-168 ; Dec. Dig. <S=52.] 
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3. ÏNDICTMENT AND INFORMATION <g=>52 VERIFICATION OF INFORMATION 

"CUIMINAL PROCEEDING." 

Though a corporation cannot commit certain crimes, and may not be 
arrested or imprisoned, a proceeding against it for the violation of a 
criminal statute is a "criminal proceeding," with ail the incidents of 
such a proceeding, and an information therein is defective, lf made upon 
the oath of parties named in annexed affidavits taken before notariés 
public. 

[Ed. Note. — For other cases, see Indictment and Information, Cent. Dig. 
§§ 163-168 ; Dec. Dig. <§=>52. 

For other définitions, see Words and Phrases, First and Second Séries, 
Criminal Proceeding.] 

Criminal proceeding by the United States against the Schallinger 
Produce Company. On motion to quash the information. Motion 
granted. 

Francis A. Garrecht, U. S. Atty., of Spokane, Wash., and F. L. 
Stotler, Asst. U. S. Atty., of Colfax, Wash, for the United States. 
Wakefîeld & Witherspoon, of Spokane, Wash., for défendant. 

RUDKIN, District Judge. Section 2 of the act of Congress of 
June 30, 1906 (34 Stat. 768, c. 3915), déclares: 

"That the introduction into any state or territory or the District of Colum- 
bia from any other state or territory or the District of Columbia, or from any 
foreign country, or shipment to any foreign country of any article of food 
or dnigs which is adulterated or misbranded, within the meaning of this act, 
is hereby prohibited ; and any person who shall ship or deliver for shipment 
from any state or territory or the District of Columbia to any other state or 
territory or the District of Columbia, or to a foreign country, or who shall 
receive in any state or territory or the District of Columbia from any other 
state or territory or the District of Columbia, or foreign country, and having 
so received, shall deliver, in original unbroken packages, for pay or other- 
wise, or offer to deliver to any other person, any such article so adulterated 
or misbranded within the meaning of this act, or any person who shall sell or 
offer for sale in the District of Columbia or the territories of the United 
States any such adulterated or misbranded foods or drugs, or export or offer 
to export the same to any foreign country, shall be guilty of a inisdemeanor, 
and for such offense be fined not exceeding two hundred dollars for the first 
offense, and upon conviction for each subséquent offense not exceeding three 
hundred dollars or be imprisoned not exceeding one year, or both, in the dis- 
crétion of the court * * * " Comp. St. 1913, § 8718. 

Section 3 déclares: 

"That the Secretary of the Treasury, the Secretary of Agriculture, and 
the Secretary of Commerce and Labor shall make uniform raies and régula- 
tions for carrying out the provisions of this act, including the collection and 
examination of spécimens of foods and drugs manufactured or offered for 
sale in the District of Columbia, or in any territory of the United States, or 
which shall be offered for sale in unbroken packages in any state other than 
that in which tbey shall' hâve been respectively manufactured or produced, or 
which shall be received from any foreign country, or intended for shipment to 
any foreign country, or which may be submitted for examination by the chief 
health, food, or drug offlcer of any state, territory, or the District of Columbia, 
or at any domestic or foreign port through which such product is offered for 
Interstate commerce, or for export or import between the United States and 
any foreign port or country." Comp. St. 1913, § 8719. 

«ËssFor otJier cases see same toplc & KEY-NUMBHR in ail Key-Numbered Digests & Indexe) 
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Section 4 déclares: 

"That the examination of spécimens of foods and drugs shall be made in 
the Bureau of Chemistry of the Department of Agriculture, or under the di- 
rection and supervision of such bureau, for the purpose of determining from 
such examinations whether such articles are adulterated or misbranded with- 
in the meaning of this act ; and if it shall appear from any such examination 
that any of such spécimens is adulterated or misbranded within the meaning 
of this act, the Secretary of Agriculture shall cause notice thereof to be given 
to the party from whom such sample was obtained. Any party so notifled 
shall be given an opportunity to be heard, under such rules and régulations 
as may be prescribed as aforesaid, and if it appears that any of the provisions 
of this act hâve been viola ted by such party, then the Secretary of Agriculture 
shall at once certify the facts to the proper United States district attorney, 
with a copy of the results of the analysis or the examination of such article 
duly authenticated by the analyst or oificer making such examination, under 
the oath of such officer. After judginent of the court, notice shall be given 
by publication in such manner as may be prescribed by the rules and régula- 
tions aforesaid." Comp. St. 1913, § 8719. 

Section 5 déclares : 

"That it shall be the duty of each district attorney to whom the Secretary 
of Agriculture shall report any violation of this act, or to whom any health 
or food or drug officer or agent of any state, territory, or the District of 
Columbia shall présent satisfactory évidence of any such violation, to cause 
appropriate proceedings, to be commenced and prosecuted in the proper 
courts of the United States, without delay, for the enforcement of the penal- 
ties as in such case herein provided." Comp. St. 1913, § 8720. 

Section 12 (Comp. St. 1913, § 8728) déclares, among other things, 
that the word "person," as used in the act, shall be construed to 
import both the plural and the singular, as the case demands, and 
shall include corporations, companies, societies, and associations. 

The information filed in this case by the United States attorney under 
the foregoing provisions recites that the information is filed with 
leave of court first had and obtained, and — 

"gives the court hère to understand and be informed, upon the oath of Abra- 
ham L. Knisely and Duncan A: Mclntyre, of Fred Nelson, and of Daniel N. 
Walsh, whose affidavits; are hereto attached and made a part hereof as fol- 
lows, to wit. * * * " 

The information then charges that the défendant a corporation 
organized under the laws of the state of Washington, with its prin- 
cipal office and place of business in the city of Spokane, did, on or 
about the 22d day of November, 1912, contrary to the provisions of 
the foregoing act, ship and deliver for shipment in interstate com- 
merce from the city of Spokane, state of Washington, to the city of 
Cœur d'Alêne, in the state of Idaho, consigned to Nelson Bros, at 
Cœur d'Alêne, in the state if Idaho, certain cases containing eggs, 
and that the article of food so shipped was misbranded. 

To the information are attached the four affidavits therein referred 
to. The first two were taken before a notary public in the state of 
Oregon, the third before a notary public in the state of Idaho, and 
last before the clerk of the District Court of the United States for 
the Northern District of West Virginia. The défendant has appeared 
specially and moved to quash the information, on the grounds, first, 
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that the affidavits thereto attached fail to show probable cause for the 
prosecution and are insufficient to support the information ; and, 
second, because the information does not charge a crime under the 
act of Congress in question. 

[ 1 ] At common law an information might be filed by the Attorney 
General simply on his oath of office and without vérification; and it 
has generally been held in this country, f ollowing the common-law rule, 
that vérification of an information by the prosecuting officer is un- 
necessary, unless required by some statutory or constitutional provi- 
sion. There is no law of the United States requiring vérification of 
informations by the prosecuting officer, but a vérification of some kind 
is no doubt indispensable under the fourth amendment to the Consti- 
tution, where a warrant of arrest is sought or applied for. See Weeks 
v. United States, 216 Fed. 292, 132 C. C. A. 436, L. R. A. 1915B, 651, 
decided by the Circuit Court of Appeals for the Second Circuit June 
18, 1914, where this question is fully considered. Inasmuch as this 
Iprosecution is against a corporation, where no warrant of arrest is 
applied for or can be issued, I am of opinion that an information filed 
by the United States attorney under the sanction of his officiai oath, 
and without vérification, would be suffïcient. But the information 
under considération was not so filed, for it expressly states upon its 
face that it is upon the oath of the several parties named in the an- 
nexed affidavits. Unless I am at liberty to consider thèse affidavits, 
therefore, the information has no sanction whatever. 

[2] As already stated, the three principal affidavits were taken be- 
fore notariés public in other states, and the fourth, standing alone, is 
of no avail. The question therefore arises : Can thèse affidavits, taken 
before notariés, be considered by the court? I am of opinion that 
they cannot. In United States v. Curtis, 107 U. S. 671, 673, 2 Sfup. 
Ct. 507, 509, 27 L. Ed. 534, the court said: 

"So that the underlying question is whether the notary public, whose 
commission is from the state, was, at the respective dates of the oaths taken 
by Curtis, autborized by the laws of the United States to administer such 
oaths. This question we are constrained to answer in the négative. We are 
not aware of any act of Congress whieh gave such authority to notariés 
public in the différent states at the several dates given in the indictment. 
The Assistant Attorney General insists that such authority may be found in 
section 1778 of the Revised Sta tûtes, which déclares: 'In ail cases in which, 
under the laws of the United States, oaths or acknovvledgments may now 
be taken or ruade before any justice of the peace of any state or territory, or 
in the District of Columbia, they may hereaf ter be also taken or made by or 
before any notary public duly appointed in any state, district, or territory, 
or any of the commissioners of the Circuit Courts, and, when certifled under 
the hand and officiai seal of such notary or commissioner, shall hâve the 
saine force and effect as if taken or made by or before such justice of the 
peace.' The authority of the notary to administer thèse oaths to Curtis can- 
not be derived from that section, unless at the dates in question they could, 
under the laws of the United States, hâve been taken before justices of the 
peace in Missouri. But the latter oflicers had no such authority by any féd- 
éral statute to which our attention has been called, or which we are able 
to find. Section 1778, so far as notariés public are concerned, embodies the 
substance of similar provisions in the acts of September 16, 1850 (chapter 52), 
and July 29, 1S54 (chapter 159), and section 20 of the act of June 22, 1874 
(chapter 300). But nothing in thèse acts, even if they remained in force 
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after the adoption of the Revlsed Statutes, supports the authority exercised 
by the notary public who administered thèse oaths to défendant 

"Counsel for the United States further insists that a proper construction of 
section 1778 will authorize a notary public in any State to administer oaths to 
offlcers of national banking. associations, when making reports to the Comp- 
troller of the Currency, if justices of the peace may lawfully do so in this- 
District. But in our judgment no such interprétation of that provision is 
admissible. What Congress intended by that section was to give notariés 
public in their respective states the same authority, in the administration of 
oaths, as is given, under the lawsi of the United States, to justices of the 
peace in the same states, and to notariés public in this District the same 
authority, in administering oaths, which, under the laws of the United States, 
might be exercised by justices of the peace in this District. We hâve seen, 
however, that to justices of the peace, in the several states, such authority 
had not been given by any provision in the Revlsed Statutes, or by any act of 
Congress prior to their adoption. Nor can any support for the indictment be 
derived from the act of August 15, 1876 (chapter 304), which déclares 'that 
notariés public of the several states, territories, and the District of Columbia, 
be, and they are hereby, authorized to take dépositions, and do ail other acts 
in relation to taking testimony to be used in the courts of the United States, 
take acknowledgments and affldavits, in the same manner and with the 
same effect as commissioners of the United States Circuit Court may now 
lawfully take or do.' The power of commissioners of the Circuit Court did 
not, at the passage of that act, extend to the taking of oaths to reports by 
offlcers of national banks. They could take affldavits when required, or allow- 
ed in any civil cause in a Circuit or District Court (Rev. Stat. § 945 [Comp. 
St. 1913, § 1571] ; Act Feb. 20, 1812, c. 25 ; Act Marcta 1, 1817, c. 30) ; or 
administer oaths where, in the same state, under the laws of the United 
States, oaths in like cases could be administered by justices of the peace 
(Rev. Stat § 1778) ; or they could take évidence, affldavits, and proof of debts 
in proceedings in bankruptcy (Rev. Stat. §§ 5003, 5076 ; Act March 2, 1867, c. 
176 ; section 3 of the act of July 27, 1868, c. 258 ; section 20 of the act of June 
22, 1874, c. 390). But the authority of commissioners did not extend to such 
oaths as were administered to Curtis." 

[3] It follows from this décision that a notary public has no au- 
thority under the laws of the United States to administer any oaths 
in connection with criminal prosecutions. The United States attorney 
frankly conceded this on the argument, but contended that inasmuch 
as this is a prosecution against a corporation, commenced by sum- 
mons, it must be deemed to be a civil action. To this proposition I 
cannot yield assent. Ail persons, whether natural or artificial, stand 
upon an equal footing bef ore the criminal laws of the country. True, 
a corporation, by reason of its inhérent nature, cannot commit cer- 
tain crimes, and may not be arrested or imprisoned ; but a proceeding 
against it for the violation of a criminal statute is, and must be, in its 
very nature, a criminal proceeding with ail the incidents of such a 
proceeding until the Législature has declared otherwise. 

Believing, therefore, that the information in itself is insufficient, be- 
cause not under the sanction of the officiai oath of the United States 
district attorney, and that I may not consider the amdavits of no- 
tariés thereto attached, the motion to quash must be granted; and it 
is so ordered. 
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NEW YORK COAL CO. v. SUNDAT CREEK CO. et aL 
(District Court, S. D. West Virginia. February 9, 191&) 

1. Courts ®=>255 — United States Courts — Jtjrisdiction. 

Jurisdiction in an inferior fédéral court is limited by the acts of Con- 
gres» affimiatively conferring it, and the powers of ail such courts are 
to be sought in the acts of Congress. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §& 792, 794, 805; 
Dec. Dig. <S=>255.] 

2. Removal of Causes <©=sl2 — Court to Which Cause May be Removed — 

"Fropeb District." 

Judicial Code (Act March 3, 1911, c. 231) § 28, 36 Stat. 1094 (Comp. 
St. 1913, § 1010), authorizes the removal from state courts of sùits of 
which the United States District Courts are given original jurisdiction. 
Section 29 (section 1011) provides that the party entitled to remove such 
a suit, except suits removable on the ground of préjudice or local influ- 
ence, may file a pétition for the removal in the District Court in the dis- 
trict where such suit is pending. Held that, where the only ground of 
jurisdiction was a diversity of citizenship, an action brought by a Maine 
corporation against a New Jersey corporation and a West Virginia cor- 
poration in a court of Ohio, where both défendants were doing business, 
and where the cause of action arose, could not be removed by the West 
Virginia corporation to the District Court for one of the districts of West 
Virginia, as the "proper district" within section 28 is the district in 
which the suit is pending, especially as the clerk of the state court would 
not be within the territorial jurisdiction of any other District Court and 
could not be reached byits process. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. §§ 32, 
33; Dec. Dig. ®=»12. 

For other définitions, see Words and Phrases, Second Séries, Proper 
District] 

At Law. Trespass on the case by the New York Coal Company 
against the Sunday Creek Company and another. On motion by 
plaintiff to remand to a state court. Cause remanded. 

Louis G. Addison, O. E. Harrison, and T. J. Keating, ail of Colum- 
bus, Ohio, for plaintiff. 

Marshal & Fraser, of Toledo, Ohio, and W. O. Henderson, of Co- 
lumbus, Ohio, for défendants. 

KEEEER, District Judge. This action was originally brought in 
the court of common pleas of Franklin county, Ohio, by plaintiff, a 
corporation organized under the laws of the state of Maine, against 
the Continental Coal Company, a corporation organized under the laws 
of the state of West Virginia and doing business in the state of Ohio, 
and Sunday Creek Company, a corporation organized under the laws 
of the state of New Jersey and also doing business in the state of Ohio. 
The Sunday Creek Company was served with process and appeared 
in the state court, and subsequently the Continental Coal Company 
appeared for the sole purpose of filing a pétition for removal of the 
case to the District Court of the United States foir the South- 
ern District of West Virginia, that being the state and district 
of its incorporation and résidence. The state court granted the peti- 

É=>For other cases see same toplc & KEY-NUMBER In ail Key-Numbered Dlgests & Index»» 
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tion, and the défendant Continental Coal Company has filed in tliis 
court a certified copy of the record in the case, and it is now before 
me upon a motion, by the plaintiff, to remand the case to the court 
of common pleas of Franklin county, Ohio, for lack of jurisdiction 
in this court to entertain the cause upon the pétition for removal ; its 
motion to remand being couched in the following language: 

"United States District Court for the 'Southern District of West Virginia. 

"New York Coal Company, a Corporation, Plaintiff, v. Sunday Creek Com- 
pany, a Corporation, and Continental Coal Company, 
a Corporation, Défendants. 

"Motion to Remand. 

"Now cornes the plaintiff, New York Coal Company, by its attorneys, and 
appearing especially for the purpose of this motion only, saving and reserv- 
ing any and ail objections it has to the manifold imperfections in the mode, 
manner, and method of the removal papers, and expressly denying that this 
court has jurisdiction of this cause or of the plaintiff herein, respectfully 
nioves the court to remand this cause to the common pleas court of Franklin 
county, Ohio, from whence it was removed, for the reason that this suit does 
not involve a controversy and dispute properly within the jurisdiction of this 
court, and that it appears from the face of the record herein and from the pé- 
tition filed in the common pleas court, from which said cause was removed, 
that the plaintiff is a citizen and résident of the state of Maine, and that 
the défendant Sunday Creek Company is a citizen and résident of the state of 
New Jersey, and that the défendant Continental Coal Company is a citizen 
and résident of the state of West Virginia, and this court cannot acquire juris- 
diction of this cause by removal." 

This motion raises a question which I had supposed was finally 
settled in its favor by the décisions of the Suprême Court of the 
United States. Ex parte Wisner, 203 U. S. 449, 27 Sup. Ct. 150, 51 
L. Ed. 264, and In re Moore, 209 U. S. 490, 28 Sup. Ct. 585, 706, 
52 L. Ed. 904, 14 Ann. Cas. 1164. 

[1,2] Jurisdiction in an inferior fédéral court is limited by the acts 
of Congress affirmatively conferring it, and the powers of ail such 
courts are to be sought in the acts of Congress. The statute provid- 
ing for the removal of causes has been in substantially its présent 
form and language since the year 1887. Prior to the décision in Re 
Wisner, supra, authoritatively settling the doctrine, that a cause pend- 
ing in a state court of a neutral state cannot be removed to the fédéral 
court sitting in such state over the objection of the plaintiff, no one, 
so far as I am aware, had ever thought, or ever claimed, that a suit 
so pending in the state court of a neutral state could be removed into 
the fédéral court of some other state; and it has been since the effect 
of the décision in the case of In re Wisner has been apprehended that 
this later interprétation of the removal statute has been set up, in 
the effort to uphold the absolute right, so called, of a nonresident de- 
fendant, sued in a state court, to remove the controversy to a fédéral 
court, viz. to the fédéral court of the district of his own résidence. 

To my mind, not only is there no reason for such construction, but 
such construction is utterly opposed to the only reasons upon which 
removals are authorized by the statute, and to the clear language of 
the statute itself. What are the reasons upon which removals of 
causes are permitted from state to fédéral courts? They are of two 
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classes — the first dépendent upon the nature of the controversy, and the 
second on the citizenship and résidence of the parties. In the first 
class of cases, where the cause of action arises out of a right created 
by a fédéral law or treaty, the défendant (with one single anomalous 
exception now embodied as such in the Judicial Code) may remove the 
cause from the state to the fédéral court, without regard to his citi- 
zenship or résidence, upon the theory that, the cause of action arising 
under fédéral law or treaty, it is manifestly proper that, upon the de- 
mand of either party, it should be tried in the fédéral court. 

In the other class of cases the reasoning proceeds upon the theory 
that the nonresident défendant (who alone may remove) is, or at least 
may be, at a disadvantage in the state court, as compared with the 
résident plaintiff. It is to be remembered that the original jurisdic- 
tion of fédéral courts arising out of diversity of citizenship is not 
gênerai, but, on the contrary, is limited to two spécifie districts, namely, 
that of the résidence of the plaintiff and that of the résidence of the 
défendant, or défendants, if there be more than one and they réside 
in the same district. There is, of course, the further limitation upon 
actual jurisdiction that légal service can be had upon ail the parties 
within the jurisdiction. When ail thèse conditions can be fulfilled, 
and then only, can it be said that a United States court has complète 
jurisdiction of a controversy, conferred by statute, in a cause where 
the only ground of jurisdiction is a diversity of citizenship existing 
between the parties. 

It is true that a qualified jurisdiction in other districts arising by 
consent of the parties — or its équivalent, the waiver of objections — 
has been sustained in numerous cases by the Suprême Court of the 
United States, both in cases originally brought in the fédéral court and 
in other cases removed to such courts ; but none of thèse cases gives 
any support in favor of a jurisdiction, without such consent or waiver, 
in any other than the two districts pointed out by statute, and none 
of the cases on removal gives any warrant in favor of jurisdiction in 
any other territorial district than that in which the suit was pending 
in the state court. 

Recurring to the reason for permitting removals in the case of di- 
versity of citizenship, let me ask how it can possibly apply in the in- 
stant case? The plaintiff is a corporation of Maine, one of the de- 
fendants is a corporation of West Virginia, and the other a corpora- 
tion of New Jersey; and the suit was brought in the state court of 
Ohio, where both défendants are doing business, and where the con- 
tract of lease, whose covenants are alleged to hâve been broken by 
défendants to the damage of the plaintiff, is being executed. 

Can it be said that the underlying reason for removal (adverted to 
in the discussion in both Senate and House of Représentatives in 
1887 when the présent law was passed) exist in this case ? Is the plain- 
tiff, a nonresident landowner, likely to be more highly favored in the 
courts of the state of Ohio than the défendants, who hâve been actu- 
ally there operating the mines and personally acquainted and in touch 
with the citizens of the community? I think not. They ail stand on 
a parity as nonresidents of the state. 
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Again, the construction of the statute hère contended for would 
give rise to no end of controversy, and practical futility, ail of which 
is unwarranted by any language of the statute or fair inference from 
what is contained therein. In the présent case, let us suppose that the 
state court had refused the prayer of the pétition to remove this case, 
and the clerk of the court had declined to furnish an exemplification 
of the record in the state court. In what manner could this court, as- 
suming that it had jurisdiction, compel the certification of the record 
from the state court, as provided for in section 39 of the Judicial 
Code (Comp. St. 1913, § 1021), which punishes the refusai on the 
part of a clerk by fine and imprisonment by the District Court of 
thg United States to which said action or proceeding was removed? 
The clerk of the state court is not within the territorial scope of the 
jurisdiction of this court and could not be reached by its process. 

The provision of the Judicial Code in relation to the jurisdiction of 
courts and the removal of causes thereto from a state court were taken 
bodily from the act of 1887 (24 Stat. 552, c. 373), as corrected by the 
act of August 13, 1888 (25 Stat. 434, c. 866), and in those acts the 
only provision for removal was to the District (then Circuit) Court 
of the district in which the suit was pending in the state court. I take 
the position that the law passed by Congress in 1887, and corrected 
and amended August 13, 1888, is a harmonious whole, and that the 
proper district referred to in section 2 of the act, now embodied in 
section 28 of the Judicial Code, is exactly the same district as that re- 
ferred to in section 3 of the act, now embodied in section 29 of the 
Judicial Code, viz. the district in which the suit may be territorially 
pending in the state court, from which it is sought to be removed. 

The language of the act of 1887, as corrected by the act of August 
13, 1888, in so far as it provides for the removal of a suit from a 
state court to a court of the United States "for the proper district" 
is precisely the same as it was in the act of March 3, 1875 (18 Stat. 
470, c. 137), and the procédure for removal provided by the act of 
March 3, 1887, as corrected by that of August 13, 1888, was precisely 
the same as that provided by section 3 of the act of March 3, 1875, 
except as to the right of removal, which has been restricted by the 
later acts. In other words, the act of March 3, 1875, provided for 
the removal "of such suits into the Circuit Court to be held in the 
district where such suit is pending" ; and no one, under the provision 
of that act, ever contended for the right to remove a case from a state 
to a fédéral court of some other state. 

I fail to see, in the face of the definite provision declaring where 
any such removal shall be had, any permission to remove a case from 
a state court to any other court than the one so pointed out. It must 
be true that jurisdiction upon removal must be affirmatively conferred, 
as well as original jurisdiction, and I regard the words "proper dis- 
trict" as entirely tantamount to the phrase found in the later section 
of both acts, "district where such suit is pending." 

I am aware that this view of the jurisdiction of removal has been 
rejected by Judge Ray, of the Northern district of New York, in 
Park Square Automobile Station v. American Locomotive Co., 222 
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Fed. 979, and by Judge Toulmin, of the Southern district of Alabama, 
in Stewart v. Cybur Lumber Co., 211 Fed. 343; but my views being 
in harmony with those expressed by Judge Hanford in Puget Sound 
Sheet Métal Works et al. v. Great Northern Railway Co., 195 Fed. 
350, by Judge Rose in St. John v. United States Fidelity & Guaranty 
Company, 213 Fed. 685, wherein the statute is exhaustively discussed, 
by Judge Hand in St. John v. Taintor, 220 Fed. 457, by Judge Geiger 
in two cases of Pavick v. Chicago, M. & St. P. Ry. Co. and Klawa v. 
Same, 225 Fed. 395, and still later by Judge Sanborn in Eddy v. 
Chicago, etc., Railway Co., 226 Fed. 120, I content myself with citing 
those cases. 

A strong argument has been made by counsel for the plaintiff upon 
the point that under the laws and décisions of the state of Ohio the 
two défendants occupied the relation of principal and surety under 
the contract sued upon, and that hence the cause was not separable 
within the purview of the fédéral statute, and the time having ex- 
pired for the filing of the pétition for removal by the Sunday Creek 
Company, there could, in no event, be a removal of the cause. It seems 
to be unnecessary to discuss this point, as I take the view that in no 
event could this cause be removed to the Southern district of West 
Virginia, and I therefore omit any discussion of the point so raised 
by counsel for the plaintiff. 

For the reasons assigned, an order may be entered remanding this 
case to the court of common pleas of Franklin county, Ohio, from 
which it was sought to be removed. 
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THE OVERBROOK. 

(District Court, E. D. New York. January 7, 1916.) 

1. Collision <S=»63 — Tugs with Tows — Common Fatjlts. 

Two tugs, one crossing with tows from Jersey City to the New York 
side of the Hudson, and the other making up her tow of two car floats, 
which she had just brought from a slip on the New York side, with a 
strong ebb tide, both held in fault for a collision between the tows. 

[Ed. Note. — For other cases, see Collision, Cent. Dig. § 79; Dec. Dig. 
©=63.] 

2. Collision <@=>37 — Rules fob Preventinq — Staeboard Hand Rule. 

The starboard hand rule applies to a boat approaching on a crossing 
course, so as to pass other boats in motion and aifected by the tide, even 
though they do not seem to be navigating in a definite direction. 

[Ed. Note. — For other cases, see Collision, Cent Dig. §§ 34-36; Dec. 
Dig. ®=>37.] 

3. Collision <S=>67 — Moving and Stationaet Vbssels — Allowance foe Ef- 

fect of Tide. 

If a tow, being approached by another boat, is looked upon as station- 
ary, the approaching boat must keep off, so as to give suSicient clearance, 
in view of the drift of the tide. 

[Ed. Note. — For other cases, see Collision, Cent. Dig. §§ 85, 86; Dec. 
Dig. <©=>67.] 

©ssFor other cases see same toplc & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
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4. Collision <S=>68 — Moving and Drifting Vessels — Voltjntaiiy Movement 
of Dbifting Boat. 

A drifting boat, with power available, is responsible for any effect of 
her movements undertaken wliile drifting, uiiless a signal therefor be 
given in time. 

[Ed. Note.— For otber cases, see Collision, Cent. Dig. § 85%; Dec. 
Dig. <S=»68.] 

In Admiralty. Suit for collision by Peter Aldrich, owner of the 
canal boat Mamie Aldrich, against the steam tug New York Central 
No. 18, with the tug Overbrook impleaded. Decree against both tugs. 

Nelson Zabriskie, of New York City, for libelant. 

Harrington, Bigham & Englar, of New York City (T. C. Jones, of 
New York City, of counsel), for claimant of the New York Central 
No. 18. 

Burlingham, Montgomery & Beecher, of New York City (Chauncey 
I. Clark, of New York City, of counsel), for claimant of the Over- 
brook. 

CHATFIELD, District Judge. On December 12, 1914, the canal 
boat Mamie Aldrich, with a cargo of coal, was in tow of the tug boat 
Overbrook, on a trip from Jersey City to Gansevoort street on the 
New York side of the Hudson river. The Overbrook had one boat 
lashed to her port side, and twoboats on the starboard; the Mamie Ald- 
rich being the outside boat. When just below Franklin street (Pier 24, 
North River), at about 10:15 a. m., with a strong ebb tide, a colli- 
sion occurred on the starboard side of the Mamie Aldrich, which came 
in contact with the port corner of the car float No. 34. This float had 
been drawn out from the slip between Piers 23 and 24, by the New 
York Central tug No. 18, which at the time of the collision was getting 
in a position to proceed up and across the Hudson river to Weehawken. 

The captain of the No. 18 testifies that a line ran from the bow 
of No. 34 to the bow of another float, No. 35, and that he brought the 
floats out of the ship, one after the other, by backing the tug out 
into the river. When float No. 35 was halfway out of the slip, the 
force of the ebb tide carried her downstream, and the No. 18, com- 
ing around to the lower side, pushed the stern of the float No. 34 
up and out in the river. The tug, continuing to shove the No. 34 
against the tide, gradually swung around, so that the starboard side 
of the tug was against the No. 34. In this position her lines were 
fastened, and then the tug, with the float No. 34, dropped back with 
the tide along the side of No. 35, while the lines of No. 35 were car- 
ried up on No. 34, until the floats were lashed side by side. 

Both pilots place the collision at a distance of some 500 feet from 
the ends of the pier, and at a point almost opposite Pier 23. It is ap- 
parent, from an examination of the exhibits, that if the floats dropped 
back to a point where their sterns were below Pier 23, they must hâve 
been withdrawn entirely from the slip, in order to clear the pier, and 
that if the floats were in the positions represented by the diagrams, 
tug No. 18 and float No. 34 must previously hâve been, not only fur- 
ther out in the river, but entirely across the course of the Overbrook 

<g=»For other cases see same topio & KEY-NUMBBR lu ail Key-Numbered Dlgests & Indexes 
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and her barges, at the time when the tug No. 18 began to fall back 
with the float No. 34, so as to drop alongside of No. 35. Furthermore, 
it is apparent from an examination of Exhibit No. 1 that no colli- 
sion from the effect of the ebb tide could hâve occurred between the 
side of the Mamie Aldrich and the port forward corner of car float 
No. 34, unless the float No. 34 was moving out into and up the river, 
or was swinging around down the river, as the case may be. 

It would be a physical impossibility for the tug No. 18 to get im- 
mediately behind the Mamie Aldrich with the No. 34 alongside of the 
Mamie Aldrich, unless the tug No. 18, with its floats, had overtaken 
the Aldrich tow, or unless the bow of No. 34 had moved out and 
down the river after the Aldrich had passed up the river alongside the 
No. 18. There is no claim that the Aldrich floated back and ran upon 
the corner of the float No. 34. 

There is also a conflict in the testimony, in that the captain of the 
Overbrook testifies that the two floats had been fastened alongside of 
each other at the time of collision, and that the No. 18 was proceed- 
ing out and up the river, while the captain of the No. 18 testifies that 
he had not made up his tow. 

As the tug No. 18 would seem to hâve had suffieient power to move 
the tow up the river, if she had gotten under way with her floats in 
towing position, and as there would be no logical explanation of such 
a collision if the No. 18 was ready to proceed ahead while the Aldrich 
was still overtaking, it would seem that the testimony of the witnesses 
for the No. 18, that the floats had not yet been fastened together and 
that the tug was not yet ready to proceed, is the more likely story. 

Upon this conflict of fact the case was submitted as essentially in- 
volving a question of law. The Overbrook contended that although 
she was proceeding on a course up the river and toward the New 
York shore, and although this would place the No. 18 and her tow 
upon the starboard hand of the Overbrook, no signal was necessary, 
so long as the Overbrook maintained a course which would allow her 
to pass safely. The Overbrook further contends that the starboard 
hand rule does not apply to boats which were not navigating up to the 
time when, as the Overbrook contends, . they suddenly drifted down- 
stream and out into the stream, under the force of the No. 18, in 
pushing the float No. 34 up against the float No. 35. 

The No. 18, on the other hand, which had blown a slip whistle when 
coming out, but which gave no other navigation signal until an alarm 
was blown just before the collision, contends that it was not bound 
to give any signal to the Overbrook and that the Overbrook was the 
burdened vessel. The No. 18 admits that it had no course in the 
sensé of navigation, but it also dénies that it moved out into the river 
so as to require it to give a navigation signal. It further argues that 
the Overbrook, which was navigating, must keep away so as to avoid 
danger from any proper change of position or movement of the No. 
18, even though that be not of suffieient extent to require the No. 18 
to give notice of what she was doing. Britain S. S. Co. v. J. B. King 
Transp. Co., 131 Fed. 62, 65 C. C. A. 300. 

[2, 3] No case has been cited to show that that rule of navigation, 
known as the starboard hand rule, does not apply to a boat which is ap- 
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proaching on a crossing course, and which must pass other boats în mo- 
tion and affected by the tide, even though they do not seem to be navi- 
gating in a definite direction at the time. The effect of the tide itself 
would give sufficient movement to the No. 18 and her tow to require 
the Overbrook to keep off, if the course of the Overbrook intersected 
the path of drift within an area where danger of collision was ap- 
parent. If the Overbrook, however, looked upon the tow of the No. 
18 as stationary, or already across the Overbrook's course, and if the 
Overbrook intended to pass as close as possible behind the boats as 
they drifted with the tide, then the Overbrook did not keep away to 
a sufficient distance to give safe clearance. 

On either theory, she is clearly responsible for at least a share in 
this collision, and having been brought in by the No. 18, under allé- 
gations of fault, decree must go against the Overbrook, unless the No. 
18 was also at fault. But, in order to détermine whether the tug No. 
18 is also responsible in any degree for the collision, we must consider 
the rule of law applicable to the No. 18, and it will be necessary to 
détermine the exact facts of the No. 18's situation at the time of the 
accident. 

It has already been determined that the collision must hâve occurred 
before the No. 18 had both boats in a towing position and had gotten 
under way. The gênerai weight of testimony supports a finding that 
the bow of the No. 35 and the stern of the No. 34 had corne even 
with each other, and that the lines fastening the floats at this point 
had been or were being made fast. An examination of the diagrams 
and of the testimony of the captain would indicate that at this time 
he was exerting some force with his engines, so as to send the No. 
34 ahead and to force her bodily up the river against the ebb tide. He 
would thus be closing the gap between the lower ends of the floats and 
at the same time would prevent further drifting down the river. But 
in so doing he wou'ld be changing from a course under the influence 
of the tide and of his engines while making up his tow to a course 
against the tide and substantially across the course of the Overbrook, 
which at that time must hâve reached a. point where the Aldrich was 
very close to the corner of the barge No. 34. 

[4] If the boats did not move ahead, the tide would then swing the 
outer and upper end of No. 34 down the river and toward the Aldrich. 
Hence, instead of continuing upon a course or maintaining a position 
where the Overbrook coiild safely pass, the No. 18 undertook to 
proceed ahead through the water, without giving warning to the 
Overbrook, and at a time when the No. 18 had no right to assume that 
the Overbrook was respecting the starboard hand rule, to the extent 
of keeping entirely out of the way. The No. 18, therefore, was re- 
sponsible for the effect of her movement and should hâve continued 
to drift down the river until the Overbrook had passed, unless there 
was time to signal to the Overbook as to what the No. 18 intended 
to do. 

This makes it necessary to find that the No. 18 in some way worked 
ahead further out in the river, or swung downstream, into collision. 
Even if the Overbrook was mistaken when she saw the No. 18 and 
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float No. 34 fall back along No. 35, and if the Overbrook thereupon 
went in too close to the barge No. 34, nevertheless the No. 18 did not 
respect the situation which she created when she ceased her character 
of a drifting object, and when she attempted to change her position 
by the force of her engines, without signaling to the Overbrook, which 
was then in such close proximity that alarm signais followed almost 
immediately. 

The damages will therefore be divided. 



LOEWE et al. v. UNION SAVINGS BANK OF DANBURY. 

(District Court, D. Cormecticut. February 8, 1916.) 

Nos. 1801, 1802, 1S05, 1807. 

1. Attachment ©=178 — Pboperty Subject to Attachment — Necessity That 

Debt be "Due." 

Gen. St. Conn. 1902, § 880, provides for attachment when a debt is due 
a défendant iii a civil action, and that from the date of leaving copy of 
the writ with the debtor any debt due from such garnishee shall be se- 
cured to pay any judgment recovered. Section 931 provides that, if judg- 
ment be rendered for plaintiff in any action by foreign attachment, ail 
effects in the hands of the garnishee at the time of the attachment, or 
debts then due to défendant, shall be subject to the judgment. Section 
3340 provides that the net income of any savings' bank in excess of one- 
eigbth of 1 per cent of its deposits may be semiannually divided among 
its depositors ; and sections 3441 and 3442 ref er to this as a dividend, and 
provide that in declaring dividends the directors shall hâve power to dis- 
criminât* between depositors, etc. Held, that where savings hank de- 
posits were attached, and thereafter and before final judgment the de- 
positors assigned the dividends or interest accruing on the deposits and 
which were declared after the attachment, the assignée and not the 
attaching creditors was entitled to such dividends, since for a debt to be 
"due" under the Connecticut décisions there must be an existing obligation 
for which the garnishee would be liable to the défendant in an action 
in the nature of debt or assumpsit, and savings bank depositors hâve no 
légal reniedy to enforce the payment of interest until dividends are declar- 
ed by the direetors. 

[Ed. Note.— For other cases, see Attachment, Cent Dig. §§ 528-534; 
Dec. Dig. <©=>178. 

For other définitions, see Words and Phrases, First and Second Séries, 
Due.] 

2. Gaknisiiment €=115 — Interest — Liability of Gabnisiiee. 

In Connecticut, unless a garnishee, in the absence of an express con- 
tract to pay interest, bas mingled rooney attached in his hands with his 
own, he cannot be required to pay interest on.it; but, if he has, the in- 
terest may be attached as an incident to the debt. 

[Ed. Note. — For other cases, see Ganiishment, Cent. Dig. § 234; Dec. 
Dig. <3=>115.] 

At Law. Separate actions in the nature of scire facias by D. E. 
Loewe and others against the Union Savings Bank of Danbury, against 
the Norwalk Savings Society, against the South Norwalk Savings 
Bank, and against the Savings Bank of Danbury. Order denying cer- 
tain relief sought. 

See, also, 222 Fed. 342 ; 226 Fëd. 294. 

<J=>For otlier cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexe» 
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Daniel Davenport, of Bridgeport, Conn., and Walter Gordon Mer- 
ritt, of New York City, for plaintiffs. 

John R. Booth, of Danbury, Conn., for Union Savings Bank of 
Danbury. 

John H. Light, of Norwalk, Conn., for Norwalk Savings Society 
and South Norwalk Savings Bank. 

J. Moss Ives, of Danbury, Conn., for Savings Bank of Danbury. 

William F. Tammany, of South Norwalk, Conn., and Martin J. 
Cunningham, of Danbury, Conn., for United Hatters of North 
America. 

'THOMAS, District Judge. Thèse are actions in the nature of scire 
facias, brought pursuant to section 931 of the General Statutes of 
Connecticut, Revision of 1902, to enforce attachments by mesne process 
in the original actions upon which thèse actions are founded. The 
attachments were made pursuant to the provisions of section 880 of 
the General Statutes of Connecticut, Revision of 1902, and covered 
certain funds on deposit with thèse défendants — savings banks in- 
corporated under charters from the Connecticut General Assembly. 

[1] Before the rendition of final judgment in the original action in 
which the attachments were made, the défendants assigned to the 
United Hatters of North America, a voluntary association, the divi- 
dends or interest accruing on said deposits and which were declared 
after the attachment, and by virtue of said assignments said United 
Hatters of North America claim to be the owner of said dividends. 1 
The association has appeared to défend thèse actions pursuant 
to an order heretofore entered herein under section 937 of the General 



i It was stipulated between counsel that the transfers of the accounts of the 
défendants in the Savings Bank of Danbury were ail made substantially as 
follows: 

"Bethel, Conn., Nov. 9, 1903. 
"Treasurer of the Savings Bank of Danbury: 

"Pay John Phillips, Sec, or bearer, the whole amount standing to my crédit, 
and charge the same on my deposit book No. 299S9. 

"Frederick E. Benedict 

"Witness: Michael Crowe." 
"$819.23. Danbury, Conn., April ISth, 1904. 

"Savings Bank of Danbury: 

"Pay Martin Lawlor, Sec'y, etc., or order, eight hundred and nineteen and 
23 /ioo dollars, or so much as may be due on my deposit book, No. 27S0S. 

"Théodore G. Bright. 

"Witness: G. Fred Lyon." 

And that the deposits in the Union Savings Bank of Danbury, the Nor- 
walk Savings Society, and the South Norwalk Savings Bank were ail trans- 
ferred as follows: 

"$502.92. Danbury, Ct., Dec. 14, 1903. 

"The Union Savings Bank of Danbury, Conn.: 

"Pay to John Phillips, Sec'y, or order, flve hundred and two and B2 /ioo 
dollars, and charge my account No. 20562. 

"[Sign hère] Fred S. Blackburn. 

"Witness: H. C. Shalvoy." 

And that each transfer was accompanied by delivery of the deposit book of 
the défendant making the transfer. 
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Statutes of Connecticut, Revision of 1902 (see 226 Fed. 294), and lias 
filed an answer in which it is alleged that the dividends or interest ac- 
cruing and declared subséquent to the original attachment were not 
held by the attachment, but passed to it and became its property by 
virtue of the assignments. So the sole question in this proceeding 
is whether the interest or dividends which hâve accumulated in the 
hands of the several banks, and which would belong to the depositors 
but for the assignments, now belong to the judgment creditor by virtue 
of the original attachment, or to the assignée of the fund by virtue 
of the assignments which were made after the attachments. 

Section 880 of the General Statutes, Revision of 1902, provides that 
where a debt is due from any person to the défendant in a civil action 
the plaintiff may insert in his writ a direction to the officer to leave a 
true and attested copy thereof and of the accompanying complaint, at 
least 12 days before the session of the court to which it is returnable 
with such debtor of the défendant, and that from the date of leaving 
such copy any debt due from such garnishee shall be secured in the 
hands of such garnishee to pay such judgment as the plaintiff may re- 
cover. The liability of the garnishee is further defined in section 931 
of the General Statutes of Connecticut, Revision of 1902, so as to 
include : 

"Ail the effects in the hands of the garnishee at the tlme of the attachment, 
or debts then due from him to the défendant" 

— excepting that in the case of a debt, legacy, or distributive share 
the liability of an executor, administra tor, or trustée garnisheed shall 
extend to and include any debt, legacy, or distributive share "due or 
to become due." 

■So the question in the présent case is as to the meaning of the 
words "debt is due" in section 880, and the words "debts then due" 
in section 931, and the answer to this question will furnish the answer 
to the proposition of law hère involved. The meaning of thèse words 
has several times been before the Suprême Court of Errors of Con- 
necticut for judicial ascertainment and définition. While it has always 
been the policy of the courts of Connecticut to liberally construe the 
statute, and not to restrict its application to liquidated debts, they hâve, 
nevertheless, at ail times insisted that, in order that the debt sought 
to be attached should be "due," there should be an existing obligation 
for which the garnishee would be liable to the défendant in an action 
in the nature of assumpsit or debt. Thus, in Fitch v. Waite, 5 Conn. 
117, 122, it was held that: 

"The moment of service is the précise period when a debt is attached, and 
if it be then existing it is secured by the process ; but if it does not thea 
exist no lien is created, as the opération of an attachment, from its nature, is 
immédiate, and not prospective. A future liability is not attachable, for the 
conclusive reason that it is not a debt due." 

To the same effect is Coburn v. City of Hartford, 38 Conn. 290, 
where it was held that there must be an "existing debt" when the at- 
tachment is made, although it might be payable in the future. Again, 
in Holcomb v. Town of Winchester, 52 Conn. 447, 52 Am. Rep. 609, 
it was held : 

230 F.— 20 
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"That the word 'debt,' as used in the law of garnishment (as the process la 
elsewhere usually termed), includes only légal debts, or causes of action for 
which debt or assumpsit may be maintained." 

Such also is Sand Blast File Sharpening Co. v. Parsons, 54 Conn. 
310, 313, 7 Atl. 716, where the court said that the word "due," as 
used in the foreign attachment statute, imported an existing obligation 
and that where there is a condition précèdent to the liability there is 
no existing indebtedness which can be garnisheed. 

Another instructive case is Cunningham Lumber Co. v. N. Y., N. 
H. & H. R. R. Co., 77 Conn. 628, 60 Atl. 107. That was the case 
of a written contract for labor and materials which made no provision 
as to the time of payment and in which nothing was due until the con- 
tract was performed. It was held that there was nothing to attach 
until the contract was performed. 

And in the very récent case of Ransom v. Bidwell, 89 Conn. 137, 
140, 93 Atl. 134, there is a definite récognition of the principle that 
the obligation of the garnishee must be certain as to the liability to pay 
although the amount of the indebtedness is one which can be fairly 
investigated and determined in an action of scire facias based upon the 
attachment already made. 

[2] In Une with the précédents cited are Woodruff v. Bacon, 35 
Conn. 97, Candee v. Skinner, 40 Conn. 464, Phcenix Insurance Co. 
v. Carey, 80 Conn. 426, 68 Atl. 993, and Cox v. Cronan, 82 Conn. 
175, 176, 72 Atl. 927, 135 Am. St. Rep. 268. The gênerai conclusion 
of law to be drawn from thèse décisions is that, unless a garnishee 
{in the absence of an express contract to pay interest) has mingled the 
money attached in his hands with his own, he cannot be required to 
pay interest on it ; but, if he has, the interest may be attached as an 
incident to the debt. 

And this brings us to the vital question involved : Were thèse banks 
(in the absence of an express contract to pay interest) under légal ob- 
ligation to pay thèse depositors interest on their deposits as an inci- 
dent of the deposit, and was there any légal remedy open to the de- 
positors at the time of the attachments to enforce such obligation? 
In my opinion each of thèse questions must be answered in the néga- 
tive. Savings banks, as they exist in Connecticut, are held to be in- 
corporated agencies of the depositors for their benefit, and a person 
making a deposit in a savings bank becomes substantially a part owner 
of ail the assets of the bank. This was held in Osborn v. Byrne, 43 
Conn. 155, 160, 21 Am. Rep. 641, where it was said that a savings 
bank is an incorporated agency for receiving and loaning money on 
account of the owners ; it has no stock and no capital, and is merely 
a place of deposit, where money can be left to remain or be taken 
out at the pleasure of the owner, and that — 

"the depositors in savings banks bear the same relation to each other and to 
the assets of the bank that stockholders in other monetary institutions do to 
each other and to the property of the bank." 

A like view of the subject is taken in Coite v. Society for Savings, 
32 Conn. 173, Bunnell v. Collinsville Savings Society, 38 Conn. 203, 
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9 Am. Rep. 380, and Price v. Society for Savings, 64 Conn. 362, 366, 
30 Atl. 139, 42 Am. St. Rep. 198. 

Interest was not due the depositors of the banks nâmed as gar- 
nishees until declared, either under their charters or the statutes of 
Connecticut limiting the rate of dividends payable to depositors. Re- 
vision of 1902, §§ 3440, 3441, and 3442. Thèse sections, which were 
enacted for the protection of depositors — Bank Commissioners v. Wa- 
tertown Savings Bank, 81 Conn. 261, 70 Atl. 1038 — are as follows: 

"Sec. 3440. Dividends. The net income of any savings bank, in excess of 
one-eighth of one per cent, of its deposits, aetually earned during the six 
months last preceding, and no more, may be semiannually divided among its , 
depositors. No dividend shall exceed a rate of four per cent, per annum, ex- 
cept as provided in section 8441. 

"Sec. 3441. Surplus. No savings bank shall make any dividend, except as 
provided in section 3440, until its surplus shall hâve accumulated to an 
amount equal to three per cent, of its deposits. Such surplus shall be kept 
as a contingent fund; but no savings bank shall carry to its contingent fund 
more than ten per cent of its deposits ; and any surplus beyond that amount 
shall be divided among the depositors entitled to such dividends, in sums of 
not less than one per cent, of its deposits. 

"Sec. 3442. Discrimination in Dividends. In declaring dividends the direct- 
ors of savings banks shall hâve power to discriminate between deposits of 
one thousand dollars or less, and those over that sum. Such discrimination 
shall not exceed one per cent, per annum, and if, at any time, a discrimina- 
tion becomes necessary, it shall be made in favor of those deposits which are 
less than one thousand dollars." 

This interest is in the nature of a dividend; in fact, it is a dividend, 
and is expressly treated as such by the statutes quoted, and until de- 
clared in the way pointed out by the statutes (in the absence of a 
contract) it is not a debt which may be collected by légal proceedings in 
the nature of assumpsit or debt. The only remedy of a depositor for 
the unlawful neglect of the trustées of a savings bank to déclare a 
dividend which had been earned would clearly seem, as in the case 
of a corporation with capital stock, to be an équitable proceeding to 
compel the trustées to déclare a dividend, as distinct from and sepa- 
rate from the fund upon which it is declared, and until that is done 
it cannot and does not become the individual property of the depositor. 
This principle is clearly recognized in Lippitt v. Thames Loan & Trust 
Co., 88 Conn. 185, at page 207, 90 Atl. 369, the case of a receivership 
of a trust company with a savings bank department, where in the 
course of the opinion the court said : 

"As we understand the facts of this case, the several savings department 
depositors hâve not made their deposits upon a spécial contract to pay them 
a stated rate of interest. If our understanding be correct, the savings depart- 
ment depositors are not entitled to interest or to dividends upon their deposits 
beyond the last déclaration of dividend." 

Clearly, in the light of the authorities cited, the attaching creditors 
acquired no more or greater rights than the depositors held at the time 
of the attachments. If, through défalcation, or unfortunate invest- 
ments, or dépréciation of securities, the assets of a savings bank be- 
come so impaired that the trustées could not legally déclare the divi- 
dends, the depositors would share in the loss, and would hâve no rem- 
edy either in law or equity to compel the payment of dividends (au- 
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thorities supra), and if in such case they would be without a remedy, 
I fail to see bow the attaching creditors acquire any rights by virtue 
of thèse attachments. The liability to pay the dividend was clearly 
subject to a condition précèdent. 

My conclusion therefore is that ail interest accruing after the at- 
tachments belongs to the assignée by virtue of the assignments, and 
not to the attaching creditors. 

Let an order be drawn in accordance with this opinion. 



THE METTACOMET. 

(District Court, D. Massachusetts. August 12, 1915.) 

No. 1029. 

1. Seamen <©=j18 — Wages — Extra — Members of Fishing Crew — Liabilitï 
of Vessel. 

The extra wages due a cook on a fishing vessel, where ail hands ship on 
the lay, but the cook is to reeeive an "extra" of a certain sum per day or 
month, are a, preferred charge against the catch, and in the absence of 
any différent agreement the vessel is not liable therefor, where there was 
no catch. 

[Ed. Note. — For other cases, see Seamen, Cent. Dig. §§ 76-82 ; Dec. Dig. 
®=>18.] 

2 Partnership i§=j32-— Seamen on Lay — Liability fob Advances to Masteiî 
■ — "Partner." 

Where the owner of a vessel lets her to a master for a fishing voyage on 
a lay by which the master and crew are to pay ail ninning expenses, and 
the master ships his own crew, they are not partners with the master in 
the enterprise, so as to be liable with him for advances made to him by 
the owner for running expenses. 

[Ed. Note. — For other cases, see Partnership, Cent. Dig. § 34; Dec. 
Dig. <§=>32. 

For other définitions, see Words and Phrases, First and Second Séries, 
Partner.] 

In Admiralty. Suit by R. H. Holmes against the schooner Metta- 
comet. Decree for respondent. 

Richard H. Wiswall and John R. Lazenby, both of Boston, Mass., 
for libelant. 
J. M. Marshall, of Gloucester, Mass., for claimant. 

MORTON, District Judge. This is a libel in rem to recover from 
the fishing schooner Mettacomet wages alleged to be due to the libel- 
ant. The case was heard in open court. 

One Manuel Simmons was the managing owner of the Mettacomet. 
In November, 1913, he let one McDonald take her, as master, for a 
bluefishing voyage in Southern waters on the one-fifth lay. This 
lay is the same as the more common one-quarter lay, except that the 
vessel takes only one-fifth of the gross catch, instead of one-quarter 
thereof . McDonald was to ship his own crew ; the owners had 
nothing to do with that. The master and crew were to pay ail run- 
ning expenses of the vessel. McDonald shipped two or three men 

ê=»For other cases see same topic & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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in Gloucester, and then brought the schooner to Boston, where he 
shipped the rest of the crew, including the libelant, who was shipped 
as cook. The agreement between him and the master was entirely 
oral, and was only that he should receiye "as good a lay as any cook 
going out of the dock." This he claims amounted to a "share" in the 
catch and fixed wages of $1 a day in addition ; and I so find. The 
arrangement is sometimes referred to as "a share and an, extra." It 
is customary in the fishing business for cooks to be paid in that way; 
and this custom was known to Simmons. The amount of the "ex- 
tra" varies with the size of the vessel and the length and character of 
the trip in contemplation. The ordinary "extra" for a vessel the 
size of the Mettacomet would not amount to more than $20 a month. 
The owners had no knowledge of the terms on which the master 
engaged the cook, and no authority to interfère as to them. 

The Mettacomet left Boston about November 13, 1913, and arrived 
back about May 5, 1914. She caught practically no fish during the 
voyage, not nearly enough to pay the operating expenses. McDonald 
drew on Simmons from time to time for advances of money in order 
to pay for food, gasoline, etc. Such trips, which are called "broken 
trips," or "brokers," while not uncommon, are by no means unknown 
in the fishing business. 

[1 ] The claim of Holmes hère in question is to recover from the ves- 
sel or her owners his wages of $1 per day, agreed upon between him and 
the master. On successful trips the cook's wages, or "extras," are 
paid as a bill from the part of the catch which belongs to the master 
and crew before the apportionment of their shares. It is clear that 
as between the vessel or her owners, on the one side, and the master 
and crew, on the other, the latter are bound to pay the wages hère 
claimed; indeed, this is not denied by the libelant. His contention 
is that the vessel or her owners are liable for his wages only when the 
catch is not enough to pay them. 

It was decided by the Circuit Court of Appeals for this circuit in 
The Carrier Dove, 97 Fed. 111, 38 C. C. A. 73, that the shares of the 
crew were in effect wages, and were recoverable from the vessel when 
the master absconded with the proceeds of the catch. It is urged 
that the principle there established covers this case. The ground upon 
which that décision ultimately rests is that the vessel was responsible 
for the misconduct of the master, to whom she had been let by her 
owners. In this case there is no question of any misconduct ; it turns, 
as it seems to me, upon the agreement between Holmes and the 
master. The libelant testified that on previous voyages, when there 
had been no catch, he had always been paid by the skipper; "if he 
wants to hold his cook, he must pay him." McDonald testified that 
Holmes — 

"was supposed to get wages when we got our share. I expected he was 
to be paid from the catch, same as! I was. None of the crew were to get 
anything unless fish were caught." 

There was never any express agreement between the libelant and 
McDonald as to the payment of his "extra," if no catch should be 
made. 
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The libelant asserted that there was a custom for the owners of 
the vessel to pay the cook's wages, or "extra," on "broken trips." 
The évidence, however, certainly fails to establish any such custom. 
In a few instances, where the owners evidently desired to retain the 
services of the cook for succeeding trips with the vessel, they hâve 
paid his money wages. In other cases, where the master desired to 
secure the services of the cook for succeeding trips with him, he 
paid the cook's money wages out of his own pocket. Where the 
crew remains the same on succeeding trips as on the "broken trip," 
advances made by the owners for supplies on the "broken trip" are 
sometimes deducted from the share of the catch coming to the crew 
on the succeeding trips. See comment by Lowell, J., The Carrier 
Dove (D. C.) 93 Fed. 979. There is no custom décisive of the ques- 
tion at issue, or well enough recognized to be read into the agreement 
between Holmes and McDonald under which Holmes shipped. It 
seems to me the cook's "extra" is in effect a preferred share, to be 
paid out of the catch ; that Holmes' wages, both share and extra, were, 
like those of tlie rest of the crew, contingent upon a catch being made, 
and that he shipped upon that understanding and agreement; and 
I accordingly so find. It follows that he is not entitled to recover 
from the vessel, and that the libel must be dismissed. This disposes 
of the principal case. 

[2] In the claim and answer of the owners, they assert a bill against 
Holmes for his pro rata share, with the master and with the rest of 
the crew, of the advances made by the managing owner at the request 
of the master for food and supplies during the trip. The claimant's 
contention is that the master and crew, including Holmes, were part- 
ners and joint charterers of the Mettacomet for the trip in question. 
This contention is not, I think, borne out by the facts. The arrange- 
ments for the charter of the vessel were made between the managing 
owner and McDonald. The crew had not yet been engaged, and had 
nothing to do with them. In this respect the facts are very similar 
to those of The Carrier Dove, ubi supra, in which it was held that 
the crew were not charterers, nor partners with the master, but 
"were hired fishermen, whose wages were dépendent on the success 
of the fishing in which they engaged." Webb, J., 97 Fed. 112, 38 
C. C. A. 73. 

It follows that the claimants are not entitled to repayment from 
Holmes of any part of the sums advanced to the master. 



UNITED STATES v. ABRAMS et al. 

(District Court, D. Vermont February 23, 1916.) 

No. 294. 

1. CUSTOMS DUTIES <®==>121 VIOLATION OF CUSTOMS LAWS STATUTORY PROVI- 
SIONS. 

Tariff Act Aug. 5, 1909, c. 6, § 28, subsec. 9, 36 Stat. 97, provicies that if 
any owner shall enter or introduce into the commerce of the United 
States any iinported merchandise by means of any fraudulent or false 

©saFor other cases aee same topic & KEY-NUMBBR in ail Key-Numbered Digesis & Indexes 
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invoîce, affidavit, letter, or paper, or by means of any false statement, by 
means whereof the United States may be deprived of the lawful dutiea 
accruing thereon, such person shall be flned or imprisoned. Held, that 
any fraudulent or false invoice, affidavit, letter, or paper, or any false 
statement, regarding the value of imported merebandise, whether re- 
quired by statute or not, is a violation of tbis section. 

[Ed. Note. — For other cases, see Customs Duties, Cent. Dig. § 261 ; Dec. 
Dig. <S=»121.] 

2. Customs Duties <§=>134 — Violation of Customs Laws — Indictment. 

A count in an indictment cbarged tbat défendants unlawfully imported 
from Canada into the United States certain imported merebandise sub- 
ject to a duty to be computed on the then value, at a valuation much 
lower than its actual value, by means of a false statement, a fraudulent 
invoice, and a false affidavit, for the purpose of defrauding the United 
States; that défendants caused such merebandise, of which they were 
then the owners, to wit, a specified quantity of Indian baskets, to be 
passed through the customs house, and did so pass it and introduce it into 
the commerce of the United States by means of such statement, invoice, 
and affidavit which represented the value of such merebandise to be 
$41.04, and no more, when in fact its value was $62 ; and that défendants 
did such acts knowing the statement, invoice, and affidavit to be false. 
Held, that this was sufficient to charge a violation of Tariff Act Aug. 5, 
1909, § 28, subsec. 9. 

[Ed. Note.— For other cases, see Customs Duties, Cent. Dig. §§ 336-339; 
Dec. Dig. <S=>134.] 

Criminal prosecution by the United States against Morris N. Abrams 
and another. Heard on demurrer by défendant Joseph S. Abrams 
to each count of the indictment. Demurrer overruied. 

See, also, 230 Fed. 313. 

Vernon A. Bullard, U. S. Atty., of Burlington, Vt. 
Curie, Smith & Maxwell, of New York City (Thomas M. Lane, of 
New York City, of counsel), for défendant. 

HOWE, District Judge. Subsection 9 o£ section 28 of the Tariff 
Act of August 5, 1909 (36 Stat. 97) provides: 

"That if any * * * owner * » » shall enter or introduce, • • * 
into the commerce of the United States any imported merchandise by means of 
any fraudulent or false invoice, affidavit, letter, paper, or by means of any 
false statement, written or verbal, or by means of any false or fraudulent 
practice or appliance whatsoever, * * * by means whereof the United 
States shall or may be deprived of the lawful duties, * * * accruing 
upon the merchandise, * * * embraced or referred to in such invoice, 
affidavit, letter, paper, or statement, * * * such person shall * • • 
be flned * * * or be imprisoned * * * " 

It is not claimed that there is any material différence between any 
of the 30 counts in the indictment, except as to time and place, quan- 
tity, and value of the goods imported. Each count of the indictment 
charges : 

" * * * that on, etc., at, etc., [the défendants] did unlawfully import 
from the Dominion of Canada, and enter and introduce into the commerce of 
the United States, certain imported merchandise which was subject to the 
payment of a duty to be computed on the then value of said merchandise, at 
a valuation much lower than the actual value of said goods, by means of a 
false statement, a false and fraudulent invoice of said goods, and a false affi- 
davit • * * presented * * * to the United States customs officer, 
* * * ail for the purpose of defrauding the United States ; * * * that 
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the [défendants] did * * * cause ail of said merchandise, of ail of wtrich 
they were then and there the ov:nera, to wit, 49 b/i 2 dozen of Indian baskets, 
to be passed through the custom house at Island Pond, and did so pass the 
same through the custom house and introduce the same into the commerce of 
the United States, * * * by means of said false statement, false and 
fraudulent invoice and affidavit, which * * * stated and represented the 
value of said merchandise to be $41.04 and no more, when in truth and in tact 
the then value of said merchandise was a much greater sum than the sum 
mentioned in said statement, false invoice, and false affidavit, to wit, the sum 
of $62.00; that the [défendants], being then and there the owners and im- 
portera of ail of said goods and well knowing said false statement, false and 
fraudulent invoice, and false aflidavit to be false, * * » did ail of said 
acts above mentioned. * * * " 

[1] Without regard to the provisions of the other suhsections of 
section 28, requiring, in case the importée merchandise was obtained 
by purchase, a tru'e and full statement of the time when, the place 
where, the person f rom whom, the same was purchased, and the actual 
cost thereof; and in case it was obtained in any other manner than 
by purchase, the actual market value or wholesale price thereof, at 
the time of the exportation to the United States, in the principal 
markets of the country from whence exported, subsection 9 requires 
honesty and prohibits dishonesty in whatever is written or said to the 
government regarding the value of the imported merchandise, and if 
its "then value," "actual value," "value," "true and accurate value," 
is falsely stated by the owner, as alleged in each count of the indict- 
ment, subsection 9 is violated. This section prohibits any fraudulent 
or false invoice, affidavit, letter, paper, or any false statement, written 
or verbal, whether required by statute or not. Whenever any fraudu- 
lent or false invoice, affidavit, letter, paper, or any false statement, 
written or verbal, is made regarding the value of imported merchandise, 
this section is violated. 

[2] It is alleged in each count of the indictment: (1) That the de- 
fendants owned the merchandise ; (2) its kind and quantity ; (3) that 
the défendants entered and introduced it into the commerce of the 
United States by means of a false and fraudulent invoice, statement, 
and affidavit; (4) well knowing that such invoice, statement, and 
affidavit were false ; and (5) that they did this for the purpose of 
cheating and defrauding the United States; and facts showing that 
the invoice, statement, and affidavit were false and fraudulent in stat- 
ing the value of the imported merchandise are sufficiently stated. The 
allégation in the third count is that : 

The défendants stated the value of the merchandise to be "$41.04. and no 
more, when in truth and in fact the then value of the said merchandise was 
a much greater sum, * * * to wit, the sum of $62, * * * an( i that 
[the défendants], * » * well knowing such false statement, false and 
fraudulent invoice, and false affidavit to be false, did ail of the acts above 
mentioned * * * for the purpose of cheating and defrauding the United 
States. * * *" 

Ail of the other counts contain the same allégations, except that the 
quantity and value of the imported merchandise therein described is 
stated in différent amounts. Each count of the indictment clearly 
charges a violation of subsection 9. 

Therefore the demurrer is overruled, and each count of the indict- 
ment is adjudged sufficient. 
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TJNITED STATES v. ABRAMS et al. 

(District Court, D. Vermont, February 23, 1916.) 

No. 294. 

L Criminal Law <S=393 — Evidence — Articles Wbongfdixy Obtained from 
Accused. 

Const. U. S. Amend. 4, provides that the right of the people to be se- 
cure against unreasonable searches and seizures shall not be violated. 
Amendment 5 provides that no person shall be cornpelled in any criminal 
case to be a witness against himself. Relying upon a promise or threat 
by customs officers that it would be better for him if he gave them what 
they wanted, défendant permitted them to take and carry away from his 
place of business certain iuvoices, documente, and other papers. Held, 
that the delivery of the papers under this promise or threat was involun- 
tary in law, and the taking thereof was a violation of defendant's con- 
stitutional rights, and the papers were not admissible in évidence against 
him on a criminal trial. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. §§ 8T1-874 ; 
Dec. Dig. @=>393.] 

2. Searches and Seizures ©=7 — Retubn of Papers Taken. 

The District Court has authority to order a return of papers in the pos- 
session of the district attorney and other officers of the court which hâve 
been obtained from a défendant by officers of the government while act- 
ing under color of their office. 

[Ed. Note. — For other cases, see Searches and Seizures, Cent. Dig. § 5; 
Dec. Dig. @=»7.] 

Criminal prosecution by the United States against Morris N. Abrams 
and another. Heard on the pétition of défendants to require the dis- 
trict attorney to deliver certain papers to them filed December 13, 
1915, and amended pétition filed January 27, 1916, and ex parte affi- 
davits filed December 6, 1915, and February 2 and 17, 1916. Pétition 
granted. 

See, also 230 Fed. 310. 

Vernon A. Bullard, U. S- Atty., of Burlington, Vt. 
Curie, Smith & Maxwell, of New York City (Thomas M. Lane, of 
New York City, of counsel), for défendants. 

HOWE, District Judge. [1] It fairly appears from the pétitions 
and affidavits that- Cari H. Chandler, a customs agent, and Jeremiah 
Dillon, a deputy collector, entered the défendants' place of business at 
New London, Conn., on or about the 24th of Mardi, 1913, and in- 
formed the défendant Morris N. Abrams that they were such officers 
of the government; that Mr. Dillon then said to this défendant that 
it would be better for him if he gave Mr. Chandler what he wanted ; 
that then Mr. Chandler, without any further conversation and with- 
out this defendant's consent, took from the défendants' desk a num- 
ber of invoices, documents, and other papers, and carried them away, 
promising to return them after they were compared with the invoices 
entered at the Vermont custom house; that Mr. Dillon called at the 
défendants' place of business again, and this défendant, relying upon 
what was said to him at the time of the first visit, turned over to 
him 24 more invoices, to be forwarded to Mr. Chandler at Boston, 
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Mass., to be used and returned as the others were to be ; that although 
nearly three years hâve elapsed, none of the papers hâve been re- 
turned in accordance with this promise, but that they hâve corne into 
the hands and under the control of the United States district attorney ; 
that this défendant surrendered none of the papers, except in response 
to and relying upon what Mr. Dillon said ; that the papers hâve not 
only been used before a grand jury to obtain this indictment against 
the défendants, but are now retained by the district attorney to be 
used as évidence of crime against the défendants in the trial of this 
case; and that this défendant was not informed by the offïcers that 
his papers were being searched, seized, or obtained to be used as 
évidence against him. 

Mr. Dillon told this défendant that it would be better for him if he 
gave Mr. Chandler what he wanted, and relying upon this promise or 
threat he allowed the officers to carry away his papers, although he 
used his best efforts on the first occasion to persuade the officers to 
allow him to retain a certain invoice of goods which had not been 
checked up at that time; but the most he was able to accompli sh in 
this regard was to obtain a promise from them that they would send 
him a copy of the invoice (which they did) to use in checking up the 
goods therein described. 

None of the papers were voluntarily delivered to the officers. They 
were ail obtained by the promise or threat that it would be better for 
this défendant if he gave Mr. Chandler what he wanted. This prom- 
ise or threat influenced this défendant to part with his papers, and 
makes their delivery involuntary in the eye of the law. Bram v. Unit- 
ed States, 168 U. S. 532, at page 542, 18 Sup. Ct. 183, 42 L. Ed. 568. 
The delivery of thèse papers may well be likened to a confession, which 
is incompétent, because not voluntarily made. In Bram v. United 
States, supra, the court said at page 542 of 168 U. S., at page 187 of 
18 Sup. Ct. (42 L. Ed. 568) : 

"In crlminal trials, In the courts of the United States, wherever a question 
arises whether a confession is incompétent because not voluntary, the issue is 
eontrolled by that portion of the Fifth Ainendment to the Constitution of the 
United States, commanding that no person 'shall be compelled in any criminal 
case to be a witness against himself.' 

"But a confession, in order to be admissible, must be free and voluntary ; 
that is, must not be extracted by any sort of threats or violence, nor obtained 
by any direct or implied promises, however slight, nor by the exertion of any 
improper influence. * * * A confession can never be received in évidence 
where the prisoner has been influenced by any threat or promise ; for the law 
cannot measure the force of the influence used, or décide upon its efiCect upon 
the mind of the prisoner, and therefore excludes the déclaration if any de- 
gree of influence has been exerted. 

"A brief considération of the reasons which gave rise to the adoption of 
the Fifth Amendment, of the wrongs which it was intended to prevent, and of 
the safeguards which it was its purpose unalterably to secure, will make it 
clear that the generic language of the amendment was but a crystallization 
of the doctrine as to confessions, well settled when the amendment was adopt- 
ed, and sinee expressed by the text-writers and expounded by the adjudica- 
tions, and hence that the statements on the subject by the text-writers and 
adjudications but formulate the conceptions and commands of the amendment 
itself. In Boyd v. United States, 116 U. S. 616 [6 Sup. Ct. 524, 29 L. Ed. 746], 
attention was called to the intimate relation existing between the provision 
of the Fifth Amendment securing one accused against being compelled to tes- 
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tify against himself, and those of the Fourth Amendment protecting against 
unreasonable searches and seizures ; and it was in that case demonstrated 
that both of thèse amendments contemplatëd perpetuating, in their full effl- 
cacy, by ineans of a constitutional provision, principles of hunianity and civil 
liberty, which had been secured in the mother country only after years of 
struggle, so as to implant them in our institutions in the fullness of their in- 
tegrity, free from the possibilities of future législative change." 

Thus it clearly appears that if, after Dillon had told this défend- 
ant that it would be better for him to give Chandler what he wanted, 
the défendant had made a déclaration to Chandler, stating the con- 
tents of the papers, that such a déclaration would not hâve been ad- 
missible in évidence against him because of the influence which had 
been used to obtain it. This would be a violation of the Fifth Amend- 
ment, as was held in Bram v. United States, supra. Do the same rea- 
sons and rules apply to obtaining from a défendant papers which con- 
tain évidence of crime as would apply in obtaining an oral admission 
of crime from him? The same reasons and rules should and do ap- 
ply, and the fact that the évidence thus obtained is written makes no 
différence. The defendarit's constitutional rights are as much violat- 
ed in the one case as in the other. The taking of the papers from 
this défendant without his consent was also a seizure of them that 
was unreasonable and contrary to the spirit of the Fourth Amend- 
ment. United States v. Wong Quong Wong (D. C.) 94 Fed. 832; 
Weeks v. United States, 232 U. S. 383, 34 Sup. Ct. 341, 58 L. Ed. 
652, L. R. A. 1915B, 834, Ann. Cas. 1915C, 1177. 

[2]. The right of this court to order a return of papers in the pos- 
session of the district attorney and other offieers of the court, which 
hâve been obtained by officers of the government, while acting under 
color of their office, is fully recognized and established in Weeks v. 
United States, supra, and the opinion therein by Mr. Justice Day is 
exhaustive on this subject, and nothing appears to be necessary or 
proper hère but to refer to and follow it. 

Therefore the conclusion is that the papers in question were taken 
from the défendants by officiais of the United States, acting under 
color of their office, in violation of the défendants' constitutional rights, 
and, having made a seasonable application for their return, an order 
will be made that the district attorney return them to the défendants 
forthwith. 
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In re POWELL. 
(District Court, S. D. Georgia. February 26, 1916.) 

1. Bankkuptct ©==399 — Exemptions — Objections to Allowance — Evi- 

dence. 

Oiv. Code Ga. 1910, § 3380, provides that a debtor shall lose the benefit 
of his exemption if he is guilty of willful fraud in concealing assets. A 
bankrupt in Septeniber, 1913, made a financial statement showing assets 
amounting to $8.950 and no liabilities ; in October, 1914, he made anotlier 
statement showing assets of $8,500 and liabilities of only $2,000. His 
schedules in bankruptcy, filed in January, 1915, showed liabilities of 
almost $6,000 and assets of about $3,000. Held, that the statements and 
schedules made a prima facie case of concealment on the part of the 
bankrupt, and cast upon hini the burden of showing that the statements 
were false when made, or of explaining what became of his assets, and in 
the absence of such explanation it would be conclusively presumed that 
he was concealing a portion of his assets. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 657, 669; 
Dec. Dig. @=»399.] 

2. Bankbuptct <@=»400 — Exemptions — Objections to Allowance — Evi- 

dence. 

On objections to the allowance of an exemption to a bankrupt on the 
ground that he had concealed assets, financial statements made prior to 
bankruptcy were compétent évidence as admissions on the bankrupt's 
part as to his net worth at the time they were made. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dig. §§ 670-675; 
Dec. Dig. <§=>400.] 

In Bankruptcy. In the matter of C. L. Powell, bankrupt. On pé- 
tition to review order of référée allowing an exemption to the bank- 
rupt. Matter referred back to the référée. 

Hardeman, Jones, Park & Johnston, of Maçon, Ga., and H. A. 
Peacock, of Albany, Ga., for objectors. 
D. H. Redfearn, of Albany, Ga., for bankrupt. 

LAMBDIN, District Judge. ' The trustée and certain creditors filed 
objections to the allowance of an exemption to the bankrupt, and to 
an order granted by the référée overruling the objections and approv- 
ing the exemption, the objectors filed the pétition, which is now be- 
fore me, asking for a review of this order. 

The court is of the opinion that the référée was. correct in over- 
ruling ail the objections filed by the objectors, except the objections 
which were based upon the concealment of assets as shown by the 
mercantile statements previously made by the bankrupt to R. G. Dun 
& Co. and the M. C. Kiser Company, compared with what appeared 
in his schedules — as to which matters the court is in doubt. 

The statement made by the bankrupt to R. G. Dun & Co. on Sep- 
tember 20, 1913, showed total assets of $8,950 and no liabilities, and 
the statement made to M. C. Kiser Company on October 29, 1914, 
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about two months before he went into bankruptcy, showed total assets 
of $8,500 and Habilites of only $2,000, leaving a net wortli of $6,500 ; 
whereas, his schedules filed on january 6, 1915, showed liabilities of 
$5,927.72, and assets of only $3,187.13. It would seem, from the re- 
port of the référée and the brief s of counsel, that thèse statements, in 
accordance with the ruling of the court in the Peacock Case, reported' 
in 30 Am. Bankr. Rep. 179/ were considered almost entirely with référ- 
ence to the question as to whether the bankrupt had by means of 
thèse statements secured merchandise from creditors for which he 
had not paid, and not with référence to the question as to whether or 
not the bankrupt had concealed and withheld money or property 
from his trustée, contrary to the provisions of section 3380 of the Code 
of Georgia of 1910, which pro vides that the debtor shall lose the 
benefit of his exemption if he is guilty of willful fraud in concealing 
part of his property from his creditors. 

[1,2] The court, therefore, directs a rehearing of the matter as to 
this last-named question, to wit, as to whether, as shown by said state- 
ments, compared with his schedules in bankruptcy, the bankrupt was 
guilty of fraudulently concealing and withholding a part of his prop- 
erty from his trustée and creditors. There is no other évidence in the 
record which would tend to show that the bankrupt did not surrender 
ail of his property to his trustée. But, if the two above-mentioned 
statements were true and correct statements of his financial condition 
at the times they were made, then there was a tremendous shrinkage 
in his assets between said times and the time he went into bankruptcy, 
and this shrinkage has not been satisfactorily explained. If only the 
Kiser Company statement were involved, the mind of the court would 
be satisfied to approve the finding of the référée, because it appears 
from the évidence that the bankrupt was partially intoxicated when 
he made the statement, and therefore it would be possible that the 
statement was incorrect on that account. Yet the bankrupt does not 
deny that the statement made to R. G. Dun & Co. was correct, and, 
if it was correct, then he should explain the great shrinkage in and 
disappearance of his assets to the satisfaction of the référée and the 
court ; otherwise, it would be conclusively presumed that he was con- 
cealing a portion of his assets. Thèse statements are compétent évi- 
dence, as showing an admission on the bankrupt's part that at the times 
he made them his net worth was as set f orth in same. The introduc- 
tion of thèse récent statements and the schedules which he subse- 
quently filed, therefore, makes out in favor of the creditors a prima 
facie case of concealment on the part of the bankrupt, and conse- 
quently the burden is cast upon the bankrupt, either to show that the 
statements were false when made, or else to explain what became of 
his assets ; otherwise, the conclusion would follow that he was con- 
cealing a part of his assets. The court has read and re-read the évi- 
dence in the case carefully, and its mind is not satisfied on this question, 
but is of the opinion that very probably the référée and counsel did 
not give full considération to the question above suggested. See 
opinion rendered by me a f ew days ago in Re Frank T. Hardy, Bank- 
rupt, 229 Fed. 825. 

»203 Fed. 191. 
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It is therefore ordered that the matter be referred back to Hon. R. 
J. Bacon, the référée, to hear further évidence, and to give further 
considération to the question as to whether in view of the above-named 
two statements, compared with the schedules filed by the bankrupt, 
there has been a fraudulent withholding and concealment by him of 
a portion of his assets. Of course, if any direct évidence can be fur- 
nished as to any money or assets that hâve been withheld from the 
trustée by the bankrupt, such new évidence would be admissible at 
the hearing. 



THE WISSOB. 

(District Court, D. Massachusetts. September 21, 1915.) 

No. 1080. 

Salvage <®=>16 — Aid to Bubninq Vessel — Nature or Sebvice. 

A lighter, which was under contract with a city to act as a fireboat 
when called upon, held to hâve acted in that capacity when she went to 
the assistance of a burning vessel in the harbor, but entitled to salvage 
for the work of her master and crew, who voluntarily performed services 
not required by the contract. 

[Ed. Note. — For other cases, see Salvage, Cent. Dig. § 29; Dec. Dig. 
<S=16.] 

In Admiralty. Suit by Thomas E. Reed and others against the gas- 
oline screw yacht Wissoe. Decree for libelants. 

Edgar S. Taft, of Gloucester, Mass., for libelant. 
Blodgett, Jones, Burnham & Bingham, of Boston, Mass., for claim- 
ant. 

MORTON, District Judge. This is a libel to recover compensation 
for salvage services rendered to the Wissoe. The facts are as fol- 
lows: 

The Wissoe, a gasoline motorboat, caught fire in the outer harbor 
of Gloucester, which is vvithin the city limits. Her master and crew 
were taken off by the life saving crew, and she was towed out of the 
channel and anchored some little distance offshore. An effort was 
rriade by the officer of the life saving crew to get the fireboat from 
Gloucester, but by mistake land apparatus was sent. A second effort 
was made to get the fireboat, which resulted in a téléphone message 
being sent by an onlooker to the office of the libelants, the owners of 
the fireboat. This message notified them that a vessel was on fire in 
the outer harbor and that the assistance of the fireboat was desired. 
In response thereto, the fireboat Phillip proceeded at once to the Wis- 
soe. Before reaching her, she received on board several men of the 
life saving crew. By the efforts of her own crew, assisted by thèse 
members of the life saving crew, the fire on the Wissoe was extin- 
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guished, and she was saved from what would otherwise hâve been to- 
tal destruction. The value of the Wissoe was $2,000. She had on 
board about 200 gallons of gasoline. In order to extinguish the fire, 
it was necessary for the Phillip to approach her so closely as to be in 
danger if the gasoline tanks should explode. The libelant Reed, who 
was in command of the Phillip, was cautioned, both by the officer 
of the life saving crew and also by the master of the Wissoe, not to 
approach her as closely as he did. The value of the Phillip, including 
her fire-fighting apparatus, was about $10,000. This property was to 
some extent imperiled by the salvage work, and the men engaged in 
it were exposed to some danger. 

The Phillip is a steam lighter owned by the libelants. Several years 
before the incident in question, her owners had made a contract with 
the city of Gloucester which provided, in substance, that the city of 
Gloucester should install fire-fighting apparatus on the Phillip; that 
the Phillip should at ail times be kept by the libelants manned and in 
readiness to get under way; that she should respond to certain fire 
alarm signais, and should go, whenever ordered by the chief of the 
fire départaient of the city of Gloucester, to assist in extinguishing 
fires within the city limits. No bell signal was sounded, and no order 
was given to the Phillip by the fire chief in this instance. Her own- 
ers assert that they were not obliged by their contract with the city to 
render assistance to the Wissoe, and that they are therefore entitled to 
salvage: If such an order had been given, it would clearly hâve been 
the duty of the Phillip to proceed to the Wissoe and there place her- 
self at the disposition of the Gloucester fire department. It was no 
part of the duty of the owners or crew of the Phillip actively to as- 
sist in extinguishing fires beyond operating her apparatus, although 
they had done so on previous occasions, nor to incur péril, either to 
the Phillip or to themselves, except in obédience to express and rea- 
sonable orders. 

It is plain that no salvage is recoverable for services which were 
required by or performed under the contract. The mère absence of 
the bell signais or order therein specified does not, it seems to me, 
establish that the Phillip was acting in a private, rather than a public, 
capacity. Her owners, learning of a fire in Gloucester harbor which 
it would be their duty to attend upon signal or order, might, without 
waiting therefor, proceed to the fire. In so doing, they would plainly 
be acting in furtherance of the purposes and gênerai obligations of 
the contract. I accordingly find that the Phillip attended the fire in 
question as a public fireboat. 

Having arrived there, she found nobody connected with the fire de- 
partment to give further orders. Her owner, Reed, thereupon took 
command of the situation, and proceeded, on his own initiative, with 
the assistance of some of the life saving crew, to extinguish the fire. 
He was certainly not required to do this by the contract ; the libelants 
had fully performed their obligations thereunder by going to the fire. 
It is not shown that they intended to render gratuitous service ; they 
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were endeavoring to fulfill their obligations under the contract in an 
alert and helpful manner. Their act in proceeding to the fire without 
waiting for formai orders is not a sufficient reason for holding that 
their service in excess of what was contemplated by the contract was 
gratuitous. It was salvage service, and no sufficient reason appears 
for denying compensation for it. The Blackwall, 10 Wall. 1, 19 L. 
Ed. 870. 

The excess, or salvage, service constituted a comparatively small 
part of the total service rendered. It did, however, involve some risk 
both to the persons and property engaged in it, which the libelants 
were under no obligation to incur. Under the contract, the libelants, 
if they had been ordered to the fire, would hâve been entitled to $15 
an hour from the city for the 2y 2 or 3 hours during which the service 
lasted. They took their chance of not getting this by not waiting for 
orders, and are not legally entitled to it as against the city of Glouces- 
ter. As things turned out, no injury was sustained by the Phillip or 
any of her crew, and the extra service consisted simply in using the 
fire-fighting apparatus. In The Evolution (D. C.) 199 Fed. 514, a tug 
going to the assistance of a vessel which had broken away from her 
anchorage in Boston outer harbor was awarded $50 salvage, about one- 
twelfth of the value of the vessel. The tug incurred no danger, and 
the commercial rate for the service rendered would hâve been about 
$6. In this case the property is worth about three times as much, and 
appréciable risk was incurred. Under ail the circumstances, I think 
the libelants are entitled to an award of $150. 

Decree for libelants for $150. 
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ALLEN et al. v. RHODES. 

(Circuit Court of Appeals, Eighth Circuit. February 5, 1916.) 

No. 4193. 

1. CORPORATIONS ®=»104 — STOCK SUBSCRIPTIONS— LlABILITY — ESTOPPEL. 

Subscribers to the stock of a corporation, who were directors and at- 
tended meetings as sueh, or who attended and participated in stockhold- 
ers' meetings, or who paid the first assessment on stock subscriptions and 
thereby recognized the existence of the corporation, were estopped to dé- 
fend a suit by a receiver to recover the unpaid subscriptions on the ground 
that the full amount of the capital stock had not been subscribed in 
good faith. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. § 454; Dec. 
Dig. <$=3l04.] 

2. Corporations <S=>562 — Stock Subscriptions — Liabiuty to Creditors. 

Though only a small part of the capital stock of a corporation was sub- 
scribed, where the subscribers organized the corporation by electing di- 
rectors and other officérs, entered into contracts, held directors' and stock- 
holders' meetings for nearly flve years, and some of them paid an assess- 
ment on the subscriptions, there was a de facto if not a de jure corpora- 
tion, and a receiver could collect the unpaid subscriptions for the purpose 
of paying bona fide creditors, even though the subscribers could not 
be held liable to the corporation for the payment of their subscriptions 
until the stock was fully subscribed in good faith. 

TEd. Note.— For other cases, see Corporations, Cent. Dig. §§ 2265, 2266, 
2268-2271; Dec. Dig. <S=>562.] 

8. Corporations <S=>34(6)— Stock Subscriptions — Liability to Creditobs. 

If debts are incurred by a de facto corporation, even if it has never 
been legally organized, subscribers, standing by and making no objections, 
will be estopped from pleading the nonexistence of the corporation, when 
sued for the benefit of creditors. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 92, 96 ; Dec. 
Dig. <3=>34(6).] 

Smith, Circuit Judge, dissenting. 

Appeal from the District Court of the United States for the District 
of Nebraska ; Page Morris, Judge. 

Suit by Walter H. Rhodes, successory receiver of the Omaha, De- 
catur & Northern Railway Company, against A. W. Allen and others. 
From a decree in favor of complainant, certain défendants appeal. Af- 
fïrmed. 

The appellee, as the successory receiver of the Omaha, Decatnr & Northern 
Railway Company, a corporation organized under the laws of the state of 
Nebraska, brought this suit against the appellants to recover unpaid assess- 
meiits on their subscriptions to the capital stock of the railway company. 
The facts are practically undisputed, the case having been submitted on an 
agreed statement of facts, and are as follows: 

On January 20, 1903, ten persons signed and acknowledged articles of in- 
corporation, under the laws of the state of Nebraska, of the Omaha, Decatur 
& Northern Railway Company, and filed the saine with the secretary of state, 
as required by the laws of that state, on January 21, 1903. The purpose of 
the corporation was to construct an electric railroad through certain coun- 
ties in the state of Nebraska. 

On February 24, 1903, the stock books were opened and subscriptions made 
for 1,106 shares of the stock. Among thèse subscriptions was one made by F. 

<^sFor other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
230 F.— 21 
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W. Bernent for 980 shares, of the par value of $98,000, each share being of 
the face value of §100. The other shares were subscribed by the défendants, 
who were appellants in the court below. The subscription by F. W. Bernent, 
it is claimed, was not in good faith, as he had no means and did not intend to 
pay for the same, but was to receive them for his services as the promoter of 
the enterprise. Thèse services were to be that he was to finance the company, 
sell the stock, place the bonds, and secure the money to build the railroad. 
For this he was to receive the 980 shares of stock as fully paid up. 

A meeting of the stockholders was held on April 16, 1903, when directors 
were elected. On April 25th, the board of directors thus elected, held a 
meeting, at whlch by-laws for the company were adopted and officers elected. 
At that meeting an assessment of 10 per cent, payable at once was made, and 
paid by some of the défendants, but not paid by others, nor Bernent. Direc- 
tors' and stockholders' meetings were held after the organization a number 
of times, the last on November 26, 1907, after which date it does not appear 
any further meetings were held. 

The full amount of the stock was never subscribed during the time the 
corporation .was in existence. At a meeting of the directors held on August 
24, 1903, the board made an assessment of 15 per cent. On January 5, 1905, 
the board made another call of 80 per cent., declaring that 20 per cent, had 
heretofore been called, although the record showed that 25 per cent, had been 
called, so that an assessment of 75 per cent, would make the stock entirely 
paid up, when paid ; but neither of thèse two assessments were paid by any 
of the stockholders. 

Contracts were entered into by the board of directors with différent parties 
for services to be performed, among them with Clifford C. Peirce and Lester 
F. Wakefleld, the latter being employed as chief engineer of the company. 
Afterwards Peirce and Wakefleld instituted suit against the railway com- 
pany in the Circuit Court of the United States for the District of Nebraska, for 
money due them for their services, and ou March 31, 1908, they secured judg- 
ment against the railway company for $3,000, Interest, and costs ; an exécu- 
tion was issued thereon, and returned unsatisfied on the lOth day of July, 
1908, whereupon they flled a creditors' bill in the Circuit Court of the United 
States for the District of Nebraska, for themselves, and ail other creditors of 
the railway company, praying for the appointment of a receiver, to collect 
the assets and apply themi to the payment of their judgment and the claims 
of such other creditors, as make themselves parties to the action. 

At a hearing Lester R. Slonecker was, on the 4th day of July, 1908, appoint- 
ed receiver of the railway company, and he resigning on December 21, 1908, 
the plaintiff, Rhodes, was appointée! as successory receiver, and qualified as 
such. Later an order was entered by the court in that case, requiring the 
creditors to présent and file their claims with the receiver, and that they 
be referred to a spécial master, who was to pass upon them. On the 29th day 
of September, 1909, the spécial master flled a report, in which he reported the 
allowanee of claims of eight creditors, amounting to a total of $5,600.72, with 
interest thereon ; that the only assets which came to the hands of the re- 
ceiver were the unpaid assessments on the subscriptions to the capital stock. 
This report was by the court approved and thereupon, by authority of the 
court, this bill was flled against the défendants to collect the amount due from 
them respectively on their subscriptions. 

Answers were flled by the défendants, but the only serious défense made 
was that, as the full amount of the capital stock of $1,000,000 was never sub- 
scribed, except a small amount, viz., $12,600, the subscription of Bernent being 
fraudulent, with no intention of being paid, that the corporation never had 
a légal existence and therefore they are not liable. 

Upon final hearing a decree was rendered by the court against the défend- 
ants, 69 in number, for the amounts respectively due from each of them on 
their subscriptions. The decree further provided: "Complainant hâve exécu- 
tion against each of the above-narned défendants individually, against whom 
judgment is rendered, for his proportionate share of the corporate debts, com- 
plainant's claim, interest, costs, receiver's and counsel's fées, in the total sum 
of $9,490, to November 15, 1913, and in the event that complainant is unable 
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to colleet from each of the aforesaitl individual défendants upon the said 
exécution, his proportionate share of the said complainants' claim, corporate 
indebtedness, ne shall so report the same to this court, and the court will 
thereupon order additlonal exécutions to be issued against each of the said 
défendants, from time to time, and his proportionate share of the said cor- 
porate indebtedness, costs, interest and fées, so remaining unpaid until the 
full amount of complainants' claim and the corporate debt, -with interest and 
costs, are fully paid: Provided, that no exécution for an amount in excess of 
the amount hereinbefore adjudged to be due from each of the défendants 
shall be ordered." 

From this decree this appeal was prosecuted by 43 of the 69 défendants 
against whom judgment had been rendered by the decree. 

H. C. Brome and Clinton Brome, both of Omaha, Neb., for appe- 
lants. 

Edward M. Martin, of Omaha, Neb., for appellee. 

Before SANBORN and SMITH, Circuit Judges, and TRIEBER, 
District Judge. 

TRIEBER, District Judge (after stating the facts as above). Assum- 
ing that the agreement with Bernent made his subscription fraudulent 
and void, the question to be determined upon this appeal is whether, 
owing to the fact that only $12,600 of the capital stock of the railway 
company, which was to be $1,000,000, was subscribed in good faith, the 
corporation had such existence as to make those who did subscribe lia- 
ble to creditors of the company for the unpaid portions of their sub- 
scriptions. 

The authorities are confîicting whether subscriptions made to a cor- 
poration, when the full amount of the capital stock has not been sub- 
scribed, or, if subscribed, some of the subscriptions are not in good 
faith, are collectible by the corporation, when the statutes of the state, 
under which the corporation was formed, are silent on the subject and 
the articles of incorporation do not contain such a provision. Neither 
the statutes of Nebraska nor the articles of incorporation make it a 
condition précèdent that they are to become effective only when the full 
amount of the capital stock is subscribed in good faith. But assuming, 
without deciding, that, until the entire capital stock is subscribed in 
good faith, the subscribers cannot be held liable to the corporation foi 
the payment of assessment calls on their subscriptions, the question is 
whether that rule applies to an action by a receiver appointed on behalf 
of judgment creditors of the corporation. 

[1] The appellants James R. Anderson, H. V. Byram, C. E. Bar 
low, Geo. M. Byram, G. H. Busse, P. B. Gordon, Richard Lewis, and 
James P. Latta were directors and attended meetings as such. The 
following appellants attended and participated in stockholders' meet- 
ings of the corporation: I. N. Holman, J. R. J. Mitten, H. G. Byram, 
C. E. Barlow, James McAllister, Charles Phipps, George Byram, 
Eugène L. Byram, G. H. Busse, J. E. Butts, P. B. Gordon, William B. 
Gregg, Richard Lewis, and Thos. Ashley. The following appellants 
paid the first assessment, and thereby recognized the existence of the 
corporation: James R. Anderson, J. E. Henry, J. R. J. Mitten, W. B. 
Watson, J. M. Conneally, Chloe R. Canfield, Eugène L. Byram, L. H. 
Deman, A. K. Sears, and Nels P. Larson. Thèse appellants are clearly 
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estopped, and as to them the decree must be affirmed, regardless of 
what conclusion we may reach as to the liability of the other appellants. 
7 Ruling Case Law, p. 235 ; Planters', etc., Packet Co. v. Webb, 144 
Ala. 666, 39 South. 562 ; Lincoln Park Chapter v. Swatek, 204 111. 228, 
68 N. E. 429. 

[2] The record shows that, although but a small part of the capital 
stock of the corporation was subscribed, the subscribers organized the 
corporation by electing directors and other officers, entered into con- 
tracts, held directors' and stockholders' meetings for nearly five years, 
the first meeting being held on February 24, 1903, and the last on De- 
cember 26, 1907, and that some of the subscribing défendants paid the 
first call of 10 per cent. Thèse acts certainly make it a de facto corpo- 
ration, if not de jure, and being a de facto corporation the subscribers 
to the stock are liable to creditors of the corporation for unpaid sub- 
scriptions. Tulare Irrigation District v. Shephard, 185 U. S. 1, 13, 22 
Sup. Ct. 531, 536 (46 L. Ed. 773). It was there held : 

"From the authorities, some of which are above clted, lt appears that the 
req insites to constitute a corporation de facto are three: (1) A charter or gên- 
erai law under wliich such a corporation as it purports to be might lawfully 
be organized ; (2) an atternpt to organize thereunder ; and (3) actual user of 
the corporate franchise. * * * Being a de facto corporation, the gênerai 
rule is that none but the state can call its existence in question." 

And the court held that, being a corporation de facto, a holder of its 
bonds could recover on them. See also Harrill v. Davis, 168 Fed. 187, 
94 C. C. A. 47, 22 h. R. A. (N. S.) 1153, decided by this court. 

In 5 Thompson on Corporations (2d Ed.) § 5183, -it is said: 

"The rule is believed to be without exception that a stockholder sued by 
or on behalf of the creditors after the corporation has become insolvent ia 
estopped to question the légal existence of the corporation of which he was a 
stockholder." 

And in section 5184 the same author states : 

"A stockholder cannot urge as a défense that the corporation was irregular- 
ly or illegally organized, since his liability is an incident to the liability of 
the corporation, and the corporation would, in most cases, be estopped to set 
up such a plea. It is enough that the corporation is a corporation de facto" — 
citing numerous authorities, which sustain the text. 

And this seems to be the rule in the state of Nebraska, as established 
by the décisions of the Suprême Court of that state. In Lusk v. Riggs, 
70 Neb. 713, 97 N. W. 1033, it was held that where the articles of in- 
corporation hâve not been filed with the secretary of state, as required 
by the statutes of the state, the corporation, although having acted as 
such, would not be held liable, nor could it enforce its contracts; but 
upon a rehearing this décision was set aside, and the rule, recognized 
in other states, f ollowed that, being a de facto corporation, persons who 
dealt with it as such cannot question its légal existence, nor can the 
corporation plead that it was never legally organized. 70 Neb. 718, 
102 N. W. 88. The same rule is laid down in 10 Cyc. 494, 495. 

A leading case on that subject is Minor v. Mechanics' Bank, 1 Pet. 
46, 65, 7 L. Ed. 47. In that case only $320,000 out of $500,000 of the 
capital authorized by the charter was subscribed in good faith, but the 
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court did not regard this deficiency in the subscriptions as at ail affect- 
ing the status of the corporation or the validity of its opérations. In 
Aspinwall v. Butler, 133 U. S. 595, 10 Sup. Ct. 417, 33 L,. Ed. 779, it 
was said : 

"There was no express condition that the individual subscriptions should 
be void if the whole $500,000 was not subscribed ; and, in our judgment, there 
was no implied condition in law to that effect. Each subscriber, by paying 
the amount of his subscription, thereby indicated that it was not: made on 
any such condition. It is not like the case of creditors signing a composition 
deed to take a certain proportion of their claims in discharge of their debtor. 
The flxed amount of capital stock in business corporations often remains un- 
fllled, both as to the number of shares subscribed and as to payment of install- 
ments ; and the unsubscribed stock is issued f rom time to time as the exi- 
gencies of the company may require. The fact that some of the stock remaina 
unsubscribed is not sufficient ground for a particular stockholder to with- 
draw his capital." 

To the same effect is Scott v. De Weese, 181 U. S. 202, 21 Sup. Ct. 
585, 45 L. Ed. 822. In the Minor Case it was also held that a fraud 
between some of the original subscribers and commissioners, whereby 
their subscriptions were not made bona fide, but with the intention of 
not paying for the stock, could not be set up to the injury of creditors, 
who did not participate in nor hâve notice of the fraud. Cole v. Satsop 
R. R. Co., 9 Wash. 487, 37 Pac. 700, 43 Am. St. Rep. 858; Farnsworth 
v. Robbins, 36 Minn. 369, 31 N. W. 349; Morrison v. Dorsey, 48 Md. 
468 ; Musgrave v. Morrison, 54 Md. 161. 

[3] If debts are incurred by a de facto corporation, even if it has 
never been legally organized, the subscriber, standing by and making 
no objections, will be estopped from pleading the nonexistence of the 
corporation, when sued for the benefit of creditors. Homan v. Steele, 
18 Neb. 652, 26 N. W. 472; Hudson v. Greenhill Seminary, 113 111. 
618 ; International Fair Association v. Walker, 83 Mich. 386, 47 N. 
W. 338. In the last cited case there had only been a preliminary agree- 
ment to f orm the corporation, and it was held : 

"The object sought to be accomplished by this preliminary agreement was 
a lawful one; the promises contained in this preliminary agreement were 
mutual, and the acts done and the moneys expended were in reliance upon 
thèse original subscriptions ; and there could be no difficulty in enforcing this 
agreement at the common law." 

In Gress v. Knight, 135 Ga. 60, 68 S. E. 834, 31 L. R. A. (N. S.) 900, 
it was well said : 

"When a person becomes a stockholder of a corporation, be becomes a part 
of it. Its agents are in a sensé his agents. They go out and deal with the 
public. If through their dealings debts are incurred, assuming both the 
stockholder and the creditor to be innocent and that one must suffer, the 
former, who put it in the power of the agents to do the wrong, should suffer 
rather than third parties, who dealt with such agents." 

There is no pretense that an ' fraud has been practiced on any of 
thèse appellants, who probably were influenced to subscribe to the stock 
of the corporation by the belief that it would greatly benefit them by 
affording them cheap and rapid transportation. During the entire time 
the corporation was alive, none of them ever objected to any acts of the 
directors, nor asked to be relieved of their subscriptions. The debts 
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which have been allowed against the corporation hâve been found by 
a court of compétent jurisdiction to be bona fide and justly due to the 
parties, for services rendered in good faith, under contracts with the 
corporation, and we see no reason why the subscribers to the stock 
should now be permitted to escape the conséquences of their own acts, 
whether due to carelessness or ignorance. 
The decree is right, and is affirmed. 

SMITH, Circuit Judge (dissenting.) I cannot concur in the foregoing 
opinion. It is true it is alleged in the bill that on February 24, 1913, 
stockbooks were opened; but this was an issue, and there is no évi- 
dence to sustain the allégation. Thèse are but trifles. The total sub- 
scriptions to the stock were only about 1*4 per cent, of the capital 
provided for in the articles of Incorporation. One of the conditions 
précèdent to the subscriber's liability which is implied from his con- 
tract of subscription is that relating to the amount of capital stock 
which must be taken before the liability attaches. It is a gênerai 
and well-settled rule, subject to a few qualifications only, that where 
the capital stock of a corporation is fixed it is implied in every contract 
of subscription as a condition précèdent to liability thereunder that ail 
the capital stock must be subscribed. This has been expressly held in 
Nebraska. Livesey v. Hôtel Co., 5 Neb. 50; Haie v. Sanborn, 16 Neb. 
1, 20 N. W. 97; Hards v. Platte Valley Improvement Co., 35 Neb. 263, 
53 N. W. 73. And this is practically the universal rule. 7 Ruling Case 
Law, p. 231 ; Thompson on Corporations, par. 529; 10 Cyc. 491. And 
according to the weight of authority subscriptions of persons who were 
insolvent at the time when they became subscribers should not be count- 
ed. 7 Ruling Case Law, p. 234. 

The gênerai rule that the liability of a subscriber attaches only on 
performance of the implied condition précèdent that ail the capital 
stock be subscribed is subject to the exception that he is liable for pre- 
Iiminary expenses, notwithstanding the failure to perforai that condi- 
tion ; but he cannot be held liable for calls made or assessments levied 
to advance the gênerai objects and purposes of the charter until ail 
the stock be taken. Expenses of a preliminary nature necessarily in- 
curred to obtain knowledge on the subject of the undertaking, as by 
making surveys or for the purpose of forwarding the subscription and 
extending the public patronage, etc., rest on a différent footing. Those 
expenses are necessarily contemplated by the subscriber, and an as- 
sessment levied to collect funds for thèse purposes is binding, though 
part of the capital stock remains unsubscribed ; Covington, Coal Creek 
& Jacksonville Plank Road Co. v. Moore, 3 Ind. 510; Salem Mill 
Dam Corp. v. Ropes, 23 Mass. (6 Pick.) 23 ; Same v. Same, 26 Mass. 
(9 Pick.) 187, 19 Am. Dec. 363; Central Turnpike Corporation v. 
Valentine, 27 Mass. (10 Pick.) 142; Littleton Mfg. Co. v. Parker, 14 
N. H. 543 ; Anvil Min. Co. v. Sherman, 74 Wis. 226, 42 N. W. 226, 
4 L. R. A. 232 ; Milwaukee Brick & Cernent Co. v. Schoknecht, 108 
Wis. 457, 84 N. W. 838; Schloss et al. v. Montgomery Trade Co., 
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87 Ala. 411, 6 South. 360, 13 Am. St. Rep. 51, note to 93 Am. St. 
Rep. 379. And where a subscriber attends meetings and votes his 
stock for purposes which involve an outlay such that an assessment 
is necessarily contemplated as thèse acts are done, with a knowledge 
that the capital stock has not been subscribed, this amounts to a waiver 
of the condition that it must be, and the subscriber is liable. 

Again, acting as an officer or director of a corporation, attending 
meetings as such, or participating in proceedings to carry on the busi- 
ness for which the corporation is created, where done before the cap- 
ital stock is ail taken and in knowledge of this fact, impliedly waives 
any right to insist that the subscription of ail such stock is a condi- 
tion précèdent of one's liability. 7 Ruling Case Law, p. 235 ; note to 
Gettysburg National Bank v. Brown, 93 Am. St. Rep. 382, and cases 
there cited. Neither that the liabilities in question were for prelim- 
inary expenses nor that there was such a waiver as just referred to 
is alleged in the bill, but it is alleged in gênerai that: 

"On and between the said 20th day of January, 1903, and the 26th day of 
November, 1907, the incorporators, and later the stockholders, dlrectors, and 
offlcers, of said Omaha, Decatur & Northern Railway Company held meetings, 
entered into contracts, caused surveys to be made, employed agents and serv- 
ants, and in gênerai transacted the business for which said corporation was 
formed, and each of the défendants is now estopped fromi denying the incor- 
poration and légal existence of said Omaha, Decatur & Northern Railway 
Company." 

It is very doubtful whether this constitutes a substantial allégation 
of estoppel ; but, it having not been assailed in any f orm, I shall as- 
sume it does, and this dissent is not from the holding that a part of 
the défendants are estopped. There is no évidence that any notice was 
given of the first stockholders' meeting at ail. At that meeting, ex- 
clusive of Bernent, there were only 25 stockholders présent, represent- 
ing 38 shares, or about one-third of 1 per cent. Twenty-seven of the 
subscribers had no notice, for aught that appears, of any meeting to 
organize the corporation, never held any office or took part in any way 
in anything that was done by the company. It seems clear to me that 
they were not estopped. 

It fairly appears that possibly some of the expenses allowed were 
for preliminary expenses, but it does not appear that ail of the ex- 
penses were of that character. That is, it is conceded by the appel- 
lant in his brief that Wakefield, of Wakefield & Peirce, who recovered 
judgment for $3,000, was chief engineer of the railway company, and 
it may well be guessed that the claim in whole or in part was for sur- 
veying, which would be a proper preliminary expense for which ail 
the défendants would be liable. It more clearly appears that the 
claim of'H. H. Bowes was for attorney's fées, which would not be a 
proper preliminary expense. There is nothing to indicate whether the 
balance of the claims allowed were for preliminary expenses or other- 
wise. 

It is held that the 27 stockholders who never did anything but sign 
the subscriptions for stock, with the implied condition précèdent that 
they were not to be liable until $1,000,000 had been subscribed, be- 
came liable to substantially the f ull amount of their subscriptions with- 
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out any allégation that the claims filed were for preliminary expenses, 
and with no substantial proof to that effect, is a violation of the fonda- 
mental rules applicable in such matters, and in justice the case ought 
to be reversed as to them at least. 

Considérable is said in the forgoing opinion upon the failure of thèse 
27 during the intervening years to bring an action to rescind. They 
had no right to maintain an action to rescind as there was no fraud. 
That broadly distinguishes this case f rom the case of Gress v. Knight, 
135_Ga. 60, 68 S. E. 834, 31 L. R. A. (N. S.) 900. Nor is it of any 
avail to say that thèse men stood by and saw the debts contractée!. 
There is not a syllable of évidence that they ever knew that the Com- 
pany was organized, or ever "stood by" while thèse debts were con- 
tracted. 

The opinion practically overrules ail the cases cited on preliminary 
expenses, because, if thèse men who never did anything, and who are 
not shown to hâve known anything about what was being done, are 
liable, not only for preliminary expenses, but for ail others, then the 
whole doctrine of preliminary expenses is a senseless and useless one. 

Fully believing that the judgment should be reversed, at least as 
to the 27 who are not shown to hâve had anything to do with the cor- 
poration, I cannot but dissent from the foregoing opinion. 



UTAH POWER & LIGHT CO. v. UNITED STATES. 
UNITED STATES v. UTAH POWER & LIGHT CO. 
(Circuit Court of Appeals, Eighth Circuit. Noveruber 24, 1915.) 
Nos. 4506, 4507. 

1. Wateks and Water Courses <§=>4— Public Lands— Acquisition of Water 

Rights — Electeic Powee Companies. 

Act May 11, 1S98, c. 292, § 2, 30 Stat. 404 (Camp. St. 1913, § 4938), pro- 
viding that riglits of way acquired over public lands under Act March 3, 
1891, c. 561, §§ 18-21, 26 Stat. 1101 (Comp. St. 1913, §§ 4934-4937), by ir- 
rigation companies for cariais and ditehes may be used t'or water transpor- 
tation "for the developnient of power as subsidiary to tlie main purpose 
of irrigation," did not supersede or in any way afl'ect Act May 14, 1890, 
c. 179, § 2, 29 Stat. 120 (Comp. St. 1913, § 4944), which requires the con- 
sent of the Secretary of the liiterior to the acquiring by power companies 
of rights in public lands or forest réservations for the purpose of gen- 
erating, manufacturing, or distributing electric power. 

[Ed. Note.— For other cases, see Waters and Water Courses, Cent. Dig. 
§ 1 ; Dec. Dig. ®=»4.J 

2. Waters and Water Courses <S=>5— Forest Réservations— Acquisition 

of Water Rights. 

Act Feb. 1, 1905, c. 288, % 4, 33 Stat. 62S (Comp. St. 1913, § 4947), grant- 
Ing rights of way for dams, réservoirs, etc., in forest reserves "for mu- 
nicipal or ininlng purposes * * * under such rules and régulations as 
may be preseribed by the Secretary of the Interior," is to be construed 
In connection with prior acts in pari materia, and rights thereunder can 
only be acquired under such reasonable rules and régulations as may be 
preseribed by the Secretary, who is clearly authorized to impose condi- 
tions on the grant. Such act conferred no rights upon a power com- 

<g=»For other cases see same topic & ICEY-NUMBÏÏR In ail Key-Numbered Digests & Indexes 
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pany winch, prior to its passage, had as a trespasser and without rîght 
entered upon public lands later included in a forest réservation, appro- 
priated water therefrom, and constructed thereou its eleetrieal plant. 
[-Ed. Note. — For other cases, see Waters and Water Courses, Dec. Dig. 

3. Eminent Domain <©=>4fi— Public Lands— Authoeity and Control of Con- 

gress — Acquisition of Private Rights. 

Under Const U. S. art. 4, § 3, vesting in Congress power to dispose of 
and make ail needful rules and régulations respecting the property be- 
longing to the United States, and the express provisions of the Enabling 
Act and Constitution of Iltah, disclaiming on the part of the pèople of the 
state ail right and title to the unappropriated public lands of the United 
States therein, and providing that until its title is extinguished such. 
lands shall remain subject to the disposition of the United States, pri- 
vate rights in such lands cannot be acquired under the state's power of 
eminent domain, but only by virtue of some act of Congress. 

[Ed. Note. — For other cases, see Eminent Domain, Cent. Dig. §§ 91-93 ; 
Dec. Dig. <§=>46.] 

4. Estoppel (g=3(î2(2)— United States — Unautiiorized Appropriation of 

Public Lands. 

The doctrine of équitable estoppel cannot be invoked against the Unit- 
ed States, so far as to validate the unauthorized appropriation of public 
lands on the mère ground of occupation and improvements made and the 
presumption that the United States had knowledge thereof. 

[Ed. Note. — For other cases, see Estoppel, Cent. Dig. § 152 ; Dec, Dig. 
®=»62(2).] 

5. Public Lands <ë=8 — Unlawftjl Use— Recovert of Damages. 

On recovery by the United States of public lands unlawfully appropriât' 
ed to private use, but the right to which use could hâve been acquired un- 
der the statutes by complying with the régulations and conditions pre- 
scribed by the Secretary of the Interior and paying for the saine, the 
United States is entitled to recover as damages the reasonable value of 
such use by défendant. 

[Ed. Note. — For other cases, see Public Lands, Cent Dig. §§ 8, 148; 
Dec. Dig. <§=»8.] 

Appeal from the District Court of the United States for the District 
pf Utah ; J. A. Marshall, Judge. 

Suit in equity by the United States against the Utah Power & Light 
Company. Decree for complainant, and both parties appeal. Affirmed 
on defendant's appeal, and reversed on the appeal of the United States. 

See, also, 208 Fed. 821 ; 209 Fed. 554, 126 C. C. A. 376. 

William W. Ray, U. S. Atty., of Sait Lake City, Utah, and J. F. 
Lawson, Asst. Sol. for Department of Agriculture, of Ogden, Utah, 
for the United States. 

Graham Sumner, of New York City (R. A. Wilbur, of Sait Lake 
City, Utah, on the brief), for the défendant. 

Before CARLAND, Circuit Judge, and AMIDON and VAN VAL- 
KENBURGH, District Judges. 

VAN VALKENBURGH, District Judge. This case cornes before 
us for the second time. The United States brought its bill of com- 
plaint against the Utah Power & Light Company, défendant below, 
by which it sought perpetually to enjoin said défendant from main- 

<g=s>For other casea see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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tainïng, in whole or in part, an alleged unlawful and tortious posses- 
sion and occupancy of certain public lands in Cache county, state of 
Utah, now forming a part of the Cache National Forest, and also 
prayed that the défendant be compelled to account for and make cor- 
responding pecuniary payment therefor to the plaintiff. 

Appellee is a corporation organized for the purpose of supplying 
electrical power to ail who may désire to purchase and use it. Since 
December, 1900, it, and its predecessor in interest, hâve been engaged 
in the continuous opération of certain hydro-electrical power works, 
situated on the Logan river in the county and state aforesaid. Thèse 
works comprise a réservoir and a flume or conduit for conveying the 
flow of water from the réservoir to the power works, pressure pipes, 
and power house station, ail equipped with the necessary machinery 
and apparatus. The réservoir, flume, and conduit are situated wholly 
upon and within the lands of the United States. Appellee claimed 
to hâve acquired whatever rights it possessed under and by virtue 
of the customs, laws, and décisions of the state of Utah, as recognized 
and confirmed by section 9 of the act of Congress of July 26, 1866 
(14 Stat. 253, c. 262), appearing as section 2339 of the Revised Stat- 
utes (U. S. Comp. St. 1913, § 4647). In opposition to this the govern- 
ment claimed that Congress has since made spécifie and comprehen- 
sive provisions defining the procédure by which, and the extent to 
which, the use of the public lands may be granted and acquired for 
the purposes of generating, manufacturing, and distributing electric 
power; that this législation withdraws such uses from the terms of 
section 2339 of the Revised Statutes. The législation referred to is 
that of May 14, 1896 (29 Stat. 120, c. 179 [U. S. Comp. St. 1913, § 
4944]). A motion to dismiss, substituted under the new equity rules 
for demurrer, was filed by appellee. This motion was sustained by the 
trial court, which entered a decree dismissing the bill. 208 Fed. 821. 
Upon appeal, the decree below was reversed and the case was re- 
manded for further proceedings in accordance with the views ex- 
pressed in the opinion of this court. 209 Fed. 554, 126 C. C. A. 376. 
Thereupon, in the district court, the défendant filed an answer denying 
some of the allégations of the bill of complaint, and alleging new 
matter which it conceived to disclose an équitable défense. The gov- 
ernment interposed a motion to strike this answer from the files, and 
for a decree against the défendant upon the ground that the answer 
and each separate défense stated therein were insufficient in law. This 
motion was sustained. Title to the lands in question was adjudged 
and decreed to be quieted and confirmed in the United States as 
against ail claims, demands and contentions of the défendant. From 
this decree the défendant below appeals. The trial court, however, 
refused to decree an accounting and damages, as prayed for in the 
bill, and from this action the government has taken a cross-appeal. 

Counsel for the Utah Power & Light Company, which, for con- 
venience, will hereinaf ter be designated as the défendant, now contend : 

(1) That whatever may hâve been the effect of the act of 1896, upon 
the law theretofore existing, nevertheless the act of 1898, superseded 
the act of 1896 and reinstated sections 2339 and 2340 of the Revised 
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Statutes (Comp. St. 1913, §§ 4647, 4648) with respect to rights of ways 
for canals and réservoirs for the génération of electric power. 

(2) That defendant's predecessors acquired an express grant of 
rights of way for the réservoir and flume or conduit under section 4 
of the act of 1905 (Comp. St. 1913, § 4947). 

(3) That the land of the plaintiff (United States of America) within 
the state of Utah is subject to the laws of that state, and its power 
of eminent domain to take and use property for a public purpose; 
that the laws of the state of Utah authorized the défendant and its 
predecessors to construct and maintain the réservoir and flume or 
conduit upon the plaintiff's land for a public purpose, and the fédéral 
Congress had no power by the act of 1896, or any other act, to with- 
draw its land from the opération of such laws or to prevent the con- 
struction or maintenance of such réservoir, flume or conduit. 

(4) That new facts alleged in the answer constitute a défense in the 
nature of équitable estoppel against the plaintiff. 

Défendant also reasserts that the act of Congress of 1896 was not 
intended to supersede or modify sections 2339 and 2340 of the Re- 
vised Statutes, nor displace the laws of the state of Utah, nor prevent 
the construction or maintenance of réservoirs or water conduits upon 
the public land. Counsel announced, however, that they would not 
reargue, on this appeal, any points decided on the former appeal, and 
inasmuch as we are satisfied with the conclusions there reached, neither 
time nor space will be consumed in unnecessary re-statement of the 
views heretofore announced. A fuller discussion of the facts and 
principles involved in the issues presented on the last appeal will be 
found in the reported opinion above cited. The points now urged by 
défendant will be considered in the order of their statement. 

[1] 1. That the act of May 11, 1898, superseded the act of 1896 
and reinstated sections 2339 and 2340 with respect to rights of way 
for canals and réservoirs for the génération of electric power. This 
act of 1898 provided that the act entitled "An act to amend an act 
to permit the use of the right of way through public lands for tram- 
roads, canals, and réservoirs, and for other purposes," approved Jan- 
uary 21, 1895, be amended by adding thereto the following two sec- 
tions : 

"That the Secretary of the Interior be, and hereby is, authorized and em- 
povvered, under gênerai régulations to be fixed by Mm, to permit the use or 
right of way upon the public lands of the United States, not within the lim- 
its of any park, forest, military, or Indian réservations, for tramways, ca- 
nals, or réservoirs, to the estent of the ground occupied by the water of the 
canals and réservoirs, and fifty feet on each side of the marginal limits there- 
of, or fifty feet on each side of the center line of the tramroad, by any citi- 
zen or association of citizens of the United States, for the purposes of fur- 
nishing water for domestic, public, and other bénéficiai uses. [Comp. St. 
1913, § 4943.] 

"Sec. 2. That the rights of way for ditches, canals, or réservoirs hereto- 
fore or hereafter approved under the provisions of sections eighteen, nineteen, 
twenty, and twenty-one of the act entitled 'An act to repeal timber-culture 
laws, and for other purposes,' approved March third, eighteen hundred and 
ninety-one, may be used for purposes of a public nature; and said rights of 
■way may be used for purposes of water transportation, for domestic purposes, 
or for the development of power, as subsidiary to the main purpose of irri- 
gation." 30 Stat, 404 (Comp. St. 1913, 5 4938). 
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It-will be observed that the first of thèse sections affects only Iands 
not within the limits of any park, forest, military, or Indian rés- 
ervations. It authorizes a mère permission by the Secretary of the 
Interior, and obviously adds nothing to the power conferred by the 
act of 1896, which, in express terms, permits rights of way for the 
purposes of generating, manufacturing or distributing electric power. 
The second section is, in effect, amendatory of the act of 1891. That 
act, confessedly, was restricted to purposes of irrigation and dealt 
only with rights of way over the public lands to be used for such pur- 
poses. It was uniformly held that locations under it could not be ap- 
proved where it appeared that the right of way was desired for any 
other purpose than irrigation, and, by its terms, the grant was limited 
"to any canal or ditch company formed for the purpose of irrigation." 
18 L. D. 573; 20 h. D. 154; 21 h. D. 63; 28 L. D. 474-476. In 
the latter décision, Mr. Justice Van Devanter, then Assistant Attor- 
ney General to the Secretary of the Interior, rendered an opinion in 
which he says : 

"The act of May 11, 1S9S, purports to be an amendaient of the act of 1S95, 
and section 1 relates only to the public lands not within the limits of any 
réservation. Section 2 is in effect amendatory of the act of 1891, and relates 
to ail lands coming within the purview of that act, which embraced both 
public lands and réservations of the United States. It provides that the 
rights of way granted under the act of 1891 may be used for purposes of a 
public nature and for water transportation, domestic purposes and for the 
development of power. ïhis section does not purport to make any new grant, 
but simply permits the rights of way granted by the act of 1891 to be used for 
other purposes than that of irrigation. No new class of grantees is describ- 
ed in this section, and to détermine who may be entitled to a right of way it 
is necessary to turn to the act of 1891. There the grantees are deseribed as 
'any canal or ditch company formed for the purpose of irrigation.' If it had 
been intended to enlarge the class of grantees some apt language similar to 
that of the first section would hâve been used in this second section of the 
act of 1898. The controlling idea was still, as in the act of 1891, irrigation." 

In the Kern River Company Case, 38 L. D. 302, it was f urther held : 

"A right of way under the act of March 3, 1S91, may be acquired only by a 
company formed for the purpose of irrigation ; but a right of way secured 
under that act may, under the act of May 11, 1S98, be used for purposes of 
a public nature as subsidiary to the main purpose of irrigation. * * * 

"While the act of 1898 extended and enlarged the uses which might be 
made of the rights of way so acquired (under the act of 1891), that act made 
no provision whatever for the récognition of any other class of grantee, but 
merely specified the additional purposes for which the rights of way might 
be used." 

Later, in 1910, the attention of the Président was directed to the case 
of the Ramona Power & Irrigation Company for a right of way over 
lands in the state of California under the provisions of the act of March 
3, 1891, in order to obtain an expression of his views as to the policy 
which should be adopted in cases of applications for rights of way un- 
der the act of 1891, as amended by the act of May 11, 1898, where the 
primary and principal use of the right of way is sought for the purpose 
of irrigation, but where there is involved a development of electrical 
power or energy for the purpose of pumping water to lands from 
streams, réservoirs or wells. The Président expressed himself , in the 
case submitted, as of the opinion that the application should be granted 
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upon the express condition that the right of way is sought and approved 
for the main purpose of irrigation, and that the power uses are sub- 
sidiary to and mainly for the purpose of serving and carrying out 
irrigation. 39 L. D. 309. The décisions of the Land Department re- 
ferred to cover the period from 1894 to 1910. They consecutively ante- 
date the act of 1898, and extend through a period contemporaneous 
with its enactment and the administration of its provisions. As such, 
they are entitled to respectful considération by the courts (United States 
v. Finnell, 185 U. S. 236-244, 22 Sup. Ct. 633, 46 L. Ed. 890; Midway 
Company v. Eaton,_183 U. S. 602-609, 22 Sup. Ct 261, 46 L. Ed. 347) ; 
but further than this, as a matter of independent judgment, w.e concur 
fully in the views expressed by the officiais of the Interior Department. 
The first section of the actof 1898 lias no application in any event, and 
the second section does not enlarge the class of grantees entitled to the 
benefits of that act, but merely spécifies the additional purposes for 
which the rights of way, acquired under that act by eligible parties, may 
be used. Therefore, this act of May 11, 1898, neither enlarges the act 
of 1891 in such manner as to supersede the act of 1896, nor reinstates 
sections 2339 and 2340 of the Revised Statutes in so far as those sec- 
tions hâve been affected by the act of 1896. 

[2] 2. Défendant next asserts that its predecessors acquired an ex- 
press grant of rights of way for its réservoir and fîume or conduit un- 
der section 4 of the act of February 1, 1905. This was an act primarily 
framed to provide for the transfer of forest reserves from the Depart- 
ment of the Interior to the Department of Agriculture. Section 4 
(Comp. St. 1913, § 4947) reads as follows: 

"That rights of way for the construction and maintenance of dams^ réser- 
voirs, water plants, ditches, flumes, pipes, tunnels, and canals, within and 
across the forest reserves of the United States, are hereby granted to eitizens 
and corporations of the United States for municipal or tuining purposes, and 
for the purposes of the milling and réduction of ores, during the period of 
their bénéficiai use, under such rules and régulations as may be prescribed by 
the Seeretary of the Interior, and subject to the laws of the state or territory 
in which said reserves are respectively situated." 

Defendant's position is that this section makes an unqualified grant 
in the public domain described, which is self-executing and mdefeasible 
during the period of bénéficiai use. It is stated by counsel that the 
rules and régulations ref erred to could not defeat this grant, nor is the . 
right of way in any sensé dépendent upon them; that the function of 
the rules and régulations is to control the method of construction and 
use so as to prevent damage to the forest, etc. ; that section 4 of this 
act was passed to rebut any presumption or claim that rights of way for 
the storage and conveyance of water could not be acquired upon the 
forest reserves. 

Assuming that this last statement is true, it by no means follows that 
the rules and régulations contemplated might not prescribe the method 
and ternis of acquisition. While such rules and régulations could not 
defeat the grant, they obviously could operate to exécute and condi- 
tion it. 

Conceding, without deciding, that the term "municipal" is alone 
enough to cover and embrace ail the domestic and other bénéficiai uses 
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enumerated in prior acts relating to the same subject, stîll, in view of 
the spécifie and distinctive enumeration of such uses, which the Con- 
gress had thought necessary to adopt in such previous législation, this 
term can hardly be accorded such a broad signifkance, unless this act 
be regarded as a supplément to, rather than a substitute for, what went 
before; and such it undoubtedly was. There is no reason whatever to 
regard this act as a departure from the governmental policy on this 
subject, as evidenced by législation, beginning at least with the act of 
1891 and developing steadily in the direction of governmental control 
and conservation of the resources of the nation ; but, on the contrary, 
it was more logically a progressive step in the same direction. It fol- 
lows that ail thèse acts are in pari materia, and should be construed 
accordingly. At the time defendant's predecessors entered upon the 
lands in question, they formed no part of the forest reserves of the 
United States. Prior to the passage of this act, in the view taken by 
dais court, défendant had acquired no vested right in such part of the 
public domain. It was, in point of law, a mère trespasser, and could 
not, as against the plaintiff, establish a right by making wrongf ul entry. 

"The mère settlement upon public lands and making improvements there- 
on without taking some steps required by law to initiate the settler's right 
thereto, is wholly inoperative as against the United States." Russian-Ameri- 
can Co. v. United States, 199 U. S. 570, 26 Sup. Ct. 157, 50 L. Ed. 314 ; Lake 
Superior Co. v. Finan, 155 U. S. 385, 15 Sup. Ct. 115, 39 L. Ed. 194 ; Frisbie v. 
Whitney, 9 Wall. 187, 19 L. Ed. 668. 

The naked terms of the grant did not operate without more to trans- 
form an unauthorized entry into a lawful and permanent right of pos- 
session. This statute was not self-exeçuting. Rights under it, as dis- 
closed by previous législation of like nature, must be acquired under 
such reasonable rules and régulations as may be prescribed by the Sec- 
retary of the Interior. This is the only construction permissible under 
the express terms of the statute itself. The act of February 1, 1905, 
contains other provisions confirmatory of this view. In addition to the 
rights granted under section 4, section 2 (Comp. St. 1913, §§ 4947, 
5093) authorizes the exportation of wood pulp manufactured from tim- 
ber in the district of Alaska. 

Section 5 (Comp. St. 1913, § 5142) provides : 

"That ail money reeeived from the sale of any produets or the use of any 
lanâ, or resources of saiû forest reserves shall be covered into the treasury 
of the United States and for a period of five years from the passage of this 
act shall constitute a spécial fund available, until expended, as the Secretary 
of Agriculture may direct, for the protection, administration, improvement, 
and extension of fédéral forest reserves." 

It was not intended that this part of the public domain should longer 
be appropriated and used without return to the govemment, absent ex- 
press permission by Congress. United States v. Grimaud, 220 U. S. 
506, 31 Sup. Ct. 480, 55 L. Ed. 563. Finally, appellant has made no 
application, and reeeived no permission, either under the act of 1898 or 
the act of 1905. It can claim no rights under acts with which it has not 
complied. Mills v. Stoddard et al., 8 How. 345, 12 L. Ed. 1107; Unit- 
ed States v. Utah Power & Light Company (C. C. A.) 209 Fed. 562, 126 
C. C. A. 376. It will be seen, by référence to the opinion, that both 
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thèse acts were before this court on the former appeal. It was not 
thought then, and is not thought now, that they were intended to, or do, 
impair the governmental policy announced in the act of 1896. 

[3] 3. But the défendant insists that the land of the plaintiff within 
the state of Utah is, in any event, subject to the laws of that state and 
its power of eminent domain ; that those laws authorize the défendant 
and its predecessors to construct and maintain its réservoirs and Aurne 
or conduit upon the plaintiff's land. It bases its contention upon the 
generally accepted propositions that each state of the union is an inde- 
pendent sovereign and has ail the rights and powers of such, except as 
they may be restricted or limited by the fédéral Constitution, whereas 
the government of the United States is said to be one of delegated, lim- 
ited and enumerated powers ; that the right of eminent domain is an 
attribute of sovereignty ; that section 3 of article 4 of the fédéral Con- 
stitution, providing that "Congress shall hâve power to dispose of and 
make ail needful rules and régulations respecting the territory or other 
property belonging to the United States," is not a grant .of power by 
the states to the United States, but is, however, a grant of power to 
Congress as a branch of the fédéral government. The reasoning upon 
which this conclusion is based is thus stated in the brief : 

"The states never had the power to control or dispose of property of the 
United States (except that each state had the right to take property within its 
jurisdiction for a publie purpose). The territory of the United States was not 
within the states. As soon as this was ceded to and became the property of 
the United States, the power of control and disposition necessarily passed to 
the United States. There was no occasion in the Constitution for any express 
grant to the United States of power to control and dispose of its own property. 
Such power existed as soon as the new political entity was created by the 
Constitution. This clause is, however, a grant of power to Congress. It 
désignâtes Congress as the branch of the fédéral government which can ex- 
ercise the power of control and disposition which the United States holds in- 
herently as the owner of the property." 

An inconsistency in this argument is at once apparent. If section 
3 of article 4 of the fédéral Constitution is not to be interpreted as a 
grant of power by the states to the United States, for the reason 
that the states never had power to control or dispose of the property 
of the United States, and could not, therefore, presumably grant away 
a power which they did not possess, it is, by the same token, difficult 
to perceive how that clause can, nevertheless, be regarded as a grant 
of power to Congress. It was also suggested at the argument that the 
land in question was not embraced within any territory in contempla- 
tion by the framers of the Constitution. This entire line of argument 
is spécial pleading, false in premise, and unsound in logical séquence. 
The government of the United States is in a sensé one of delegated, 
limited and enumerated powers, and such powers as are not delegated 
to it by the Constitution, nor prohibited by the Constitution to the 
states, are reserved to the states respectively, or to the people. But 
the clause in question is no less a délégation of express power to the 
fédéral government because it is abstract and gênerai rather than con- 
crète and spécifie. The states were forming for themselves and their 
successors a central government which should be suprême within a 
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defined jurisdiction. This clause is sufficiently broad to cover not only 
conditions then existing, but ail future expansion and development. It 
is a distinction, without a différence, to say that it embodied a grant 
to the Congress, but not to the government itself. The Suprême 
Court has held that it is a grant of power to the United States of 
control over its property. Kansas v. Colorado, 206 U. S. 89, 27 Sup. 
Ct. 655, 51 L. Ed. 956; Light v. United States, 220 U. S. 523-537, 
31 Sup. Ct. 485, 55 L. Ed. 570; United States v. Utah Power & Light 
Company, 209 Fed. loc. cit. 557, 126 C. C. A. 376, and cases cited. 

It is true that in some of the earlier décisions the validity of the 
exercise of the right of eminent domain by a state over the lands of 
the United States has received apparent récognition. United States 
v. Railroad Bridge, 6 McLean, 517, 531, 533, Fed. Cas. No. 16,114; 
United States v. City of Chicago, 7 How. 185, 12 L. Ed. 660; Illinois 
Cent. R. Co. v. Chicago, B. & N. R. Co. (C. C.) 26 Fed. 477; Union 
Pac. Ry. Co. v. B. & M. R. R. Co. (C. C.) 3 Fed. 106; Union Pac. Ry. 
Co. v. Leavenworth, N. & S. Ry. Co. (C. C.) 29 Fed. 728; Jones v. 
Florida C. & P. R. Co. et al. (C. C.) 41 Fed. 70. This view is predi- 
cated upon the assumption that while government lands are not re- 
served or held for specified national purposes, the United States oc- 
cupies the position of a mère individual proprietor, with rights and 
remédies neither less nor greater. An examination of the cases cited, 
however, discloses that the peculiar facts with which they dealt, as well 
as the limitations stated in the opinions written, greatly modify the 
scope of the doctrine stated ; and the later cases leave little doubt that 
the Suprême Court has not recognized, and will not recognize, the lim- 
ited control of Congress over the territory and property belonging to 
the United States, for which défendant contends. The public lands 
of the United States are held by it, not as an ordinary individual pro- 
prietor, but in trust for ail the people of ail the states to pay debts and 
provide for the common défense and gênerai welfare under the ex- 
press ternis of the Constitution itself. It matters not whether the title 
is acquired by cession from other states, or by treaty with a foreign 
country, whether the lands are located within states or in territories, 
they are held for thèse suprême public uses when and as they may 
arise. The Congress has the exclusive right to control and dispose of 
them, and no state can interfère with this right or embarrass its exer- 
cise. United States v. Gratiot, 14 Peters, 526, 10 L. Ed. 573; Pollard 
v. Hagan, 3 How. 212, 11 L,. Ed. 565; Irvine v. Marshall, 20 How. 
558, 15 h. Ed. 994; Gibson v. Chouteau, 13 Wall. 92-99, 20 h. Ed. 
534. 

"The means employed by the government of the Union are not given by the 
people of a particular state, but by the people of ail the states ; and being 
given by ail, for the benefit of ail, should be subjected to that government 
only which belongs to ail. Ail subjects over which the sovereign power of a 
state extends are objects of taxation; but those over which it does not ex- 
tend are, upon the soundest principles, exempt from taxation. The sovereign- 
ty of a state extends to everything which exists by its own authority, or 
is introduced by its permission; but does not extend to those means which 
are employed by Congress to carry into exécution powers conferred on that 
body by the people of the United States." Van Brocklin v. State of Tennes- 
see, ,117 U. S.. 151-155, 6 Sup. Ct. 670, 672, 29 L. Eu. 845. 
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Moreover, the act enabling the people of Utah to form a Constitu- 
tion and state government imposes the condition that the people inhabit- 
ing said proposed state forever disclaim ail right and title to the un- 
appropriated public lands lying within the boundaries thereof. In 
the Constitution of Utah, subsequently adopted, this provision was 
incorporated in ternis. It is urged that insistence upon thèse terms, 
when the new state of Utah was admitted, implies that the exclusive 
control of Congress was conceived not to exist in the absence of such 
an express réservation ; but the better view is that the expression in 
the Enabling Act, and in the Constitution of the new state, was but 
declaratory of a constitutional power known to exist, and was inserted 
to forestall ail possible contention. Van Brocklin v. Tennessee, 117 
U. S. 167, 6 Sup. Ct. 670, 29 L. Ed. 845 ; Stearns v. Minnesota, 179 
U. S. 223, 21 Sup. Ct. 73, 45 L. Ed. 162. It is idle to insist that the 
provisions of the Utah Enabling Act and Constitution do not inter- 
fère with defendant's contentions. In the brief counsel say: 

"They did not provide that the land should reniain 'at the sole and entire 
disposition of the United States,' but merely provided that it should reniain 
'subject to the disposition of the United States.' " 

This is a distinction without a substantial différence. The acquisi- 
tion of a perpétuai easement under the alleged power of eminent do- 
main is such an appropriation as amounts to an invasion of the con- 
stitutional power of C° n g ress - 

"The power to tax" (as the power to take) "involves the power to destroy ; 
the power to destroy may def eat and render useless the power to create ; and 
there is a plain répugnance in conferring on one government a power to con- 
trol the constitutional measures of another, which other, with respect to 
those very measures, is declared to be suprême over that which exerts the 
control. The states hâve no power, by taxation or otherwiae, to retard, im- 
pede, burden, or in any manner control, the opérations of the constitutional 
laws enacted by Congress to carry into exécution the powers vested in the 
gênerai government." Van Brocklin v. State of Tennessee, 117 U. S. 155, 156, 
6 Sup. Ct. 670, 673, 29 L. Ed. 845. 

The United States does not and cannot hold property as a monarch 
may for private or personal uses ; it cannot hold as a private proprietor 
for other than public objects. Van Brocklin v. State of Tennessee, 
117 U. S.. 158-161, 6 Sup. Ct. 670, 29 L. Ed. 845. "Ail the public 
lands of the nation are held in trust for the people of the whole coun- 
try." United States v. Trinidad Coal Co., 137 U. S. 160, 11 Sup. Ct. 
57, 34 L. Ed. 640; Light v. United States, 220 U. S. 523-537, 31 
Sup. Ct. 485, 55 h. Ed. 570. _ _ 

The United States can prohibit absolutely or fix the terms on which 
the property may be used. As it can withhold or reserve the land it 
can do so indefinitely. Light v. United States, 220 U. S. loc. cit. 536, 
31 Sup. Ct. 485, 55 L. Ed. 570; Stearns v. Minnesota, 179 U. S. 243, 
21 Sup. Ct. 73, 45 L. Ed. 162. In Coe v. Errol, 116 U. S. 517-524, 
6 Sup. Ct. 475, 477, 29 L. Ed. 715, Mr. Justice Bradley said : 

"We take it to be a point settled beyond ail contradiction or question that 
a state has jurisdiction of ail persons and things within its territory which 
do not belong to some other jurisdiction, such as the représentatives of for- 
eign governments, with their houses and effects, and property belonging to 
or in the use of the government of the United States." 

. 230 F.— 22 
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And in Van Brocklin v. Tennessee, 117 U. S. loc. cit. 165, 6 Sup. 
Ct. 670, 29 L. Ed. 845, Mr. Justice Gray quotes approvingly the fol- 
lowing language of Mr. Douglas in which Mr. Webster concurred: 

"The title of the United States can be divested by no other power, by no 
other means, in no other mode, than that which Congress shall sanction and 
prescribe. It cannot be done by the action of the people or Législature of a 
territory or state." 

To hold otherwise — 

"would tend to create a conflict between the offlcers of the two governments, 
to deprive the United States of a title lawfully acquired under express acts 
of Congress, and to defeat the exercise of the constitutional power to lay and 
collect taxes, to pay the debts and provide for the coninaon défense and gên- 
erai welfare of the United States." 

The rights of the states in the shores and beds of navigable waters 
below high-water mark bear no analogy to the clairn of défendant 
hère. In such cases the government asserts not title, but control over 
navigation. United States v. Chandler-Dunbar Water Power Co., 229 
U. S. 53, 33 Sup. Ct. 667, 678, 57 L. Ed. 1063. The distinction is 
clearly drawn by the Suprême Court in Van Brocklin v. Tennessee, 
117 U. S. 167, 168, 6 Sup. Ct. 670, 29 L. Ed. 845 : 

"Upon the admission of a state into the Union, the state doubtless acquires 
gênerai jurisdiction, civil and crimlnal, for the préservation of public order, 
and the protection of persons and property, througjiout its limits, except 
where it lias ceded exclusive jurisdiction to the United States. The rights 
of local sovereignty, including the title in lands held in trust for municipal 
uses, and in the shores of navigable waters below high-water mark, vest in 
the state, and not in the United States. New Orléans v. United States, 10 
Pet. 662, 737 [9 L. Ed. 573J ; Pollard v. Hagan, 3 How. 212 [11 L. Ed. 565] ; 
Goodtitle v. Kibbe, 9 How. 471 [13 L. Ed. 220] ; Doe v. Beebe, 13 How. 25 [14 
L. Ed. 35] ; Barney v. Keokuk, 94 U. S. 324 [24 L. Ed. 224]. But public and 
unoccupied lands, to which the United States hâve aequired title, either by 
deeds of cession from other states, or by treaty with a foreign country, Con- 
gress, under the power conferred upon it by the Constitution, 'to dispose 
of and inake ail needful rules and régulations respecting the territory or 
other property of the United States,' has the exclusive right to control and 
dispose of, as it has with regard to other property of the United States; 
and no state can interfère with this right, or embarrass its exercise. Unit- 
ed States v. Gratiot, 14 Pet. 526 [10 L. Ed. 573] ; Pollai-d v. Hagan, 3 How. 
212 [11 L. Ed. 565]; Irvine v. Marshall, 20 How. 558, 563 [15 U Ed. 994]; 
Oibson v. Chouteau, above cited." 

It has been thought advisable and necessary to carry this discussion 
to somewhat unusual length because of the importance of the question 
involved, the earnest insistance of counsel upon the right asserted, 
and the absence of an express ruling by the Suprême Court thereon. 
In United States v. City of Chicago, 7 How. 185, 12 L. Ed. 660, the 
proposition was not decided because "open to some debate" and "not 
necessary to a disposition of the case." In Van Brocklin v. Tennessee, 
supra, it was announced : 

"When that question shall be brought into judgment hère, it will require 
and will receive the careful considération of the court." 

In Siler et al. v. Louisville & Nashvi.He R. R. Co., 213 U. S. 175, 
29 Sup. Ct. 451, 53 E. Ed. 753, it was said that: 
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"Where a case In tMs court ean be decided without référence to questions 
arising under the fédéral Constitution, that course is usually pursued and 
is not departed from without important reasons." 

The same considérations moved this court upon the last appeal to 
refrain from making an express détermination of this point, although 
then suggested, as being unnecessary to a disposition of the case. Now, 
however, the question is squarely presented and we answer it without 
hésitation. In our opinion, the public lands involved were not sub- 
ject to state power of eminent domain, either directly or indirectly, 
without the consent of the United States ; and to sustain its conten- 
tion, the défendant must point to some express grant by the govern- 
ment, or at least to subsisting législation from which the grant may be 
inferred, or by which its claims hâve been recognized and preserved. 
United States v. Utah Power & Light Co. (C. C. A.) 209 Fed. loc. cit. 
559, 126 C. C. A. 376. In this view, it is unnecessary to consider 
whether there has been any effective exercise of the power claimed. 

[4] 4. We come now to the défense of équitable estoppel. This is 
predicated upon the view that with respect to its proprietary interests 
a sovereign is subject to the principles of équitable estoppel in the 
same manner and under the same circumstances as a private individual 
or corporation. By its amended answer défendant allèges that its works 
were constructed at very great expense, and with the presumed knowl- 
edge of the plaintiff through its agents and représentatives; that for 
nine years plaintiff neither objected to nor protested against the use 
of its land ; that to enjoin the maintenance and opération of the works 
will cause serious loss to the défendant and great inconvenience to the 
public. 

It should be observed, in passing, that while the decree below quieted 
title in complainant and embraced an injunction against the défendant, 
nevertheless this situation was the direct resuit of defendant's insis- 
tence upon the rights for which it now contends. The bill of com- 
plaint did not seek to expel the défendant from the public domain, 
but prayed that it should be enjoined from maintaining its alleged un- 
lawful possession and occupancy without the permission of plaintiff, 
and without first complying with the laws of the United States, and 
the rules and régulations promulgated by the Secretary of Agriculture 
relating to national forests, and further that défendant be required 
to make pecuniary payment to the plaintiff for use and occupation. 
The government has not refused a right 'of way over its lands for the 
bénéficiai uses in question. The issue of interrupted service and great 
inconvenience and hardship to defendant's customers, and to the pub- 
lic generally, is not legitimately in this case, although persistently urged. 
The government has shown no disposition to deal unjustly with the 
states nor with their citizens in this respect, and it is not to be ex- 
pected nor presumed that it will do so. United States v. Utah Power 
& Light Co., 209 Fed. 554-559, 126 C. C. A. 376; Stearns v. Minne- 
sota, 179 U. S. 223-243, 21 Sup. Ct. 73, 45 L. Ed. 162. The only 
question hère presented is whether a public service corporation, assum- 
ing to act in the name of the state of Utah, shall receive a free and 
permanent right of way and capitalize that gratuity for private gain. 
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or whether the United States shall control the disposition of its prop- 
erty and receive fair compensation as other landed proprietors for the 
use thereof. If , the exigencies of this particular community are such 
that the interests of the people demand public grants and concessions 
for their necessary comfort and convenience, no doubt such will be 
made, as they always hâve been made, by government, state and na- 
tional, but they must flow from congressional action and not from 
individual appropriation. 

It is well settled that an unauthorized or wrongful entry upon pub- 
lic lands, and the making of improvements thereon, without taking the 
steps required by law to initiate a légal right thereto, is wholly in- 
operative as against the United States. Russian-American Co. v. Unit- 
ed States, 199 U. S. 570, 26 Sup. Ct. 157, 50 L. Ed. 314; Frisbie v. 
Whitney, 9 Wall. 187, 19 L. Ed. 668; Lake Superior, etc., Co. v. 
Finan, 155 U. S. 354, 15 Sup. Ct. 115, 39 L. Ed. 194; United States 
v. Trinidad Coal & Coking Co., 137 U. S. 160, 11 Sup. Ct. 57, 34 h. 
Ed. 640. Long acquiescence does not legalize an unwarranted ap- 
propriation. Camfield v. United States, 167 U. S. 527, 17 Sup. Ct. 
864, 42 L. Ed. 260. And failure to object does not confer any vested 
right as against the government. Light v. United States, 220 U. S. 
523-535, 31 Sup. Ct. 485, 55 L. Ed. 570; Steele v. United States, 113 
U. S. 130, 5 Sup. Ct. 396, 28 L. Ed. 952; Wilcox v. McConnel, 13 
Pet. 513, 10 U. Ed. 264. 

It is equally well settled, and is, in fact, conceded, that lâches is not 
imputable to the government, and, as stated in United States v. Kirk- 
patrick, 9 Wheat. 720-735, 6 L. Ed. 199: 

"This maxim is founded, not in the notion of extraordinary prérogative, 
but upon a great public policy. The government can transact its business 
only through its agents ; and its fiscal opérations are so various, and its 
agencies so nuinerous and seattered, that the utmost vigilance would not save 
the public t'roni the most serious losses, if the doctrine of lâches can be ap- 
plied to its transactions. It would, in etlect, work a repeal of ail its securi- 
ties." 

The défendant admits the soundness of this principle, but makes a 
distinction between lâches, or mère delay, and équitable estoppel as 
resulting from the showing made by its answer, to which référence 
has been made. Reliance is placed in great measure upon New York 
City v. Pine, 185 U. S. 93, 22 Sup. Ct. 592, 46 L. Ed. 820, in which 
it was held: 

"A failure to pursue statutory remédies is not always fatal to the rights 
of a party in possession, and if full and adéquate compensation is made to 
the plaiutifl', sometimes the possession of the défendant will not be disturbed." 

In that case the municipality was undertaking a large work with 
a view of supplying its citizens with water. It had been engaged in 
this work for two years and had nearly completed its dam. Before 
the case was brought the plaintiffs and the city had been trying to agrée 
upon the amount of compensation, and the former were seeking com- 
pensation for the injuries they would sustain, and were not insisting 
upon their alleged right to an abandonment of the work. In such case 
it was held that the city might well assume that payment of a just 
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compensation would be accepted in lieu of the right. The power of 
eminent domain was conceded. The plaintiffs were held to be estopped 
from insisting upon an abandonment of the work inasmuch as adéquate 
compensation might be ascertained and decreed. 

Our attention is also directed to the décisions of this court in State 
of Iowa v. Carr (C. C. A.) 191 Fed. 257, 112 C. C. A. 477, and Hemmer 
v. United States (C. C. A.) 204 Fed. 898, 123 C. C. A. 194, wherein it 
was held that in a suit in equity the claims of the United States appeal 
to the conscience of the chancellor with the same, but with no greater 
or less, force than those of a private individual under like circumstanc- 
es, and are determinable by the same rules and principles. In the for- 
mer of thèse cases one Samuel Carr and others brought suit against one 
Charles R. Hannan, etc., to quiet the title to certain land on the Iowa 
shore of the Missouri river. The state of Iowa intervened and sought 
to establish its claim to a part of this accreted tract on the ground that 
it was appurtenant to an island on the Iowa part of the river bed, and, 
in fact, was the Iowa part of the abandoned bed of the river. In op- 
position to this claim complainants set up long continuous adverse pos- 
session; that the land was an accretion to their own lands, to which 
they held title from the United States ; and further that the state had 
long acquiesced in their title and possession and had recognized it 
affirmatively by the levy and collection of taxes upon the disputed land 
as the property of the complainants. For more than 20 years the plain- 
tiffs and their grantors were in undisturbed possession of the land un- 
der claim of title. They expended large sums of money on its improve- 
ment. The state, with f ull knowledge of the situation, listed the prop- 
erty as theirs and levied and collected taxes from them. 

In Hemmer v. United States, supra, one Henry Taylor, an Indian, 
entered 160 acres of land in South Dakota, made his final proof, paid 
for the land, and obtained his final receiver's receipt under the act of 
Congress of Mardi 3, 1875 (18 Stat. 420, c. 131, § 15 [Comp. St. 1913, 
§ 4611]), which provided that any Indian who was the head of a family, 
or who had arrived at the âge of 21 years, and had abandoned, or 
should thereafter abandon, his tribal relations, should be entitled to the 
benefits of the homestead law, but that the title to the land he should 
acquire should be inaliénable for five years from the date of his patent 
therefor. In 1884, after he had completed his five years of résidence 
and occupation of his homestead, and thus had completely earned it, a 
law was passed providing that the government would hold such land 
in trust for 25 years instead of 5. By mistake, the patent, which was 
issued to him, contained this provision of the later act. Afterwards the 
title passed from Taylor to Hemmer. The United States brought suit 
in equity against the immédiate and remote grantees of Taylor, for the 
purpose of setting aside ail the conveyances under which they held, 
upon the ground that this homestead was inaliénable for 25 years after 
the date of the patent issued under the act of 1884 (Act July 4, 1884, c. 
180, 23 Stat. 96 [Comp. St. 1913, § 4612]). In the course of the opin- 
ion the doctrine was restated that in such a suit the claims of the gov- 
ernment appeal to the conscience of the chancellor with the same, but 
with no greater or less, force than those of a private individual under 
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similar circumstances. However, the court held tliat the act of 1884 
did not repeal, amend or modify any of the provisions of the earlier 
act, and did not extend from 5 years to 25 years the restriction on 
aliénation; that Taylor had fully complied with the prior act, had ail 
rights under it and that Hemmer stood in his shoes. Under this hold- 
ing, the disposition of the case did not dépend upon the doctrine of 
équitable estoppel quoted. 

Nevertheless, there can be no doubt that situations may be and are 
presented where both state and nation enter courts of equity as suitors 
under conditions which place them upon an equal footing, in this re- 
spect, with the private citizen; that where the relations existing are 
such as to convey actual knowledge of and acquiescence in asserted 
claims under conditions which would make the subséquent déniai of 
such claims inéquitable, the doctrine of équitable estoppel as distin- 
guished from mère lâches may be invoked even against the government. 
The cases just cited are examples of such, but their doctrine cannot be 
so far extended as to validate the unauthorized appropriation of the 
public lands upon the mère ground of occupation and improvements 
made, the knowledge of which is presumed to be brought home to the 
government through "fiscal opérations so various, and agencies so 
numerous and scattered, that the utmost vigilance would not save the 
public from the most serious losses if the doctrine of lâches can be 
applied to such transactions." The doctrine of équitable estoppel has 
no application hère.' 

[5} It remains to consider the contention of the government upon its 
cross-appeal, viz. that the courts should hâve decreed an accounting and 
damages as prayed. We are unable to perceive why that contention is 
not sound, and this notwithstanding the lands hâve not been ïnjured 
and would not, perhaps, hâve been otherwise leased or used by the gov- 
ernment during the same period. United States v. Bernard (C. C. A.) 
202 Fed. 728-731, 121 C. C. A. 190; St. Louis v. Western Union Tele- 
graph Company, 149 U. S. 465, 13 Sup. Ct. 990, 37 L. Ed. 810. It 
would seem further that the charge imposed by the régulations should 
fairly and reasonably measure the value of such use. Congress clearly 
has the power to prescribe the terms upon which it will permit the 
lands of the United States to be used or otherwise disposed of ; and 
the authority to make such rules conferred upon executive officers is 
not a délégation of législative power. 

"A provision in an act of Congress as to the use made of rooneys received 
from government property clearly indicates an authority to the executive offi- 
cer authorized by statute to make régulations regarding the property to im- 
pose a charge for its use." United States v. Grima ud, 220 U. S. 500. 31 Sup, 
Ct. 480, 55 L. Ed. 563 ; Cosmos, etc., Co. v. Gray Eagle Oil Co., 100 U. S. 301, 
23 Sup. Ct. 692, 24 Sup. Ct. 860, 47 L. Ed. 1064. 

By the act of 1896 the Secretary of the Interior is expressly author- 
ized to permit the use of such rights of way under gênerai régulations 
to be fixed by him. It follows that the decree of the trial court quieting 
and confirming the title to the lands in question, as against ail claims, 
demands and contentions of the défendant, and enjoining said défend- 
ant from further operating the said Works without the permission of 
the plaintiff, and from further maintaining its unlawful and tortious 
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possession and occupancy within the Cache National Forest without 
the permission of plaintifï, and without nrst complying with the laws of 
the United States and the rules and régulations promulgated by the 
Secretary of Agriculture relating to national forests, must be affirmed, 
but the cause will be remanded to the district court for an accounting 
for the reasonable value of use and occupation and for such other pro- 
ceedings as may be necessary in accordance with the views herein ex- 
pressed. 



UTAH LIGHT & TRACTION CO. v. UNITED STATES. 
(Circuit Court of Appeals, Eighth Circuit. November 24, 1915.) 

No. 4370. 

1. Waters and Water Courses <S=3ô — Acquisition oï Watee Riqhts — Con- 

stbuction of statutes. 

The provisions of Eev. St. §§ 2339, 2340 (Comp. St. §§ 4647, 4648), con- 
firniing rights to the use of water and to the maintenance of canals and 
ditches on the public lands acquired and which became vested in accord- 
ance with local customs and laws, were broad enough to include réser- 
voirs, dams, flumes, pipes, and tunnels; and a corporation which con- 
structed such structures on public lands while those sections were in force 
is protected in their use, whether or not they had been put into opération, 
but no right to maintain power houses or transmission Unes for electric 
power on public land could be acquired thereunder, and the right to any 
further acquisition terminated on the passage of Act May 14, 1896, c. 179, 
§ 2, 29 Stat. 120 (Comp. St. 1913, § 4944), which substituted for such vested 
easement System the System of obtaining permits from the Secretary of 
the Interior. 

[Ed. Note. — For other cases, see Waters and Water Courses, Dec. Dig. 

2. Corporations <§=>28(2), 29(2) — Validity of Organization — Collatéral 

Attack. 

Where there is a bona flde attempt to create a corporation and an as- 
sumption and exercise of corporate functions, a failure or omission to 
comply with the provisions of a statute which falls short of justifying a 
direct proceeding by the state to forfeit the charter, and in the absence of 
such a proceeding, does not necessarily bar the corporation from asserting 
its property rights in the courts, and as a rule its légal existence cannot 
be questioned collaterally. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 78, 79, 2504 ; 
Dec. Dig. <§=28(2), 29(2).] 

Appeal from the District Court of the United States for the District 
of Utah ; J. A. Marshall, Judge. 

Suit in equity by the United States against the Utah Light & Trac- 
tion Company. Decree for the United States, and défendant appeals. 
Reversed in part. 

See, also, 209 Fed. 554, 126 C. C. A. 376. 

Graham Sumner, of New York City (R. A. Wilbur, of Sait Lake 
City, Utah, with him on the brief), for appellant. 

William W. Ray, U. S. Atty., of Sait Lake City, Utah, and J. F. 
Lawson, Asst. Sol. for Department of Agriculture, of Ogden, Utah, 
for the United States. 

<@=>For other cases see same topic & KEY-NUMBER in ail Key-Numiered Digests & Indexe» 
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Before CARLAND, Circuit Judge, and AMIDON and VAN 
VALKENBURGH, District Judges. 

VAN VALKENBURGH, District Judge. This is a companion case 
to United States of America v. Utah Power & Light Company, 230 

Fed. 328, C. C. A. , and involves an appeal from the decree 

of the District Court enjoining the appellant, hereinafter called the 
défendant, from maintaining and operating its power house, réservoir, 
pipe lines and transmission lines upon certain land of the appellee, 
hereinafter called the plaintiff, in Big Cottonwood canyon, Sait Lake 
county, Utah. Thèse structures are' parts of certain hydro-electric 
power works constructed by the predecessors of the défendant. They 
are used to generate electric power for the purpose of operating the 
street car System and electric light system in Sait Lake City, and for 
sale to various persons and corporations for light, heat and power. 
Thèse works include two power plants, called the upper or stairs plant 
and the lower plant. The upper plant was practically completed prior 
to May 14, 1896, but was not put into opération umtil June 2, 1896. 
The lower plant was completed and put into opération on or about 
December 3, 1896. Of the upper plant, the power house, a portion 
of the réservoir, and most of the pipe line Connecting them are on 
land of the plaintiff. The remainder of the réservoir and pipe line 
are on the land of the défendant. Of the lower plant the diverting 
dam and a portion of the flume are on property of the plaintiff, 
but the power house, the pipe line and the remainder of the flume 
are on the land of the défendant. Near the upper power house are 
two small cottages and outbuildings, claimed by défendant to be nec- 
essary for the use of employés engaged in attending to the plant. 
Défendant further claims that the ground occupied by the power house 
and cottages is no more than is necessary for the maintenance of the 
plant; that the use of this land is necessary for the successful opér- 
ation of the plant and the génération of electric power. A transmis- 
sion line, necessary for transmitting power from the power house 
to Sait Lake City, was constructed upon land of the plaintiff in 1895. 
The upper power plant and the transmission line were constructed 
by the Big Cottonwood Power Company, which conveyed them, on 
August 31, 1897, to the Union Light & Power Company, which, in 
turn, conveyed them, on December 30, 1899, to the Utah Power & 
Light Company, by which latter company they were conveyed, on 
January 2, 1904, to the Utah Light & Railway Company, the original 
défendant. The lower plant was constructed by the Utah Power Com- 
pany, which still, technically, owns and opérâtes it. However, the 
entire capital stock of the Utah Power Company was purchased, prior 
to August, 1901, by the Consolidated Railway & Power Company, 
and sold, on January 2, 1904, to the Utah Light & Railway Company, 
the original défendant. Subsequently to the entering of the decree 
m the trial court ail the properties, rights, privilèges, powers and fran- 
chises, and ail and every interest of the Utah Light & Railway Com- 
pany became vested in the Utah Light & Traction Company; défend- 
ant herein; and by order of court the latter company was substituted 
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for the original défendant. There is practically no dispute respect- 
ing the facts stated, the contentions of the parties being confined to 
the légal effect of such facts. 

The plaintif! filed its bill praying the same relief as in Utah Power 
& Light Company v. United States, heretofore decided. The défend- 
ant by its answer interposed the same défenses as in that companion 
case; and, in addition thereto, the following, deemed to be peculiar 
to the instant case : 

(1) The act of Congress of 1896 did not supersede sections 2339 
and 2340 of the Revised Statutes, if at ail, until gênerai régulations 
thereunder had been fixed by the Secretary of the Interior. 

(2) Rights of way for the structures upon the plaintiff s land vested 
prior to May 14, 1896. 

(3) The act of Congress of 1896 did not apply to the structures in- 
volved in this action. 

The défenses common to both cases hâve been resolved by this 
court against the défendant in the case of Utah Power & Light Com- 
pany v. United States, and référence is made to the opinion therein 
filed for the reasoning upon which that décision was based. We, 
therefore, address ourselves to the three spécial défenses above enu- 
merated. 

[1] It is not claimed that the défendant sought to acquire any rights 
under the act of May 14, 1896. Whatever title it has, therefore, 
must find support in législation prior to that date, to wit: Sections 

2339 and 2340, and Act March 3, 1891, c. 561, 26 Stat. 1095. Sec- 
tions 2339 and 2340 were limited to rights of way for the construction 
of ditches, canals, and réservoirs in connection with rights to the use 
of water for mining, agriculture, manufacturing or other purposes. 
Défendant is practically limited to thèse two sections, because its 
predecessors, through which it claims, were not canal or ditch com- 
panies formed for the purpose of irrigation and acquired no rights 
under Act March 3, 1891, either originally or as expanded by Act 
May 11, 1898, c. 292, 30 Stat. 404. Of course, sections 2339 and 

2340 did not themselves embody a grant, but merely confirmed, to the 
extent specified, such rights as were recognized and acknowledged 
by the local customs, laws, and the décisions of courts of the state. 
The rights of way embraced in thèse acts are confined to ditches, canals, 
and réservoirs, but we think those terms are broad enough to include 
dams, flumes, pipes, and tunnels as analogous or incidental to, and 
discharging the functions of, such réservoirs, ditches and canals. None 
of the législation, to which référence has been made, prior to Act 
May 14, 1896, either in letter or in spirit contemplâtes the use of 
ground within the public lands for other uses and purposes. 

The object of Act May 14, 1896, as heretofore determined (209 
Fed. 554, 126 C. C. A. 376), was to substitute the permit System, 
therein provided, for the vested easement System, theretofore recog- 
nized, as the trial court properly decided ; but we believe the défend- 
ant was entitled to whatever rights it had acquired by appropriation 
and construction prior to the enactment and approval of that act of 
substitution; Thèse rights are entirely independent of and discon- 
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nected with the rights to the water îtself, which did not vest, under 
the local law, until the water had been applied to a bénéficiai use. 
Therefore, rights of way for such réservoirs, canals and ditches, and 
for dams, flumes, pipes and tunnels of like or équivalent character 
and uses, which were constructed and practically completed prior to 
May 14, 1896, vested in defendant's predecessors whether put into 
opération in connection with the bénéficiai use of the water or not. 
Inasmuch, however, as the act itself was intended to and did terminate 
the System of such vested easements over the public lands and sub- 
stituted revocable permits therefor, the former system must be held 
to hâve ended with the passage of the act and not with the promul- 
gation of detailed régulations thereunder. It is aslo apparent that 
such prior rights, as may hâve become vested in défendant by appro- 
priation prior to the enactment of the law of 1896, could not extend 
to power houses, cottages and transmission lines as distinguished f rom 
réservoirs, dams, canals, ditches, flumes, pipes and tunnels construct- 
ed for the storing and transmission of the water itself. Whitmore v. 
Coal Company et al., 27 Utah, 284, 75 Pac. 748; Cleary v. Skiffich, 
28 Colo. 362, 65 Pac. 59, 89 Am. St. Rep. 207. 

[2] With respect to the lower plant, or any part thereof, the govern- 
ment interposes the objection that the Utah Power Company, when it 
attempted to acquire its holdings and when it was constructing this low- 
er plant, was not a légal corporation, since it had not filed its articles 
or made any other filing in the office of the secretary of the territory 
of Utah, as required by law ; that it was, therefore, incapable of hold- 
ing or acquiring any real estate in Utah or any interest therein and 
hence was not qualified to acquire any rights under sections 2339 and 
2340 of the Revised Statutes. It appears, however, that there was a 
bona fide attempt to create a corporation and an assumption and ex- 
ercise of corporate functions sufficient to constitute a corporation de 
facto. In such cases the légal existence of the corporation cannot, as 
a gênerai rule, be called into question collaterally. Marsh et al. v. 
Mathias et al., 19 Utah, 350, 56 Pac. 1074. Any failure or omission 
by a corporation to comply with the provisions of a statute which 
falls short of justifying a direct proceeding by the state to forfeit 
its charter, and in the absence of such proceeding by the state, does 
not necessarily bar it from asserting its property rights in the courts. 
Jackson v. Crown Point Mining Co., 21 Utah, 1, 59 Pac. 238, 81 
Am. St. Rep. 651 ; Booth & Co. v. Weigand, 30 Utah, 135, 83 Pac. 
734, 10 L. R. A. (N. S.) 693. Hère, however, the défendant owns the 
entire capital stock of the operating company; this it acquired from 
the Utah Light & Railway Company, the original défendant. There 
is no contention that thèse latter companies are without standing be- 
fore the court, and the government, by this action, seeks through them, 
as the bénéficiai owners, to enforce its claim against the said Utah 
Power Company. Under such circumstances, we do not think this 
objection by the government should receive récognition. 

It is not intended herein, nor is it deemed necessary, to make spécifie 
directions respecting the structures of défendant upon plaintiff's land 
involved in this controversy. Such matters can be satisfactorily re- 
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solved only af ter a fuller hearing in the trial court. Enough has been 
said to indicate the principles which we think should govern such a 
détermination. It is apparent that while in the trial court the gên- 
erai rights of the parties were properly adjudged, nevertheless, with 
respect to some of its works constructed and completed prior to the 
act of 1896, défendant may hâve acquired, and probably did acquire, 
certain vested rights which are denied to it by the decree entered. To 
this extent, that decree must be reversed and the cause remanded 
for further proceedings in accordance with this opinion and that in 
the companion case heretofore decided. 



NORTHERN PAC. RY. CO. v. NORTH AMERICAN TELEGRAPH CO. 

(Circuit Court of Appeals, Eighth Circuit December 15, 1915.) 

No. 4347. 

1. Eminent Domain <S=s47(1) — Property in Right of Wat — Surplus Use — 

condemnation. 

A stranger corporation, which has no right, property, or interest in a 
valuable right to the surplus use of its right of way for telegraph and rail- 
road purposes, which a railway company has acquired and owns, may 
not take that valuable right to such surplus use from it by condemnation 
without making compensation therefor. 

[Ed. Note. — For other cases, see Eminent Domain, Cent. Dig. §§ 107, 
109, 110, 116-120; Dec. Dig. <§=>47(1).] 

2. Railroads <g=»73(4) — Peopebtt in Right of Wat — Surplus Use. 

A railway company, which has become the owner of a railroad, which 
it is operating, and of a right of way appurtenant thereto, has the ex- 
clusive right to the use of that right of way for telegraph purposes, as 
well as for railroad purposes, and if, after the application of so much 
of the use thereof as the maintenance of its own railroad and telegraph 
requires, there remains a surplus use of that right of way, either for 
telegraph or for railroad purposes, it may lease or permit that use, or 
any part of it, for a valuable considération, for any purpose which does 
not interfère with its opération of its own railroad and telegraph, ànd 
its discharge of its duties to the public to so operate them. This right of 
a railroad company to lease or permit the surplus use of its right of way 
or of its property is its private property, and- may be valuable property. 

[Ed. Note. — For other cases, see Railroads, Cent Dig. § 182; Dec. Dig. 
<g=»73(4)J 

3. Eminent Domain <§=»128(1) — Condemnation of Right of Wat for Tele- 

graph over Railroad Right of Wat — Eléments of Compensation — Evi- 
dence. 

In proceedings by a telegraph company to condemn right of way for 
its Une over the unused portion of the right of way of a railroad com- 
pany, the compensation to which the railroad company is entitled is not 
limited to the damages it will sustain in the opération of its railroad, 
but includes also the value to it of the use taken, for telegraph as well 
as for railroad purposes; and where the right to such use lias been and 
may be leased for a substantial rental, évidence to show its rental value 
is admissible as a basis for determining what is just compensation for 
its taking. 

[Ed. Note. — For other cases, see Eminent Domain, Cent. Dig. § 349; 
Dec. Dig. «s=»128(l)J 

<g=>For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digeats & Indexe» 
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4. Courts <S=>89— Opinions — Authobitt. 

An opinion in a particular case founded on its spécial circumstanees la 
not applicable to cases under circumstances essentially différent. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 311, 312; Dec. 
Dig. ©=589.] 

In Error to the District Court of the United States for the Dis- 
trict of Minnesota; Page Morris, Judge. 

Condemnation proceeding by the North American Telegraph Com- 
pany against the Northern Pacific Railway Company. From the judg- 
ment, défendant brings error. Reversed. 

The Northern Pacific Railway Company complains of the rejection of ail 
évidence of the value of the right which the telegraph company is seeking 
to take from it by condemnation to use one side of the railway company'a 
right of way for a Une of telegraph, and of the exclusion of the value of the 
right to such use as an élément of damages from the considération of the 
jury, which assessed the just compensation for the taking or damage to such 
right. The railway company had a right of way for railroad and telegraph 
purposes from White Bear, which is about 10 miles from St. Paul, to Duluth, 
and from White Bear to Stillwater. About 150 miles of this right of way is 
on the main line of the railway company from St. Paul to Duluth and is of 
great value. On one side of the railroad upon this right o£ way the railway 
company had constructed and was using its telegraph line in the opération 
of its railroad and the conduct of Its business. It did not need to use the 
other side of its right of way for its own telegraph purposes, and about the 
year 1900 it leased to the telegraph company for 10 years for specified ren- 
tals the right to this surplus use of its right of way for the telegraph line 
of the telegraph company, and that company exercised that right under this 
lease and paid the rentals there flxed voluntariry during the 10 years. At 
the end of that term it instituted this proceeding permanently to condemn 
and take from the railway company this right which it had theretofore leased. 
There was a jury trial of tha question of the amount which the telegraph 
company should be required to pay as just compensation for the taking, at 
which the court excluded from the jury any considération, as an élément of 
the railway company's damages, of the value of this right to the use of its 
right of way for this telegraph line, and restricted the recovery of damages 
to those arising from the interférence with the mère opération of the rail- 
road and with the physical condition of the land subject to its right of way. 

Emerson Hadley, of St. Paul, Minn. (C. W. Bunn, of St. Paul, 
Minn., on the brief),' for plaintiff in error. 

Edward T. Young, of St. Paul, Minn. (O'Brien, Young & Stone, of 
St. Paul, Minn., on the brief), for défendant in error. 

Before SANBORN and CARLAND, Circuit Judges, and LEWIS, 
District Judge. 

SANBORN, Circuit Judge (after stating the facts as above). [1] 
It is indispensable to a fair discussion and just décision of this case 
that the real question at issue be clearly perceived and kept constantly 
in mind. That question is : May a stranger corporation which has no 
right, property or interest in a valuable right to the surplus use of its 
right of way for telegraph and railroad purposes which a railway com- 
pany has acquired and owns, take that valuable right to such surplus 
use from it by condemnation without making compensation therefor? 
That this is the actual question at issue will appear from a référence 

<g=»For other cases see same topio & KEY-NUMBER In ail Key -Numbered Digests & Indexes 
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to a few indisputable rules of law and from a brief review of the 
course of the trial below. 

The proceedings in this case must be governed by the déclaration of 
section 13 of article 1 of the Constitution of Minnesota that "private 
property shall not be taken, destroyed or damaged for public use, 
without just compensation therefor first paid or secured," and the 
provisions of section 6246, General Statutes of Minnesota 1913, that 
"any public service corporation shall hâve the right to obtain by con- 
demnation, under the right of eminent domain, any land, or any right 
over, through, or across the same, or any easement therein, necessary 
for the convenient prosecution of its enterprise ; and any telegraph or 
téléphone company may in the same manner acquire the right to con- 
struct its Unes over, along, and upon the right of way and lands of 
any railway company upon making just compensation therefor to such 
company; but such right shall at ail times be subject to the right of 
the railway company to use its right of way and lands for railway pur- 
poses, and said, telegraph or téléphone lines shall be so located, con- 
structed, and maintained as not to interfère with the usual opération 
of such railway." 

It will be noticed that, while this section limits the extent of the 
right of the surplus use of the railway company's right of way which 
the telegraph company may take by condemnation, so that it may not 
interfère with the opération of the railroad, the section does not un- 
dertake to appraise or limit the value of this right which may be so 
taken. Much less does it indicate that such right is without value, or 
that its taking will cause no damage to the railway company, but, on 
the other hand, it clearly shows that the Législature must hâve been 
of the opinion that this right was of value and that its taking or de- 
struction might cause damage, for the section permits its taking only 
"upon making just compensation therefor" to the railway company. 

[2] A railway company, which has become the owner of a railroad 
which it is operating and of a right of way appurtenant thereto, has 
the exclusive right to the use of that right of way for telegraph pur- 
poses as well as for railroad purposes. If after the application of so 
much of the use thereof as the maintenance of its own railroad and 
telegraph requires there remains a surplus use of that right of way 
either for telegraph purposes or for railroad purposes, it may lease 
or permit that use, or any part of it, for a valuable considération for 
any purpose which does not interfère with its opération of its own 
railroad and telegraph and its discharge of its duties to the public so 
to operate them. This right of a railroad company to lease or permit 
the surplus use of its right of way, or of its property, is its private 
propertv and it is often very valuable property. Union Pac. Ry. Co. 
v. Chicago, R. I. & P. Ry. Co., 51 Fed. 309, 315, 317, 321, 2 C. C. A. 
174; Union Pac. Ry. Co. v. Chicago, etc., Ry. Co., 163 U. S. 564, 
585, 16 Sup. Ct. 1173, 41 L. Ed. 265; American Téléphone & Tele- 
graph Co. v. St. Louis, I. M. & Southern Ry. Co., 202 Mo. 656, 101 
S. W. 576, 585, 586; Hartford Fire Ins. Co. v. Chicago, etc., Ry. 
Co., 175 U. S. 91, 93, 20 Sup. Ct. 33, 44 L. Ed. 84; James Quirk 
Milling Co. v. Minneapolis & St. Louis R. R. Co., 98 Minn. 22, 26, 
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107 N, W. 742, 116 Am. St. Rep. 336; Western Union Telegraph Co. 
v. Penn. R. R. Co., 195 U. S. 540, 570, 25 Sup. Ct. 133, 141 (49 L. 
Ed. 312, 1 Ann. Cas. 517). In the case last cited the Suprême Court 
said that the constitutional protection of private property from taking 
for public use without just compensation applied as well to private 
property of a railroad company devoted to a public use, that : 

"There is no différence whatever In principle arising from the différence in 
the uses. A railroad right of vvay 1s a very substantial thlng. It is more 
than a mère right of passage. It is more than an easement. We discussed 
its character In New Mexico v. U. S. Trust Co., 172 IL S. 171, 183 [19 Sup. 
Ot. 128, 133 (43 L. Ed. 407)]. We there said that if a railroad's right of way 
was an easement it was 'one having the attributes of the fee, perpetuity and 
exclusive use and possession ; also the remédies of the fee, and, like it cor- 
poreal, not incorporeal, property.' * * * A railroad's right of way bas, 
therefore, the substantiality of the fee, and lt Is private property even to 
the public in ail else but an interest and benefit in its uses. It cannot be in- 
vaded without guilt of trespass. It cannot be approprlated in whole or part 
except upon the payment of compensation. In other words, lt is entltled to 
the protection of the Constitution, and in the précise manner in which pro- 
tection is given." 

In Union Pacific Ry. Co. v. Chicago, R. I. & P. Ry. Co., 51 Fed. 
309, 315, 2 C. C. A. 174, the Union Pacific Company made a contract 
of lease for 999 years of the surplus use of some of its railroad tracks 
extending over many miles and some of its railroad f acilities at Omaha 
at a rental of $45,000 per annum, and this court and the Suprême Court 
sustained that contract. In Mason City & Ft. Dodge R. Co. v. Union 
Pacific R. R. Co. (C. C.) 124 Fed. 409, 412, 414, 415, the court com- 
pelled the Union Pacific Company to permit the Mason City & Ft. 
Dodge Railway Company to avail itself of the surplus use of some of 
the Union Pacific's railroad tracks and other railroad facilities at 
Omaha and between that city and South Omaha, but required the Ft. 
Dodge Company to pay a reasonable compensation for the right to 
that use, and its decree was affirmed in this court (Union Pacific R. 
Co. v. Mason City & Ft. Dodge R. Co., 128 Fed. 230, 64 C. C. A. 
348), and in the Suprême Court (Union Pacific R. Co. v. Mason City 
& Ft. Dodge R. Co., 199 U. S. 160, 26 Sup. Ct. 19, 50 L. Ed. 134). 

There can be no doubt, therefore, that the right of a railroad com- 
pany to let or permit the surplus use of its right of way to another 
for telegraph purposes or for railroad purposes is its private property 
and that it may be valuabîe property. 

[3] At the trial below Mr. Clapp testified that he was and had been 
superintendent of telegraph for the Northern Pacific Railway Company 
for 2 ] / 2 years and that for 17 years he had been working for différ- 
ent telegraph and téléphone companies, that he had been engaged in 
acquiring and leasing or permitting rights of way for telegraph and 
téléphone lines by railway companies upon their rights of way and 
knew what the practice was in the matter of leasing such rights, that 
such leases went through his hands, that they were continually com- 
ing up for his considération, that there were about 60 such leases cov- 
ering the placing of pôles and wires longitudinally on parts of the right 
of way of the Northern Pacific Company, that it was not practicable 
to put another telegraph or téléphone line on the same side of the right 



NORTHERN PAC. ET. CO. V. NORTH AMERICAN TEL. CO. 351 

of way of the railway company on which the telegraph company sought 
to maintain its line in this case, that there was a demand for telegraph 
and téléphone lines between White Bear and Duluth, that there was 
no going price or market value for permanent rights to the surplus 
use of the right of way of the railway company for a telegraph or tél- 
éphone line, but that there were permits in existence for at least 68 
telegraph or téléphone lines on parts of the right of way of the North- 
ern Pacific Company, and that he thought he could tell the value of 
the leasehold right to put a télégraphie pôle line similar to that sought 
by the telegraph company on the right of way of the railway com- 
pany; but the court refused to permit him to answer the question, 
"State the market value of such right of way?" and sustained objec- 
tions to offers made by counsel for the railway company to prove the 
market value of a right of way similar to that sought to be taken in 
this case and to an offer to prove what other parties were paying for 
such rights of way in the market generally. There was uncontradicted 
évidence that many temporary leases of such rights of way had been 
made, that many such were in existence, that the Northern Pacific 
company uniformly leased its right to the surplus use of its right of 
way for a télégraphie pôle line aJong portions of its right of way for 
$4 per mile per annum for the pôle line and $1 per mile per annum for 
each wire, and that 68 leases had been voluntarily taken by companies 
at that rate, and that the right to the surplus use of the railroad com- 
pany's right of way for the telegraph line of the telegraph company 
hère sought was as valuable as any the company owned. 

Mr. Gooper testified that he had been the land commissioner of 
the railway company since 1904, that he had had large expérience in 
the sale and in the leasing of rights of way for telegraph and téléphone 
purposes, that he believed that the price charged by the railway com- 
pany for leases for pôle lines for telegraph purposes was the reason- 
able and just value of the use leased, that the capitalization at 4^2 
per cent, interest of that price, to wit, $4 per annum per mile for the 
pôle line and $1 per mile per annum for each wire, amounted to $24,- 
677, and that he was of the opinion that that was the fair value of 
the right to the surplus use of the right of way of the railway com- 
pany for the line of telegraph the telegraph company sought. 

Mr. Lusk testified that he was the attorney for the Chicago Great 
Western Railroad Company for 10 years, that he was one of the re- 
ceivers of the St. Louis & San Francisco Railroad Company, that he 
was one of the commissioners who, prior to the trial of the question 
of damages before the jury, found the damages to the Northern 
Pacific Railway Company from the taking by the telegraph company 
of the railway company's right to the surplus use of the right of way 
for the telegraph line of the telegraph company to be $17,449, and that 
the reason why he thought that was the value of the right sought to 
be taken and the amount of the damage to the railway company was 
"because they could lease, in my judgment, to other parties for that 
amount without any question, I think so, for téléphone or telegraph." 
The telegraph company offered no évidence upon the value of this 
right, and consequently there was no évidence in conflict with the 
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testimony which has been recited as to the value of the right about 
to be taken by the telegraph company, nor as to the loss which would 
be entailed upon it by depriving it of that right. 

There can be no doubt that hère was compétent évidence ample to 
sustain a finding by a jury or a court that the value of the right of 
the railway company to the surplus use of its right of way for tele- 
graph purposes which the telegraph company was seeking to take f rom 
it in this proceeding and the damages to the railway company from the 
taking of this right was more than $10,000. For the testimony was 
conclusive that there was no market value for a sale or a lease of a 
permanent right to the use of the railway company's right of way for 
a telegraph Une such as was hère sought by the telegraph company, that 
there was a market rental value of temporary leases of such rights and 
that the telegraph company had taken one and had paid the rental for^ 
it for 10 years. Now, where real property about to be taken by con- 
demnation has no market value, the amount of rent, or of income it 
has produced, and is producing, and is capable of producing, and the 
opinions of men who hâve had expérience in dealing in it and hâve 
knowledge of its value, are compétent and material évidence to déter- 
mine what is just compensation for its taking ; in other words, what 
damages will be inflicted by that taking? Monongahela Navigation 
Co. v. United States, '148 U. S. 312, 13 Sup. Ct. 622, 37 L. Ed. 463; 
Montgomery Co. v. Bridge Co., 110 Pa. 54-58, 20 Atl. 407; Sanitary 
District of Chicago v. Pittsburgh, etc., Ry. Co., 216 111. 575, 584, 75 
N. E. 248, 251, 252. In the case last cited the trial court admitted 
évidence of the income that had been derived from the property 
taken. The Suprême Court of Illinois sustained that admission and 
said : 

"The Constitution and the law require' that the owner of property shall re- 
ceive such compensation that he will be as well off after the taking as he was 
before. To do that it is necessary to détermine what the property is worth 
to the owner, and unless he receives what it is worth to him he does not re- 
ceive just compensation. It is matter of common knowledge that such prop- 
erty as this and devoted to such a use is not bought and sold in the market 
or subject to sale in that way, and that such property has no market value. 
* * * One of the important considérations in ascertaining the value of 
property which has no market value is its productiveness and capabilities for 
yielding profits to the owner." 

To the same effect are St. Louis, K. & A. Ry. Co. v. Chapman, 38 
Kan. 307, 16 Pac. 695, 5 Am. St. Rep. 744; Lewis on Eminent Do- 
main, § 706. 

While the évidence which has been recited crept into this case, the 
court refused to permit the railway company to prove what the tele- 
graph company had paid to it for the use of its right of way for its 
telegraph line under its lease for 10 years, or what others were paying 
for like privilèges, and at the close of the trial it charged'the jury that 
in finding the damages to the railway company from the taking of this 
right they must not consider what the railway company had been re- 
ceiving for the right to this surplus use of its right of way for tele- 
graph purposes, or what it was receiving for this or other like rights 
from other companies, or any other fact or testimony tending to show 
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the value of this right which the telegraph company was taking, or the 
damage to the railway company for its taking, and that they must limit 
the damages they were to find to those resulting to the railway com- 
pany from the construction and maintenance of the telegraph line in 
the mère opération of its railroad and the maintenance of the proper 
condition of the land subject to its right of way, such as the increased 
expense of mowing the grass and of burning old ties caused by the 
construction and maintenance of the telegraph line. 

From this review of the évidence and the proceedings at the trial it 
clearly appears that there was compétent évidence and rejected offers of 
compétent évidence that the value of the right to the surplus use of the 
railway company's right of way for telegraph purposes which the tel- 
egraph company sought to take for its telegraph line was of the value 
of more than $10,000, that the maintenance of its telegraph line would 
prevent any other telegraph line on that side of the railway company's 
right of way and would thereby inflict a loss of more than $10,000 
upon the railway company, that the court instructed the jury that they 
must not consider or allow for the railway company anything whatever 
on account of the value of this right which the telegraph company was 
taking, nor on account of the loss the railway company would sustain 
by the appropriation to itself by the telegraph company of this right, 
and that the real question in this case is : May a stranger corporation, 
which has no right to, or property or interest in, a valuable right to the 
surplus use of its right of way for telegraph and railroad purposes, 
which the railway company bas acquired and owns, take that valuable 
right to such surplus use by condemnation without making any com- 
pensation whatever there for? 

It is not easy to conceive of a course of reasoning which will lead 
to an affirmative answer to this question, while that which results in 
a négative answer seems conclusive. Take the case in hand. The 
railway company is the owner of its right of way for telegraph pur- 
poses and for railroad purposes. It has the right to the use of ail of 
this right of way for those purposes, and if there be a surplus use 
above that necessary or convenient for the opération of its own rail- 
road and telegraph it has the right to permit or lease that surplus use 
for a pecuniary considération. This railway company's right to that 
surplus use of its right of way for telegraph purposes which the tel- 
egraph company is seeking to take from it by condemnation appears 
from the évidence introduced and offered to hâve a value of more than 
$10,000, and its taking will inflict upon the railway company a loss 
of more than $10,000. The telegraph company is a stranger to the 
railway company and has no right, title, or interest in its right of way 
or in the surplus use of it. That right of way and ail its use for tele- 
graph and railroad purposes, both the surplus use thereof and the use 
thereof necessary for its own railroad and telegraph, are the exclusive 
private property of the railway company, which "cannot be invaded 
without guilt of trespass" and "cannot be appropriated in whole or in 
part except upon payment of compensation." 195 U. S. 570, 25 Sup. 
Ct. 141, 49 L. Ed. 312, 1 Ann. Cas. 517. Therefore this right of this 
railway company to that surplus use of its right of way for a tele- 
230 F.— 23 
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graph Hne which is of the value of more than $10,000 accordîng to 
the évidence in this record, and the taking of which will inflict a loss 
and damage upon it of more than that amount, may not be lawfully 
taken from it by the telegraph company by condemnation without pay- 
ing the railway company the f air value of that right ; in other words, 
the amount of the loss inflicted upon the railway company by the tak- 
ing. 

But counsel for the telegraph company maintain that the weight 
of authority sustains an affirmative answer to the question under con- 
sidération and permits the taking by the telegraph company of this 
right to the surplus use of the railway company's right of way for the 
telegraph line of this telegraph company without making any compen- 
sation to the railway company for its value to the railway company, or 
for the railway company's loss by the taking, and they cite in support 
of their contention Chicago, Burlington, etc., R. R. Co. v. Chicago, 166 
U. S. 226, 248, 250, 17 Sup. Ct. 581, 41 L. Ed. 979; State v. St. Paul, 
M. & M. Ry. Co., 98 Minn. 380, 108 N. W. 261, 28 L. R. A. (N. S.) 
298, 120 Am. St. Rep. 581, 8 Ann. Cas. 1047, affirmed in 214 U. S. 
497, 29 Sup. Ct. 698, 53 L. Ed. 1060; Chicago, B. & Q. R. Co. v. 
Board of Supervisors, 182 Fed. 291, 294-297, 104 C. C. A. 573, 31 
L. R. A. (N. S.) 1117; Morris & E. R. Co. v. City of Orange, 63 N. 
J. Law, 266, 43 Atl. 730, 47 Atl. 363 ; Postal Telegraph Cable Co. v. 
Oregon Short Line R. Co. (C. C.) 104 Fed. 623, 626, which was af- 
firmed in 111 Fed. 842, 848, 49 C. C. A. 663; St. Louis & C. R. Co. 
v. Postal Tel. Co., 173 111. 508, 51 N. E. 382, 390, 392; Postal Tele- 
graph Cable Co. v. Oregon Short Line R. Co. (C. C.) 114 Fed. 787, 
792; Postal Telegraph Cable Co. v. Oregon Short Line R. Co., 23 
Utah, 474, 65 Pac. 735, 738, 740, 90 Am. St. Rep. 705 ; Louisville & 
Nashville R. Co. v. Postal Telegraph Cable Co., 143 Ga. 331, 85 S. 
E. 110, 112, citing Atlantic Coast Line R. Co. v. Postal Telegraph 
Cable Co., 120 Ga. 268, 48 S. E. 15, 19, 1 Ann. Cas. 734. 

This proposition is so startling and its efrect so seemingly unjust 
that it demands careful study and serious considération of the facts 
and opinions in the cases cited. Upon a careful examination of thèse 
cases it appears that in none of them did the courts examine, consider 
or décide that a stranger telegraph company could lawfully take from 
a railway company the latter's right to the surplus use of its right of 
way for telegraph purposes which the proof in the case showed had 
been utilized by the railway company, had produced substantial in- 
come and had substantial value to the railway company, without paying 
the value of that right to the railway company. The cases cited are 
cases in which, upon other facts and usually in the absence of any 
proof of the productiveness or value to the railway company of the 
right to the surplus use of its right of way taken the courts hâve used a 
gênerai expression which the court below applied to the facts of this 
case and then supplemented with the express exclusion from the jury 
of the considération of ail évidence of the value of the right taken and 
of the amount of the loss inflicted by that taking. This is the gênerai 
expression ref erred to : 
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"The compensation which a telegraph or téléphone Company must pay for 
the right of constructing and maintaining its lines upon a railroad right of 
way is the amount of deerease in the value of the use of such right of way 
for railroad purposes necessarily and reasonably resulting from its use bj 
the telegraph or téléphone company." 

It is plain that when this déclaration is applied to a case in which 
the right to the surplus use of the right of way taken for the telegraph 
line has not been proved to hâve been productive or to be of any value 
to the railway company the déclaration is not prejudicial to it, and it 
is also clear that when the term in this déclaration "right of way for 
railroad purposes" is given its broad and gênerai signification of right 
of way for telegraph purposes as well as for railroad purposes, for 
as we hâve seen the telegraph purposes of a railroad right of way are 
adjuncts and appurtenances of its railroad purposes and a railroad 
company has as exclusive a right to the use of its right of way for 
telegraph purposes as it has for railroad purposes, the déclaration is 
not erroneous. But do the authorities sustain the contention that when 
the term "railroad purposes" in this déclaration is restricted in mean- 
ing to the mère purposes of operating a railroad and keeping in proper 
physical condition the lands subject to its right of way, and the déclara- 
tion is applied to a case in which the surplus use of the railway compa- 
ny's right of way for telegraph purposes which is being taken has been 
proved to hâve been productive of substantial income and to be of a 
value to the railway company of at least $10,000, and the déclaration 
is accompanied with the instruction to the jury that in assessing the 
damages for the taking they may not consider any élément of this 
value or of the loss of it by the railway company, this is a sound and 
just rule of law ? 

[4] As the facts upon which the opinions in the cases cited rest 
are materially différent from those in the case at bar, it is indispensable 
to a just appréciation of thèse décisions and of the opinions in thèse 
cases, and of their bearing upon the crucial question in the case at bar, 
that in their examination and discussion thèse f amiliar rules announced 
by Chief Justice Marshall be borne constantly in mind: 

"An opinion in a particular case, founded on its spécial circumstances, is 
not applicable to cases under circumstances essentially différent." Brooks v. v 
Marbury, 24 U. S. (11 Wheat.) 78, 90 (6 L. Ed. 423). And "gênerai expres- 
sions, in every opinion, are to be taken in connection with the case in which 
those expressions are used,. If they go beyond the case, they may be re- 
spected, but ought not' to control the judgment in a subséquent suit, when 
the very point is presented for décision." Cohens v. Virginia, 19 U. S. (6 
Wheat) 264, 398, 399 (5 L. Ed. 257) ; King v. Pomeroy, 121 Fed. 287, 294, 58 
O. C. A. 209, 216 ; Evans v. Victor, 204 Fed. 361, 367, 122 C. C. A. 531, 537. 

Let us apply thèse rules to the opinions in the cases cited by counsel 
for the telegraph company. 

The authority upon which counsel seem to place the most reliance 
is Chicago, B. & Q. R. Co. v. Chicago, 166 U. S. 226, 248, 250, 17 Sup. 
Ct. 581, 590 (41 L. Ed. 979). In that case the city of Chicago was 
condemning the right to an easement for a street across the right of 
way of the railroad company. The railroad company sought to re- 
cover as damages the value of the land at the crossing subject to its 
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right of way, as land. The railroad company was not to be prevented 
by the street crossing from using its right of way for both railroad 
and telegraph purposes and there was no évidence that its right to its 
surplus use of its right of way for telegraph or railroad purposes at 
the proposed crossing ever had produced any income, or that it was 
of any value to the railroad company, or that the use of the crossing 
by the city would deprive it of any valuable use for either railroad 
or telegraph purposes. In this state of the case the court held that 
the railroad company could not recover the value of the land under its 
right of way as land because it did not own it. It declared that the 
gênerai rule was as held in Boom Co. v. Patterson, 98 U. S. 403, 408, 
25 L,. Ed. 206, that compensation "is to be estimated by référence 
to the uses for which the property is suitable, having regard to the 
existing business or wants of the community, or such as may be rea- 
sonably expected in the immédiate future," but that there could be 
no recovery on account of the effect of the crossing on mère imaginary 
or spéculative uses to which the right of way had never been applied, 
and further that under the facts of that case, in view of the police 
power of the city to establish streets, to fix their grades and to 
require railroad companies who take their franchises subject to this 
police power, to conform the grades of their railroads to the neces- 
sities of the crossings of such streets, and in the absence of any évi- 
dence of the value of any right to use its right of way for telegraph 
purposes or railroad purposes of which the railroad company would 
be deprived, or which would be damaged by the street crossing, the 
rule that "the measure of compensation is the amount of decrease 
in the value of the use for railroad purposes caused by the use for 
the purposes of the street" was not erroneous. How différent the 
facts in the case at bar. The telegraph company in this case has no 
police power, and it seems clear from the opinion in the Chicago 
Case that if there. had been proof. that the crossing would deprive the 
railroad company of a right to the surplus use of its right of way 
for telegraph or for railroad purposes which it had exercised and 
had received substantial income from for 10 years, and which was 
worth $10,000 to it, the Suprême Court would hâve held that its case 
fell under the gênerai rule declared in Boom Co. v. Patterson, and 
that it was entitled to recover the value of such right as damages. 
Because there was no évidence in that case of the value of any such 
right that existed and had been exercised by the railroad company and 
that would be taken or destroyed by the crossing, the court in that 
case neither considered, held, nor decided that a stranger corporation 
without police power could condemn and take the right of a railroad 
company to the surplus use of its right of way for either telegraph 
or railroad purposes which was worth $10,000 without making any 
compensation therefor, or any analogous doctrine. 

The cases of State v. St. Paul, M. & M. Ry. Co., 98 Minn. 380, 108 
N. W. 261, 28 L. R. A. (N. S.) 298, 120 Am. St. Rep. 581, 8 Ann. 
Cas. 1047, affirmed in 214 U. S. 497, 29 Sup. Ct. 698, 53 L. Ed. 
1060. Chicago, B. & Q. R. Co. v. Board of Supervisors, 182 Fed. 291, 
294-297, 104 C. C. A. 573, 31 L. R. A. (N. S.) 1117, and Morris & 
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E. R. R. Co. v. City of Orange, 63 N. J. Law, 266, 43 Atl. 730, 47 
Atl. 363, which merely hold that a railroad company may not recover 
of a city or county for the taking of an easement for a crossing of its 
right of way for a street or public drain the value of the land taken 
under its right of way for the crossing as land, and that such a city 
or county may, in the case of the condemnajion of such an easement 
for a crossing, by means of its police power compel a railroad com- 
pany to bear the expense of such changes in the grade and roadbed of 
its railroad as are rendered necessary by such crossings without pay- 
ment of such expense for the reason that every railroad company takes 
its franchise subject to the police power of the state, the county and 
the city, and subject to its duty to make such changes whenever the 
city or county, in the exercise of that power, establishes such cross- 
ings, do not rule the case at bar nor décide or touch the question 
whether or not a telegraph company may take from a railroad com- 
pany by condemnation the right to the surplus use of its right of way 
for telegraph purposes for a telegraph line which is worth $10,000 
and has been producing a substantial income without making any com- 
pensation therefor. They do not rule this case or touch this question 
(1) because there was no évidence in those cases that the city or county 
was taking or destroying any valuable right to the surplus use of the 
railroad company's right of way for either telegraph or railroad pur- 
poses, and (2) because this telegraph company has no police power 
by virtue of which it can compel the railroad company to bear any 
such expenses as those specified in thèse cases or to surfer any such 
loss as the telegraph company seeks to inflict upon it hère. 

The next case cited by counsel is Postal Telegraph Cable Co. v. 
Oregon Short Line R. Co. (C. C.) 104 Fed. 623, 626, which was affirm- 
ed in 111 Fed. 842, 848, 49 C. C. A. 663. But the décision and the 
opinions in that case fail to rule or touch the question hère at issue 
because there was no évidence in that case that the right to the sur- 
plus use of the right of way for telegraph purposes for the line there 
sought had any value or had ever brought any income, and of course 
in the absence of évidence of such value no question of compensation 
for that value could hâve arisen or hâve been decided. Judge Beatty 
found that the right to the surplus use which the telegraph com- 
pany sought to take was not used for any purpose, was so much idle 
property^and had no actual value. 104 Fed. 625; 111 Fed. 848, 49 
C. C. A. 663. If there had been proof that the value of this right 
was at least $10,000, as in the case at bar, the instant question might 
hâve arisen, but it neither arose nor was decided. 

Another citation is that of St. Louis & C. R. Co. v. Postal Tel. Co., 
173 111. 508, 51 N. E. 382, 390, 392. But there was no compétent 
évidence offered or introduced of the value of the surplus use of the 
right of way for the telegraph line sought in that case, and for that 
reason the question at issue in this case did not arise. Nevertheless, 
the opinion of the court indicates that if such évidence had been offered 
it would hâve been received and the value thus proved would hâve 
been allowed as damages. The railroad company sought as one élé- 
ment of its damages the value of the land between the pôles over 
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which the wires were to be strung. In disallowing this élément the 
court said: 

"The measure of damages, therefore, suffered by the railroad company is 
not the value of the land embraced within the right of way between the pôles 
and under the wlres; but the measure of damages is the extent to which 
the value of the use of such spaces by the railroad company is diminished by 
the use of the same by the telegraph company for its purposes." 

This measure includes as damages to the railroad company the val- 
ue of the use of the right of way for telegraph purposes as well as 
for railroad purposes, and, when there is no proof of any value of 
such use for telegraph purposes, necessarily leaves the measure of 
damages the diminution of the value of the right of way for the pur- 
poses of the opération of the railroad only. In that case the rail- 
road company had made a lease bef ore the condemnation proceedings 
of its right of way to another telegraph company for a telegraph Une 
and the court below had rejected évidence of the rents received under 
that lease. The Suprême Court sustained that ruling on the express 
grounds that the particular lease made was "void upon grounds of 
public policy as being in restraint of trade and as creating a monopoly," 
and that the lease gave the use of the telegraph line to the railroad 
company for the purpose of moving its trains and managing its own 
business, and there was no proof or offer to prove the value of this 
latter use. 173 111. 538, 51 N. E. 392. There were no such objections 
to the proof of the value of the right to the use sought in the case 
at bar, and it is plain from the opinion of the Suprême Court of Illinois 
that that court would hâve admitted the proof and allowed the value 
presented in this case as an élément of the damages to the railroad 
company. If that court had been of the opinion that such proof was 
never admissible and such value was never allowable as an élément 
of such damages it would hâve said so and it never would hâve ruled 
out the évidence upon or mentioned the objections which it sustained 
to the offer of the proof of the value of the rents received under the 
void lease in that case. 

Postal Telegraph Cable Co. v. Oregon Short Une R. Co. (C. C.) 114 
Fed. 787, 792, is a case in which Judge Knowles assessed the damages 
for the taking of the right to the surplus use of the right of way of 
the railroad company for telegraph purposes for a line of telegraph 
at a nominal amount, $1 per mile ; but it is évident that there was no 
évidence that the right to this surplus use taken had any actual value 
and that the instant question was not presented or considered, for 
the judge said: 

"The évidence In this case does not establish clearly that the défendant 
would suffer any peculiar or spécial damage by the taking, and hence what 
is considered a nominal damage merely can be awarded." 

In the case at bar the évidence introduced and that rejected dis- 
closed the fact that the railroad company would suffer spécial dam- 
age to the extent of at least $10,000 from the taking. 

Postal Telegraph Cable Co. v. Oregon Short Line R. Co., 23 Utah, 
474, 484, 65 Pac. 735, 738, 740, faîls in the same category. "The 
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land," said the court, "which respondent seeks to condemn is not now 
used for any purpose. Practically it is now idle property, and the 
new use promises to be one of public utility." There was undoubtedly 
no évidence that the right to the surplus use for telegraph purposes 
which was about to be taken by the telegraph company had ever been 
utilized by the railroad company, or that it had any value in that 
case, and the remarks of the court in the opinion were made with 
référence to and are applicable to that state of facts alone. They 
cannot be deemed authoritative in a case in which the railroad com- 
pany has utilized and has been deriving a substantial income from its 
right to the surplus use of its right of way for telegraph purposes 
which is being taken for a décade and where there was évidence of 
the substantial value of that right to the railway company. 

The last case cited by counsel for the telegraph company is Louis- 
ville & Nashville R Co. v. Postal Telegraph Cable Co., 143 Ga. 331, 
85 S. E. 110, 112, a case in which the Suprême Court of Georgia, 
citing Atlantic Coast Line R. Co. v. Postal Telegraph Cable Co., 120 
Ga. 268, 48 S. E. 15, 19, 1 Ann. Cas. 734, held that the rent which 
the railroad companies had received for the premises and which 
they might lose by the condemnation of the right to the surplus use 
of their right of way for a telegraph line should not be considered by 
the jury in assessing their damages. Thèse two Georgia cases con- 
tain the only décisions which tend to sustain the theory of the tele- 
graph company, and they rest on the premise that a railroad company 
is restricted to the use of its right of way for railroad and telegraph 
purposes to the sole purpose of the opération of its own railroad. 
They deduce from that premise the conclusion that it cannot hâve any 
property of value in its right to rent or to permit to others the sur- 
plus use of its right of way either for railroad or for telegraph pur- 
poses, a premise which has been shown to be unsound and contrary 
to the décision of the Suprême Court of the United States in Union 
Pacific Ry. Co. v. Chicago, etc., R. Co., 163 U. S. 564, 585, 16 Sup. 
Ct. 1173, 41 L,. Ed. 265, by the opinion in that case and by the opinions 
in the other cases cited in the earlier parts of this opinion. Because 
thèse two décisions are founded upon this false premise and because 
their application to the facts of the case at bar would tend to deprive 
the railroad company of its' undoubted right to the surplus use of 
its right of way for telegraph purposes which the évidence in the 
présent record shows to be of the value of $10,000 without any com- 
pensation in violation of the fundamental rule of law that private 
property shall not be taken for public use without just compensation, 
they are not persuasive and ought not to be followed. Ail the cases 
cited by the telegraph company hâve now been reviewed and from 
this review it appears that in none of them, except the two Georgia 
cases, was the question in the case in hand either considered or de- 
cided, because in none of them was there any substantial proof or 
offer of compétent proof of the value of the right to the surplus use 
taken, or of the fact that it had theretofore been utilized and had 
brought substantial income to the railroad company. They ail fall 
under the rule that an "opinion in a particular case, founded on spe- 
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cial circumstances, is not applicable to cases under circumstances es- 
sentially différent." Brooks v. Marbury, 24 U. S. (11 Wheat.) 78, 90 
(6 L. Ed. 423). 

On die other hand, the opinion of the Suprême Court of Illinois in 
St. Louis & C. R. Co. v. Postal Tel. Co., 173 111. 508, 51 N. E. 382, 
390, 392, which has been reviewed above, shows that in its view the 
true measure of damages is the diminution of the value of the use 
of the railway company's right of way by the taking, not the mère 
diminution of the value of its right of way for. the sole purpose of 
operating its own railroad, but the diminution of its value for any 
and ail purposes for which the railway company has the right to 
use it, including its right to let or permit the surplus use of its right 
of way for telegraph purposes or for railroad purposes. 

In Texas Midland R. Co. v. Southwestern Tel. & Tel. Co., 57 S. W. 
312, 313, the Court of Appeals of Texas declared that the measure 
of damages for taking a part of the surplus use of the right of way 
of a railroad company for a téléphone line was the decreased value 
to the railroad company of its right of way for its purposes. 

In American Tel. & Tel. Co. v. St. Louis, I. M. & S. Ry. Co., 202 
Mo. 656, 101 S. W. 576, 585, 586, a case which involved the exact 
question presented in this case, the right of a stranger corporation to 
take from a railroad company without compensation its right to the 
surplus use of its right of way for telegraph or téléphone purposes, 
the Suprême Court of Missouri reversed the court below which had 
refused to allow as damages the value of the right to the use sought to 
be taken and said, among other things : 

"That plaintiff, moving In the orbit of a delegated sovereign right for a 
public use, roay condetnn an easement in defendant's easeruent because of 
public poliey is one thing ; to take a way property rights under a judicial pro- 
nouneement that they are of no value is quite a différent thing. The pub- 
lic is by no means interested in plaintiff s taking defendant's property rights 
for nothing. The same public poliey that allows plaintiff to intrude itself, 
sub modo, and by compulsion absorb some of defendant's property rights, 
recognizes that plaintiff should make full recompense (i. e., 'just compensa- 
tion'), not only for the property taken, but for the damage ensuing, if any. 
* * * The testimony does show that it would not be practicable to bave 
more than one line of pôles, with their appartenant aerial cross-arms and 
wires, on any one side of the main track. As said, the Western. Union Tele- 
graph Company now occupies one side of the right of way. If plaintiff is al- 
lowed to occupy the other, and put its pôles at such distance from the track 
as to not eudanger railroading, and such a distance from the edge of the 
right of way as to reduce to a minimum its own danger from falling trees 
and limbs off the right of way, then it will occupy the only remaining posi- 
tion ou defendant's right of way now unoccupied and suitable for a telegraph 
and téléphone line. In this condition of the proof it results that, given plain- 
tiff's easement, then the right of défendant (if of any value) to construct an- 
other telegraph and téléphone line is gone. If we assume that défendant 
has no need for another Une and would not build it, shall we also assume 
that the place plaintiff proposes to occupy lias no rental or permit value — ■ 
that défendant could not rent such privilège to another telegraph company 
in connection with its railroad business? It was in évidence that défendant 
rented a corresponding privilège under some running arrangement to the West- 
ern Union at a substantial rémunération. We must not be understood as hold- 
ing that the ternis of this contract are admissible in évidence as tending to 
show the rental value on the other side of the right of way. The ternis of 
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that contract were complex and singular, involving a swapping of services 
and accounts and tending (it is said) to create a monopoly. They throw no 
light on the issue hère further than the mère fact of the existence of a rent- 
ing contract tended to show there was somewhat of a market for such privi- 
lège. Suppose défendant repent of its sin of granting a monopoly to the 
Western Union, and détermines to sin no more, shall it be debarred the right 
to permit anotlier line? That a railroad company, as long as it does not 
disarm itself of the power to live up to its duties, as a public service cor- 
poration, may build and maintain or may rent a permit to build and main- 
tain a telegraph line on each side of its right of way, ouglit not to be doubted ; 
such use being an adjunct of railroading. This right is a property rigbt, and 
under the évidence hère we eannot say it was of value only in name. To get 
at defendant's damage, it is proper to put the whole environment before the 
jury, and adopt the same common-sense methods eniployed by private individ- 
uals under similar circumstances." 

This seems to be a reasonable view of this matter and the reason of 
the case and as careful a study of the décisions as we hâve been able 
to make hâve led to thèse conclusions. 

The railway company by virtue of the ownership of its right of 
way had the right to use the portion thereof necessary for the opéra- 
tion of its railroad for the maintenance and opération of a telegraph 
line. It had a like right to lease or permit the right to the surplus 
use of its right of way for telegraph purposes and to collect and hâve 
reasonable rémunération theref or. There was compétent and substan- 
tial évidence that it had utilized this latter right and had derived a sub- 
stantial income f rom the right which the telegraph company was seek- 
ing to take from it for the period of 10 years and that the value of 
this right was more than $10,000. The telegraph company has the 
right to take and is taking this right by condemnation for its own use. 
It eannot lawfully so take or damage this right without making com- 
pensation for such taking and damage and it eannot make just com- 
pensation without paying to the railway company the value of the right 
to the surplus use of its right of way for telegraph purposes which it 
proposes to take, together with any other damages caused to the rail- 
way company by the taking. The true measure of damages in such a 
case is the différence between the value of the use of the railway com- 
pany's right of way by it for telegraph, téléphone, railroad and other 
purposes for which it may lawfully use it before, and the value of 
that use after, the proposée! taking, and the ordinary rules of évidence 
govern the competency and materiality of évidence of thèse damages 
and of the value of the right taken. 

Many of the questions presented in this case were disputed, not only 
between the litigants, but also among the courts, and the court below 
was led in this conflict of authorities erroneously to exclude évidence 
of, and the considération by the jury of , the value to the railway com- 
pany of its right to the surplus use of its right of way for telegraph 
purposes which the telegraph company was taking. 

The judgment below must be reversed and the case tried again; 
and it is so ordered. 
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KINKEAD v. J. BACON & SONS et al. 

(Circuit Court of Appeals, Sixth Circuit. March 7, 1916.) 

No. 2827. 

1. Bankruptcy ®=»440 — Review of Proceedings — Appeal or Pétition to 

Revise — "Peoceeding in Bankkuptcy." 

Under Bankr. Act July 1, 1S98, c. 541, § 24b, 30 Stat. 553 (Comp. St. 
1913, § 9608), giving Circuit Courts of Appeals jurisdiction to superintend 
and revise in matters of law the proceedings of the inferlor courts of 
bankruptcy, an order fixing the compensation of a référée involved a 
"proceeding in bankruptcy," and was reviewable by pétition to revise, 
and not by appeal. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 915; Dec. 
Dig. ©=>440. 

For other définitions, see Words and Phrases, First and Second Séries, 
Bankruptcy Proceeding.] 

2. Bankruptcy ©=3446— Review of Proceedings — Pétition to Revise — 

Scope of Review. 

On pétition to revise an order flxing the compensation of a référée In 
bankruptcy, the Circuit Court of Appeals is limited to a considération of 
the questions of law arislng out of the facts found or conceded. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 929; Dec. 
Dig. ©=446.] 

3. Bankruptcy ©=368 — Fées of Référée. 

Bankr. Act, § 40a (Comp. St. 1913, § 9624), provides that référées shall 
recelve a commission of 1 per cent, on ail moneys dlsbursed to creditors 
by the trustée. Ileld that, vvhere a trustée continued the business of the 
bankrupt, using leased premises for that purpose, the rent paid by him 
was an expense of carrying on the business, and not a disbursement to 
a créditer, and the référée was not entitled to a commission thereon, 
though, had the trustée not continued to occupy the premises, the rent 
could still hâve been collected, and would hâve been a debt to the extent at 
least of effecting a prior lien. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 571; Dec. 
Dig. ©=>368.] 

4. Bankruptcy ©=»368 — Fées of Référée — "Amount to be Paid to Credi- 

tors." 

Bankr. Act, § 40a, provides that référées shall receive a commission of 1 
per cent, on ail moneys disbursed to creditors by the trustée, or one-half 
of 1 per cent, on "the amount to be paid to creditors" upon the confirma- 
tion of a composition. Section 12b (Comp. St. 1913, § 959C) authorizes the 
confirmation of a composition after it has been accepted in writing by a 
majority in number of the creditors representing a majority in amount 
of the claims, and after the considération to be paid by the bankrupt to 
his creditors and the money necessary to pay debts which hâve priority 
and the cost of the proceedings has been deposited in such place as shall 
be designated by and subject to the order of the judge. Held that, where 
a composition was accepted, and certain creditors, who filed an acceptance 
thereof reciting that the offered percentage of claims was payable in 
cash, also filed at the saine time a waiver of the deposit by the bankrupt 
of such percentage so far as their claims were coucerned, the amount to 
be paid to creditors was the full amount which creditors were to receive 
by virtue of the composition agreement, and the referee's commissions 
were to be computed on this amount, and not on the amount actually de- 
posited by the bankrupt. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 571; Dec. 
Dig. ©=36S.] 



igsaFor other cases see same topio & KEY-NUMBBR In ail Key-Numbered Digests & Indexes 



KINKEAD V. J. BACON 4 SONS 363 

5. Bankruptcy (§=>378 — Compositions — Defosits — Waiver. 

The deposit required by Bankr. Act, § 12b, before conOrmatlon o£ a 
composition agreement, is for the sole benefit of the creditors concerned, 
and they may waive the actual deposit of money or securities. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 601; Dec. 
Dig. @=>378.] 

6. Bankruptcy <g=>387 — Fées of Référée. 

After the confirmation of a composition, the entry of an order releasing 
a bankrupt from liability to pay the specified percentage of certain claims, 
for the sole purpose of defeating the referee's claim to compensation, 
did not affect the amount of his compensation. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 603-605, 607- 
616; Dec. Dig. <©=s387.] 

7. Bankruptcy <§=»368 — Fées of Référée. 

That claims which were being pressed for allowance at and before the 
acceptance of a composition offer, and were actually allowed before the 
composition proceedings were certified by the référée, were not allowed 
until after the acceptance of the composition offer, did not affect the 
amount of compensation to be allowed to the référée. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 571; Dec. 
Dig. Ç=>368.] 

8. Bankruptcy <§==>446 — Review of Proceedings — Collatéral Attack. 

On pétition to revise an order fixing the compensation of a référée in 
bankruptcy, the refusai of the référée to permit the withdrawal of claims, 
after they had been voted in favor of accepting a composition offer, for 
the purpose of lessening to that extent the referee's compensation, would 
not be reviewed, where a direct review had not been asked, and it had 
only been brought before the court collaterally, by way of response to the 
referee's pétition for compensation. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 929; Dec. 
Dig. @=446.] 

9. Bankruptcy <§=>368 — Fées of Référée — Apportionment. 

Under Bankr. Act, § 40b (Comp. St. 1913, § 9624), providing that, when 
a case is transferred from one référée to another, the judge shall dé- 
termine the proportion in which the fee and commissions shall be divided 
between the référées, the fact that moneys deposited by a bankrupt under 
a composition agreement were actually disbursed by the successor of a 
référée, whose term of office expired after the acceptance of the composi- 
tion, did not entitle such successor to the full amount of the commission. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 571; Dec. 
Dig. <S=»368.] 

10. Bankruptcy @=»447 — Review of Proceedings — Pétition to Revise — 

Scope of Review. 

On a pétition to revise an order fixing the compensation of a référée in 
bankruptcy in matters of law, the appellate court could not make or direct 
a complète apportionment of commissions between two référées, in advance 
of such action by the District Court; it not appearing how completely 
the nonappealing référée had intended to disclaim his right to participate 
in further commissions, if allowed. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. $ 930; Dec. 
Dig. <8=>447.] 

Appeal and Pétition for Revision from the District Court of the 
United States for the Western District of Kentucky; Walter Evans, 
Judge . ___ - 

ê=3For other cases see same topic & KBY-NUMBEH in ail Key-Numbered Dlgests & Indexe» 



364 230 FEDERAL REPORTER 

In the matter of J. Bacon & Sons, bankrupts. On a motion by 
Robert C. Kinkead, former référée, for the allowance of compensation 
and for the apportionment thereof between him and George Du Relie, 
the présent référée, an order was made granting the petitioner in- 
sufficient relief, and he appeals and files a pétition to revise. Appeal 
dismissed, and order affirmed in part, and reversed and remanded in 
part, with directions. 

H. H. Nettelroth, of Louisville, Ky., for appellant. 
Wm, Marshall Bullitt, of Louisville, Ky., for appellees J. Bacon & 
Sons. 

Before WARRINGTON and KNAPPEN, Circuit Judges, and SA- 
TER, District Judge. 

KNAPPEN, Circuit Judge. [1,2] Review of an order fixing the 
compensation of a référée in bankruptcy. The case is hère both on 
appeal and on pétition to revise in matter of law under section 24b 
of the Bankruptcy Act. In our opinion, the case involves a "proceed- 
ing in bankruptcy," and so is reviewable only under section 24b. Da- 
vidson v. Friedman (C. C. A. 6) 140 Fed. 853, 72 C. C. A. 553 ; Barnes 
v. Pampel (C. C. A. 6) 192 Fed. 525, 113 C. C. A. 81. The appeal is 
therefore dismissed and the case heard on the pétition to revise. We 
are thus limited to a considération of the questions of law arising out 
of the facts found or conceded. Duryea Power Co. v. Sternbergh, 218 
U. S. 299, 302, 31 Sup. Ct. 25, 54 L. Ed. 1047; In re Stewart (C. 
C. A. 6) 179 Fed. 222, 228, 102 C. C. A. 348; In re Holden (C. C. 
A. 6) 203 Fed. 229, 233, 121 C. C. A. 435. 

On July 13, 1914, J. Bacon & Sons, a merchandising corporation of 
Louisville, Ky. (one of 23 corporations controlled by or associated with 
the H. B. Claflin Company of New York), was adjudged bankrupt. It 
owed only about $50,000 of merchandise claims, but was liable on notes 
aggregating more than $2,300,000 held by various parties — much of the 
latter being paper of the H. B. Claflin Company. At the request of 
the gênerai creditors, the bankrupt's business was carried on by the 
trustée until the confirmation of the offer of compromise later men- 
tioned, occupying for the purpose premises under lease to the bankrupt 
at an annual rental of $30,600. 

On March 5, 1915, about 8% months after bankruptcy, as a resuit 
of the efforts of the note holders' committee appointed by the cred- 
itors of the 24 associated corporations (including the H. B. Claflin 
Company), the bankrupt offered in writing (iïled with the référée) a 
composition "at 35 per cent, of the claims of its creditors, cdlowed or 
to be allozved, except those entitled to priority." 1 A meeting of the 
creditors of J. Bacon & Sons to consider the offer was called for March 
17th. The offer was on that day accepted in writing by merchandise 
creditors whose claims aggregated $30,373.60, and by the note holders' 
committee representing notes amounting to $2,326,067.67. The offer 
of composition was thus accepted by a majority of creditors in both 
number and amount of claims. 

i Ail Italics in this opinion aie ours. 
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The note holders' committee, by writing filed contemporaneously 
with its ofïer of acceptance of the composition, waived "the deposit 
to the crédit of the judge * * * of the 35 per cent, composition 
offer made by said bankrupt, so far as said creditors' claims [so repre- 
sented by the note holders' committee] are concerned." Mardi 31, 
1915, the référée certified the composition proceeding to the District 
Judge, further reporting the fact of deposit by the bankrupt of $30,- 
000 only, and its refusai to make further deposit, and stating that so 
far as the référée was advised no reason was apparent why the com- 
position should not be confirmed. Meanwhile, on March 22d (after 
the acceptance of the composition offer by the statutory majority of 
creditors) the note holders' committee moved to withdraw claims ag- 
gregating $512,610.20, which had already been voted by it in favor 
of the acceptance of the offer of composition ; the référée denied the 
motion. 

On April 24th the composition was confirmed. The référée, whose 
term of office had expired March 29th, then moved the court to allow 
his compensation under the Bankruptcy Act as claimed in his certifi- 
cate of the proposition of composition, including 1 per cent. ($306) on 
one year's rent under the lease before mentioned, $186.55 expenses of 
administration (not opposed), $169.43 of miscellaneous fées (not op- 
posed), and $4,159.35, as one-half of 1 per cent, upon $831,870.40, 
which was 35 per cent, of the claims of creditors. 

Upon objection of the bankrupt and the note holders' committee, 
the court disallowed the commission claimed on confirmation of the 
composition, except as respects the $30,000 actually deposited with the 
référée (allowing to the referee's successor the entire of that commis- 
sion— $150), and allowed the commission on rentals only to the amount 
of $27.15, being 1 per cent, of the amount of rent paid previous to the 
authority given the trustée to conduct the business. This review in- 
volves the propriety of the referee's charge for commissions on (a) 
the entire amount payable to creditors under the composition offer, and 
(b) one year's rentals (except to the extent on which the commission 
of $27.15 was allowed). 

[3 j The referee's claim to commission on rentals paid may be short- 
ly disposed of. The asserted right dépends upon whether the rental 
is to be treated as a disbursement by the trustée to a creditor of the 
bankrupt, and so entitling the référée to commission under section 40a 
of the act, or as a mère expense of carrying on the business. 

We think that to the extent it was rejected by the District Judge it 
was clearly of the latter class. True, under the Kentucky statute the 
lessors had a lien' upon the bankrupt's personalty upon the leased 
premises for one year's rent (Courtney v. Trust Co. [C. C. A. 6] 219 
Fed. 57, 134 C. C. A. 595) ; but the trustée had nevertheless the right 
to the use of the premises by virtue of the lease (Courtney v. Trust 
Co., supra, 219 Fed. at page 67 [134 C. C. A. 595]), and so long as 
he paid the rent, and had such use, it is immaterial that even in the 
absence of such use the rent could hâve been collected, and would hâve 
been a prior debt to the extent at least of effecting a prior lien. The 
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situation after the referee's term of office expired is not materially 
différent, for until the composition was confirmed the trustée con- 
tinued to carry on the business, and after the confirmation possession 
was presumably restored to the lessee. 

_[4, 5] The referee's right to a commission upon an amount equaling 
35 percent, of the claims of" creditors dépends upon the construction 
to be given section 40a of the act, which allows référées, "as full com- 
pensation for their services," a deposit fee of $15, plus 25 cents for 
every proof of daim filed for allowance, and "from estâtes which hâve 
been administered bef ore them one per centum commissions on ail 
moneys disbursed to creditors by the trustée, or one-half of one per 
centum on the amount to be paid to creditors upon the confirmation of 
a composition." The District Judge held that the clause "the amount 
to be paid to creditors upon the confirmation of a composition" means 
only the amount actually paid the creditors out of moneys provided 
for thatpurpose through deposit by the bankrupt. The case turns upon 
the correctness or incorrectness of this construction. No authoritative 
décisions on this question hâve been cited, and we hâve found none. 

Section 12b of the Bankruptcy Act permits the filing of application 
for confirmation when the composition has been accepted by a ma- 
jority of creditors in number and amount, "and the considération to 
be paid by the bankrupt to his creditors, and the money necessary to 
pay ail debts which hâve priority and the cost of the proceedings, hâve 
been deposited in such place as shall be designated by and subject to 
the order of the judge." This in the ordinary case means a deposit 
somewhere sufficient to pay in full the costs of the proceedings and 
debts having priority (and so payable in full), together with whatever 
the creditors are to receive by virtue of the composition. But the "con- 
sidération to be paid by the bankrupt to his creditors" may or may not 
be cash. A bankrupt usually does not hâve enough ready money of 
his own to carry out a composition. The "considération to be paid" 
may be the bankrupt's notes, secured or even wholly unsecured, or his 
mère promise to pay in the future a given amount. 2 Loveland on 
Bankruptcy (4th Ed.) p. 1264. It is common knowledge that com- 
positions sometimes contemplate the taking by creditors of stock or 
securities under a réorganisation, as in the arrangement under consid- 
ération in Re Kinnane (D. C.) 221 Fed. 762. 

It is, we think, also clear that such "considération" need not be 
actually deposited with the court. True, the statute requires that it 
"be deposited in such place as shall be designated by and subject to 
the order of the judge," thus plainly permitting a deposit of notes or 
other évidences of debt, secured or unsecured, with any approved de- 
positary. But this deposit is for the sole benefit of the creditors çon- 
cerned, and there can, we think, be no doubt of the power of such 
creditors to waive actual deposit of money or securities. This waiver 
of deposit was made. But a mère waiver of deposit was not a waiver 
of the payment by the bankrupt to the creditors of the amount agreed 
to be paid under the composition. On the contrary, the note holders' 
committee's acceptance of the composition ofïer (filed contemporane- 
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ously with the "waiver of deposit") accepted in express terms "the 
offer of composition at 35 per cent, to be made herein by * . * * 
the above named bankrupt * * * and payable in cash"; and 
the waiver itself was limited to "the deposit of money necessary to 
apply for the confirmation of said composition." Beyond doubt the 
creditors in question, notwithstanding their waiver of deposit, could 
enforce such payment in cash by the bankrupt. The latter's discharge 
by virtue of the composition proceedings would destroy the remedy in 
bankruptcy, but not the debt for the considération to be paid under 
the composition. Bankr. Act, § 14c; Zavelo v. Reeves, 227 U. S. 
625, 33 Sup. Ct. 365, 57 L. Ed. 676, Ann. Cas. 1914D, 664. 

We think the meaning of the term "amount to be paid to creditors," 
on which the commission of one-half of 1 per cent, is to be computed, 
means the amount which creditors are to receive by virtue of the com- 
position agreement. The amount offered by the bankrupt and accepted 
by the creditors became, upon confirmation, "the amount to be paid 
creditors." This construction not only seems logically to resuit from 
the considération to which we hâve already referred, but receives ad- 
ditional confirmation when considération is given to the différence 
between the language "on ail moneys disbursed to creditors by the 
trustée" (on which the 1 per cent, commission is to be computed in 
the case of a fully administered estate) and the "amount to be paid 
!o creditors," on which one-half of 1 per cent, is to be paid in case of 
composition — not requiring complète administration. The authorities 2 
respecting the application of the 1 per cent, commission, which relates 
to fully administered estâtes, hâve little pertinency hère. Again, the 
suggestion that the amount to be paid to creditors means only the 
amount actually paid out by the court loses its force when it is con- 
sidered that an actual disbursement or supervision of disbursement 
by the référée personally is not required as a condition for the allow- 
ance of either commission given by section 12b. His commission 
would be the same were that disbursing supervision performed by the 
District Judge, as it might be. See General Order in Bankruptcy No. 
29 (89 Fed. xii, 32 C. C. A. xii). The statute merely makes a uni- 
versal, and thus somewhat arbitrary, rule for payment of compensa- 
tion. The construction we hâve put upon section 40a breeds no con- 
flict with section 72 of the act, which forbids the référée to receive 
or be allowed "in any form or guise" any compensation except that 
expressly authorized and prescribed by the act. We think the com- 
mission as hère applied is expressly authorized and prescribed by the 
act. It is notorious that in many cases the statutory fées for spécifie 
items of service furnish inadéquate compensation for the entire ad- 
ministrative work involved. The commissions cover ail work whose 
compensation is not specifically provided for. This case well illus- 
trâtes such fact; for it appears that the référée has done a large 

2 Bray v. Johnson et al. (C. C. A. 4) 166 Fed. 57, 91 C. C. A. 643 ; In re 
Columbia Cotton Oil Etc. Co. (C. 0. A. 4) 210 Fed. 824, 127 C. O. A. 374 ; In 
re Meadows (C. C. A. 2) 211 Fed. 948, 128 C. C. A. 446; In re Breakwater 
Co.'s Estate (C. C. A. 3) 224 Fed. 333, 140 C. C. A. 19. 
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amount of work, for which the statutory fées ($196.58), independently 
of the commission in question, afford but trifling compensation. 3 

[6, 7] We are therefore of opinion that the référée was entitled to 
a commission of one-half of 1 per cent, on the amount "to be paid 
by the bankrupt to creditors," regardless of the fact that payment 
was not made directly by the bankruptcy court, and that this "amount 
to be paid" includes the sums to which the note holders were entitled 
by virtue of the composition proceedings, to bring about which they 
hâve employed the machinery of the act and the processes of the court. 
In reaching this conclusion we hâve ignored, as did the District Judge, 
the order entered by the note holders' committee on May 5, 1915, in 
terms releasing the bankrupt from ail liability to pay the 35 per cent, 
composition offered and previously accepted. This entry was made 
not only after the composition was confirmed, but obviously for the 
sole purpose of defeating the referee's claim to compensation. We 
also regard as of no moment (as apparently did the District Judge) 
the fact that the note holders' claims were not actually allowed untiî 
after the acceptance of the composition offer by creditors, including 
the note holders. The claims were being pressed for allowance at 
and before the acceptance of the composition offer, and were actually 
allowed before the composition proceedings were certified by the réf- 
érée. The note holders are thus not in position to raise the point re- 
ferred to. 

We may add that the record furnishes no reason to apprehend that 
the note holders hâve lost the power to get the benefit of the composi- 
tion percentage. The testimony is undisputed that the chairman of the 
note holders' committee is président of a new corporation (formed 
previous to the composition proceedings) which owns the capital stock 
of the bankrupt. On the latter's objection the court excluded testi- 
mony offered by the référée (evidently deeming it immaterial) that 
the bankrupt's capital stock was so ; purchased by the note holders' com- 
mittee at a sale of the H. B. Claflin Company's assets, in pursuance 
of a plan of reorganization under which such note holders would re- 
ceive notes of the new corporation for 85 per cent, of their debt, 15 
per cent, to be paid in cash, the remainder to be secured by capital 
stock of the bankrupt company. The referee's uncontroverted affi- 
davit of April 26th (from which the quotation contained in the fore- 

a The District Judge in his flndings of fact treats as true (although re- 
garding immaterial) the statement of the référée, in lus report recommending 
composition, that, during the entire period between July 13, 1914, and March 
30, 1915, when his terni of office expired, lie "was required to, and did, per- 
forai services as référée in said matter almost daily, with the exception of 
Sundays and a few days when the undersigned was absent from said district ; 
that the aforesaid services by the undersigned, as référée, were required by 
reason of the fact that the conduct of the business of said bankrupt was being 
continued pursuant to the request of the creditors of the bankrupt; that mat- 
ters were continually arising on said proceeding which required action by 
the undersigned, as référée; and that the undersigned, as référée, examined. 
and countersigned approximately 6,000 checks, aggregatlng in amount $900,- 
000, which were drawn by said receiver or trustée to pay the expenses of the 
conduct of said business during the aforesaid period." 
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going footnote was taken; the affidavit having been filed, and not 
merely tendered) contains statements tending to the same gênerai ef- 
f ect ; and the référée testified upon hearing of the application for com- 
mission (also without dispute) to admissions of représentatives of the 
bankrupt of the fact of such purchase and ownership of stock by the 
note holders' committee. We are not called upon, in the absence of 
appropriate assignments, to consider whether the excluded testimony 
was rightfully rejected, or whether the findings should hâve covered 
the propositions ref erred to. It seems enough to say that no question 
is raised by the record or by the opinion or findings of the district 
judge as to the ability of the note holders to protect themselves. 

The conclusion we hâve reached makes it unnecessary to consider 
the question of "constructive disbursement" discussed by counsel. 

[8] We are disposed to think the bankrupt not entitled to complain 
of the déniai of the application of the note holders' committee for 
leave to withdraw the claims amounting to $512,610.20, to which we 
hâve before referred. 

The request (although made before the composition proceeding was 
certified to the District Judge) was not presented until after the claims 
had been voted in f avor of accepting the composition offer ; the with- 
drawal asked was for the purpose of lessening to that extent the ref- 
eree's compensation ; the District Judge has not considered the ques- 
tion, and a direct review by the court of the referee's ruling has not 
been asked. The only attempt to bring it before the court was col- 
laterally, by way of response to the referee's pétition for compensa- 
tion. 

[9, 10] As to the apportionment between the référée and his suc- 
cessor : It follows f rom what we hâve said that the fact that the suc- 
cessor référée made the disbursement of the moneys actually deposited 
by the bankrupt did not entitle the successor to the full amount of 
the commission thereon. We are asked by petitioner to apportion on 
this review the entire commissions allowed between the two référées. 
How completely the successor has intended to disclaim the right to 
participate in further commission, if allowed, is not entirely clear. As 
we are not considering the case on appeal, but merely upon revision in 
matters of law, we cannot on this review make or direct such complète 
apportionment. We assume that the District Judge will détermine 
the apportionment under section 40b of the act, taking into account the 
proportionate labor and service performed by the two référées in the 
administration of the estate, in case the successor claims any interest 
in the further commission. 

The order complained of will be affirmed so far as concerns the 
commission upon rentals, and reversed as respects the commission un- 
der section 40a, and the record remanded to the District Court with 
directions to allow the referee's commissions upon the basis pres*ribed 
herein, and to take further proceedings not inconsistent with this "«çin- 
ion. The petitioner will recover his costs of this court. 
230 F.— 24 
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OHIO MOTOR CAR CO. v. EISEMAN MAGNETO CO. et aL 

iCircult Court of Appeals, Sixth Circuit. February 8, 1916.) 

No. 2652. 

1. Bankruptcy (®=>64 — Acts of Bankruptcy — Estoppel. 

In September, 1912, a suit was commencée! in a state court in which a 
receiver of a motor car company was appointed. On October 9th, the 
receiver was ordered to give notice to créditons to présent their clairus 
before January 9, 1913. On November 19, 1912, the receiver reported an 
offer of $40,000 for tbe conipany's property subject to a mortgage, and no- 
tice was thereupon given to creditors and a hearing granted on Decein- 
ber 2d. On December llth the sale was ordered. On April 21, 1913, an 
order was made for the payment of a dividend of 15 per cent., which 
practically closed the receivership proceeding. In October, 1912, a bank- 
ruptey pétition, alleging the receivership and a preferential transfer as 
acts of bankruptcy, had been filed, and in February another créditer was 
permitted to file an intervening pétition ; but neither creditor objected 
to the receivership proceeding, and nothing further was done in the 
bankruptcy proceeding until May, 1914, when an order was made recit- 
ing the withdrawal of the petitioning and intervening creditors and a 
demand by the company for the dismissal of the pétition. Thereafter 
5 creditors, who had acquiesced in the receivership and been paid the 
dividend, out of 349 creditors, intervened and adopted the original péti- 
tion, except admitting that they were estopped to urge the receivership 
as an act of bankruptcy. Held, that they were equally estopped to rely 
upon the preferential payment as an act of bankruptcy, as they were 
chargeable with notice of the bankruptcy proceeding, and of the acts of 
bankruptcy alleged, and wheu they learned, at the time the sale was or- 
dered, that the assets would fall far short of satisfying the company's 
indebtedness, they were put to their élection, and, after acquiescing in 
the proceedings in the state court and obtaining their proportionate share 
of the proceeds of the sale, they could not change their attitude from an 
assenting to an antagonistic course respecting the receivership. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 97; Dec. 
Dig. <§=>64.] 

2. Bankruptcy <©=>467 — Acts of Bankruptcy— Estoppel. 

Though a trial by jury had been demanded in the bankruptcy proceed- 
ing, it could not be presurned that an application to the bankruptcy court 
to hâve the hearing upon the question of adjudication expedited or an 
application to the state court to stay proceedings in that court would 
hâve been denied, and hence the course adopted by such intervening cred- 
itors was not necessary. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 929; Dec. 
Dig. <S=467.] 

3. Bankruptcy <§=^391(3) — Staying Proceedings in State Courts. 

In obédience to the rule of comity, an application to stay proceedings 
in a state court in possession of property throusli a receiver, because of 
the pendency of bankruptcy proceedings, should iirst be presented to the 
state court. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 649-054; 
Dec. Dig. <S=»391(3).] 

4. Bankruptcy <S=>391(3) — Staying ProceedIngs in State Courts. 

In view of the paramount character of the Bankruptcy Law, the ju- 
risdiction or the bankruptcy court, when properly invoked, is exclusive 
as respects the administration of the affaire of insolvent persons and 
corporations, and insolvency proceedings pending in state courts mav be 
enjoined witini four months after their commencement, especiallv as 
Kev. tst. j (20, providmg that au injunction s hall not be granted to'stay 
<S=>For other cases see same topio & KEY-NUMBER in ail Key-Numbered Digests & Indexes" 
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proceedings in any court of a state, expressly excepta cases where the 
injunction is authorized by any law relating to bankruptcy. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dig. §§ 649-654: 
Dec. Dig. <S=>391(3).] 
5. Bankruptcy <S=j464 — Appeal — Assignments of Ebeor — Necessity. 

Under rule 11 of the Sixth circuit (150 Fed. xxvii, 79 C. C. A. xxvii), 
relative to the filing and form of assignments of error, which provides 
that errors not assigned according to that rule will be disregarded, but 
that the court at its option may notice a plain error not assigned, the 
error in adjudging a party a bankrupt on the pétition of creditors, who 
were estopped to set up the act of bankruptcy relied on, was of such a 
character that it should be noticed, though not properly assigned. 

[Ed. Note.— For other cases, see Bankruptcy, Dec. Dig. <^464.] 

Appeal from the District Court of the United States for the West- 
ern Division of the Southern District of Ohio ; Howard C. Hollister, 
judge. 

Pétition in bankruptcy by the Eiseman Magnéto Company and oth- 
ers against the Ohio Motor Car Company. From a decree adjudging 
the défendant bankrupt, it appeals. Reversed with directions. 

A receivership suit in a state court, and shortly afterwards a bankruptcy 
suit in the court below, were comineneed against appellant ; and, broadly 
stated, the controlling question arising on tins appeal is whether creditors, 
who without objection to the proceedings participate in the distribution of 
their debtor's assets in the receivership suit, can thereafter in the bankrupt- 
cy suit abandon the efïect or appointaient of the receiver as an act of bank- 
ruptcy and rightfully insist that the debtor be adjudged a bankrupt for al- 
leged préférences set out as acts of bankruptcy. 

1. Receivership Suit. — Septeinber 25, li>12, the Diamond Rubber Company 
of New York commenced an action against the Ohio Motor Car Company, in 
the court of common pleas of Hamilton county, Ohio, on behalf of itself and 
ail other creditors, including the stockholders of the corporation, alleging, 
among other things: That plaintiff was the owner of defendant's past-due 
promissory note for $6,000, upon which payment had been ref used ; that the 
property of défendant at a fair valuation exceeded its liabilities in the ap- 
proximate amount of $200,000 ; that it was abundantly solvent, but unable to 
couvert its assets into money to meet its maturing liabilities, or to borrow 
enough money to carry on its business for the time being. After further stat- 
ing the usual grounds for appointment of a receiver in such circumstances, 
the ordinary prayer in that behalf was set out. The company appeared by 
answer on the same day, alleging that it had assets in excess of its liabili- 
ties, admitting the allégations of the pétition, and joining in the prayer for 
appointment of a receiver. The court inade a consent order on the same 
day, reciting that the cause was heard upon the pétition and answer, "the 
proofs and motion for a receiver," finding that "the tacts are as alleged in 
the pétition," and appointing Edward G. Schultz receiver. The receiver was 
in terms empowered to take immédiate possession and control of the property, 
and to carry on and operate the business of défendant; also to purchase and 
pay for material and supplies, employ labor, and, if necessary, borrow money. 
The receiver accepted the appointment, gave an approved bond, and entered 
into possession. Appraisers were shortly afterward appointed. October 9th 
the receiver was ordered to give to the creditors public notice of his appoint- 
ment and of the fact that they should présent their claims to him for allow- 
ance on or before January 9, 1913, or be forever barred from participating 
in the distribution of the assets, but tbis period was subsequently extended 
30 days. 

In October, 1912, proceedings were begun looking to the sale of the proper- 
ty and obtaining bids for purchase at either public or private sale. Novem- 
ber 18th appraisenient was flled fixing valuation of the assets at $211,881.54. 

^xsjFor other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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The receiver having reported the best obtainable offer to purchase the prop- 
erty at private sale to be $40,000 in cash and the assumption of a mortgage 
of $25,000 upon the property, and having, pursuant to order of the court, 
notifled ail the creditors of the ofïer and that it would be heard at a time 
stated, Be was upon hearing directed to exécute a deed of conveyance of the 
real estate, and a bill of sale of the chattel property, except cash on hand, 
bills receivable, and choses in action; and this order was carried out. The 
total sum received for the assets of the Company, except some outstandiug 
accounts, was $74,650.10. The amount of the outstandiug accounts is not 
given, though it is to be inferred that their value is inconsiderable. 

April 21, 1913, an order was made providing for payment of costs and ex- 
penses of the receivership, and also of a dividend of 15 per cent, upon ail 
claims not in controversy ; two claims presented by the Fifth-Third 'Nation- 
al Bank of Cincinnati, and one claim by the Miami Valley National Bank of 
Hamilton, Ohio, were in dispute, were materially reduced, and then allowed ; 
and as so reduced a like dividend was ordered to be paid on them. Thèse 
transactions seern for ail practical purposes to hâve closed the receivership 
proceeding. 

2. Bankruptcy Suit. — October 28, 1912, three creditors filed in the court be- 
low a pétition in bankruptcy against the Ohio Motor Car Company, setting 
out their several claims as creditors, with the ordinary averments, and in 
substance three alleged acts of bankruptcy: (1) Stating in three paragraphs, 
dilïering in form, though in eft'ect substantially the same, that respondent, 
beiug insolvent, through agreement with the Diamond Rubber Company, 
caused its property to be placed in possession of a receiver under the laws of 
Ohio, applied for a receiver for its property under the same laws, and through 
such agreement caused and permitted its property to be transferred to a re- 
ceiver with intent to deprive its creditors of the right to hâve the corporate 
assets administered in bankruptcy, and so caused the property to be transfer- 
red with intent to hinder and delay its creditors; (2) that on May 1, 1912, 
respondent, while insolvent, made and executed an intended préférence 
through a chattel mortgage in the form of a bill of sale for 11 automobiles, to 
secure $11,552.18 owing by respondent to the Miami Valley National Bank, 
that the bank did not take "open, notorious, and exclusive possession of the 
automobiles," and that the mortgage was not filed until September 25, 1912 ; 
(3) that, while insolvent, défendant did, within four months next preceding 
the filing of the pétition in bankruptcy, transfer "two or more automobiles" 
to the same bank, with intent to prêter, etc. The prayer is that défendant be 
adjudged a baiikrupt. November 18, 1912, respondent filed an answer, deny- 
ing the commission of the acts alleged, or that it was insolvent, and demand- 
ing trial by jury. 

February 18, 1913, Ernst A. Roden was permitted to file an interyening 
pétition, alleging that he was a creditor, and adopting the allégations of 
the pétition as to insolvency and the commission of the acts of bankruptcy 
therein alleged. He was directed to be made a party, with his name in- 
serted in the original pétition as one of the petitioning creditors. May 14th, 
following, an order was made reciting the withdrawal of the petitioning 
and intervening creditors and a demand of respondent to dismiss the péti- 
tion, and directing that the clerk mail to each of the creditors a specified 
notice; a complète list of creditors having thevetofore been filed with the 
court. May 21st an affidavit was filed showing that this order was complied 
with by mailing the required notices to 349 creditors. The notices so mailed 
informed the creditors of the withdrawal of the petitioning and interven- 
ing creditors, and of the particular time fixed for hearing the matter of dis- 
înissal, June 2d. On that day the Troy Carriage Sunshade Company filed ob- 
jection to dismissal. June 7th five other creditors presented a pétition for 
leave to intervene in the action and be made parties thereto, setting up their 
several claims amounting to $1,185.92, and stating, among other things: That 
the claims were past due and unpaid, "with the exception of the 15 per cent, 
thereof which lias been paid by the receiver" ; that they adopt the allégations 
of the original pétition, "except that your petitioners are advised and believe 
that by reason of their acceptance and crédit upon their respective claims 
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as above set forth of the sum of flfteen (15%) per cent, pald by said receiver 
in the state court, your petitioners are estopped froui and do now abandon 
any claim to adjudication upon the ground of the appointment of said receiver 
having constituted an act of bankruptcy"; and praying to be perinitted to 
intervene, to be made parties complainant, and to hâve their rights adjudi- 
cated. June lOth an order was made reciting that the cause was heard on 
motion of the respondent and E. A. Roden, intervening petitioner, to dismiss, 
and on the new pétition of intervention, and denying the motion to dismiss, 
but allowing the parties, whose pétition was filed June 7th, to intervene, mak- 
ing them parties and granting leave to respondent to answer. June 24th re- 
spondent filed an amended and supplemental answer, reciting the proceedings 
had in the receivership suit, attaching as an exhibit a transcript of the dock- 
et and journal entries of the cominon pleas court in that suit ; alleging that 
the interveners acquiesced and participated in the receivership proceedings, ac- 
cepted the dividend paid by the receiver on their claims filed with and allowed 
by him, and that their conduct in such receivership proceedings operated as 
an estoppel in respect of each and ail the alleged acts of bankruptcy ; deny- 
ing ail the allégations of the pétition not expressly admitted ; and demanding 
that the matters be inquired into by a jury. The right of trial by jury was 
subsequently waived in writing, and the cause was heard and disposed of by 
the court. January 7, 1014, an order was made reciting that the cause was 
heard upon the intervening pétition of the "National Carbon Company et 
al." (filed June 7, 1913), and the answer of the respondent, and adjudging 
respondent b'ankrupt. Motion for a new trial was subsequently overruled, 
and respondent appeals. 

Pogue, Hoffheimer & Pogue, of Cincinnati, Ohio (Province M. 
Pogue and Harry M. Hoffheimer, both of Cincinnati, Ohio, of coun- 
sel), for appellant. 

Henry Bentley and W. B. Mente, both of Cincinnati, Ohio, for ap- 
pellees. 

Before WARRINGTON and DENISON, Circuit Judges, and Mc- 
CALX-, District Judge. 

WARRINGTON, Circuit Judge (after stating the facts as above). 
[1] It is to be observed that the receivership proceeding was begun 
in the state court September 25, 1912, and practically concluded April 
21, 1913, and that the bankruptcy proceeding was commenced in the 
court below October 28, 1912; but, aside from the filing of the an- 
swer and allowance of a single intervention, nothing was done in the 
case until May 14, 1913. At that time an order was made, reciting 
that the petitioners and intervener had withdrawn their application 
in bankruptcy and that respondent was demanding dismissal, direct- 
ing that notice of thèse facts be given to ail the creditors and fixing 
June 2d to hear the matter of dismissal. It is to be inferred from the 
proof of the exécution of this order that there were 349 creditors. 
It was not until the day fixed for the hearing that any creditor ap- 
pears to hâve objected to the dismissal. On that day one corporate 
creditor, having a claim for $456.45, filed an objection; and on the 
same day the only person who had then intervened moved for his 
dismissal and that of the cause itself. On June 7th, however, 5 cred- 
itors sought to intervene for the purpose of prosecuting the two acts 
of préférence alleged in the original pétition. They admitted estoppel 
as to, and so abandoned, any claim to adjudication "upon the ground 
of the appointment of said receiver having constituted an act of bank- 
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ruptcy." Concededly thèse creditors, as well as ail the other cred- 
itors, filed their claims in the suit and participated in the distribution 
made of respondent's assets in the state court. According to the rec- 
ord, no step of importance was taken in the state court after appoint- 
aient of the receiver, until seasonable notice and opportunity to be 
heard had been given to the creditors. Although the présent petition- 
ing creditors were not made formai parties to the receivership suit, 
they seem, at least through their counsel, to hâve appeared at such 
hearings and acquiesced in the orders that followed ; certainly none 
of the creditors appears to hâve objected to any of the orders. The 
significance of such a situation as this cannot escape attention. The 
conduct of ail the creditors was calculated to induce each to believe 
that the rest were assenting to the orders made in the state court. 
Further, the fact that 343 of the 349 creditors are, so far as appears 
hère, still satisfied with the results of the course they pursued in the 
state court, justifies an inference that the creditors then believed their 
interests would under the existing conditions be as well subserved in 
the receivership suit as in the bankruptcy proceeding — if, indeed, they 
would not be better subserved, in view of the additional expense of 
rnaintaining the bankruptcy proceeding. There was nothing in the law 
to forbid the creditors to adopt such a course; but whether the law 
also sanctions their subséquent adoption of an opposed course is a 
différent matter. 

Every creditor so taking the benefits of the receivership suit was 
chargeable with notice of the bankruptcy proceeding and of the acts 
of bankruptcy alleged. This is because of the représentative character 
of a bankruptcy suit; it is for the benefit of ail the creditors. This 
characteristic, of course, pervades the Bankruptcy Act. It was, for 
instance, in virtue of section 59f (which authorizes creditors other 
than the original petitioners "at any time" to "enter their appearance 
and join in the pétition"), that the interveners were permitted to join 
in the pétition, although more than four months had elapsed after 
the acts of bankruptcy were alleged to hâve been committed. In re 
Stein, 105 Fed. 749, 751, 45 C. C. A. 29 (C. C. A. 2d Cir.) ; In re 
Romanow (D. C.) 92 Fed. 511, 512; In re Mammouth Pine Lumber 
Co. (D. C.) 109 Fed. 308, 310; In re Mackey (D. C.) 110 Fed. 355; 
1 Loveland (4th Ed.) 388, note 7; Collier (9th Ed.) 779. And see 
In re Haff, 136 Fed. 78, 81, 82, 68 C. C. A. 646 (C. C. A. 2d Cir.). 
Furthermore, in the présent instance the interveners admitted knowl- 
edge of the bankruptcy suit and of the acts of bankruptcy there 
charged, since they averred in their pétition of June 7, 1913, that "pe- 
titioners are familiar with, adopt, and approve the allégations of the 
principal pétition herein as to the insolvency of the respondent and 
the commission of the acts of bankruptcy as therein alleged." It is 
not suggested, and it would scarcely be claimed, that the acts of bank- 
ruptcy charged, one as well as another, could not be waived by the 
creditors ; and the question at last is whether in effect they hâve not 
done so. 

The express waiver, the abandonment, contained in the intervening 
pétition was in récognition of the rule laid down by this court in Si- 
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monson v. Sinsheimer, 95 Fed. 948, 954, 37 C. C. A. 337, 344, where 
it was held that a man wiil not be allowed to complain of an act of 
bankruptcy, such as the making of an assignment for the benefit of 
creditors, if he induced the act — 

"or after its commission he so acted with regard to it that he gave others the 
right to act on the faith of its validity so far as his subséquent conduct would 
affect it. On the one hand, it would be gross inequity to allow him to subject 
the debtor to judgment for an act he induced ; and, on the other, it would 
be equally unjust to allow him to repudiate, as invalid, a transaction, when 
by his conduct he had induced others to change their position on the faith of 
its validity." 

See, also, In re Romanow, supra, 92 Fed. at page 5 1 1 ; Clark v. 
Henné & Meyer, 127 Fed. 288, 297, 62 C. C. A. 172 (C. C. A. 5th 
Cir.); Moulton v. Coburn, 131 Fed. 201, 203, 66 C. C. A. 90 (C. C. 
A. lst Cir.) ; Depres v. Galbraith, 213 Fed. 190, 192, 193 (C. C. A. 
8th Cir.); Utz & Dunn Co. v. Regulator Co., 213 Fed. 315, 317, 130 
C. C. A. 17 (C. C. A. 8th Cir.) ; Lowenstein v. Henry McSbane Mfg. 
Co. (D. C.) 130 Fed. 1007, 1008; In re Gold Run Mining & Tunnel 
Co. (D. C.) 200 Fed. 162, 163 ; In re Commonwealth Lumber Co. (D. 
C.) 223 Fed. 667, 672, 673. 

True, the acts of bankruptcy complained of in those cases were ei- 
ther assignment or receivership proceedings; and counsel for appel- 
lant concède that no kindred case has been found where any act of 
bankruptcy, other than acts such as thèse, was involved. This might 
be controlling, if it were not for the doctrine that fraud itself may 
be waived. We may say in passing, however, that one, if not both, 
of the acts of préférence alleged would seem to hâve proved practi- 
cally harmless. We think it safe to say upon the présent record that 
the Miami Valley National Bank, as well as the Fifth-Third National 
Bank, made a loan to the adjudged bankrupt (under the corporate 
name it then bore — Jewel Carriage Company) upon the faith of the 
company's promise to transfer to the bank certain automobiles by 
bill of sale or chattel mortgage to secure the loan; that the transac- 
tions as to both banks were carried into exécution. But concededly 
the lien of the Fifth-Third Bank was so far preserved as not to be 
questioned hère, while as to that of the other bank the District Judge 
found : 

"The admitted transfer of the automobiles was not effective, either as a 
sale or pledge. * * * No possession passed, and the company continued 
to deal with the automobiles as its own." 

It would therefore seem that the Miami Bank lost the substantial 
portion of the loan and the entire subject of the intended pledge; for 
(1) we do not discover that the bank received anything for the auto- 
mobiles, though (2) it is alleged in the amended answer of the Motor 
Company, without déniai (the fact, however, not otherwise distinctly 
appearing), that the loan was included in the claim of the bank whicli 
was disputed, and ultimately reduced and allowed, and upon which 
the 15 per cent, dividend was paid; and this is in accord with the nat- 
ural inference that the bank would prove its claim for ail the la w fui 
ioans it held against the Motor Company. 
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In the view we take of the case, however, it is not necessary to pass 
upon the alleged acts of préférence. Granting that either or both of 
thèse acts were committed, it is difficult to see why the conduct of the 
intervening creditors shonld admittedly estop them from claiming ad- 
judication upon the first act of bankruptcy charged and should be 
totally without efFect as to the others. The creditors were put to> an 
élection of the course they should pursue the moment they saw the 
différence between the appraisement of the property and the price at 
which it was proposed to sell it. The receiver reported the offer 
November 19, 1912 ; notice was thereupon given to the creditors, and 
a hearing granted December 2d. It was not until December llth that 
the sale was ordered ; and it is to be remembered that the time as orig- 
inally fixed for filing creditors' claims in the receivership suit did 
not expire until January 10, 1913, and, as extended, until February 
lOth. Upon such return and hearing the creditors knew, if they did 
not know before, that the assets would fall far short of satisfying the 
indebtedness, even though the subjects of the alleged préférences were 
included ; still they took no action in either of tliè courts, state or féd- 
éral, to prevent the consummation of the sale. On the contrary, they 
sought and accepted their proportionate shares of the sales proceeds. 
Such conduct gives emphasis and evidential weight to the very silence 
of the great body of creditors who are not hère urging adjudication. 
It cannot be that it is the purpose of the Bankruptcy Act to foster 
and encourage such a change, not to say répudiation, as the interven- 
ers now présent. The équitable objects of the statute are unmistaka- 
ble ; and apart from every other considération, the change in position 
now sought to hâve sustained is unjust to the other creditors. 

It is not a sufficient answer to say that any recovery would be for 
the common benefit of ail the creditors. The apparent adhérence of 
the main body of the creditors to their original course is repellant of 
such an answer. This situation is unlike that arising on the initial 
proceedings, where the attitude of creditors other than those petition- 
ing is unimportant, and where no question can arise whether the acts 
of the petitioning creditors hâve misled the others. It is not claimed, 
and it is not seen how it rightfully could be, that the other creditors 
would hâve taken the course they did in the state court, if they had 
known that the présent interveners did not mean what their conduct 
then fairly indicated. Above ail, a change in attitude from an assent- 
ing to an antagonistic course, under conditions anything like thèse, 
has never been sanctioned by any décision to which our attention has 
bcen called. 

[2-4] Furthermore, it was not necessary that the creditors should 
adopt the course they did in the state court. Either the original peti- 
tioners or the présent interveners, in spite of respondent's demand for 
trial by jury, might hâve applied in the court below to hâve the hear- 
ing upon the question of adjudication expedited. This does not ap- 
pear to hâve been done. It is not to be presumed that such an ap- 
plication would hâve been denied. They might hâve applied for an 
order to stay the sale of the property in the state court, or any other 
step proposed to be taken in that court. Since the property was in 
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possession of a receiver appointée! by the state court, the application 
shouîd in the first instance, in obédience to the rule of comity, hâve 
been presented to the state court, and it cannot be presumed that the 
application would hâve been denied. Carling v. Seymour Lumber 
Co., 113 Fed. 483, 491, 51 C. C. A. 1 (C. C. A. 5th Cir.) ; In re Knight 
(D. C.) 125 Fed. 35, 45, 46. An application so made and denied could 
not hâve been employed as an estoppel against further action in the 
bankruptcy proceeding, since the object would hâve been to prevent 
the sale or distribution in the state court. Leidigh Carriage Co. v. 
Stengel, 95 Fed. 637, 642, 643, 37 C. C. A. 210 (C. C. A. 6th Cir). 
That décision points the distinction that was made in the Simonson 
Case, before cited. 

Further, in view of the paramount character of the Bankruptcy 
Law, the jurisdiction of the bankruptcy court, when properly invoked, 
is exclusive as respects the administration of the affairs of insolvent 
persons and corporations. The inhibition of section 720 of the Re- 
vised Statutes against the issue of injunctions to stay proceedings in 
a state court, or to take possession of the property, distinctly excepts 
cases where the injunction is authorized by the bankruptcy law. In 
re Watts & Sachs, 190 U. S. 1, 27, 30, 23 Sup. Ct. 718, 47 L. Ed. 
933. Orders of injunction, where necessary, as to insolvency proceed- 
ings pending in state courts, hâve been of fréquent occurrence in 
bankruptcy courts (New River Coal Land Co. v. Ruffner Bros., 165 
Fed. 881, 888, 91 C. C. A. 559 [C. C. A. 4th Cir.] ; In re Gutwillig, 
92 Fed. 337, 338, 34 C. C. A. 377 [C. C. A. 2d Cir.] ; Davis- v. Bohle, 
92 Fed. 325, 328, 329, 34 C. C. A. 372 [C. C. A. 8th Cir.] ; In re 
Knight, supra) ; but of course such orders must be sought in respect 
of proceedings commenced in the state court within the four months 
period (New River Coal Land Co. v. Ruffner Bros., supra ; In re Far- 
rell, 176 Fed. 506, 512, 100 C. C. A. 63, and citations [C. C. A. 6th 
Cir.]). If the report and hearing upon the offer of sale in the instant 
case be included, the évidence ofrered hère was then available for ail 
purposes of the adjudication. It follows that the présent petitioning 
creditors had abundant opportunity to protect their interests in the 
court below, if they had chosen to resort to the remédies open to 
them. They had the choice, however, both of forums and laws for 
enf orcing such rights as they then desired to hâve determined ; and 
we do not see why they should not now be precluded from denying 
that they voluntarily made a final sélection of the state tribunal and 
state laws. 

It is true the question is attended with difficulty, but it is believed 
the safer rule is to hold litigants to the logical conséquences of what 
must be concluded to hâve been their voluntary action. It is not meant 
to say that a creditor's action is voluntary where a course adopted by 
him in a state court is taken in ignorance of certain acts, such as 
fraudulent transfers, of the debtor. It has been held that where, in 
such a case, no rights of others hâve been prejudiced by the conduct 
of the créditer, he mav join in a bankruptcy proceeding to secure his 
rights (In re Curtis, 94 Fed. 630, 633, 36 C. C. A. 430 [C. C. A. 7th 
Cir.]); but it is fairly to be implied from the reasoning of the court 
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in that case that, if the creditor's action in the state court had been 
taken with knowledge of such transfers, he would upon the theory 
of élection of remédies hâve been precluded from resorting later to 
a bankruptcy proceeding. While the theory of preclusion is not of 
controlling importance, it was doubted in the Simonson Case, 95 Fed. 
954, 37 C. C. A. 344, whether the doctrine of élection of remédies was 
applicable. It is enough to say hère that thèse creditors are estopped 
from prosecuting the proceeding in bankruptcy. 

[5] While the assignments fail to set out the error considered, the 
question was presented at the argument and has been discussed in the 
briefs, and the error is of such a character that we think it should 
be noticed under the option reserved in the concluding clause of rule 
11 (150 Fed. xxvii, 79 C. C. A. xxvii). 

The decree must be reversed, with costs, and with direction to dis- 
miss the pétition. 



WM. EDWARDS CO. v. LA DOW. TRACY & A VERT CO. v. SAME. 
ALBERT F. REMY CO. v. SAME. 

(Circuit Court of Appeals, Sixth Circuit. March 7, 1916.) 

Nos. 2802, 2804, 2806. 

1. Appeal and Ebbob ®=34 — Peopee Mode of Review — Appeal oe Writ op 

Eeeoe — "Action at Law." 

Actions by a trustée in bankruptcy to recover alleged preferential pay- 
ments were actions at law, and properly so brought, and review could 
be haâ only upon writ of error, and not by appeal. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 8-11, 
16, 20; Dec. Dig. @=4. 

For other définitions, see Words and Phrases, First and Second Séries, 
Action at Law.] 

2. JUBY @=»14(2) — RlGHT TO JUEY TBIAL. 

In actions by a trustée in bankruptcy to recover alleged preferential pay- 
ments, défendants had a right to a jury trial, and a référence was un- 
authorized, unless such right was either expressly or impliedly waived. 

[Ed. Note. — For other cases, see Jury, Cent. Dig. § 67; Dec. Dig. 
<S==>14(2).] 

3. Appeal and Eekob <@=924— Recobd — Assumptions. i 

Where, in actions at law, an order of référence to a master commis- 
sioner dld not show affirmatively that défendants were présent when it 
was made, or expressly assented thereto ; and the record threw no light 
on the subject, it would be assumed that they were not présent, or, if 
présent, did not assent expressly or by implication. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 2899, 
3726, 3727 ; Dec. Dig. <S=924.] 

4. Jury @=>28(10) — Right to Juby Tbial — Waiveb. 

Where a défendant, who did not assent to a référence, expressly ob- 
jected on the hearing before the master to the considération of the cause 
by the master, and insisted upon its right to hâve the cause tried by a 
jury, and on the hearing on exceptions to the master's report appeared 
only to protest the jurisdiction of the court, it did not waive its right to a 
jury trial by failing to take formai exceptions to the order of référence. 

[Ed. Note. — For other cases, see Jury, Cent. Dig. § 185 ; Dec. Dig. <§=> 
28(10).] 

©=5>For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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5. Equity <§=>403 — Obder of Référence — Scope of Review by Court. 

An order referring an action to a master commlssioner thereby appoint- 
ée! to take testimony, hear the cause, and report ail the matter and find- 
ings ttierein to the court for further proceedings, contemplated a flnding 
by the master upon the facts and the law, with the right reserved to 
the parties to file exceptions thereto, and with power in the court to 
review and reconsider on such exceptions ail the findings of law and of 
fact, and for that purpose to examine and weigh the évidence, and enter 
judgmeut according to the resuit of such re-exaniination. 

[Ed. Note.— For other cases, see Equity, Cent. Dig. §§ 875-878; Dec. 
Dig. <®=>403.] 

6. Jury <S=25(2)— Right to Jury Triai, — Waiveb. 

Notwithstanding Rev. St. § 649 (Comp. St. 1913, § 1587), providïng that 
issues of fact in civil cases may be tried by the court without a jury when- 
ever the parties file a stipulation in writing waiving a jury, parties are 
presumed to hâve waived a jury, even in the absence of a written stipu- 
lation, when they were présent at the trial in person or by counsel and 
made no demand for a jury, as that section was designed to enable the 
parties to make agreements in vacation, and to prevent either party 
demanding a jury unexpectedly at the trial. 

![Ed. Note.— For other cases, see Jury, Cent. Dig. §§ 155, 156; Dec. 
Dig. <@=25(2).] 

7. Jury <§=>11(3) — Right to Jury Trial — Statutory Provisions. 

Rev. St. § 566 (Comp. St. 1913, § 1583), requiring that actions at law in 
the District Courts be tried by jury, has no application to the District 
Courts as now organized. 

[Ed. Note. — For other cases, see Jury, Cent. Dig. § 21; Dec. Dig. 
<®=11(3).] 

8. Jury <S=28(10) — Right to Jury Trial — Waiveb. 

Défendants, who attended proceedings under a référence, both before 
the master and before the District Court on exceptions to the master's re- 
port, without objection or protest, waived their right to a jury trial, 
especially where another défendant protested, and insisted upon its right 
to a jury trial, but the défendants in question remained silent and did not 
join in such protest. 

[Ed. Note. — For other cases, see Jury, Cent. Dig. § 185; Dec. Dig. 

<S=*28(10).] 

9. Appeal and Error ©=1008(2) — Fédéral Court — Scope of Review — Tbial 

Without a Jury. 

Rev. St. § 649 (Comp. St. 1913, § 1587), provides that issues of fact 
may be tried by the court without a jury whenever the parties file a 
stipulation in writing waiving a jury. Section 700 (Comp. St. 1913, § 
1668) provides that, when an issue of fact in a civil case is tried and de- 
termiued by the court without a jury according to section 649, the rulings 
of the court in the progress of the trial may be reviewed on writ of error 
or appeal, and that when the flnding is spécial the review may extend to 
the détermination of the sufiieiency of the facts found to support the 
judgment. lleld that, where a jury trial is waived orally or by Per- 
sonal attendance upon the trial without objection, and without the filing 
of written stipulation, rulings of the court upon the trial are not review- 
able, and where parties waived a jury trial by attending proceedings un- 
der a référence without objection or protest, the only question reviewable 
was whether the facts found by the District Court sustained the judg- 
ment entered. 

[Ed. Note.— For other cases, see Appeal and Error, Cent. Dig. §§ 3957, 

3964 ; Dec. Dig . ©=1008(2).] 

"©ïjsFor other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests ^Indexes 
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10. Appeal and Ebrob <®=»750(4) — Assignment of Eeboe — Mattees Review- 

ABLE. 

In an action by a trustée in bankruptcy to recover alleged preferential 
payments made prior to the amendment of 1910 (Act July 1, 1898, c. 541, 
30 Stat. 544, as amended by Act June 25, 1910, c. 412, 36 Stat. 838), au 
assignment of error that the judgment was not sustained by the évidence 
and was against the évidence did not raise the objection that there was 
no flnding that the bankrupt intended a préférence. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. § 3079; 
Dec. Dig. ©=750(4).] 

11. Appeal and Erbob <@=>753(1) — Fédéral Courts — Assignment of Ebbor — 
Matters Reviewable. 

Eule No. 11 of the Sixth Circuit (150 Fed. xxvii, 79 C. C. A. xxvii) re- 
quires the filing of assignments of error, and provides that errors not 
assigned according to that rule will be disregarded, but that the court at 
Its. option may notice a plain error not assigned. In an action by a 
trustée in bankruptcy to recover alleged preferential payments made 
prior to the amendment of 1910, the judgment contained a finding that 
the bankrupt was hopelessly insolvent at the time of the preferential 
payments, and the opinion of the District Court stated that the évidence 
left little doubt but that the transaction was on the part of the bank- 
rupt in conscious fraud of his creditors, and that it opéra ted as a great 
fraud on other creditors, as well as a préférence for the défendants. 
Held that, though there was no express finding that the bankrupt intended 
to give a préférence, the court would not exercise its option as to consid- 
ering a plain error not assigned, as such express finding would naturally 
and presumably hâve been made, had attention been called to the f act that 
the alleged préférence antedated the amendment of 1910. 

[Ed. Note. — For otlier cases, see Appeal and Error, Cent. Dig. §§ 30S0, 
3087; Dec. Dig. ®=j753(1).] 

In Error to the District Court of the United States for the Northern 
District of Ohio ; John M. Killits, Judge. 

Three actions by Jesse E. La Dow, trustée in bankruptcy of F. H. 
Miller, against the Wm. Edwards Company, against the Tracy & 
Avery Company, and against the. Albert F. Remy Company. Judg- 
ments for plaintiff (221 Fed. 471), and défendants bring error. Ap- 
peals dismissed, judgment in the first mentioned action reversed, and 
cause remanded, and judgments in the other two actions affirmed. 

Klein & Harris, of Cleveland, Ohio, and Mabee & Anderson, of 
Shelby, Ohio, for plaintiff in error Wm. Edwards Co. 

John H. Coss, of Mansfield, Ohio, and Mabee & Anderson, of Shel- 
by, Ohio, for plaintiff in error Tracy & Avery Co. 

C. H. Huston, of Mansfield, Ohio, and Mabee & Anderson, of Shel- 
by, Ohio, for plaintiff in error Albert F. Remy Co. 

Louis D. Barr and Van C. Cook, both of Mansfield, Ohio, for de- 
fendant in error. 

Before KNAPPEN and DENISON, Circuit Judges, and SATER, 
District Judge. 

KNAPPEN, Circuit Judge. [1] Thèse actions are separate suits at 
law brought each against one of the plaintiffs in error to recover al- 
leged preferential cash payments. The court referred the causes to a 
master commissioner to take testimony and report. The commissioner 

©=^>For other cases see same topic & KEY-NUMBER in ail Key-Nunibered Digests & Indexes 
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(who heard the cases together) reportcd in favor of the plaintiffs în 
error. Upon exceptions taken by the trustée, the district court re- 
versed the master commissioner and entered judgment in favor of the 
trustée against the respective plaintiffs in error. The cases are brought 
hère both by writ of error and by appeal, and hâve been heard togeth- 
er. As the causes are clearly at law, and were properly so brought 
(Stearns Sait & Lumber Co. v. Hammond [C. C. A. 6] 217 Fed. 559, 
133 C. C. A. 411), review can be had only upon writ of error. The 
appeals are accordingly dismissed. 

At the threshold we are met by the contention of plaintiffs in error 
that the court below had no jurisdiction to refer the cases to the master 
commissioner, or to take further proceedings therein, for the reason 
that the order of référence was made without their consent and with- 
out waiver of trial by jury. 

[2, 3] Défendants had an undoubted right to hâve the suits against 
them tried by jury, and unless such right has been either expressly or 
impliedly waived the référence of the cases to the master was unau- 
thorized; for the order of référence to the master does not show 
affirmatively that either of the défendants was présent when the order 
was made or expressly assented thereto, and the record itself throws 
no further light on the subject. We therefore think we should assume 
that such présence was not had, or, if had, assent not given either ex- 
pressly or by implication. 

[4] Upon the hearing before the master the Edwards Company ex- 
pressly objected to the considération of the cause by the master, and 
insisted "upon its rights to hâve the cause tried by a jury in the mari- 
ner usual in such cases" ; and the judgment entry in the District Court, 
upon the hearing of the trustee's exceptions to the master's report, re- 
cites defendant's appearance "by counsel only to protest the jurisdic- 
tion of the court, which said protest the court overruled." 

In our opinion the Edwards Company not only seasonably asserted 
its right to a jury trial, but, so far as the record shows, has done noth- 
ing amounting to a waiver; for we think it clear that it waived no 
rights by failing to take formai exceptions to the order of référence 
previously made; and it participated in the proceedings before the 
master only under protest, and upon the hearing before the court ap- 
parently not at ail. We are therefore constrained to reverse the judg- 
ment in No. 2802, and to remand the record for further proceedings. 

As to the other défendants the situation is materially différent. 
Both appeared before the master and participated in the trial without 
protest or objection of any kind to his jurisdiction. They also ap- 
peared by counsel before the District Court on the hearing of the 
trustee's exceptions to the master's report and participated therein. So 
far as the record shows, neither made any objection or protest of any 
kind to the référence and proceedings thereunder until after the re- 
versai of the master's judgment by the court, and the entry of judg- 
ment accordingly. 

The ultimate questions are, first, whether such appearance and par- 
ticipation without objection in the proceedings both before the master 
and the court amounted to a waiver of the right to trial by jury under 
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section 649 of the Revised Statutes (Comp. St. 1913, § 1587), which 
authorizes a trial without a jury "whenever the parties, or their attor- 
neys of record file with the clerk a stipulation in writing waiving a 
jury"; and, second, the extent to which the proceedings are review- 
able. The provisions of this section are by section 291 of the Judicial 
Code (Act Mardi 3, 1911, c. 231, 36 Stat. 1167 [Comp. St. 1913, § 
1268]) made applicable to the District Court. Eastern Oil Co. v. Hol- 
comb (C. C. A. 8) 212 Fed. 126, 128, 128 C. C. A. 642; Nashville In- 
terurban Ry. Co. v. Barnum (C. C. A. 2) 212 Fed. 634, 638, 129 C. C. 
A. 170; Philadelphia Casualty Co. v. Fechheimer (C. C. A. 6) 220 
Fed. 401, 405, 136 C. C. A. 25. 

The order referring the causes to the master commissioner is print- 
ed in the margin. 1 

[5-7] The meaning and efïect of this order are important. We 
think it contemplated a finding of the master upon the facts and the 
law, with the right reserved to the parties to file exceptions thereto, and 
with power in the court to review and reconsider on such exceptions 
ail the findings of law and of fact made by the master, and for this 
purpose to examine and weigh the évidence reported to the court by 
the master, and to enter judgment according to the resuit of such re- 
examination. Shipman v. Ohio Coal Exchange (C. C. A. 6) 70 Fed. 
652, 654, 17 C. C. A. 313. Notwithstanding section 649 provides for 
waiving a trial by jury only by stipulation in writing, it would hâve 
been entirely compétent for the parties to consent to be bound by the 
order of référence made by oral agreement in open court. Dundee 
Mortgage, etc., Co. v. Hughes, 124 U. S. 157, 160, 8 Sup. Ct. 377, 31 
L. Ed. 357. The language of the section relating to the filing of stipu- 
lation with the clerk of the court was designed merely to enable the 
parties to make agreements in vacation, and to prevent either party 
demanding a jury unexpectedly at the trial. Kearney v. Case, 12 Wall. 
275, 283, 284, 20 L. Ed. 395. It is the gênerai and well-settled rule that 
parties are presumed to hâve waived a jury, even in the absence of 
written stipulation, whenever it appears that they were présent at the 
trial in person or by counsel and made no demand for a jury (Kearney 
v. Case, supra; Gilman v. 111. & Miss. Tel. Co., 91 U. S. 603, 614, 23 
L. Ed. 405 ; United States v. Harris, 106 U. S. 629, 635, 1 Sup. Ct. 
601, 27 L. Ed. 900; Perego v. Dodge, 163 U. S. 160, 166, 16 Sup. Ct. 
971, 41 L. Ed. 113); for section 566 of the Revised Statutes (Comp. 
St. 1913, § 1583), requiring that actions at law in the District Courts 

i "This cause coming on for hearing upon the motion of the plaintif! for a 
reinstatement of said cause, and the court being fully advised in the premises, 
do grant the same, and it is ordered that this cause be reinstated on the 
docket of this court. This cause coming on further to be heard upon the 
motion of the plaintiff for an order of the court referring the same to a 
master commissioner, and the court being fully advised in the premises and 
for good cause shown, do sustain said motion; it is therefore ordered that 
this cause be referred to L. H. Bean, who is hereby appointed for that purpose, 
and who shall forthwith upon being du.ly qualifled, proceed to take testimony 
and hear said cause, and report ail the matter and findings thereiu to thiâ 
court for further proceedings." 
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be tried by jury, has no application to the District Courts as now or- 
ganized. 

[8] If, as we hâve seen, it would hâve been compétent for plaintiffs 
in error to hâve waived the right to trial by jury, by consenting in open 
court to the original making of the order of référence, it was equally 
compétent for them to so consent by attending the proceedings under 
the référence, both before the master and the district court, without 
objection or protest. The very fact that the Edwards Company made 
protest before both tribunals emphasizes the presumption of consent 
and acquiescence from the silence of the other two plaintiffs in error, 
presumably présent when such protest was made. We think parties 
should not be permitted to play fast and loose with the court, to specu- 
late upon the chances of a favorable décision under the référence, and 
after final décision against them for the first time question the juris- 
diction of the court to so act. We think the Tracy & Avery and Remy 
Companies must be held to hâve waived the right to a jury trial. 

[9] As to the scope of this review: While it is compétent for the 
parties to waive the right to jury trial otherwise than by stipulation in 
writing, where such waiver is effected either by express oral consent 
or by personal attendance upon the trial without objection, yet where 
such waiver is accomplished without the filing of written stipulation, 
rulings of the court upon the trial are not reviewable. Kearney v. 
Case, supra; Gilman v. 111. & Miss. Tel. Co., supra; Dundee Mort- 
gage, etc., Co. v. Hughes, supra; Ladd & Tilden Bank v. Lewis A. 
Hicks Co. (C. C. A. 9) 218 Fed. 310, 314, 134 C. C. A. 106. In this 
case, as the waiver of jury trial was not a submission to the décision 
of the court without a jury within the provisions of sections 649 and 
700 of the Revised Statutes of the United States (Comp. St. 1913, §§ 
1587, 1668), but amounted to a consent that the case be disposed of as 
a référence, and with only the rights reserved to the parties which we 
hâve previously stated, the only question open to our considération 
upon writ of error is whether the facts found by the District Court 
sustain the judgment entered. Shipman v. Ohio Coal Exchange, supra, 
at page 654. of 70 Fed., 17 C. C. A. 313; Shipman v. Straitsville Min- 
ing Co., 158 U. S. 356, 361, 15 Sup. Ct 886, 39 L. Ed. 1015. The case 
differs from Philadelphia Casualty Co. v. Fechheimer, supra, in that 
there a jury was expressly waived by written stipulation. 

The findings of the court in each of the three cases as incorporated 
in the respective judgments, are printed in the margin of this opinion. 2 

2 "That on the 4th day of January, 1910, and for months prior thereto, sald 
F. H. Miller was hopelessly Insolvent, and that défendant in the exercise of 
ordinary care and prudence, was charged with such knowledge of insolvency 
at the date of -the sale of the assets of said F. H. Miller, to wit, January 4, 
1910, and prior thereto; and that while so insolvent said bankrupt paid to 
défendant, and défendant received and accepted of said bankrupt the sum of 

$ on said date in payment of its claim, which payment was a préférence 

to the exclusion of other creditors of the same class, and contrary to the pro- 
visions of law; and that the défendant is hereby indebted to the plain- 

tiff, Jesse E. La Dow, trustée, in the sum of $ , inclusive of interest at 6 

per cent, to February 4, 1915." 
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The language of the judgment is as follows: 

"It is therefore considered and adjudged and ordered that plalntiff, Jesse E. 

La Dow, trustée, recover from the défendant, , said sum of $— , 

together with interest at the rate of 6 per cent, per annum from February 4, 

1915, and also his costs taxed at $ , and the défendant pay its own 

costs taxed at $ , for which judgment and costs exécution is awarded 

unless payment be made to him on or before March 20, 1915. To ail of which 
rulings, judgment and order défendant at the time excepted. 

[10, 11] Treating the findings contained in the judgment entry as 
the findings of fact contemplated by the rule above stated, they are 
seen to lack an express finding that the bankrupt intended to give a 
préférence, which intention before the amendment of 1910, was neces- 
sary to its invalidity (Kimmerle v. Farr [C. C. A. 6] 189 Fed. 295, 
299, 111 C. C. A. 27); and the transaction hère in question (as well as, 
in fact, the bankruptcy) occurred before the amendment of 1910 was 
effective. But there is no assignment of error directed to the proposi- 
tion that the facts found do not support the judgment. The nearest 
approach is assignment No. 7, 3 which plainly is not addressed to the 
proposition we are considering, and we do not f eel it our duty to exer- 
cise the option given by our rule No. 11 (150 Fed. xxvii, 79 C. C. A. 
xxvii) to consider "a plain error not assigned." The judgment entry 
contains an express finding that the bankrupt "was hopelessly insol- 
vent" at the time of the preferential transaction in question, and the 
court's opinion contains the statement that "the évidence leaves the 
court in little doubt but that the transaction was on the part of the 
bankrupt in conscious fraud of his creditors. That it operated as a 
great fraud on other creditors as well as a préférence for the three 
who got paid their accounts in full, there is likewise no doubt." In 
view of thèse two statements in findings and opinion respectively, an 
express finding of intent on the debtor's part to create a préférence 
would naturally and presumably hâve been made had attention been 
called to the fact that the alleged préférence antedated the amendment 
of 1910. 

The judgments in Nos. 2804 and 2806 are afnrmed with costs; the 
judgment in No. 2802 is reversed with costs, and the cause remanded 
for further proceedings not inconsistent with this opinion. 

s "(7) The judgment of the court is not sustained by the évidence and is 
against the weight of ail the évidence." 
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BRAMBLE v. BRETT. 

In re STALCTJP. 

(Circuit Court of Appeals, Eighth Circuit. February 24, 1916.) 

No. 4472. 

1. Bankruptcy ©=>317 — Assignments for Creditors — Riqiit to Compensa- 

tion AND EXPENSES. 

Rev. Laws Okl. 1910, § 21S, requires assignments for the benefit of cred- 
itors to be acknowledged. Section 221 requires the making and filing of 
an inventory. Section 223 requires the assignaient to be recorded and the 
inventory flled with the register of deeds. Section 225 provides that an 
assignaient is void against creditors and purchasers and incumbrancers in 
good faith and for value, if the assignaient is not recorded and the inven- 
tory filed within 20 days. Section 227 requires a bond to be given within 
30 days. Section 1154 provjdes that, except as thereinafter provided, no 
acknowledgment or recording shall be necessary to the validity of any 
deed, etc., as between the parties thereto. Section 1181 requires every 
acknowledgment to be under the seal of the offlcer taking it. Held, that 
an assignaient for the benefit of creditors, acknowledged before a justice 
of the peace, who had no officiai seal, was nevertheless valid as between 
the assiguor and the assignée, and as against creditors not objecting there- 
to, and where no creditor objected, and the time for recording the assign- 
ment and filing the bond and inventory had not expired when the assignor 
forcibly ejected the assignée and took possession of the property, and on 
his voluntary pétition procured an adjudication in bankruptcy, the assign- 
ment was not invalid, so as to deprive the assignée of his right to pay- 
aient for his services and expenses. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 493-40& 
Dec. Dig. ©=317.] 

2. Bankruptcy <§=>317 — Assignments fob Creditors — Right to Compensa- 

tion and Expenses. 

An assignée for the benefit of creditors, or trustée for creditors, who in 
good faith, prior to the filing of a pétition in bankruptcy, protected and 
preserved property to the benefit of the bankrupt's estate, under an assign- 
ment or trust deed, valid while ne was acting under it, was entitled to 
payaient of his legitimate expenses, and to compensation for his services 
and for the services of his attorney, out of the property so preserved. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. §§ 493^95; 
Dec. Dig. <§=»317.] 

3. Bankruptcy ©=»249 — Administration of Estate — Mingling Property 

witii Other JProperty. 

A trustée in bankruptcy, who knowingly appropriated to the benefit of 
the estate property which he knew was not the property of the bankrupt, 
but of a trustée for creditors carrying on the bankrupt's business prior to 
the bankruptcy, and who mingled it or its proceeds with the proceeds of 
the bankrupt's property, so that they could not be distinguished, was 
bound in justice and equity to pay the preceding trustée the value of such 
property out of the proceeds of the bankrupt's estate. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 347; Dec. 
Dig. ®=249.] 

4. Bankruptcy ©=458 — Assignments for Creditors — Claim of Assignée. 

A trustée in bankruptcy, before selling merchandise purchased by B., 
a trustée for the creditors of the bankrupt, who carried on the bank- 
rupt's business prior to bankruptcy, knew that the merchandise was not 
part of the bankrupt's property. The party selling the merchandise to 
B. demanded the merchandise from the trustée, while B. made no such 

<S=>For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
230 F.— 25 
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demand, but flled a claim for compensation for his services and reimburse- 
ment for his expenses, lncluding the cost of such merchandise. Held 
that, on appeal from an order dlsallowing such claim, it was not too 
late for B. to assert his équitable claim to such merchandise, and it would 
be presumed that he would pay the party from whom he purchased it. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 918; Dec. 
Dig. <g=>458.] 

Appeal from the District Court of the United States for the East- 
ern District of Oklahoma ; Ralph E. Campbell, Judge. 

In the matter of J. W. Stalcup, bankrupt. From an order disal- 
lowing a claim of H. W. Bramble, opposed by J. F. Brett, trustée, the 
claimant appeals. Reversed and remanded, with directions. 

D. H. Wilson, of Vinita, Okl., for appellant 

J. F. Brett, of Muskogee, Okl. (Pfendler & Brown and Hartsell & 
Mack, ail of Muskogee, Okl., on the brief), for appellee. 

Before SANBORN and CARLAND, Circuit Judges, and TRIE- 
BER, District Judge. 

SANBORN, Circuit Judge. This is an appeal from an order dis- 
allowing a claim against the estate of a bankrupt made by a trustée 
for creditors to recover expenses incurred and services rendered by 
him before the bankruptcy, upon this state of facts: On November 
12, 1914, Stalcup, an insolvent merchant, met his creditors and pur- 
suant to an agreement among them made a trust deed of substantially 
ail his property to H. W. Bramble, the claimant and appellant, in 
trust, to take possession of and sell his merchandise in the regular 
course of business, to replenish the .stock from the proceeds of the 
sales, to collect his book accounts, to pay from the proceeds of the 
sales dividends pro rata, to pay ail his creditors and in case such cred- 
itors should not be paid in full by March 12, 1915, then to advertise 
and sell ail the remaining property, to distribute the proceeds, after 
paying expenses of administration, among the creditors pro rata, and 
to turn over the surplus, if any, to Stalcup. On November 12, 1914, 
Bramble took possession of the property and of this trust deed, made 
an inventory thereof, and on November 21, 1914, while he was pro- 
ceeding to sell some of the merchandise in the regular course of 
business, Stalcup forcibly evicted him from the premises and took 
possession of the property. Thereupon Bramble immediately em- 
ployed an attorney and obtained a restraining order from a court for- 
bidding Stalcup to interfère with his management of the property, 
when, on November 25, 1914, on the voluntary pétition of Stalcup, 
he was adjudged a bankrupt and the property passed into the custody 
of the bankruptcy court. To that court Bramble presented a pétition 
to be allowed and paid out of the proceeds of the estate of the bank- 
rupt, before their distribution to creditors, $116.10 for his services 
as trustée before the bankruptcy, $100 for the services of his attor- 
ney, the expenses of taking the inventory and running the business, 
and $483.87 for merchandise which he had purchased from the Rat- 
cliff-Sanders Grocer Company to replenish the stock. The référée 
and the District Court denied his pétition and refused to allow him 
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anything, upon the ground that the trust deed was a gênerai, assign- 
ment for the benefit of creditors and was void as to creditors on 
account of its failure to conform to the laws of the state of Oklahoma. 

[1] The reasons why it is insisted the trust deed did not conform 
to the laws of the state of Oklahoma and was consequently void as 
to creditors are that it was an assignment for the benefit of creditors, 
and (a) that it was acknowledged before a justice of the peace who 
had no officiai seal, when it could be legally acknowledged by an offi- 
cer having an officiai seal only. Revised Laws of Oklahoma 1910, § 
1181. But no acknowledgment was requisite to its validity between 
the assignor and the assignée (Revised Laws of Oklahoma, c. 4, §§ 
218, 223, 224, and sections 1154 and 4036), and being valid between 
them it was valid against ail the creditors who did not object to it, 
and the évidence is conclusive that no creditor made any objection 
to it while Bramble was acting under it. Conceding that the assign- 
ment might hâve been avoided by an objecting creditor, it was not 
void. There was nothing in it to which the debtor, the trustée and 
every creditor might not lawfully hâve bound himself by his agree- 
ment or consent. It was, therefore, valid between the assignor and 
assignée and voidable, but not void, as to creditors. As to the latter 
it was valid until avoided by them, not void until validated by them, 
and as no creditor avoided it or took any steps to avoid it while 
Bramble was in possession of the property and acting under it he 
ought not to be deprived of the expenses he incurred or the compen- 
sation he earned while he was acting in good faith thereunder. 

But counsel say that the trust deed was void (b) because it was not 
recorded, and it is true that the laws of Oklahoma required it to 
be recorded (chapter 4, §§ 218, 223), but it seems that the penalty 
of invalidity for failure to make the record does not fall unless the 
record is not made and the inventory required in the statute is not 
filed within 20 days af ter the date of the assignment (section 225) ; (c) 
because no inventory was filed, but no penalty fell for the failure 
to file the inventory until 20 days after November 12, 1914 (sec- 
tions 221, 225), and ail the expenses of Bramble were incurred and 
ail his services were rendered within 15 days after that date ; (d) 
because no bond was filed with the proper officer, but no penalty 
fell for the failure to file a bond until 30 days from the date of 
the assignment (section 227), and ail the dealings of Mr. Bramble with 
the property were concluded before that date. The resuit is that 
because, until after Bramble was evicted from the property and un- 
til after the adjudication of bankruptcy was made, it was in the 
power of Bramble to comply with the laws of Oklahoma, because it 
was compétent for the debtor Stalcup, the trustée Bramble and the 
creditors by consent or agreement to bind themselves to ail the terms 
of the trust deed and to a waiver of ail the requirements of the 
statutes of Oklahoma regarding the exécution, record, inventory and 
bond in the case of an assignment for the benefit of creditors, and 
no creditor had objected to or challenged the validity of this trust 
deed while Bramble was acting under it, and because during the 
time he was thus acting it was still possible to comply with ail the 
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requirements of the statutes of Oklahoma before any penalty for 
failure to comply could fall, the trust deed was not void, but valid 
until avoided by the adjudication in bankruptcy. Until that time 
while the trust deed was doubtless voidable by objecting creditors 
because by its terms it hindered and delayed the collection of their 
claims, it was voidable only, and, as no creditor had attacked it, it 
was valid, and Bramble was warranted in proceeding to exécute the 
trust he had accepted under it. It was valid until avoided, not 
void until validated, and, as long as he was acting under it, it was 
not avoided. 

[2] There was no fraud or evil intent; no intent to évade the bank- 
ruptcy law in the making of the trust deed or the administration of 
the property under it. It was made by the assignor and accepted 
by the assignée and by the creditors in good faith to enable the as- 
signée to administer the property and pay the debts of the assignor. 
It provided a just and commendable way to prevent the sacrifice of 
the business, the good will and the property of the debtor and ta 
secure the claims of his . creditors. The trustée in good faith took 
possession of the property and proceeded to discharge his duty under 
the trust deed. He made an inventory of the property, he kept 
it secure from robbery or misappropriation until the assignor forcibly 
dispossessed him and then he employed an attorney, commenced légal 
proceedings and obtained a restraining order from the court to en- 
able him to recover the possession of and to protect the property. 
Under thèse circumstances it is the opinion of the court that the care 
and services of Bramble were a benefit to the estate of the bank- 
rupt and that he is entitled to the payment to him by the trustée in 
bankruptcy in préférence to the creditors of Stalcup of the sum of 
$113.01 on account of his running expenses incurred under the trust 
deed, to $25 on account of the services of his attorney, to $25 on 
account of his own services and to the sum of $838.86 on account of 
the merchandise he purchased as trustée from Ratcliff-Sanders Gro- 
cer Company which the trustée in bankruptcy knowingly appropriated 
and the proceeds of which he mixed with those of the proceeds of 
the property of the bankrupt and used for the benefit of his estate, 
making in ail $1,001.87. He should be charged with $46.02, which 
he adroits he received, leaving the balance due to him $955.85. L,et 
this amount with légal interest from January 1, 1915, be paid to the 
claimant, H. W. Bramble, out of the proceeds of the estate of the 
bankrupt in préférence to dividends to creditors. An assignée or 
trustée who has in good faith protected and preserved property to 
the benefit of the estate of a bankrupt under an assignment or trust 
deed valid while he was acting under it is entitled to payment of his 
legïtimate expenses and to compensation for his services and for the 
services of his attorney out of the proceeds of the property he has 
preserved which subsequently cornes to the trustée in bankruptcy. 
Randolph v. Scruggs, 190 U. S. 533, 537, 539, 23 Sup. Ct. 710, 47 L. 
Ed. 1165 ; Summers v. Abbott, 122 Fed. 36, 39, 58 C. C. A. 352, 355 ; 
In re Chase et al., 124 Fed. 753, 759, 760, 59 C. C. A. 629, 635, 636. 

[3,4] And a trustée in bankruptcy who knowingly appropriâtes to 
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the benefit of the estate of the bankrupt property which he knows was 
not the property of the bankrupt, but was that of a preceding trustée, 
and who mingles it or its proceeds with the proceeds of the property 
of the bankrupt so that they may not be distinguished, ought in jus- 
tice and equity to pay to the preceding trustée the value of such 
property out of the proceeds of the estate of the bankrupt which has 
received the benefit thereof. Smith v. Mottlev, 150 Fed. 266, 80 
C. C. A. 154; In re J. M. Acheson Co., 170 Fed.'427, 429, 95 C. C. A. 
597, 599, and cases there cited. The answer to the suggestion that 
the Ratcliff-Sanders Grocer Company, the vendor of the merchandise 
to Bramble, trustée, demanded this merchandise of the trustée in 
bankruptcy, and Bramble, the trustée, did not make such demand, is 
that the évidence convinces that, as the trustée in bankruptcy knew 
that this merchandise was not a part of the property of the bankrupt! 
before he sold it, it is not too late for Bramble as trustée to assert 
his équitable claim now, or even after the décision of this case. The 
court will présume that he will pay the Grocer Company for the 
merchandise for which he owes it upon his receipt of the money 
therefor, and it will be less expensive and more bénéficiai to the cred- 
itors of the estate to receive the adjudication of the rights of thèse 
parties and a disposition of this entire matter now than to leave it in 
a condition for continuing litigation upon a new claim presented by 
Bramble or by the Grocer Company. 

The decree below is accordingly reversed, and the case is remanded, 
with directions to render a decree granting the pétition of H. W. 
Bramble and directing the trustée in bankruptcy to pay to him $955.85 
and légal interest thereon from January 1, 1915, out of the proceeds 
of the estate of the bankrupt before distributing those proceeds in 
dividends to the creditors. 



OLD COLONY TRUST CO. v. CITY OF TACOMA. 

(Circuit Court of Appeals, Ninth Circuit. February 7, 1916.) 

No. 2601. 

1. Courts <S=»366(1) — Fédéral Courts — State Statutes — Construction. 

Construction of state statutes by the highest appellate court of the 
state is binding on fédéral courts sitting in such state. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 956, 957, 967; 
Dec. Dig. <S=366(1).] 

2. Courts <S=S65 — Fédéral Courts — Jurisdiction — Comitt. 

Fédéral courts sitting in the state should defer to décisions of the 
state courts applying principles of law to local conditions. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 950, 952, 955, 969- 
971 ; Dec. Dig. (@=>365.] 

3. Electricitt ©=>4 — Franchises — Construction. 

Where a street railroad company was granted by ordinance a fran- 
chise to transmit electric current for furnishing power and heat, but 
the ordinance declared that the grantee should hâve no right to supply 
electric current for lighting purposes, the city being engaged in furnishing 
light, the déniai of the right to transmit current for lighting purposes 

ÊX=aFor other cases see same topie & KEY-NUMBER in ail Key-Numbered Digests & Indexe» 
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was not merely the withholding of a franchise for that purpose, but was 
a ground for forfeiture; other sections of the ordinance declaring that 
the rights granted should be void upon failure of the grantee to perform 
ail conditions specifled. 

[Ed. Note. — For other cases, see Electricity, Cent. Dig. § 1; Dec. Dlg. 
<§=»4.] 
4. Stbeet Railroads @=24(13) — Franchise — Construction — Forfeiture — 
"Perform." 

A provision of a street railroad company's franchise that failure of 
the grantee to perform any and ail of the conditions in the ordinance 
specifled and mentloned should be ground for forfeiture is not limited to 
affirmative duties imposed on the grantee, and the franchise may be 
forfeited for the doing of prohibited acts; the word "perform" meaning 
to exécute the provisions, commands, or requirements of. 

[Ed. Note. — For other cases, see Street Railroads, Cent Dig. §§ 50-54 ; 
Dec. Dig. <§=>24(13). 

For other définitions, see Words and Phrases, First and Second Séries, 
Perform.] 

5. Municipal Corporations <§=»285 — Franchises — Authoritt of. 

Tacoma Charter 1896, containing a prohibition against the grant 
to any person or corporation of a franchise to sell electricity within the 
city so long as the city may be engaged in the public duty of supplying 
light, is not abrogated by Laws Wash. 1903, p. 360, § 1, authorizing the 
city to grant a franchise for the construction of Unes for transmitting 
electric power and to flx the terms and conditions under which such 
franchise may be exercised ; the statute not prohibiting the city f rom 
making it a condition of the franchise that the grantee will not furnish 
electricity for lighting. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent. Dig. § 
757 ; Dec. Dig. <§=>285.] 

6. Electricity <S=>4 — Franchise — Monopolies. 

As Const. Wash. art. 1, § JL2, prohibiting monopolies, expressly excepts 
municipal corporations, a city, in granting a franchise to transmit elec- 
tric current, may prohibit the grantee from transmitting current for 
lighting purposes, to enable the city to préserve its monopoly of the 
lighting business. 

[Ed. Note. — For other cases, see Electricity, Cent Dig. § 1 ; Dec. Dig. 
€=»4.] 

Appeal from the District Court of the United States for the South- 
ern Division of the Western District of Washington ; Edward E. Cush- 
man, Judge. 

Suit by the Old Colony Trust Company, as trustée, against the City 
of Tacoma. From a decree dismissing the bill (219 Fed. 775), com- 
plainant appeals. Affirmed. 

The Tacoma Railway & Power Company, a corporation of the state of 
Washington, received in the year 1905 from the city of Tacoma a franchisa 
for a period of 25 years, authorizing it to erect pôles and Unes for the 
purpose of transmitting and selling electric current, to be used for power 
and heating purposes and for lighting street cars, but providing that it 
should not "furnish power to be used for lighting or generating electricity 
for lighting," and also providing that the city might by spécial permit 
grant said corporation the right to furnish electric current for lighting pur- 
poses, subject to the provisions of the city charter and the laws of the 
state, such permit, however, to be revocable at any time at the option of 
the city. The ordinance provided that the franchise should become null and 

<fc=>For other cases see same topic & KKY-NUMBER in ail Key-Nuinbered Digests & Indexes 
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void, and absolutely of no effect, upon the failure of said grantee "to per- 
form any and ail of the conditions in this ordinance specifled and mentioned" 
for a period of 30 days after notice served upon said grantee, and that the 
city will, if said failure is not corrected before the expiration of 30 days, "con- 
sider this franchise null and void and absolutely of no effect" ; and it further 
provided that, in the event of forfeiture of the franchise on account of the 
breach of any of the conditions therein, the grantee should also forfeit and 
surrender to the city ail pôles, Unes, wires, or other property that may be 
located or constructed in pursuance thereof within the city of Tacoma, unless 
the same were removed within 60 days. Another section of the ordinance 
gave the city the right at any time, on 30 days' notice to the grantee, to repeal, 
change, or modify the grant, if the franchise granted was not exercised in 
accordance vvith the provisions of the ordinance, which provision was declared 
to be cumulative and additional to that already provided. 

In December, 1908, the Railway & Power Company entered into a contract 
with the Northern Pacific Railway Company, wherein it obligated itself to 
furnish to the latter company at its dépôt and shops ail the electric power 
that it used for power purposes, and for lighting purposes, for a period of 10 
years from the date of the contract. On April 2, 1913, the city passed a 
resolution revoking the permit which it had theretofore granted to the Rail- 
way & Power Company to furnish electric current for lighting purposes, and 
providing that from and after April 15th of that year the Railway & Power 
Company should cease to furnish any current for that purpose. On April 21st 
the council passed a resolution directing the commissioner of public works 
to notify the Railway & Power Company that, in case of its failure to comply 
with the terms and conditions of the ordinance before the expiration of 30 
days after service of notice, the city would consider the franchise null and 
void. The notice was served on April 23d. The Railway & Power Company, 
having failed to comply with the notice, commenced on May 22d of that 
year an action to enjoin the city from repealing the ordinance of 1905, or 
from declaring the same null and void, or from asserting a forfeiture. The 
city answered, setting up the facts hereinabove adverted to, and thereafter 
the court adjudged that the franchise granted to the Railway & Power Com- 
pany had been forfeited by its act in continuing to furnish the Northern 
Pacific Railway Company with power for lighting, and that the Railway & 
Power Company was no longer entitled to exercise any privilèges thereunder, 
except to remove its pôles, etc., within the time fixed by the ordinance. On 
appeal to the Suprême Court of the state, the judgment was affirmed (Tacoma 
R. & Power Co. v. Tacoma, 79 Wash. 50S, 140 Pac. 565) ; the court holding 
that the condition in the franchise that the Railway & Power Company 
should not furnish electricity for lighting purposes was a valid one, and that 
the city had power so to liniit the franchise, that the limitation was not 
abrogated by the Public Service Commission Law (Laws 1911, p. 543), and 
that the refusai of the Railway & Power Company to discontinue furnishing 
power to the Northern Pacific Railway Company for lighting purposes war- 
ranted the court in adjudging a forfeiture. 

Thereafter came the Old Colony Trust Company, the appellant herein, a 
corporation of the state of Massachusetts, into the United States District 
Court with a bill against the city of Tacoma, the appellee herein, praying the 
court to enjoin the appellee from asserting a forfeiture of the franchise, 
and from asserting title to the electric plant operated thereunder, alleging 
that the franchise and power line were subject to the lien of a mortgage, ex- 
ecuted to the appellant as trustée by the Railway & Power Company, to secure 
bonds in the amount of $1,300,000, and setting forth the proceedings in the 
suit in the state court, and alleging that the appellant was not a party to 
that litigation, and had no notice or knowledge thereof, or of any act of the 
appellee for the purpose of forfeiting said franchise; and the bill set forth 
certain negotiations that were had between the appellant and certain officers 
of the city shortly prior to the adoption of the resolution of forfeiture by the 
city, by which, it is alleged, it was arrangea and agreed between the city and 
the appellant that the question of the right of the latter to serve the Northern 
Pacific Railway Company should be tested by an injunction suit to be brought 
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by the city, and that no action would be taken by the eity for the purpose of 
forfeiting the franchise of the appellant, and that in reality the resolution of 
April 21st was adopted for the purpose of carrying out the understanding be- 
tween the parties that a test suit be had to détermine the right of the appel- 
lant to furnish the Northern Pacific Kailway Company power for lighting 
purposes ; and the bill alleged that, the appellant not having been a party to 
the proceedings in the state court and having had no knowledge thereof, the 
resuit of the judgment therein is to deprive the appellant of its property 
without due process of law. The appellant prayed for an injunction restrain- 
ing the city from taking any step to forfeit the franchise. Upon the final 
hearing in the court below, the appellant's 'bill was dismissed. 

James B. Howe, of Seattle, Wash., and John A. Shackleford, of 
Tacoma, Wash., for appellant. 

T. L. Stiles, City Atty., and Frank M. Carnahan, Asst. City Atty., 
both of Tacoma, Wash., for appellee. 

Before GILBERT and MORROW, Circuit Judges, and RUDKIN, 
District Judge. 

GILBERT, Circuit Judge (after stating the facts as above). [1] 
In the case before the state Suprême Court there were three principal 
questions : First, whether the condition of the ordinance that the 
Railway & Power Company should not furnish electricity for lighting 
purposes was a valid one — that is to say, whethçr the city had the 
power so to limit the franchise; second, whether the provision so 
limiting the franchise was abrogated by the Public Service Commission 
Law (Laws 1911, p. 543) ; and, third, whether the refusai of the Rail- 
way & Power Company to discontinue furnishing power to the North- 
ern Pacific Railroad Company for lighting purposes warranted a 
judgment of forfeiture. The answers to the first two of thèse ques- 
tions depended upon the construction of state statutes, and the décision 
of the Suprême Court of the state thereon is conclusive upon a féd- 
éral court. 

[2] While the third question did not dépend upon the construction 
of a state statute, it involved the application of principles of law to 
local conditions, and the ruling of the state court should be controlling 
in a fédéral court. Blaylock v. Incorporated Town of Muskogee, 117 
Fed. 125, 54 C. C. A. 639; Claiborne County v. Brooks, 111 U. S. 400, 
4 Sup. Ct. 489, 28 L. Ed. 470; Détroit v. Osborne, 135 U. S. 492, 
10 Sup. Ct. 1012, 34 L. Ed. 260. 

The appellant contends that the court below erred in denying it 
relief, and in refusing to restrain the forfeiture of the mortgaged prop- 
erty because of an act done by the mortgagor after the exécution of 
the mortgage without the knowledge of the mortgagee, and under the 
belief of the latter that the litigation in the state court constituted 
a test case only for determining whether the mortgagor had or had 
not the right to do the acts in question. The court below found that 
the évidence was insufficient to show "by the clear and convincing 
proof necessary" that the officers of the city wrongfully or intention- 
ally misled the officers of the Power Company, or made statements of 
such a nature as to warrant the latter in assuming that the resolution 
declaring a forfeiture would be disregarded. 
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We find no ground to disturb that conclusion. The commissbner 
of light and water of the city of Tacoma is not shown to hâve had 
authority to bind the city by any statement to the Railway & Power 
Company, and while it does not appear whether or not the city at- 
torney had such authority, the évidence is insufficient to show that 
he became a party to any understanding by which the litigation was 
to be a friendly suit for the purpose of determining rights, and with 
no view upon the part of the city to a forfeiture of the franchise. 
No effort was made by the Railway & Power Company to obtain 
any concessions from the city council. The company seems to hâve 
relied upon the strength of its own contention that the city had no 
authority to limit the franchise as it did, and that in any view the lim- 
itation was abrogated by the statute of 1911, and upon its belief that 
in any event the city would not resort to so harsh a measure as the 
forfeiture of the franchise. That confidence in its position seems to 
hâve influenced the company to disregard the two resolutions of the 
city council, and to continue to furnish current for lighting after the 
expiration of the 30-day period. 

[3] We find no merit in the contention that the déniai of the right 
of the Railway & Power Company to transmit current for lighting 
purposes was intended only to constitute a withholding of a franchise 
for that purpose, and that the prohibition against furnishing electricity 
for lighting purposes was not intended to constitute a condition for 
the forfeiture of the franchise granted for the other two purposes 
mentioned, namely, electricity for heating and power, but was merely 
intended to négative any possible claim on the part of the grantee that 
the current which it was authorized to transmit could be disposed of 
for lighting purposes. It is sufncient in answer to this contention 
to point to the plain provisions of the ordinance, one section of which 
grants the franchise to transmit electric current for furnishing power 
and heat, but provides that the grantee shall hâve no right to supply 
electric current for lighting purposes, and another section of which 
declared that the rights granted shall be null and void and absolutely 
of no effect "upon the failure of the grantee to perform any and ail 
of the conditions in the ordinance specified." 

[4] Nor can we assent to the proposition that the franchise is not 
subject to forfeiture except for failure to perform some affirmative 
act in the ordinance mentioned. The language of the ordinance is : 
"Upon the failure of the grantee to perform any and ail of the condi- 
tions in the ordinance specified." To perform ail of the conditions 
specified is to abide by ail the conditions expressed, to conform to 
the requirements of the ordinance, whether it be to do a specified act, 
or to refrain from doing a specified act. "To perform is to exécute 
the provisions, commands, or requirements of." 30 Cyc. 1392. 

[5, 6] We hâve given careful considération to the appellant's con- 
tention that the charter of the city did not prevent the city council 
from granting a franchise for the sale of electric power for lighting 
purposes, and this for the reason that the charter adopted in March, 
1896, containing the perpétuai prohibition against the grant to any 
person or corporation of a franchise to sell electricity within the 
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city, so long as the city was engaged in the public duty of supplying 
light, was abrogated by the statute of 1903, one section of which au- 
thorizes the city to grant a franchise for the construction of lines for 
transmitting electric power, and to fix the terms and conditions under 
which such franchise may be exercised. 

We are unable to perceive any conflict between the charter and the 
statute, so far as the question of a franchise for furnishing light is 
concerned. But, if we assume tliat the statute supplants the charter, 
we find nothing in the terms of the statute which would prohibit the 
city from making the précise contract which it made with the Rail- 
way & Power Company. The city had the authority to grant fran- 
chises for the transmission of electric power, and whether or not it 
was bound by its charter to deny the right to transmit power for 
îighting purposes, it at least had the authority to withhold that right 
at its will, and we see no reason why it could not, even under the aot 
of 1903, insert a réservation which would create in its own favor 
a monopoly of the business of furnishing light within the city limits. 
The provision of the state Constitution, directed against monopolies 
(article 1, § 12), makes an express exception of municipal corporations. 

The decree is affirmed. 



HEWITT y. GREAT WESTERN BEET SUGAR CO. et al. 

(Circuit Court of Appeals, Ninth Circuit. February 7, 1916.) 

Ko. 2610. 

1. Judgment <S=>425 — Vacating — Equitable Relief — Nonconfokmity to 

Pleadings. 

Plaintiff held a mortgage on the property of a corporation. In a suit 
to which lie was not a party, a receiver of the corporations property was 
appointed and issued receiver's certificates. In a suit thereafter brought 
by plaintiff to foreclose his mortgage, a decree was entered which ad- 
judged such certificates to be a lien on the property prior to ail other liens. 
The decree was attirmed by the Suprême Court of the state on the ground 
that plaintiff had full opportunity in the foreclosure suit to contest the 
■certificates and hâve their right to priority litigated, but apparently had 
not taken any steps to contest them or put their priority in issue. Held, 
that the judguient in such suit could not be set aside or vacated on the 
«round that it was outside the issues made by the pleadings, and it was a 
bar to a subséquent suit to set it aside on that ground, and on the ground 
that the receiver's certificates were invalid, since it was final and con- 
clusive, not only as to ail matters actually litigated and determined in the 
former action, but also as to every ground of recovery or défense which 
might hâve been presented and determined therein, and according to the 
settled rules of procédure the relative rank of ail liens on the incumbered 
property should hâve been litigated in the foreclosure suit upon issues 
tendered by plaintiff therein. 

[Ed. Note. — For other cases, see Judgment, Cent. Dig. § 803 ; Dec. Dig. 
<©=>425.J 

2. Judgment <®=>460 — Equitable Relief — Pleading — Référence to Repoet- 

ed Case. 

Where, in a suit to set aside a judgment of a state court, the bill 
described the suit in the state court and the issues involved, and set 
forth the date of the judgment and the volume and page of the Reports 

-ÊsaFor other cases see same topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexes. 
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wherein it was reported, the court was autborized to refer to the reporteâ 
décision and read it in connection with the allégations of the MU, for the 
purpose of determining what was at issue and decided therein, as if a 
copy thereof had been appended as an exhibit to the bill ; the court not 
thereby taking judicial notice of a proceeding of the state court, but 
taking notice of that which was brought to its attention by proper 
pleading. 

[Ed. Note.— For other cases, see Judgment, Cent. Dig. §§ 879, 880, 882- 
891; Dec, Dig. <®==>4eO.] 

3. Judgment ©=3948 — Pleading Judgment as Défense — Availabilitt on 

Demukbee. 

The défense of estoppel and res judicata may be presented on a de- 
murrer, where upon the allégations of the bill it clearly appears that such 
défense exists. 

[Ed. Note.— For other cases, see Judgment, Cent. Dig. §§ 17S7-1783; 
Dec. Dig. @=>94S; Pleading, Cent. Dig. §§ 445%, 497.] 

4. MORTGAGES <©=529 FORECLOSURE — OBJECTIONS TO SALE WAIVEB. 

Where a party to a suit to foreclose a inortgage objected to the confir- 
mation of the sale on certain grounds, he could not set up other objections 
in a suit for équitable relief from the sale, which were not discovered by 
him subséquent to the time of making the objections to the confirmation, 
as he then had the opportunity to présent ail of his objections, and it was 
his duty to do so, and he was deemed to hâve waived any objections 
which he knew and did not présent. 

[Ed. Note.— For other cases, see Mortgages, Cent. Dig. §§ 1537-1548; 
Dec. Dig. <S=529.] 

Appeal from the District Court of the United States for the South- 
ern Division of the District of Idaho ; Frank S. Dietrich, Judge. 

Suit by Henry Hewitt, Jr., against the Great Western Beet Sugar 
Company and another. Decree for défendants, and plaintiff appeals. 
Affirmed. 

The appellant, in his bill in the court below, alleged in substance that on 
January 30, 1907, the Great Western Beet Sugar Company, a corporation of 
Idaho, owning réservoirs and an irrigation System, mortgaged its property to 
the appellant to secure notes in the sum of $SO,000, and that on the same date 
the mortgage was duly recorded ; that on August 4, 1908, the appellant filed 
his suit to foreclose said mortgage in the district court for the Fourth judicial 
district of the state of Idaho, but that before said foreclosure suit was filed 
the Idaho Fruit & Lands Company, Limited, a corporation, filed an action in 
said state court against the Great Western Beet Sugar Company and others, 
to détermine the alleged interest of the plaintiff in that suit in and to the 
irrigation Systems of the défendant therein, in which suit a receiver was 
appointed, and the court on the trial thereof rendered judgment for the de- 
fendant therein, which judgment, on appeal to the Suprême Court, was affirm- 
ed ; that the appellant herein was not made a party to said suit so brought by 
the Idaho Fruit & Lands Company, nor was he served with notice of process 
therein, nor did he hâve knowledge of the pendency thereof; that while- 
said suit was pending the receiver issued receiver's certificates to the amount 
of $17,675 ; that by the failure to make the appellant herein a party to the 
action brought by the Idaho Fruit & Lands Company he, the appellant, was 
prevented from attacking the validity or priority of said certificates, which 
certificates, he allèges, were excessive, false, fraudulent, and issued for illégal 
claims ; that in the said foreclosure suit, brought by the appellant, numerous 
cross-complaints were filed by lienholders and others, and on July 21, 1910, 
the court decreed that the mortgage be foreclosed, and the appellant hâve 
judgment against the Great Western Beet Sugar Company in the sum of 
$109,275, the lien of the judgment to relate back to January 30, 1907; that 

e=>For other cases see same tepic & KEY-NUMBBR in ail Key-Numbered Digests & Indexe» 
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notwithstanding that the question of the validity or priority of the reeeiver's 
certificates was not made an issue in the pleadings in said foreclosure suit, 
and was not raised during the trial of that suit, the court of its own motion, 
wrongfully and in excess of its jurisdiction, made a finding and entered a 
decree in said cause that the reeeiver's certificates were a lien prior to ail 
other liens against said property, including the appellant's 'lien ; that the 
appellant appealed from that decree to the Suprême Court of the state, urging, 
among other grounds, that the finding and the decree were illégal and void, for 
the reason that the appellant had not been made a party to the suit in which 
said certificates were issued, nor served with notice of process therein, and 
that the appellant had had no opportunity to eontest the validity or priority of 
said certificates, and that the decree so making and declaring said certificates 
to be a prior lien was void, illégal, and without effect ; that on Septeinber 
26, 1911, said Suprême Court affirmed the decree of the district court by a 
décision reported in 20 Idaho, 235, 118 Pac. 290, but that said decree is 
null and void ; that, in pursuanee of said decree, said District Court having 
made an order directing the property to be sold, the appellant petitioned the 
Suprême Court for a writ prohibiting said sale on the grounds presented by 
him on said appeal, but on December 19, 1911, the writ was denied by said 
Suprême Court, its décision being reported in I-Iewitt v. Walters, 21 Idaho, 1, 
119 Pac. 705, Ann. Cas. 1913C, 35 ; that on the sale which was had on 
January 5, 1912, one L. G. Bradley wrongfully and fraudulently, and without 
any authority or instruction from the appellant, represented himself to be the 
agent of the appellant, and fraudulently pretended to hâve authority from 
him to bid on his behalf at said sale; that the property was struck off to 
one Watkins for $56,540.79, the court having fixed that sum as the minimum 
bid, although the property was worth upwards of .$500.000. And the Mil 
allèges that the sale was had in pursuanee of an unlawful, fraudulent conniv- 
ance and conspiracy between the then receiver of the property and said 
Watkins, who purchased the same; that they stiiied compétition and kept 
prospective bidders away from the sale; that the appellant duly objected to 
the confirmation of said sale upon the identical grounds urged on his appeal 
to the Suprême Court in the foreclosure suit, and in his pétition for a writ of 
prohibition, and on the further ground that said sale was taking his property 
without due process of law ; that the district court overruled appellant's 
objections, whereupon the appellant appealed to the Suprême Court of Idaho, 
and on July 15, 1912, that court, upon a hearing, affirmed the order of the 
district court, which décision is reported in Re Great Western Beet Sugar 
Co., 22 Idaho, 328, 125 Pac. 799, 43 L. R. A. (N. S.) 671 ; that none of the 
proceeds of said sale was received by the appellant ; and the appellant prays 
for a decree that the judgment foreclosing the said mortgage be declared null 
and void, that it be set aside, and that a new decree and sale be entered. 

Léon W. Behrman, of Portland, Or., and Frank C. Hesse, of As- 
toria, Or., for appellant. 

W. E. Sullivan and L. L. Sullivan, both of Boise, Idaho, for ap- 
pellees. 

Before GILBERT and ROSS, Circuit Judges, and RUDKIN, Dis- 
trict Judge. 

GILBERT, Circuit Judge (after stating the facts as above). [1] 
The appellant contends that the decree rendered by the state court 
of Idaho upon his suit to foreclose his mortgage is void, for the rea- 
son that the trial court went outside the issues in the case and deter- 
mined that the reeeiver's certificates constituted a lien prior to that 
of the appellant. It does not appear in the présent bill, which is 
brought to set aside the decree of the stàte court and the proceedings 
had thereunder, that the certificate holders were not made parties to 
the suit in the state court. They were proper parties, and we may 
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assume that they were parties frora the fact that the state court de- 
creed them a first lien on the mortgaged property. Taking the allé- 
gation of the bill in the case which is now before us to be true, that 
those certificates had been made a first lien in a prior suit to which 
the appellant herein was not a party, and of which he had no notice, 
it would follow that his rights were not concluded thereby, and that 
he still had the right thereafter to contest that question. He had 
full opportunity to do so in his foreclosure suit. Instead of doing 
so, he seems to hâve proceeded upon the theory that those certifi- 
cates were absolutely void and might be ignored. But they were not 
void. If the lien thereof was not prior to the appellant's mortgage, it 
was at least second thereto. From the decree of the state court, 
wherein the certificates were adjudged to constitute a first lien, the 
appellant took his appeal to the Suprême Court, and there, accord- 
ing to the allégations of the bill herein, he presented to that court 
ail the objections to the validity of the decree appealed from which 
are now presented to this court. In deciding the case on appeal 
(Hewitt v. Great Western &c. Sugar Co., 20 Idaho, 235, 118 Pac. 
296) the court said of the action of the court below : 

"That the court had power and authority to appoint a receiver of the 
property of the Great Western Beet Sugar Company, and for its care, préserva- 
tion, and protection, when proper facts authorizing the same were presented to 
the court, there can be no question, and such appointaient is not contested 
in this case. * « * The appellant, however, claims that the priority 
given to the certificates issued by the receiver should not hâve been allowed in 
this case, as a prior lien against the mortgaged property, and that appellant 
had had no opportunity to contest such allowance. Whether the appellant was 
a party to the suit in which such receiver was appointed does not clearly 
appear from the finding, but there can be no question but that in the présent 
suit the appellant had full opportunity, if he saw fit, to contest such receiver's 
certificates, and hâve litigated and determined by the trial court in the présent 
suit the question as to whether such certificates should hâve been allowed. 
And there is nothing in the record to show that the appellant, at any time 
during the trial, made any contest or presented any matter to the trial 
court, or gave any reason why the court should not allow such certificates and 
make them a prior lien upon the mortgaged property. Certainly, when the 
question came before the trial court in the présent case the appellant had his 
day in court, and could hâve contested thèse certificates and their priority, 
and fully litigated and offered such proof as he had, and given such reasons as 
existed in the law why the court should not allow the same ; but the record 
does not disclose that the appellant took any steps to contest thèse liens or in 
any way put in issue their priority." 

The judgment in that case is a bar to the présent suit, and it can- 
not be set aside or vacated on the allégations contained in the bill. 
In Black on Judgments, § 367, it is said : 

"Nor can a court of equity set aside a judgment, rendered by a court which 
had jurisdiction, on the ground that it was not warranted by the pleadings." 

The same is said in 23 Cyc. 1004, citing Allen v. Allen, 97 Fed. 525, 
38 C. C. A. 336, Preston v. Kindrick, 94 Va. 760, 27 S. E. 588, 64 
Am. St. Rep. 777, and other cases. 

The question of the relative rank of ail liens on the incumbered 
property not only might hâve been litigated, but, according to the set- 
tled rules of procédure, should hâve been litigated, in the foreclosure 
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suit upon issues tendered by the plaintiff therein. The judgment 
which was rendered in the state court was a judgment of a court of 
compétent jurisdiction. The question of the lien of the receiver's 
certificates properly belonged to the subject-matter of the controversy. 
The judgment was delivered upon the merits of the cause, and it is 
final and conclusive in any subséquent action upon the same cause of 
action and between the same parties and those in privity with them, 
not only as to ail matters actually litigated and determined in the 
former action, but also as to every ground of recovery or défense 
which might hâve been presented and determined therein. 24 Am. 
& Eng. Enc. of Law, 781 ; 23 Cyc. 1295 ; Cromwell v. County of 
Sac, 94 U. S. 351, 24 L. Ed. 195; Nesbit v. Riverside Indepehdent 
District, 144 U. S. 610, 12 Sup. Ct. 746, 36 L. Ed. 562. 

[2] The appellant contends that the question whether his bill pré- 
sents ground for équitable relief must be determined from the facts 
alleged in the body of the bill, and that recourse may not be had to 
the proceedings in the state courts of Idaho to détermine what was 
at issue and what was decided therein. But it seems too clear to re- 
quire discussion that when the appellant cornes into a fédéral court 
of equity seeking to set aside a judgment of a state court, and in his 
bill he describes the suit in the state court, the parties thereto, and the 
issues involved, and sets forth the date of the judgment and the 
volume and page of the Reports wherein it is reported, he authorizes 
the court to advert to the reported décision and to read the same in 
connection with the allégations of his bill, with the same effect as if 
a copy thereof had been appended as an exhibit to his bill. The 
court in doing so does not, as suggested by the appellant, take judiciaî 
notice of a proceeding of a state court, but takes notice of that which 
is brought to its attention by proper pleading. 

[3] The appellant contends that the défense of estoppel and res 
adjudicata is not available to the appellee herein for the reason that 
that défense has not been pleaded. But where upon the allégations 
of the bill it clearly appears that that défense exists, it has always 
been held that it might be presented on a demurrer to the complaint. 
23 Cyc. 1525; Davis v. Hall, 57 N. C. 403; Keen v. Brown, 46 
Fia. 489, 35 South. 401 ; Williams v. Cheatham, 99 Ga. 301, 25 S. 
E. 698; Ferriman v. Gillespie, 250 111. 369, 95 N. E. 495; Van Et- 
ten v. Leavitt, 90 Neb. 461, 133 N. W. 649; Shook v. Shook (Tex. 
Civ. App.) 145 S. W. 699. 

The appellant présents as ground for setting aside the judgment 
of the state court that the receiver's certificates issued by the first re- 
ceiver were false and fraudulent, and padded, and issued for illégal 
claims, and as the resuit of an illégal conspira.cy, and that the debts 
represented thereby were incurred by reckless and indiffèrent man- 
agement on the part of, the receiver. Ail thèse grounds for attacking 
the receiver's certificates were available to the appellant in his fore- 
closure suit, and should hâve been therein presented. There is no 
allégation that the appellant was not then fully aware of the alleged 
infirmities of the certificates. He then had his day in court, and the 
présent attack on that ground cornes too late. 
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[4] The appellant allèges as further ground of équitable relief 
that the purchaser on the foreclosure sale conspired with the receiver 
of the property to deprive appellant of his right to bid in the property 
for the amount of the receiver's certificates and the liens prior to 
his mortgage, that they stifled compétition, and that the minimum bid 
was excessively low, and wholly disproportionate to the true value. 
We may pass the question whether those facts as pleaded constitute 
any ground for équitable relief. The appellant presented a portion 
of thèse objections to the state district court, and to the Suprême 
Court of Idaho, and they were considered and adjudicated by those 
courts. He had then the opportunity to présent ail of said objec- 
tions. He does not allège that he had not discovered the conspiracy 
at the time of making his objections to the confirmation of sale. It 
was his duty to présent ail other grounds of objection of which he 
had knowledge, and he is deemed to hâve waived any which he knew 
and did not présent. 24 Cyc. 36, and cases there cited. 

We find no error. The decree is affirmed. 



MOORE v. DOUGLAS. 
In re BERLIN DÏE WORKS & LATJNDRY CO. 
(Circuit Court of Appeals, Ninth Circuit. Mareh 6, 1916.) 
No. 2665. 

1. Bankruptcy <g=315(l) — Claims Pbovable — Judgments Appealed fkom — 

"Judgment" — "Pending." 

Bankr. Act July 1, 189S, c. 541, § 63a, 30 Stat. 562 (Comp. St. 1913, § 
9647), authorizes the proof of debts which are a fixed liability as evi- 
âenced by a judgment absolutely owing at the filing of the pétition, 
whether then payable or not, or which are founded upon open account or 
a contract, express or implied. Code Civ. Proc. Cal. § 577, provides that 
a judgment is the final détermination of the rights of the parties in an 
action or proceeding. Section 1049 provides that an action is deemed 
"pending" until its final détermination upon appeal, or until the time for 
appeal bas passed unless the judgment is sooner satisfied. Held, that a 
judgment recovered for Personal injuries prior to the filing of the péti- 
tion, from which an appeal had been taken without executing a super- 
sedeas bond, necessary to stay exécution under Code Civ. Proc. Cal. § 942, 
was provable, as a "judgment" is a liability, and is absolutely owing 
when rendered and entered, and it is immaterial whether it is admissible 
in évidence under the state laws, as the Bankruptcy Act makes a judg- 
ment évidence to prove a fixed liability if the liability exists. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 491; Dec. 
Dig. <&=>315(1). 

For other définitions, see Words and Phrases, First and Second Séries, 
Judgment ; Pending.] 

2. Bankruptcy ©=5314(1) — Claims Provable — Unliquidated Claims. 

Bankr. Act, § 63b, providing that unliquidated claims may be liquidated 
as the court shall direct and thereafter proved and allowed, does not 
enlarge the class of provable debts, but only permits the liquidation of 
unliquidated claims provable under section 63a. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 469, 471, 477, 
478 ; Dec. Dig. @=>314(1).J 

<î=»For other cases aee same topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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Appeal from the District Court of the United States for the South- 
ern Division of the Southern District of California ; Oscar A. Trip- 
pet, Judge. 

In the matter of the Berlin Dye Works & Laundry Company, bank- 
rupt. From an order (225 Fed. 683) allowing the claim of C. K. Doug- 
las, Wm. H. Moore, Jr., trustée, appeals. Affirmed. 

W. T. Craig, Carroll Allen, Benjamin E. Page, and Dave F. Smith, 
ail of Los Angeles, Cal, for appellant. 

E. B. Drake, of Los Angeles, Cal., for appellee. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

HUNT, Circuit Judge. C. K. Douglas, appellee hère, recovered a 
judgment against the Berlin Dye Works & Laundry Company, a cor- 
poration, now a bankrupt, on July 11, 1913, in the superior court of 
the state in Los Angeles county, in an action theretofore brought by 
Douglas against the above-named corporation for damages for Per- 
sonal injuries suffered by reason of alleged négligence of the cor- 
poration. After the entry of the judgment referred to, on Septem- 
ber 10, 1913, the corporation appealed from the judgment to the Su- 
prême Court of the state. In appealing the corporation executed a 
cost bond in the sum of $300, but failed to exécute any supersedeas 
bond as provided in section 942 of the Code of Civil Procédure of 
California. 

September 15, 1913, pétition in involuntary bankruptcy was filed 
against the corporation, and on October 7, 1913, adjudication in bank- 
ruptcy was entered. On February 14, 1914, Douglas, appellee, filed 
a claim against the estate based upon a certified copy of the judgment. 
On April 21, 1914, the claim of Douglas was presented to the référée 
in bankruptcy for allowance. The trustée objected upon the ground 
that Douglas had no provable claim against the estate of the bank- 
rupt, and that the judgment upon which the claim was based was not 
a final judgment. On December 17, 1914, the judgment in favor of 
Douglas was affirmed by the Suprême Court of the state. Thereafter, 
on February 1, 1915, the claim of Douglas was disallowed by the 
référée in bankruptcy. Review was had by the District Court, and 
the order of the référée was reversed, and an order directed allowing 
the claim. Appeal from the order of the District Court brings the 
matter before this court. 

[1 ] Section 63a of the Bankruptcy Act, in providing for debts which 
may be proved, includes: 

(1) "A fixed liability, as evidenced by a judgment or an instrument m writ- 
ing, absolutely owing at the tlme of the filing of the pétition against him, 
whether then payable or not, with any interest thereon which would hâve 
been recoverable at that date or with a rebate of interest upon such as were 
not then payable and did not bear interest;" (4) "founded upon an open ac- 
count, or upon a contract express or implied." 

[2] When we read this section with 63b, we find that by the latter, 
provision is made for unliquidated claims against a bankrupt, which 
may be liquidated upon application to the court in such manner as it 
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shall direct and may thereafter be proved and allowed against his es- 
tate. It is thoroughly established that paragraph "b" does not en- 
large the class of debts which may be proved under paragraph a; it 
does, however, permit an unliquidated claim to be liquidated as the 
court may direct provided, always, such claim is one within the provi- 
sions of 63a. Dunbar v. Dunbar, 190 U. S. 340, 23 Sup. Ct. 757, 47 
L. Ed. 1084. So we must résolve the présent case by deciding whether 
the claim was a debt provable and allowable against the bankrupt's 
estate at the time of the fïling of the pétition against him, or on Sep- 
tember 15, 1913. A judgment being a liability, the judgment debtor 
becomes, generally speaking, subject to a charge or duty which may 
be judicially enforced. We know of no reason why a judgment ren- 
dered before pétition in bankruptcy is filed in an action upon a lia- 
bility arising out of a tort should be regarded as less a debt owing 
under section 63a than if it were one arising upon other obligations 
or liabilities. 

It is said that such a judgment is not a "fixed liability," that it is 
not one "absolutely owing" at the date of filing of the pétition, and 
hence is not provable and allowable. The argument is that, it being 
the duty of the fédéral courts to give to judgments of the state courts 
the same force and effect they hâve under the state laws, the judgment 
herein did not, under the statutes of California (section 577, Code of 
Civil Procédure) become a final détermination of the rights of the 
parties because, appeal having been taken in due time and manner, the 
action, under section 1049, California Code of Civil Procédure, is to be 
"deemed pending" from the time of its commencement until its final dé- 
termination upon appeal. Going on with this argument appellant would 
test the force and effect of the judgment by inquiring whether under 
the laws of the state it would be évidence and conclusive as to the 
amount due under it. But inasmuch as the judgment fixed a liability of 
the bankrupt and was in effect when the pétition against the bank- 
rupt was filed, by force of the bankruptcy statute (section 63a), it be- 
came the évidence of a debt against his estate. It is true the judg- 
ment was subject to review on appeal to a higher state court, but there 
was nevertheless a valid judgment existing and of record. The appeal 
may hâve suspended the opération of the judgment as an estoppel and 
rendered it inadmissible as évidence in a litigation between the par- 
ties. But, even so, there was no longer an unliquidated claim of liabil- 
ity for tort which concededly could not be made a provable claim. 
We need not dwell upon possible distinctions between the meaning of 
the word "debt" as used in the Bankruptcy Act and statutes which are 
not similar to 63a, because we think the qualifying language of 63a is in 
itself à sufficient guide for interpreting the statute under considération. 
Its terms are reasonably clear and furnish their own characterization 
of what liability is included within the debts provided for. A debt 
to be provable and allowable against a bankrupt's estate must be a 
"fixed liability as evidenced by a judgment," and the judgment must 
2>e "absolutely owing" at the time of the filing of the pétition against 
the bankrupt. Rulings of the courts of the state against the admissi- 
bility in évidence of a judgment as not a final adjudication as to the 
230 F.— 26 
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rights of the parties, because the action in which the judgment is ren- 
dered is still pending, are not controlling for the reason that under 
the Bankruptcy Act, a judgment being made évidence to prove a fixed 
liability, if the liability exists, the question of provability is settled, and 
we need not consider the effect of the judgment from a gênerai evi- 
dentiary standpoint. 

Where a judgment has not been paid, or has not been superseded 
on appeal by a bond given pursuant to the Code of Civil Procédure of 
the state, surely the judgment debtor cannot avoid the effect of levy 
and exécution. And hère the effect of the appeal by giving the cost 
bond did not itself operate to stay exécution or to stay proceedings 
or to make the judgment any the less an obligation absolutely owing 
by the bankrupt. As already said, the liability was fixed and evidenced 
by the judgment existing prior to and at the time of the filing of the 
pétition in bankruptcy. The Bankruptcy Act expressly makes it un- 
important whether or not the liability is payable at the time of the 
filing of the pétition. If the debt was then a fixed liability in the form 
of a judgment the right to file the claim existed. Hibberd v. Bailey, 
129 Fed. 575, 64 C. C. A. 143. A judgment is primarily absolutely 
owing when rendered and entered. If it has been paid before the péti- 
tion in bankruptcy against the judgment debtor has been filed, or if 
some agreement of satisfaction has been had, or, perhaps, if the judg- 
ment is of a kind where it is very uncertain whether an actual duty 
to pay has arisen, in such cases the judgment would not be absolutely 
owing. But as the record hère présents no questions of that nature 
we need not consider them. 

To sustain appellant's contention would make it easy for one who 
has become insolvent to defeat a judgment founded upon a wholly 
meritorious cause of action. Ail he would hâve to do would be to 
take the simple steps providing for appeal, give a bond to cover costs, 
and by thèse steps prevent proof and allowance of a just claim to a 
judgment creditor. We are reluctant to believe that the bankruptcy 
statute calls for such a construction. Thèse views are not inconsis- 
tent with action which may appropriately guard against possible re- 
versai upon appeal in the state courts : It would generally be 
just that the référée in bankruptcy should upon proper showing 
postpone order for dividends to the judgment creditor until the ap- 
peal may hâve been disposed of. In re Buchan's Soap Corporation 
(D. C.) 169 Fed. 1017. This course was followed in the présent in- 
stance, and thereafter the judgment of the superior court was affirmed. 
Douglas v. Berlin Dye Works, 169 Cal. 28, 145 Pac. 535. 

The order appealed from is affirmed. 
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RHAME v. SOUTHERN COTTON OIL CO. et aL 

(Circuit Court of Appeals, Fourth Circuit. November 24, 1915.) 

No. 1385. 

1. Bankbuptcy «©=100 — Jtjdqments — Amendment — Time fob Amendment. 

Bankruptcy Act July 1, 1898, c. 541, § 25a, 30 Stat, 553 (Comp. St. 
1913, § 9609), authorizes appeals from judgments adjudging or refusing 
to adjudge the défendant a bankrupt, and requires snch appeals to be tak- 
en within 10 days after the judginent is rendered. On Febraary 12th de- 
fendant vvas adjudged a bankrupt, and on February 20th his counsel 
wrote a letter to the District Judge. asking for an order granting 10 
days from the recelpt of the transcript of the testimony within which 
to file the notice of appeal and exception. The District Judge received 
the letter on February 23d, and replied that ne had no power to extend 
the time for appealing. A motion for rehearing was made and denied 
on March 17th, and on March 25th a pétition was filed to amend the 
judgment, which was refused ; the order, however, providing that the 
bankrupt might appeal from that order, and hâve the question whether 
the appeal from the adjudication was taken in time determined by the 
appellate court. Reld, that the court, on March 25th, more than 10 days 
after the entry of the judgment, was without power to grant the relief 
sought, and its refusai of the motion to amend the judgment was strictly 
proper. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 60, 131, 141- 
144; Dec. Dig. <©=»10O.] 

2. Bankruptcy <§=>461 — Appeal — Time fou Appeal. 

The Circuit Court of Appeals could not entertain the appeal from the 
adjudication, as its jurisdiction can only be acquired when the appeal 
is properly taken within the time prescribed by statute. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dig. §§ 920-923; 
Dec. Dig. <@=>461.] 

3. Bankruptcy <S=>461 — Appeal — Leave to Appeal. 

The appeal from the order denying the motion to amend was improvi- 
dently granted under the circumstances. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 920-923; 
Dec. Dig. <S=a461.] 

Appeal from the District Court of the United States for the Eastern 
District of South Carolina, at Charleston, in Bankruptcy; Henry A. 
Middleton Smith, Judge. 

Proceeding by the Southern Cotton Oil Company and others to 
hâve Lyde R. Rhame adjudicated a bankrupt. From the judgment ad- 
judging him a bankrupt, the alleged bankrupt appeals. Appeal dis- 
missed. 

S. G. Mayfield, of Denmark, S. C, and Thomas F. Brantley, of Or- 
angeburg, S. C. (Mayfield & Free, of Bamberg, S. C, and Brantley & 
Zeigler, of Orangeburg, S. C, on the brief), for appellant. 

George H. M offert and Julian Mitchell, both of Charleston, S. C, 
for appellees. 

Before PRITCHARD, KNAPP, and WOODS, Circuit Judges. 

PRITCHARD, Circuit Judge. On the 19th day of December, 1914, 
the Southern Cotton Oil Company, Virginia-Carolina Chemical Com- 
pany, and Planters' Fertilizer & Phosphate Company filed their pétition 
praying that Lyde R. Rhame be adjudged a bankrupt. On the 31st 

®=»For other cases see same topic & KEY-NUMBER in ail Key-Num'uered Digests & Indexes 
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day of December, 1914, the said Lyde R. Rhame filed his sworn re- 
turn, claiming he should not be adjudged a bankrupt, in that "his chief 
occupation is of one chiefly engaged in the tillage of the soil," and be- 
cause he was solvent, and demanding a jury trial on the issue of in- 
solvency. The issue of the commission of the acts of bankruptcy and 
of insolvency were tried before a jury at the JanUary term of the Dis- 
trict Court in the city of Charleston, and the verdict of the jury was 
rendered on the 26th day of January, 1915, finding that Lyde R. Rhame 
had committed the acts of bankruptcy and was insolvent. 

We are met at the threshold of this case with the question as to 
whether or not the appellant is entitled to an appeal under section 25a 
of the Bankruptcy Act from the judgment of the lower court, entered 
on the 12th day of February, 1915. The section referred to is in the 
f ollowing language : 

"That appeals, as in equity cases, may be taken in bankruptcy proceedings 
from the courts of bankruptcy to the Circuit Court of Appeals of the United 
States, and to the Suprême Court of the territories, in the following cases, to 
wit: (1) From a judgme.nt adjudging or refusing to adjudge the défendant a 
bankrupt ; (2) from a judgment granting or denying a discharge ; and (3) 
from a judgment allowing or rejecting a debt or claim of five hundred dollars 
or over. Such appeal shall be taken within ten days after the judgment 
appealed from has been rendered, and may be heard and determined by the 
appellate court in term or vacation, as the case may be." 

The record shows, among other things, that on the 20th day of Feb- 
ruary, 1915, counsel for the alleged bankrupt wrote a letter to the 
learned judge who heard this case in the court below which was re- 
ceived by him on February 23, 1915, requesting an order to the effect 
that: 

"The attorneys for Lyde R. Rhame, alleged bankrupt, hâve ten days within 
which to file their notice of appeal and exception from the date of receipt of 
transcript of testimony in said case from the stenographer of said court." 

In response to this letter the court below stated : 

"If you had taken your appeal within the time allowed by statute I could 
then hâve extended the time within which you could hâve prepared your ex- 
ceptions or assignments of error ; but, as no appeal was taken, it appears to 
me that it is out of my power to extend the time for you." 

Thereafter the respondent moived for rehearing on the ground of al- 
leged errors of fact and errors of law committed by the court below, 
and on Mardi 17, 1915, the court entered an order refusing the motion 
for rehearing, stating that the object of the motion for rehearing was 
to afford respondent an opportunity to appeal from the decree of the 
court made on the 12th day of February, 1915, adjudging respondent a 
bankrupt, and the court, among other things, said : 

"There being in the opinion of the court no meritorious reason advanced 
for the granting of a rehearing on any grounds, it is therefore ordered that 
the motion for a rehearing be and the same is hereby refused." 

Thereafter, on the 25th day of March, 1915, a pétition was filed in 
the court below to hâve the judgment of that court amended. Among 
other things, the court below, in refusing the pétition, said : 

" * * * In the opinion of the court neither the letter nor the paper com- 
plied with the légal requirements of an appeal. They were only an application 
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for an extension of ttme, which might or might not be availed of by the 
party desiring tbe extension. The appeal might be consummated, or it might 
not be consummated. Thèse papers cannot properly be eonsidered as an ap- 
peal. The lower court should always favor the allowance of an appeal, but in 
"çlew of the peremptory provisions of the Bankruptcy Act the presiding judge, 
notwithstanding this inclination, does not feel empowered to allow it in tliis 
case. However that may be, as it is a matter that should be flnally disposed 
of by an appellate court, the bankrupt will be allowed an appeal from this 
order (if taken in time), and may urge before the appellate court that the 
appeal from the adjudication was taken in due time, and let that court dé- 
cide the question." 

[1, 2] If appellant had présentée his formai application for an ap- 
peal then, it would hâve been the duty of the court below, upon the 
giving of a bond by appellant, to hâve allowed the appeal at any time 
within the 10 days ; but this course was not pursued. On the 25th 
day of March, the day on which it was sought to amend the judgment, 
being more than 10 days after the entry of the judgment, the court was 
without power to grant the relief sought by appellant. Therefore the 
action of the lower court, under the circumstances, was eminently 
proper, and'strictly in accordance with the décisions of the Suprême 
Court as well as the décisions of this court. Old Nick Williams Co. 
v. United States, 215 U. S. 541, 30 Sup. Ct. 221, 54 L. Ed. 318, and 
cases cited. Such being the case, we cannot entertain this appeal, in- 
asmuch as the jurisdiction of this court can only be acquired in cases 
of this character when the appeal is properly taken within the time 
prescribed by the statute. 

[3] Under the circumstances, we are of opinion that the appeal in 
this instance was improvidently granted. However, in this connection 
we deem it proper to say that a careful examination of the évidence 
relied upon by counsel for appellant impels us to the conclusion that 
the action of the lower court in refusing to grant the rehearing upon 
the merits of the case was proper, feeling as we do that the judgment 
of that court adjudicating appellant a bankrupt was amply sustained by 
the weight of the évidence. 

For the reasons stated, the appeal will be dismissed. 



In re BEAN et aL 

In re QUIGLEY. 

(Circuit Court of Appcals, Sixth Circuit. March 7, 1916.) 

No. 2700. 

1. Bankkuptcy <S=»10O(l) — Conclusiveness or Judgmenis — Matters Con- 

CLUDEp. ,. 

The claimants entered into a contract with Q., whereby they agreed to 
procure by their indorsement of his notes additional capital for his busi- 
ness, and received a transfer of 49 per cent, of the business. Subséquent - 
ly they discovered that Q. had misrepresented the condition of the busi- 
ness, and with Q.'s consent the contract was canceled. Claimants paid 
the notes indorsed by them and took Q.'s notes for the amount so paid. 
Q. was thereafter adjudicated a bankrupt; the claimants being among 
the petitioning creditors. Other créditer s thereafter filed a pétition 

<Ê=For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digesta & Indexes 
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against clalmants on the theory that they were partners of Q. ; but on 
the hearlng they dismissed the pétition, when it was pointed out that the 
pétition did not and could not truthfully allège the insolvency of one of 
the claimants. The référée allowed the claims of the claimants, but 
postponed their payment to the claims of creditors who became such 
while claimants were partners of the bankrupt. Eeld, that the adjudica- 
tion in ' bankruptcy on the pétition of the claimants was not an adjudi- 
cation that the claimants were not partners, as, even though they were 
partners at one tlme, they had ceased to be, and were in the ordinary 
status of retired partners, who were creditors of the eontinuing sole own- 
er of the business for the agreed purchase price of their interests, and 
as such were entitled to pétition for and obtain an adjudication in bank- 
ruptcy. 

[Ed. Note— For other cases, see Bankruptcy, Cent. Dig. §§ 60, 142, 143 ; 
Dec. Dig. ©=>100(1).] 

2. Bankruptcy @=>100(1) — Concltjsiveness of Judgments — Matters Con- 

CLUDED. 

The disniissal of the pétition in bankruptcy against the claimants was 
not an adjudication in their favor on the question of partuership, as it 
was voluntary, and amounted only to a nonsuit which adjudicates noth- 
ing, and moreover, had the court's action been invoked, its action would 
hâve rested on the point that one of the claimants was not insolventj 
and would not hâve involved or decided the question of partnership. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 60, 142, 143 ; 
Dec. Dig. ©=100(1).] 

3. Partnership <®=>20 — Création or Partnersotp as to Third Persons. 

Claimants entered into a contract witli the bankrupt, whereby they 
agreed to iudorse his notes in specifled amounts, and he agreed to bôrrow 
such amounts from a bank and to gradually reduce the principal until 
the whole amount borrowed was paid in full. The agreement provided 
that the borrowed money was to be used in the bankrupt's business, that 
the bankrupt thereby transferred to the claimants 49 per cent, of the as- 
sets of such business to be divided between them equally, that the bank- 
rupt should retain possession of 51 per cent, of the business and assets 
and should be manager at a specifled salary and dévote his entire time to 
the business and make statements from time to time to the claimants, 
which should be verified by investigation, if desired, that the business 
should be conducted under the bankrupt's name, that ail of the assets of 
the business were to be used for merchandising purposes at the "location 
of the partnership" at the bankrupt's place of business, that the busi- 
ness should be conducted in an eeonomical manner and be open at ail 
times to the inspection of the claimants, and that ail checks and pay- 
ments should be signed and countersigned by the bankrupt and one of 
the claimants. Ileld that, while some provisions of the contract were 
not inconsistent vvith the view that the transfer of the interest in the 
business was only by way of security or indemnity against the indorse- 
ments, the contract as a whole made it reasonably clear that the parties 
intended to create those rights and interests from which the relation of 
partnership and its attendant liabilities must be inferred, though, as 
found by the référée, the parties did not hold themselves out as partners, 
nor think they were partners, and the bankrupt was the only person 
known to creditors when crédits were extended. 

[Ed." Note. — For other cases, see Partnership, Cent. Dig. §§*6, 7; Dec. 
Dig. @=>20.] 

t. Bankruptcy <@=j446 — Pétition to Revise — Review of Questions of Fact. 

On a pétition to revise an order in bankruptcy, the court canuot déter- 
mine conflicting inferences of fact, though the substance of the évidence 
is embodied in an agreed statement. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. § 929 ; Dec. 
Dig. <@=446.] 

<g=>For other cases see sa vue topic & KEY-NUMBER In ail Key-Numbered Digests & Indexe» 
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Pétition to Revise Order of the District Court of the United States 
for the Eastern Division of the Southern District of Ohio; John E. 
Sater, Judge. 

In the matter of Harry Quigley, bankrupt. On pétition by R. H. 
Bean and another to revise an order postponing their claims to cer- 
tain other claims. Order affirmed. 

Quigley, the bankrupt, was engaged alone in the retail furniture business. 
On September 28, 1912, Bean & Lupfer (and others) entered into a written 
contract with Quigley whereby they agreed to procure, by their indorsements, 
additional capital for the business, and -whereby they received a transfer of 
49 per cent, of the business. The contract seemed to be carefully drawn and 
covered many détails. It is copied in the margin.i On October 28th they dis- 
covered that Quigley had nrisrepresented the condition of the business. With 
Quigley's consent, the contract was canceled, and Quigley gave to Bean & 
Lupfer, severally, his notes for the amounts which had gone into the business 
on account of their indorsements, and they paid up the indorsed obligations 
to the same aniount. On Deceniber llth Quigley was adjudicated bankrupt; 
Bean & Lupfer, in right of the notes so given, being among the petitioning 
creditors. 

It soon developed that the contract of September 28th was believed to cre- 
ate a partnership between Quigley and the others, and on December 17th cer- 
tain alleged creditors of this partnership filed a pétition in bankruptcy 
against them, alleging the existence of such partnership and the resulting lia- 

1 Article of agreement by and between Harry Quigley, party of the flrst part, and 
George B. Lupfer, R. H. Bean, and O. P. Blue, parties of the second part. 

Harry Quigley agrées to borrow from the National Bank of Commerce, or othei - agreed 
banks, amounts equaling to fifteen hundred dollars total, to pay the interest on the 
amounts and to gradually reduce the principal as the notes mature, until the whole 
amount borrowed is paid in full. The amounts up to fifteen hundred dollars are to ba 
borrowed on three months' time. 

Said Geo. B. Lupfer, R. H. Bean, and O. P. Blue agrée to indorse for satd Harry 
Quigley as follows: .Geo. B. Lupfer will indorse for $500, and said R. H. Bean will In- 
dorse for $500, and said O. P. Blue will indorse for $500 — making the total amount fifteen 
hundred dollars, the flrst amount above stated. 

Both parties of the flrst part and of the second part agrée that the total amount bor- 
rowed from the National Bank of Commerce or any other bank or banks shall be fifteen 
hundred dollars, which money is to be used wholly and solely in the conduct of the 
business located at No. 344 N. High street, to buy stock, settle accounts and pay the 
necessary expenses of the business. 

In return for thèse indorsements said Harry Quigley transfers to said parties of the 
second part, Geo. B. Lupfer, R. H. Bean, and O. P. Blue, forty-nine per cent, of the assets 
of the business at No. 344 N. High St., stock, ûxtures ; also ail other assets and accounts 
to be divided between them equally. 

It is agreed by the parties of the second part that Harry Quigley shall retain possession 
of ftfty-one per cent, of the business at No. 344 N. High St., stock, ûxtures and accounts 
and ail other assets. 

It is further agreed by the parties of the flrst part and second part that the said 
Harry Quigley shall be manager of the business located at No. 344 N. High St., at a 
salary not to exceed $20 weekly for the ensuing year, shall d&vote his time entire to 
the conduct of the business and shall make statements from time to time to parties of 
the second part which shall be verifled by investigation of parties of the second part if 
desired. It is also further agreed that Nie business shall be conducted under the name 
of Harry Quigley. 

It is further agreed that ail of the assets of the business, stock, accounts and flxtures 
are to be used for merchandising purposes at the location of the partnership at No. 344 
N. High St., Columbus, Ohio. The présent flnancial statement is as follows; 

Stock and flxtures $2,925.01 

Accounts 1,743.28 

Total $4,668.29 

Indebtedness 2,747.42 

Net assets ; $1,920.87 

It is further agreed that the business shall be conducted in an economical manner, 

and shall be open at ail Unies to the inspection of parties of the second part. It is 

further agreed that ail checlcs and payments shall be signed and countersigned by Harry 

Quigley and O. P. Blue. 

In witness both parties of the flrst part and second part hereunto set their signatures. 

Party of the First Part, Harry Quigley. 
Party of the Second Part, O. P. Blue, 

Riley H. Bean. 
Geo. P. Lupfer. 
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bility of the lndividuals. When, however, upon the hearing of the order to 
show cause, it was pointed out that the pétition did not allège the insolvency 
of Lupfer, one of the alleged partners, and that it could not trnthfully do so, 
the petitioning creditors dismissed tins pétition. Whereupon Beau & Lupfer 
presented their notes for allowance as claims against the bankrupt estate of 
Quigley ; objection to tlie allowance was made upon the ground that Bean & 
Lupfer were partners ; and the référée held that the contract did in fact cre- 
ate a partnership, but that the notes were, nevertheless, allowable as claims 
against Quigley. He cared for the respective rights of Bean & Lupfer on oue 
side, and the creditors of this partnership on the other side, by providing 
that on the claims so allowed any dividends which might become payable 
should be paid, not to Bean & Lupfer, but to those creditors of Quigley who 
became such between Septeinber 28th and October 2Sth, thereby, in effect 
postponing Bean & Lupfer, as creditors of Quigley, to the creditors of Quig- 
ley, Bean & Lupfer. Upon Bean & Lupfer's pétition for review, the District 
Judge affinned the référée in ail respects; and. they bring this pétition to 
revise. 

Charles J. Pretzman and John W. Wilson, both of Columbus, Ohio, 
for petitioners. 

A. H. Johnson, of Columbus, Ohio, for trustée, 

Raymund & Hedges and Watson, Stouffer, Davis & Gearheart, ail 
of Columbus, Ohio, for creditors. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

• 

DENISON, Circuit Judge (after stating the facts as above). [1,2] 
1. Bean & Lupfer urge that the question of partnership or not has 
been twice adjudicated in their favor: First, when. their status as 
creditors of Quigley was fixed by the adjudication in bankruptcy based 
on their pétition ; and, second, when the pétition, alleging that they were 
partners, was dismissed. Neither branch of this position is tenable. 
Even if Bean & Lupfer were partners until October 28th, they then 
ceased to be, and they were in the ordinary status of retired partners 
who were creditors of the continuing sole owner of the business for 
the agreed purchase price of their interests. No reason is suggested 
why such creditors may not pétition for and obtain an adjudication in 
bankruptcy ; and such adjudication has no bearing upon the question 
whether the petitioning creditors had, at some former time, been part- 
ners of the one against whom they file their pétition. The dismissal 
of the second pétition in bankruptcy was not only voluntary, amount- 
ing only to that nonsuit which adjudicates nothing, but the meritorious 
point upon which the action of the court would hâve rested if that 
action had been invoked, viz., that Lupfer was not insolvent, did not 
involve and so could not hâve decided the question of partnership. 

[3, 4] 2. We are not inclined to discuss at length the effect of the 
contract. This was fully and satisfactorily done, both by the référée 
and by the District Judge. It is claimed that the transfer of the in- 
terest in the business was only by way of security or indemnity against 
the indorsements, and some provisions of the contract are not incon- 
sistent with this view; but we think the contract, as a whole and on 
its face, makes it reasonably clear that the parties actually intended 
to create those respective rights and interests from which the relation 
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of partnership and its attendant Habilitées must be inferred. We hâve 
put in italics those parts of the margin-quoted contract which are per- 
suasive to this effect. The substance of the évidence is embodied in 
an agreed statement; but we cannot, on this pétition to revise, déter- 
mine any conflicting inferences of fact. There is nothing to dispute 
the inferences to be drawn from the contract itself which goes beyond 
the referee's finding: 

"A partnership did not exist In fact; that is, the parties did not hold 
themselves out as partners, nor did they think they were partners, and Quig- 
ley was the only person knovvn to any of the creditors when crédits were ex- 
tended." 

This finding, self-explained as it is, is not sufficient to require the 
overturning of the finding that in law there was a partnership, nor to 
show that the parties did not in fact intend to do those things which 
by law made them partners. 

The action of the District Judge, confirming that of the référée, L 
arfirmed. 



JACKSON v. WAUCHULA MFG. & TIMBER CO. et al. 

(Circuit Court of Appeals, Fifth Circuit. Mareh 1, 1916.) 

No. 2756. 

bankruptcy <§=»78 involuntaby pboceedings — rlght of parties 1ntek- 

ested to Défend. 

Bankr. Act July 1, 1898, e. 541, § 17, 30 Stat. 550 (Comp. St. 1913, & 
9601), provides that a discharge in bankruptcy shall release a bankrupt 
from ail his provable debts, except those therein specifled, including 
liabllities for willful and malicious injuries to the person or property of 
another. Section 18b (section 9602) provides that the bankrupt or any 
creditor may appear and plead to an involuntary pétition within five 
days after the return day, or such further tirne as the court may allow. 
An alleged bankrupt denied the allégations of insolvency and the alleged 
acts of bankruptcy, but subsequently withdrew its déniai and substituted 
an unwarranted admission of insolvency. Held that, even though a 
person recovering judgment for a personal injury not willful and ma- 
licious after the flling of the pétition, but before the adjudication, was 
not a creditor, the court had power to permit him to appear and resist an 
adjudication, as ne was interested in the estate of the bankrupt, since a 
discharge would operate to release the liability under the judgment, and 
the administration of the estate would lessen the chance of his deinand 
being satisfied. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 111, 112; 
Dec. Dig. <g=>78.] 

Pétition to Superintend and Revise from the District Court of the 
United States for the Southern District of Florida; Rhydon M. Call, 
Judge. 

In the matter of the Wauchula Manufacturing & Timber Company, 
alleged bankrupt. The pétition of William D. Jackson to set aside an 
adjudication and permit him to resist an adjudication was denied, an*? 
the petitioner brings a pétition to superintend and revise. Reversed 

®=»For othor cases see same topic & KEY-NUMBEK in ail K8y-Numbered Digesta & Indexes 
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Howard P. Macfarlane, of Tampa, Fia., for petitioner. 

H. S. Phillips and J. W. Frazier, both of Tampa, Fia., for respond- 

ents. 

Before PARDEE and WALKER, Circuit Judges, and SPEER, 
District Judge. 

WALKER, Circuit Judge. This is a pétition to superintend and re- 
vise the action of the District Court in denying the motion of the pe- 
titioner, William D. Jackson, to set aside an adjudication of bank- 
ruptcy rendered on an involuntary pétition against the Wauchula 
Manufacturing & Timber Company, a corporation, and to permit the 
maker of the motion to resist such an adjudication by putting in issue 
the involuntary petition's allégations of insolvency and of acts of bank- 
ruptcy. The averments of the motion showed that, in a suit based 
upon a liability for a personal injury not "willful and malicious" 
(Bankruptcy Act, § 17), Jackson, after the involuntary pétition was 
filed, but before the adjudication thereon, recovered a judgrrient 
against the alleged bankrupt; that the alleged bankrupt at the proper 
time pleaded to the pétition against it, denying its allégations of in- 
solvency and of acts of bankruptcy, but subsequently, after the rendi- 
tion of the judgment in favor of Jackson, though the fact was that it 
was entirely solvent, withdrew its valid and sufficient défense, and sub- 
stituted therefor its unwarranted admission of insolvency, whereupon 
the adjudication of bankruptcy was made. The court's action on the 
motion was by it based upon the expressly stated ground : 

"That movant was not a creditor within the meaning of the Bankruptcy 
Act at the time of the filing of the involuntary pétition, and therefore lias no 
standing to make this motion." 

By the record it is made to appear that the déniai of the motion was 
due, not to a conclusion that there was any lack of timeliness in the 
application, but to the conclusion that it was beyond the power of the 
court to permit an involuntary pétition in bankruptcy to be resisted 
by one whose relation to the debtor was that borne by the maker of 
the motion. The sought-for permission to continue a défense which 
unwarrantably had been abandoned by the alleged bankrupt was fe- 
fused, not because the application was unseasonably made, but be- 
cause the applicant "was not a creditor within the meaning of the 
Bankruptcy Act at the time of the filing of the involuntary pétition, 
and therefore has no standing to make this motion." Two proposi- 
tions were involved in the ruling, viz. : (1) That the maker of the 
motion was not a creditor within the meaning of the Bankruptcy Act 
when the involuntary pétition was filed ; and (2) that only such a credi- 
tor may be permitted to resist such a pétition. 

The first proposition is supported by décisions which are entitled to 
muclï weight, among them the following, which were cited by the 
District Judge : Brown & Adams v. United Bûtton Company, 149 Fed. 
48, 79 C. C. A. 70, 8 L. R. A. (N. S.) 961, 9 Ann. Cas. 445 ; In re New 
York Tunnel Company, 159 Fed. 688, 86 C. C. A. 556; In re New 
York Tunnel Company, 166 Fed.. 284, 92 C. C. A. 202. So far as we 
are advised, the proposition has not been definitely settled by the court 
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whose décisions are controlling. The contention made by counsel in 
this case may be summarized as follows : The liability adjudged in 
favor of the petitioner for revision, being for a personal injury which 
was not "willful and malicious," is one which a discharge in bank- 
ruptcy of the défendant in the judgment would release; and any de- 
mand founded on a liability subject to be so released may, when liqui- 
dated and fixed by a judgment, be proved and allowed against the 
debtor's estate in bankruptcy, and the claim being of a kind that may 
be made provable and allowable, the claimant's right, given by provi- 
sions of the act, to participate in the bankruptcy proceeding, is not 
dépendent upon his claim having been liqnidated and fixed by a judg- 
ment, when the latter is necessary to make it provable and allowable, 
before the proceeding was instituted. Bankr. Act, §§ 17, 59f, 63b 
(Comp. St. 1913, §.§ 9601, 9643, 9647) ; Grant Shoe Company v. Laird 
Company, 212 U. S. 445, 29 Sup. Ct. 332, 53 L. Ed. 591 ; Tinker v. 
Colwell, 193 U. S. 473, 24 Sup. Ct. 505, 48 L. Ed. 754; Crawford v. 
Burke, 195 U. S. 193, 25 Sup. Ct. 9, 49 L. Ed. 147. 

We do not find it to be necessary to a décision of this case to af- 
firm or deny the correctness of the first-stated proposition. Whether 
the maker of the motion was or was not a creditor within the meaning 
of the Bankruptcy Act, that he had, when he presented the motion, an 
interest to be served by favorable action on it, is not open to question. 
Obviously, as the plaintif!' in and the owner of the judgment he had 
recovered, he was vitally concerned in the question of the estate of the 
judgment défendant, which was the thing brought under the sole con- 
trol of the bankruptcy court by the filing of the involuntary pétition, 
being subjected to the diminishing process of a bankruptcy adminis- 
tration ; outcomes to be expected being a lessening of the chance of his 
demand being satisfied out of the estate in existence, and a discharge of 
the judgment défendant, operating to release its liability under the 
judgment. From the fact that the Bankruptcy Act (section 18b) 
makes express provision for the exercise by the bankrupt or by any 
creditor of a right to appear and plead to a pétition for involuntary 
bankruptcy it does not folio w that it was a purpose of the act to with- 
hold from the court of bankruptcy the power of permitting participa- 
tion in the proceedings by other parties shown to be interested in the 
resuit of them. 

Nothing in the act stands in the way of the conclusion that the 
court of bankruptcy has the power to permit an involuntary pétition 
to be resisted by one other than the debtor or a creditor within the 
meaning of the act, who shows that he has an interest in the estate 
in the court's charge which would be prejudicially affected by an ad- 
judication of bankruptcy on that pétition and the conséquences which 
might be expected to follow from such adjudication. Blackstone v. 
Everybody's Store, 207 Fed. 752, 125 C. C. A. 290; Altonwood Park 
Co. v. Gwynne, 160 Fed. 448, 87 C. C. A. 409 ; In re Cooper Brothers 
(D. C.) 159 Fed. 956; In re Simonson (D. C.) 92 Fed. 904. When such 
an interest is shown by an applicant for leave to take up a valid dé- 
fense which the allégea bankrupt made in due time, but s'ibsequently 
unwarrantably abandoned, the application may not properly be denied 
upon the ground of a lack of power in the court to permit the appli- 
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cant to participate in the proceeding. The record in this case does 
not enable us to affirm that the application was not made with due 
promptness after the occasion for making it arose, or that it should 
hâve been denied upon a ground other than the untenable one upon 
which the court based its action. 

This being the situation, the conclusion is that the disposition which 
was made of the motion is not sustainable, and that the decree pre- 
sented for revision should be reversed ; and it is so ordered. 



GROSS et al. v. VAN DTK GRAVURE CO. 
(Circuit Court of Appeals, Second Circuit. January 11, 1916.) 

No. 94. 

COPYEIGHTS <§=»77 INFKINGEMENT LlABILITT FOR DAMAGES. 

TJnder Act Sept. 18, 1913, c. 14, § 3, 38 Stat. 113 (Couip. St. 1913, § 9526), 
amending the Copyright Act (Act Mardi 4, 1909, c. 320, 35 Stat. 1075), 
which provides that an infringer shall be liable "to pay to the proprietor 
such damages as the proprietor may hâve suiïered due to the infringe- 
ment, as well as ail the profits which the infringer may hâve made from 
such infringement," ail persons who unité in an infringement are liable 
for the proprietor's damages, although they may not be liable for profits 
in which they did not share. 

[Ed. Note. — For other cases, see Copyrights, Cent. Dig. § 69; Dec. Dig. 
<S=»77.] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in equity by Edward Gross and Jacob Gross against the Van 
Dyk Gravure Company and others. Decree for complainants, and the 
named défendant appeals. Affirmed. 

The opinion below of Leârned Hand, District Judge, is as follows • 

As this case now cornes up, the issue of infringement is conclusively estab- 
lished by the décision of the Circuit Court of Appeals. There remains for 
the substance of dispute the following facts developed at the hearing: 
Rochlitz took two photographs of a nude model, each in the same pose and 
with the same background, except as mentioned later. She was sitting upon 
the floor, her knees raised to about half their complète flexure, her hands 
clasped below the knees, her back arched; the body appears in each plate in 
profile. lu one photograph her head was also taken in profile, thrown for- 
ward, looking straight down between her knees ; in the other, the head was 
raised and turned to the left, the plate taking the face in an exposure of 
three-quarters or more. A careful comparison of the photographs shows 
without any doubt that Rochlitz is right when he says that the two plates 
were taken in immédiate succession, without any change, except in the head. 
He sold a copy of the plate showing the face in profile to Obendorfer, who 
has exposed it in his private photographie studio ever since; later he sold 
the plate showing a three-quarters face to Gross, the plaintiff, and gave him 
possession of the other plate as security ; he warranted agàinst any invalidity 
in his copyright title to the plate sold. The défendants now insist that the 
sale of what I may call the profile plate put the three-quarters plate into 
the public domain. 

That Rochlitz supposed the two poses to be enough différent to be readily 
distinguished follows from his making them; no other motive can be given. 
A painter, for example, of ten makes two pictures from the same model ; but 
there may be great différences between the several positions, sometimes even 

<Ê=»For other cases see same topie & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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between several aspects of the same position. We hâve nothing to do with 
the beauty or originality of the artistic purpose; hère it is'only novelty that 
counts. Merely trivial variations will not distinguish, it is true ; but the head 
and face are not trivial éléments, as, for example, the feet might be, crossed 
or parallel. It seems to me, therefore, that Rochlitz was entirely successful in 
what he started out to do, and that he did make two clearly distinguishable 
and independent poses of the model, each one a separate pièce of artistic 
copyright, each capable of statutory copyright. Hence I overrule the défense 
based upon the profile photograph called "At Base." 

The proof is insufficient to show that Rochlitz ever sold any copy of "Grâce 
of Youth" before Gross bought it. Rochlitz is himself wholly discredited by 
his présent effort to repudiate the warranty which he gave Gross. Further- 
more, it appears that Gross bad two large pictures of "Grâce of Youth" until 
after the picture was copyrighted, and Rochlitz says he only made two. The 
proof of prior publication therefore fails, and the only thing left is the ques- 
tion of damages. 

Smith swore that he printed 3,000 of the large and 12,000 of the small 
photographs. Florence Gross said that she saw six piles of nine inches high, 
and the plaintiff says that this would equal 6,000. Seligman did not con- 
tra dict this, although he was called. TJnder section 25b (2), Comp. St. 1913, § 
9546, thèse numbers would exceed the maximum, but I shall not take them as 
a basis of damage^ in any event, as I cannot think it has any relation to 
actual damages. I shall rather try to estimate Gross' actual damages, 
without observing the rules of évidence, as though the issue had to be proved 
like other such issues, and allowing myself considérable latitude in spécula- 
tion. This is, as I understand the duty laid upon the court by section 25b: 
In place of the old penalties the court is to estimate damages, but to estimate 
them within the sums given, without the limitations of usual légal proof. I 
think the whole course of copyright law shows a récognition of the difflculty 
of making légal proof of damages, and that, in substituting for rigid penalties 
the discretionary power of the court, we must assume that a plaintiff should 
not fail for lack of proof. I must assess the damages, ail things considered, 
by the best inference I can make, even when I cannot hâve much basis for 
certainty, even when the plaintiff would fail, were the issue tried before a 
jury.. 

Gross says that his first year's sales were between §800 and $900, his sec- 
ond year's between $300 and $400, and his third year's $200, in spite of his 
spending between $300 and $40O to push the picture. He also says that such 
a picture was not fugitive, but, when once popular, held its own for some time. 
I shall assume that he would hâve had five years' sale after the first $1,000 a 
year; I shall take his actual sales at $350 the second year and $200 every 
other, making $1,150 in ail. Therefore I find that his damages are represented 
by $3,850 gross sales. His profits I must estimate ; he says that they are 
hard to state. If I take them at 20 per cent., I shall do as well as the circum- 
stances warrant. Of course, it isi a mère spéculation ; but, if I am right, 
the statute requires me to make as fair a spéculation as I can. Thus his 
damages would be $770, to which I shall add the extra expense he incurred in 
pusliing his picture unsuccessfully. His damages, therefore, I fix at $1,100, 
and a decree will go against ail the défendants in that sum. 

Under section 40 of the act (Comp. St. 1913, § 9561), the court may in its 
discrétion fix a counsel fee, which I do fix at $350, considering the fact that 
the case has already once been to the Circuit Court of Appeals and has been 
tried. However, as this is discretionary, I shall add this to the decree only 
against Rochlitz, Seligman, and the Seligman Company, because the Van Dyk 
Company, though concededly an infringer, was an innocent infringer, and 
it does not seem just to me to charge them with that élément. I will make 
the same disposition as to costs. 

Mirabeau h. Towns, of New York City (J. T. Walker, of New York 
City, of counsel), for appellant. 
Everett B. Heymann, of New York City, for appellees. 
Before LACOMBE, COXE, and WARD, Circuit Judges. 



414 230 FEDERAL REPORTEE 

LACOMBE, Circuit Judge. The validity of the copyright of com- 
plainant's photograph entitled the "Grâce of Youth," and infringe- 
ment thereof by the photograph entitled "Cherry Ripe." which was 
made, printed, and sold by the défendants, were established by our 
former décision in Gross v. Seligman, 212 Fed. 930, 129 C. C. A. 450. 

This action is to recover damages for infringement against the ap- 
pellant and the other défendant as joint and several tort-feasors. 
Copyright Act, § 25 (Comp. St. 1913, § 9546), provides that any person 
who shall infringe shall be liable — 

"to pay to the copyright proprietor such damages as the copyright proprietor 
raay hâve suffered due to the infringement, as well as ail the profits which 
the infringer shall hâve made from such infringement, and in proving profits 
the plaintiff shall be required to prove sales only and the défendant shall be 
required to prove every élément of cost which he claims, or in lieu of actual 
damages and profits such damages as to the court may appear to be just." 

What happened hère was that défendant Rochlitz made the inf ring- 
ing photograph, défendant Gravure Company printed 16,000 copies, 
which it sold to défendants Seligman, who themselves sold the copies 
to the public for profit. 

We are somewhat at a loss to understand exactly what appellant's 
contention is — apparently he advances the proposition that there can 
be no recovery for damages against an infringer who has not made 
profits from the sale of the infringing copies. 

The District Judge made a careful calculation to détermine how 
many sales of the copyrighted photograph were lost to plaintiff, be- 
cause of sales of the infringing photograph to persons who would, 
otherwise, hâve bought the copyrighted one. He then calculated what 
net profit plaintiff would hâve realized on the sales which he would 
hâve made, had not the infringing photograph prevented his màking 
such sales. Thèse lost profits of the plaintiff he found to be the meas- 
ure of plaintiff's damages. We find nothing wrong about the calcu- 
lation; indeed, the judge's figures are not attacked. 

Why ail who unité in an infringement are not, under the statute, 
liable for the damages sustained by plaintiff, we are unable to see. 
If the court had reached his "estimated" damages (in lieu of actual 
damages) by finding so much for damages caused by interfering with 
complainant's sales, and then had found an additional sum representing 
profits which the infringers made, and then added the two sums to- 
gether, there might be some force in the argument that this particular 
défendant, which did not know it was infringing, and merely did the 
mechanical work of lithographing, for which it was paid in ail $125 
(indicating presumably a profit of not over $25), should not be charg- 
ed with any part of the profits the other infringers made. But, on the 
contrary, the District Judge figured only on the damages to plaintiff, 
without figuring on profits of any défendant. Therefore, as ail united 
in infringing, ail are responsible for the damages resulting from in- 
fringement. 

The decree is affirmed. 
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THE TILLICUM. 

THE ROSALIE. 

(Circuit Court of Appeals, Ninth Circuit. February 7, 1916. Order Denylng 
Rehearing, March 6. 1916.) 

No. 2616. 

Collision <S=j83 — Steam Vessels in Fog — Violation of Rules. 

A tug with a tow on her side, extending ahead, came into collision with 
a meeting steamer in Puget Sound in a dense fog. Both vessels were 
sounding fog signais. The steamer, on hearing a signal ahead, stopped for 
a minute and then proceeded, but almost at once reversed on hearing 
another signal. The only lookout on the tug was in the pilot house. 
Beld, that both vessels were in fault ; the steamer for not stopping until 
she ascertained the position of the vessel ahead, as required by the rules, 
and the tug for not maintaining a proper lookout forward. 

[Ed. Note.— For other cases see Collision, Cent Dig. §§ 156, 167, 175 ; 
Dec. Dig. <g=83J 

Appeal from the District Court of the United States for the North- 
ern Division of the Western District of Washington; Jeremiah Net- 
erer, Judge. 

Suit in admiralty for collision by the Inland Navigation Company, 
as owner of the steamship Rosalie, against the towboat Tillicum ; the 
Stimson Mill Company, claimant and cross-libelant. Decree against 
both vessels, dividing damages, and cross-libelant appeals. Affirmed. 

For opinion below, see 217 Fed. 976. 

Hughes, McMicken, Dovell & Ramsey, of Seattle, Wash., for ap- 
pellant. 

Ira Bronson, J. S. Robinson, and H. B. Jones, ail of Seattle, Wash., 
for appellee. 

Before GILBERT and ROSS, Circuit Judges, and RUDKIN, Dis- 
trict Judge. 

ROSS, Circuit Judge. There is practically no conflict in the testi- 
mony in regard to the cause of the collision which occurred between 
the freight and passenger steamer Rosalie, at the time making her 
regular night trip southward from Bellingham to Seattle, and the tug 
Tillicum, having in tow a barge made fast on her port side, and which 
was proceeding from the Standard Oil dock at the port of Seattle on 
her usual course towards Marysville, unless it be in respect to the 
speed of the Rosalie after she entered the heavy fog. The collision 
resulted in damage to both the libelant and cross-libelant, which was 
by the decree divided between them ; the court having f ound both ves- 
sels in fault. 

We think, from the évidence, that the trial court was substantially 
correct in thus stating the facts: 

"The usual speed of the Rosalie was about 9% knots per hour. She passed 
West l'oint Lighthouse about 5:05 a. m. At that time a v.ery light fog prevail- 
ed, and the light at West Point was plainly visible. She was giving her regu- 

®=sFor other cases see same topie & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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lar fog signais, one prolongea blast of her whistle, at the usual intervais, 
About three minutes after passing West Point lier lookout reported one 
whistle on the port bow, which was also heard by the mate, then on duty in 
the pilothouse. The engine was stopped, and the vessel drifted about a 
minute, and, hearing no further response to her whistle, she started ahead 
Then another whistle was heard followed by a danger signal from the tug- 
boat, which was answered by a like signal from the Rosalie. At this time 
the lights were seen a short distance ahead. The Rosalie, after giving the 
signal to go ahead, almost instantly gave the order to reverse. The tug 
Tillicum proceeded on her course in a thick fog which was prevailing. She 
gave her fog signais at the regular intervais, and as she proceeded along un- 
der Magnolia Bluff in the vicinity of Four Mile Rock' she slowed down to 
about three miles an hour and endeavored to locate her position by the echoes 
from the bluff. After proceeding at this speed for about rive minutes, having 
heard no whistle from other vessels, she got an écho of a long whistle from 
some object ahead of her. She immediately stopped her engine and drifted 
until her next whistle was given, when the écho from ahead was repeated, 
and also a danger signal immediately followed, and her engine was thereupon 
reversed. While the vessels were in this position the collision occurred. At 
the time of the collision, A. W. Anderson was master and pilot of the tugboat. 
Captain Charlesworth was actlng as lookout from the pilot house. The 
scow's bow was from 12 to 30 feet forward of the bow of the tug. The bow 
of the tug was at least 12 feet forward of the pilot house." 

Article 16 of the act of Congress entitled "An act to adopt régula- 
tions for preventing collisions at sea" provides, among other things, 
that: 

"A steam vessel hearing, apparently forward of her beam, the fog signal 
of a vessel the position of which is not ascertained shall, so far as the cir- 
cumstances of the case admit, stop her engines, and then navigate wlth cau- 
tion until danger of collision is over." Act Aug. 19, 1890, c. 802, 26 Stat. 326 
(Comp. St. 1913, § 7854). 

In the présent case, when the Rosalie first heard a whistle ahead, 
her engine was stopped for about a minute, during which time she 
drifted, and, hearing no response to the whistle she gave, was started 
forward; but her engine was almost immediately reversed — she hav- 
ing heard another whistle, followed by a danger signal from the Tilli- 
cum. In the dense fog then prevailing, the Rosalie, in our opinion, 
cannot be regarded as having been navigated with caution in being 
started ahead so quickly without ascertaining anything in regard to 
the location of the vessel whose whistle she had heard, and therefore 
violated the express provision of the statute above quoted, and was 
clearly in fault, whether or not she had theretofore proceeded with 
proper speed. Had the tug had a proper lookout, properly placed, no 
one can say whether, even with the bad navigation of the Rosalie, the 
latter might not hâve been seen or lier whistles heard by the Tillicum, 
and the collision avoided. It appears that the master and pilot of the 
tug was navigating her at the time, and that her lookout, Capt. Charles- 
worth, was in the pilot house with him, where not only the opportunity 
of seeing and hearing was lessened, but where the attention of both 
lookout and pilot was liable to be, and may hâve been, distracted by 
conversation. 

In the case of The Ottawa, 3 Wall. 269, 18 L,. Ed. 165, many times 
referred to with approval, the Suprême Court said: 
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"Steamers are required to hâve constant and vigilant lookouts stationed 
in proper places on the vessel, and chargea with the duty for which lookouts 
are required, and they must be actually ernployed in the performance of the 
duty to which they are assigned. They must be persons of suitable expéri- 
ence, properly stationed on the vessel, and actually and vigilantly employed 
in the performance of that duty. * * * Proper lookouts are compétent 
persons other than the master and helmsman, properly stationed for that 
purpose on the forward part of the vessel ; and the pilot house in the night- 
time, especially if it is very dark and the view is obstructed, is not the proper 
place. * * * Lookouts stationed in positions where the view forward, or 
on the side to which they are assigned, is obstructed, either by the lights, 
sails, rigging, or spars of the vessel, do not constitute a compliance with the 
requirement of the law ; and in gênerai, elevated positions, such as the hurri- 
cane deck, are not so favorable situations as those more usually selected on 
the forward part of the vessel, nearer the stem. Persons stationed on the 
forward deck are nearer the water Une and consequently are less likely to 
overlook small vessels, deeply laden, and more readily ascertain their exact 
course and movement." 

And article 29 of the Régulations for Preventing Collisions upon 
Harbors, Rivers, and Inland Waters (Act June 7, 1897, c. 4, 30 Stat. 
102 [Comp. St. 1913, § 7903]), déclares: 

"Nothing in thèse rules shall exonerate any vessel, or the owner or master 
or crew thereof, from the conséquences of any neglect to carry lights or sig- 
nais, or of any neglect to keep a proper lookout, or of the neglect of any pré- 
caution which may be required by the ordinary practice of seamen, or by 
the spécial circumstances of the case." 

We agrée with the court below that the vessels in question were 
equally in fault, and that the damages were properly divided. 

It is contended by the appellant that the damages paid for repairs 
on the Rosalie were excessive, but upon the record we do not think 
we would be justified in interfering with the amount. 

The judgment is affirmed. 

Order Denying Rehearing. 

PER CURIAM. Upon considération thereof, it is ordered that the 
pétition, filed Mardi 2, 1916, on behalf of the appellant herein for a 
rehearing of the above-entitled cause be and hereby is denied. It is 
further ordered that the decree filed and entered in the above-entitled 
cause on the 7th day of February, 1916, be and hereby is amended 
so as to read as f ollows : 

"The judgment of the court below having, according to the oral admission 
of the respective proctors, included by mistake one-half of the damages to 
the appellaut's tug and tow, will be so modifled as to omit therefrom said 
damages, and, as so modified, the judgment will stand affirmed." 
230 F— 27 
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WADB McHENRY LUMBER CO. v. FRANK SPANGLER CO. 

(Circuit Court of Appeals, Fifth Circuit. March 6, 1916.) 

No. 2830. 

1. Sales @=>421 — Actions fob Breach bt Seller — Instructions. 

In an action for breach of a contract for the sale of lumber, where 
there was évidence tending to prove that, after plaintiff was informed 
that défendant would not comply with the contract, plaintiff could hâve 
secured from other parties the lumber required to fill the contract within 
the time stated in the contract for less than the lumber would hâve cost 
if the contract had been performed, the court erred in refusing to charge 
that, if such was the fact, then plaintiff suffered no légal damage, and 
could recover only nominal damages. 

[Ed. Note.— For other cases, see Sales, Cent Dlg. § 1203; Dec. Dlg. 
@=»421.] 

2. Sales «©=5418(7) — Breach bt Seller — Measure of Damages. 

A seller's refusai to carry out a contract for the sale of lumber entitled 
the buyer to obtain from other sources such lumber as the seller should 
hâve furnished, and to charge the seller with such damages only as with 
reasonable endeavors and expense it could not prevent in obtaining the 
lumber. 

[Ed. Note.— For other cases, see Sales, Cent. Dig. § 1188; Dec. Dig. 

<@=41S(7).] 

3. Sales <@=»418(7) — Breach bt Seller — Measure of Damages. 

Where a contract for the sale of lumber did not call for lumber of 
spécial grades, such as the buyer accepted orders for, the cost to the buyer 
of making purchases to fill such orders did not properly enter into the es- 
timation of the damages to be awarded for the seller's breach, if by the 
exercise of reasonable diligence the buyer could hâve obtained such lum- 
ber as was called for by the contract. 

[Ed. Note.— For other cases see Sales, Cent. Dig. § 1188; Dec. Dig. § 
<S=>418(7).] 

4. Sales <©=»418(7) — Breach of Contract — Damages — Dutt to Mitigate. 

A buyer was under a duty to avoid or mitigate the loss to which the 
seller's breach of the contract of sale exposed it. 

[Ed. Note. — For other cases, see Sales, Cent. Dig. § 1188; Dec. Dlg. 
<®=>418(7)J 

5. Sales <S=>418(7) — Breach bt Seller — Measure of Damages. 

If a buyer had an opportunity to obtain in a nearby market lumber 
required to fill a breached contract of sale, the measure of damages was 
the différence between the contract priée and the cost of obtaining the 
lumber from another source, including any additional expense incident 
to making another purchase, as additional cost of transportation, or in- 
terest on the purchase priée, if required to be paid sooner than under the 
breached contract; and if this expense was less than the buyer would 
hâve been subjected to if the contract had been performed, it was bene- 
flted, instead of harmed, by the breach and could recover only nominal 
damages. 

[Ed. Note.— For other cases, see Sales, Cent. Dig. f 1188; Dec. Dig. 
<®=5418(7).] 

In Error to the District Court of the United States for the Southern 
District of Mississippi ; Henry C. Niles, Judge. 

Action by the Frank Spangler Company against the Wade Mc- 
Henry Lumber Company. Judgment for plaintiff, and défendant 
brings error. Reversed. 

<fc»For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 



WADE m'heNBY LUMBEB CO. V. FBANK SPANGLEB CO. 419 

John W. Cutrer, of Clarksdale, Miss., for plaintiff in error. 
St. John Waddell, of Memphis, Tenn., for défendant in error. 

Before PARDEE and WALKER, Circuit Judges, and GRUBB, 
District Judge. 

WALKER, Circuit Judge. This was an action to recover damages 
for the alleged breach of a contract, dated November 5, 1910, for 
the sale of 2,000,000 feet of "one-inch and thicker liquid amber, com- 
mercially known as gum," lumber, "No. 2 common and better, log 
run," to be eut from first-class logs only, none smaller than 18 inches 
in diameter, to be of standard lengths and manufactured as the pur- 
chaser shall direct, and sawed in such manner as to produce the most 
red and sap box boards 13" to 18" wide; "1,500,000 feet to be put 
on stick by June 1, 1911, and the balance by November 5, 1911." The 
averments of the déclaration were put in issue, but it was conceded 
in the argument of the case in this court that the alleged breach of the 
contract by the défendants, the plaintiffs in error hère, was established 
by the évidence. 

[1] To show that the défendants' failure to comply with the con- 
tract caused damage to the plaintiff, the latter introduced évidence 
tending to prove that, relying on its estimâtes of the amounts of dif- 
férent grades o-f gum lumber it would get under the contract, it ac- 
cepted orders from customers for specified quantifies (in the aggre- 
gate considerably less than 2,000,000 feet), of some of those grades 
of gum lumber, and, to fill some of those orders, had to pay more 
for the lumber the orders called for than that lumber would hâve cost 
it if the défendants had complied with their contract, and that, in 
conséquence of its inability to buy from others the particular lumber 
called for by one or more of those orders, it had to pay damages to 
the parties to whom it was so obligated. There was évidence tending 
to prove that after the plaintiff was informed that the défendants 
would not comply with the contract the plaintiff could hâve securecf 
from another or others the lumber required to fill the contract, and 
within the time stated in the contract, for less than the lumber would 
hâve cost it if the contract had been complied with. This state of the 
évidence called for some instruction by the court to the jury as to the 
rule to be applied by them in ascertaining the amount of damages to 
be awarded to the plaintiff. The charge which the court gave did not 
inform the jury how the damages should be measured or ascertained. 
The évidence as above summarized was such that, in the absence of 
instruction from the court as to a rule to be followed in determining 
the amount of damages, it was open to the jury to allow, as the whole 
or a part of the damages awarded, the amount found to hâve been 
paid by the plaintiff to its customers in conséquence of their accepted 
orders for spécial grades of lumber not being filled, and what it cost 
the plaintiff to fill other such orders in excess of what that cost would 
hâve been if défendants had complied with the contract. 

[2-5] An exception was duly reserved to the refusai of the court 
to give the f ollowing spécial instruction requested by the défendants : 
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"The court charges the jury that, lf they believe from the évidence that 
the plaintifif could bave obtained the lumber to flll the contract at any near 
or available market, at a less price or at a price equal to that named in the 
contract within the time mentioned therein, then the plaintifC has suffered no 
légal damage, and the jury in that event will not return a verdict for any- 
thing but nominal damages — which means $1, or some sueh small sum." 

It is to be observed that the contract which the défendants breached 
called, not for gum lumber of spécial grades, such as the plaintiff ac- 
cepted its customers' orders for, but for 2,000,000 feet of gum lum- 
ber, of whatever grade within the description "No. 2 common and 
better, log run," might be produced in sawing, in the way which the 
contract specified, the kind of timber described in the contract. Each 
of the purchases the plaintiff made, and also the one it unsuccessfully 
tried to make, to enable it to flll orders it had accepted for particular 
grades of lumber, was in material respects différent from its purchase 
from the défendants of 2,000,000 feet of gum lumber, "No. 2 common 
and better, log run." The refusai of the défendants to carry out their 
contract entitled the plaintiff to obtain from another source such lum- 
ber as the défendants ought to hâve furnished, and to charge them 
with such damages only as, with reasonable endeavors and expense, 
it could not prevent in so obtaining that lumber. What it may hâve 
cost the plaintiff to make purchases entirely différent from the one 
evidenced by the breached contract does not properly enter into the 
estimation of the damages to be awarded, if by the exercise of rea- 
sonable diligence the plaintiff could hâve obtained the lumber as called 
for by the contract. The plaintiff was under a duty to avoid or miti- 
gate the loss to which the défendants' breach of the contract exposed 
it. If, as there was évidence tending to prove, the plaintiff was afford- 
ed the opportunity of obtaining in a nearby market the lumber as 
required to fill the breached contract, the proper measure of recover- 
able damages is the différence between the contract price and the cost 
to the plaintiff of so obtaining the lumber from another source, in- 
cluding in such cost any additional expenses incident to making an- 
other purchase, as, for instance, added cost of transportation, or in- 
terest on the amount of the purchase price if required to be paid 
sooner than the breached contract called for. Grand Tower Company 
v. Phillips, 23 Wall. 471, 23 L. Ed. 71 ; Lawrence v. Porter, 63 Fed. 
62, 11 C. C. A. 27, 26 L, R. A. 167; Borden & Co. v. Vinegar Bend 
Lumber Co., 7 Ala. App. 333, 62 South. 245. And if the expense of 
so obtaining from another source the lumber as called for by the con- 
tract was less than the plaintiff would hâve been subjected to if the 
contract had been complied with, it was benefited, instead of being 
harmed, by the breach complained of . In that event, while the breach 
of the contract entitled the plaintiff to a verdict in its favor, only 
nominal damages were allowable. 

The conclusion is that, as applicable to the évidence in the case, the 
requested charge above set out was a proper one, and that the court 
erred in refusing to give it. 

The judgment is rêver sed. 
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HIGGINS OIL & FUEL CO. v. VICTORY CO. et al. * 
(Circuit Court of Appeals, Fifth Circuit. March 6, 1916.) 

No. 2784. 

Easements <S=23 — Propehtt Conveyed — Exceptions in Deed. 

A deed described the land conveyed as a lot or pareel containing 19 
acres, more or less, and being the north half of the southwest quarter of 
a described quarter section, excepting from the terms thereof a strip 
about 30 feet in width along the west Une of such premises, "conveyed 
by me to the parish of C. for a public road," and recited that "the said 
19 acres of land" was part of a larger tract therein described. The 
grantor had made no conveyance to the parish, but the parish by expro- 
priation proceedings had acquired an easement for a public road on the 
strip mentioned. Held, that such strip was not conveyed, especially as 
the deed indicated an intention not to convey the full 20 acres contained 
in the described subdivision. 

[Ed. Note. — For other cases, see Easements, Cent. Dig. § 63; Dec. Dig. 
<S=»23J 

Appeal from the District Court of the United States for the West- 
ern District of Louisiana; Aleck Boarman, Judge. 

Suit by the Higgins Oil & Fuel Company against the Victory Com- 
pany and others. Decree for défendants, and plaintiff appeals. Af- 
firmed. 

Will E. Orgain and D. Edward Gréer, both of Beaumont, Tex. (S- 
L. Herold, of Shreveport, La., and F. C. Proctor and Hightower, Or- 
gain & Butler, ail of Beaumont, Tex., on the brief), for appellant. 

Leland H. Moss, Charles A. McCoy, A. P. Pujo, and W. B. Wil- 
liamson, ail of Lake Charles, La., for appellees. 

Before PARDEE and WALKER, Circuit Judges, and GRUBB, 
District Judge. 

PER CURIAM. This suit, brought by the appellant, Higgins Oil 
& Fuel Company, asserted a right to a strip of land 30 feet in width 
and adjacent to the section line and extending across the west end 
of the N. i/ 2 of the S. W. 14 of the N. W. ^ of section 28, town- 
ship 9 S., range 11 W., in the parish of Calcasieu, La. The asserted 
right does not exist, unless that strip of land was embraced in a deed 
of conveyance of Mrs. Lucy H. Yellott to the appellant, a copy of 
which was made an exhibit to the bill. That deed described the land 
it conveyed as f ollows : 

"Ail that certain lot or pareel of land situate in the parish of Calcasieu, 
state of Louisiana, containing 19 acres of land, more or less, and more par- 
ticularly described as f ollows, to wit: The N. % of the S. W. % of the N. W. 
M of section 28, township 9 S., range 11 W., Louisiana meridian, excepting 
from the terms of this conveyance a strip of land about 30 feet in width along 
the west line of said described premises, conveyed by me to the parish of 
Calcasieu for a public road ; the said 19 acres of land being a part of that 
certain 160-acre tract of land patented to me by the United States by virtue 
of homestead certificate No. 305S, application No. 8485, dated October 15, 
1895, recorded on page 330 in Book No. 25 of Conveyances, Records of 
Calcasieu Parish, Louisiana." 

<S=sFor other cases see same topic & KEY-NUMBBR in ail Key-Numhered Digeats & Indexes 
•Rehearing denied Aprll 19, 1916. 
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Mrs. Yellott, the grantor in that deed, had not in £act made a con- 
veyance to said parish, but some years prior to the date of that deed 
the parish had, by condemnation or expropriation proceedings, ac- 
quired an easement for a public road on the strip of land first above 
mentioned, which at and prior to the time of such proceedings be- 
longed to Mrs. Yellott. 

We are of opinion that the language of Mrs. Yellott's deed to the 
appellant forbids the conclusion that the strip in question was con- 
veyed by that instrument. The words, "excepting from the terms 
of this conveyance a strip of land about 30 feet in width along the 
west line of said described premises, conveyed by me to the parish 
of' Calcasieu for a public road," when considered in connection with 
other parts of the instrument, we think, put it beyond doubt that the 
strip mentioned, which was identified by the expropriation proceed- 
ings, was excluded from the grant. The land conveyed is so described 
— in one part of the description being referred to as "containing 19 
acres, more or less," and immediately following the excepting clause 
being mentioned as "the said 19 acres of land" — as to make it unequiv- 
ocally plain that the whole of the subdivision mentioned, one-half of 
the S. W. % of the N. W. % of section 28, which subdivision con- 
tains 20 acres, was not intended to be conveyed. Furthermore, the 
language of the deed shows that the grantor was under the impression 
that the excepted strip had been conveyed by her to the parish of Cal- 
casieu, and that she did not intend the deed to embrace land the title 
to which she supposed had passed out of her by a previous conveyance. 
It seems to us that the intent and design of the parties to exclude the 
strip in question from the grant made is so clearly manifested by the 
language used as to make palpably untenable the contention that that 
strip was included in Mrs. Yellott's conveyance to the appellant. See 
Greenleaf v. Birth, 6 Pet. 292, 9 L. Ed. 132 ; Maxwell Land Grant 
Co. v. Dawson, 151 U. S. 586, 14 Sup. Ct. 458, 38 L. Ed. 279; Spill- 
man v. Brown (C. C.) 45 Fed. 291 ; Hall v. Wabash R. Co., 133 Iowa, 
714, 110 N. W. 1039. 

The decree appealed from is affirmed. 



CURRY et al. v. UNION ELECTRIC WELDING CO. et al. 
(Circuit Court of Appeals, Sixth Circuit. February 8, 1916.) 

No. 2688. 

1. Patents <@=328 — Validitt and Infringement — Tool fob Twisting Wibe 

Ties. 

The Curry patent, No. 908,649, for a tool for twisting wire tles, claiins 
2 and 3 are not limited beyond the fair import of their language, and are 
entltled to a fair range of équivalents. As so coustrued, held infringed. 

2. Patents <S=167(2) — Construction of Claims— Use of Référence Lettebs. 

The présence of référence letters In a claim is not of controlling effect, 
as arbitrarily liniiting the claim, or as depriving it of the benefit of 

é=»For other cases see same topie & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
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équivalents ; but where they form the only distinction between two claims, 
they indicate a narrower scope. 

[Ed. Note. — For other cases, see Patents, Cent Dig. § 243; Dec. Dlg. 

«3=167(2).] 

3. Patents ®=>22 — Infringement — "Equivalency." 

The word "equivalency," as used In the patent law, ls a relative rather 
than an absolute terni. The device of a patent may be the équivalent of 
that of a prior patent, in such sensé as to infringe, while the latter may 
not be the équivalent of the former, when the second patent ls construed 
as narrowly as it must be. 

[Ed. Note.— Eor other cases, see Patents, Cent. Dlg. § 24; Dec. Dlg. 
<§=22. 

For other définitions, see Words and Phrases, First and Second Séries, 
Equivalent] 

Appeal from the District Court of the United States for the West- 
ern Division ôf the Northern District of Ohio ; John M. Killits, Judge. 

Suit in equity by John P. Curry and Clifford L. Miller against the 
Union Electric Welding Company and Jacob J. Urschel. Decree for 
défendants, and complainants appeal. Reversed. 

Samuel Owen Edmonds, of New York City, for appellants. 
Almon Hall, of Toledo, Ohio, for appellees. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

DENISON, Circuit Judge. [1] This is an infringement suit based 
on patent No. 908,649, issued January 5, 1909, to John P. Curry, for 
a "tool for twisting wire ties." The District Court thought there was 
no infringement, and dismissed the bill; complainants appeal. The 
case is one of those where it is clear enough that the défendants' de- 
vice départs from the form shown in the patent drawing, and yet 
where, in a broad sensé, there is equivalency. Hence, it is necessary 
to ascertain whether the patentee's actual improvement in the art was 
gêner ic enough to cover the defendant's form, and if so, then to dé- 
termine whether the patentée has, by his claims, imposed or accepted 
such limitations as négative infringement. The patent in suit was 
built upon the commun idea, most familiar in screwdrivers and drills, 
that by Connecting an outer sleeve and an interior shaft by a screw 
thread engagement of sufficiently high pitch, a longitudinal motion of 
the sleeve upon the shaft will cause the latter to revolve, and, of course, 
its operating end would carry with it, in the révolution, anything with 
which it engaged and which was free to revolve. 

The only earlier application of this idea which needs mentioning — 
the only one because it is the closest — is in the patents to Cassidy, Nos. 
666,514 and 656,513, dated August 21, 1900. Thèse were for use in 
connection with wire ties for fastening corks into bottles. The.tie 
is a double wire, looped at its center, which thus becomes one end, 
and then twisted upon itself, and then having, for the remainder of 
its length, the wires parallel and with free ends. The loop was laid 
on top of the cork, projecting forward and down over the edge. The 
twisted wire was passed down behind the cork to a point below a 

<S=aFor otner cases see same toplc & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
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shoulder on the neck; the free ends of the wire were then brought 
forward passing on each side of the neck under the shoulder and then 
were brought together and put up through the loop. At this time, 
the looped end and the free double end were gripped by Cassidy's 
tool, which, except as to the head on the inner end of the revolving 
shaft, was essentially like Curry's. This head consisted of a short arm 
extending one way at approximately a right angle to the shaft. This 
bent arm was passed through the loop in the wire, and then the two 
free ends were caught in a wedge-shaped slot in the end of the arm. 
In some forms of Cassidy, both the loop and the double end of the 
wire were held by the head almost or quite together and nearly in 
the axial line of the shaft ; in other forms, they were held both at one 
side of such line, one a little further away than the other, but close 
together. The resuit was that when the shaft was revolved by slid- 
ing the sleeve along it, the loop end and the double end of the wire 
would twist together, and the loop would hâve a double twist around 
the free ends. If both were substantially in the axial line of the shaft, 
they would be left so close together and with such a compound twist 
as to be difficult to get hold of to untwist; if they were both held 
on one side of this line, but as near together as illustrated, the un- 
twisting would be difficult and the twisting would be complicated and 
for some purposes made more or less impracticable by the fact that 
both wires, instead of merely twisting together, would swing around 
à circle, and one upon a larger circle than the other. It occurred to 
Curry that this gênerai plan could be applied to wire ties for the necks 
of bags holding Portland cernent. He proposed to use a single wire 
tie having a closed eye at each end, and he adapted his twisting tool 
to this tie by providing at the inner end of the shaft a right-angled 
arm extending both ways and carrying two hooks, each equally off- 
set from the axial line, and so shaped as to engage the eyes at the end 
of the wire. It followed that when the tie was put around the neck 
of a bag and the eyes engaged by the hooks and the shaft revolved, 
the wire was perfectly twisted, without any of the swinging motion 
or compound twisting of Cassidy's forms, and the free ends of the 
wire, each end consisting of an eye, were necessarily left separated 
' from each other the distance which the hooks were apart, and in the 
most convenient form for untwisting. 

The device of the Curry patent rapidly went into gênerai use in 
cément mills, and to such extent that in the year 1913 it was in use 
by 80 per cent, of the cément mills in the country, and applied 160,- 
000,000 ties. No other device for this purpose appears to hâve been 
commercially known in this particular field until défendant put out 
its tool. This is the same as Curry's, except that the tie, instead of 
having an eye at each end, lias a head ; and the twisting tool, instead 
of having hooks entering the tie eyes, bas in the same location wedge- 
shaped slots in which the heads enter and by which they are held in 
engagement while being twisted. For better understanding, we may 
say that the right-angled arm or cross-bar of défendants' tool carries, 
at each of its ends, a double claw like the familiar claw hammer, and 
that thèse are engaged with the heads of the wire tie just as a claw 
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hammer surrounds and grips the head of a nail when the nail is passed 
down to the narrow part of the claw-opening. PlaintifFs and défend- 
ants' f orms are hère illustrated : 

Plaintiff's: Flg. 3 of the Curry Patent. 




Tiq.3. 
^U 1 



Defendant's: Mgs. 8 and 5 of the Beam Patent 

Ti±S. , 



x— U 



-//- 




-X 




The thing vvhich Curry did, as compared with Cassidy, was to pro- 
vide a tool of this class carrying upon its revolving shaft a crosshead 
provided, at points opposite each other and equidistant from the shaft's 
axial line, with means for engaging the two free ends of a wire tie 
provided with corresponding engaging means. Cassidy fell short of- 
this ; and while it now seems a rather obvious thing to space the two 
engagement points opposite each other and equidistant from the axis 
for engaging the two free ends of a tie, it never had been done with 
any closely analogous tool, it simplified Cassidy's tool, it produced 
a stronger, surer and more accurate twisting, and it left the tie better 
adapted for untwisting and removing. This was invention, and enti- 
tled him to a patent of the scope just stated; but his claims are said 
to be limited to less than the real invention for the reasons to be 
mentioned; and the case must turn upon the application of the doc- 
trine of équivalents. 

The.three claims of the Curry patent, each of which is said to be 
infringed, are quoted in the margin. 1 In the cpurt below the limita- 

i "Claim 1. The portable hand tool for twisting wire tles having eyes upon 
tîieir opposite ends, oonsisting of the spindle a having the spiral body 6 with 
a handle c adapted to rota te the spiral body by a longitudinal niovement, the 
end of the spindle having two reeurved books e and / equidistant from the 
axis of the spindle and at a suitable distance apart to twist the ends of the 
wire tie and leave the eyes in position for untwisting. 

"Claim 2. The tool for twisting wire ties, consisting of the spindle having 
the cylindrical body a and the spiral body & with a handle c fitted to both 
bodies, and the head d upon one end of the spindle with two hooks e and / 
extended in the sàme direction laterally upon the head, equidistant from the 
axis of the spindle and at a suitable distance apart to hold the ends of a wire. 
tie in position for untwisting. 

"Claim 3. The tool for twisting wire ties, consisting of the spindle having 
the 'jylindricaD body a and the spiral body 6 with a handle c fitted to both 
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tions of the first claim — particularly as imposed during the application 
— formed the subject chiefly considered ; and it was thought the sec- 
ond and third carried the same limitations. From the history of the 
case, we conclude that the first claim is, as to the form of the "re- 
curved hooks," more limited than either of the others; and as we 
think the broader claims (in this respect), the second and third, are 
infringed, it will not be necessary to détermine the précise scope of 
the first. The Patent Office record is peculiar. The first claim, as 
first presented, was as follows: 

"Claim 1 — The tool for twisting vvire ties, consisting of the spindle having 
a spiral body with handle adapted to rotate the same by a longitudinal move- 
ment, the end of the spindle having two reeurved hôoks equidistant from the 
axis of the spindle and at a suitable distance apart to hold the ends of a wire 
tie in position for untwisting." 

The second and third claims were originally in their final form. 
The only (now material) différence between the original first claim and 
the second claim is that the first omits the référence letters used in the 
second and that the first spécifies that the hooks shall be "reeurved." 
The examiner, in his first action, required the correction of several 
errors in the spécification, and rejected claim 1 on référence to Cas- 
sidy, saying further that "claims 2 and 3 are deemed allowable, sub- 
ject to the foregoing." It is suggested that this action is also a re- 
jection of claims 2 and 3 upon the same ground ; but this is incorrect. 
It is the fixed practice of the Patent Office not formally to allow any 
claim until ail objections to description or drawings are removed and 
until ail the claims are ready for allowance. Prior to that time, it is 
customary to indicate that certain claims are allowed or allowable 
subject to the doing of whatever is necessary to make the en tire case 
ready for allowance ; and, in this case, the examiner's language means 
that claims 2 and 3 are found to be allowable, but cannot be formally 
granted until the spécification has been corrected and until claim 1 
is either canceled or put in acceptable form. 

[2] Obviously, this action indicates that the examiner considered 
claim 1 as broader than claim 2, for he would not intfcnd to allow the, 
broader claim and reject the narrower. This inference that the first 
was broader must hâve resulted, mainly, on the absence therefrom of 
référence letters. We hâve recently had occasion to refer to the ef- 
fect of such letters, in Houser v. Starr, 203 Fed. 264, 269, 121 C. C. 
A. 462, anû we hâve given the subject further considération in this 
case. We cannot regard their présence or absence as being of any 
controlling effect. Sometimes, they may hâve some importance in con- 
struction, and sometimes not; just as with référence to the formula 
"substantially as described." National Co. v. Mark, 216 Fed. 507, 
515, 133 C. C. A. 13. The name of a part, as an élément of a claim, 
of necessity carries us to the spécification to see what that part is, and 

bodles, the head d upon the end of the cylindrical body a with two hooks e 
and / extended in the same direction laterally upon the head equidistant from 
the axis of the spindle at a suitable distance apart to hold the ends of a wire 
tie in position for untwisting, and the knob i swiveled upon the end of the 
spiral body 6 for drawing the spindle lengthwise in the handle." 
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the référence letter in connection with the part does not naturally do 
more. In either case, the claim refers to the named part, in the form 
shown in the spécification and drawings or in any other form which 
is the équivalent of the form shown ; and in determining equivalency, 
we cannot, usually, get aid from any supposed limitation arbitrarily 
to be implied from the use of a référence letter. We are aware that 
sentences may be found among some of the opinions of the Suprême 
Court, and, indeed, of this court, which, taken by themselves, imply 
the existence of such an arbitrary limitation, but in no case do we find 
this to hâve been the essential ground of décision or to hâve been more 
than a makeweight. In Knapp v. Morss, 150 U. S. 221, 228, 14 Sup. 
Ct. 81, 37 E. Ed. 1059, it is said that the patent must be restricted 
to the spécifie form indicated by the letters of référence, because "oth- 
erwise, the effect would be to make the claim coextensive with what 
was rejected in the Patent Office" ; and so it appears there that, as 
usually, the limitation was in truth imposed by the state of the art 
and not by the référence letters. So, also, in Ross Co. v. Randall, 
104 Fed. 355, at page 359, 43 C. C. A. 578, this court, in an opinion 
by Judge Day, reviewed some of the cases which touched on the sub- 
ject, and said: 

"An analysis of the cases will show that the conclusion reached dépends 
upon the character of the improvement under considération." 

The case held, in substance, that when the invention has already 
been decided to be of a very limited character, the use of référence 
letters may re-enforce that conclusion. In two opinions of this court, 
written by Judge Taft (McCormick Co. v. Aultman, 69 Fed. 371, 393, 
16 C. C. A. 259, and Bonnette Co. v. Koehler, 82 Fed. 428, 431, 27 
C. C. A. 200), it is held and reaffirmed that the patentée describing 
his éléments by référence to letters on the drawing does not thereby 
deprive himself of the benefit of the doctrine of équivalents otherwise 
applicable to his patent. See, also, National Co. v. Interchangeable 
Co. (C. C. A. 8), 106 Fed. 693, 715, 45 C. C. A. 544; Kelsey Co. v. 
Spear Co. (C. C. Pa.), 155 Fed. 976, 980, 981 ; Walker on Patents (4th 
Ed.) § 117a. 

Rarely, if ever, can a claim using référence letters be saved from 
anticipation by limiting it to spécifie form, when the same resuit would 
not follow from the mère naming of the part with the implied référ- 
ence to spécification and drawing for identification. To hold that a 
limitation, beyond what would otherwise exist, is necessarily to be im- 
plied from the présence of référence letters, would be so contrary to 
the underlying principle of interpreting claims by référence to the 
spécification that it cannot be accepted as a gênerai rule. We may add 
that, just as with "substantially as described," it was, 40 years ago, 
very common — almost universal — to find référence letters in a claim, 
while now it is unusual; and it cannot be supposed that patents 
hâve grown broader as their number, complexity and refinements hâve 
increased. National Tube Co. v. Mark, supra, at page 521 of 216 
Fed., 133 C. C. A. 13. 

This application, as originally filed, showed an exception, or a pos- 
sible exception, to the gênerai view just stated. The natural ground 
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for assuming, as the examiner did, that the first claim was broader 
than the. second, was that the second used référence letters and the 
first did not. If two claims differ from each other only in this respect, 
it must be assumed that the letters are intended to imply a smaller 
range of équivalents than is intended by the claim without the letters ; 
and we may concède that the examiner was justified (as to most of 
the éléments) in taking this view of the first claim. In response to the 
office action, plaintiff amended his first claim by inserting référence 
letters, thus making it exactly like the second (save for the addition 
of "recurved," and the omission of "extending laterally in the same 
direction"), and then he added the functional référence to use "for 
twisting wire ties having eyes upon their opposite ends" which is said 
to limit this claim to the particular form of tool specially adapted to 
engage with that particular form of tie. At any rate, it is clear that 
the first claim took such form that it might be narrower than the sec- 
ond, as to the élément "hooks." The claim, as so amended, was at 
once allowed. We see nothing extraordinary, nor, indeed, unusual in 
this resuit. The examiner, from the beginning, saw that a claim which 
covered this tool and not Cassidy's was allowable. He feared, rightly 
or wrongly, that the language of the original first claim was so vague 
that it might cover Cassidy's, and so he required some limitation ; the 
plaintiff could not hâve two claims alike, and so, rather than abandon 
the first claim altogether and rest the case upon his second, he limited 
his first claim so as to be not as broad in this respect as the second. 

In ail this, there is nothing which should limit the second claim be- 
yond the fair import of its words. The second claim is for : 

"The head, d, upon the end of the spindle with two hooks, e, f, extended in 
the saine direction laterally upon the head, equidistant from the axis of the 
spindle and at a suitable distance apart to hold the ends of a wire tie in po- 
sition for untwisting." 

The entire structure thus described in this part of the claim was 
novel over Cassidy; it is the essential basis for a very successful tool; 
the "hooks e, f," are not limited to a recurved form as in the first 
claim, and as this recurved form was specially intended for engage- 
ment with an eye, the hooks, when spoken of without that limitation 
' must be thought of as capable of other engagement also ; and for ev- 
ery purpose and every function hère important, both in twisting and 
in untwisting, the engagement of a double claw hook with a head on 
the wire is the équivalent of the engagement of a single claw hook 
with an eye on the wire. This is emphasized by the fact that the 
two forms of tie — with eye and with head — were well-known alterna- 
tives before Curry selected one of the forms, and by the further fact 
that although the tie with the head, the défendants' form, could not 
be used in the Curry tool constructed as shown in his drawing, because 
the head would slip off from the hook; yet the Curry tie, the form 
with the eye, can be used in défendants' tool, since, if the tie just 
below the eye is passed into the double claw, the base of the eye serves 
as a head. This method of use is not convenient nor very practical, 
but that it is possible strongly indicates the essential similarity between 
the two tools. We are satisfied that claims 2 and 3 are fairly entitled 
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to such a range of equivalency that défendants' tool, Complainant's 
Exhibit 5, infringes. 

Among the exhibits, we find a tool marked "Défendants' Exhibit 
2." We can find no référence to this exhibit in the record, save when 
it was raentioned by expert witnesses, and we infer that it was a tool 
constructed only to illustrate a theory. If there were évidence of the 
making or selling of this form, it would be necessary to décide whether 
it escaped claims 2 and 3, on the theory that its two hooks did not 
extend in the same latéral direction from the head, and, if so, then 
whether it was within claim 1 ; but, as to thèse questions, there is 
neither évidence nor argument, and, as was said in Grever v. Hoffman 
Co., 202 Fed. 923, 927, 121 C. C. A. 281, it will be time enough to 
détermine such questions, when the device is put into actual use and 
becomes important enough to justify an infringement suit. 

[3] The décision below was in part rested upon the inference to be 
drawn from the fact that défendants' tool was made pursuant to a 
later patent granted to one Beam, and it was said that the issuing of 
the later patent to Beam was either a mistake or a Patent Office déci- 
sion that the Beam tcol did not infringe the Curry patent. In view 
of what was said on this gênerai subject by this court in Herman v. 
Youngstown Co., 191 Fed. 579, 584, 112 C. C. A. 185, we infer that the 
court below thought this case came within the exception suggested 
in the Herman-Youngstown Case, rather than within the gênerai rule 
there stated. We are not able to accept that view. If it were to be 
assumed that the Curry patent was so limited that it could reach noth- 
ing except the précise form shown in the drawing or other forms 
équivalent in every détail and aspect, then it would be true that the 
later patent could be valid only on the theory that its device was not 
that kind of an équivalent of the device of the earlier patent ; but, ob- 
viously, if it is assumed, as we hère conclude, that the earlier patent 
is entitled to a range of equivalency brôad enough to reach the later 
form, the question whether the later form also embodies patentable 
modification or improvement is quite immaterial. Such confusion 
as there is on this subject, must corne from failing to observe that the 
word "spécifie" has only a relative meaning. An invention may be 
most properly characterized as spécifie with référence to what has gone 
before; but if there ever was a spécifie improvement or construction 
which was worthy the name of invention and so entitled to a patent, 
and yet which might not turn out to be relatively generic — and so 
entitled to the benefit of équivalents — as against some possible future 
construction, such a case does not readily suggest itself . in concrète 
form; and, at any rate, this is not one. It is a natural thought tiiat 
if device b is the mechanical équivalent of patented device a and so 
infringes, then, because it is the équivalent of what is old in the art, 
it cannot be patentable, and the finding that it is patentable implies 
that it is not an équivalent; but this also fails to observe the relative 
rather than the absolute meaning of equivalency. Its existence dé- 
pends on its range or scope, and device b may be the équivalent of a, 
when the latter is broadly considered, and yet a not be the équivalent 
of b, when the latter is defined as narrowly as it must be. 
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The decree below is reversed and the usual injunction and account- 
ing decree will be entered as to claims 2 and 3. It may be silent, as 
to claim 1 ; but since the matter of infringing claim 1 is not decided 
either way, but is thought to be immaterial, we do not see that the 
normal disposition of costs should be affected. 

Urschel's personal liability has not been considered in the court 
below or hère, and it will be determined by the District Court. 



HAMILTON BEACH MFG. CO. v. P. A. GEIER CO. 

(Circuit Court of Appeals, Seventh Circuit January 4, 1916.) 

No. 2209. 

1. Patents <S=>328 — Validity and Infringement — Vibrator. 

The Kirby patent, No. 891,776, for a vibrator for movement cure pur- 
poses, held not anticipated, valid, and infringed. 

2. Patents <©=>66 — Anticipation — Patents in Prior Art. 

A patent speaks as an anticipation from the date of its issue, and not 
from the date of filing of the application. 

[Ed. Note. — For othe» cases, see Patents, Cent. Dig. §§ 79, 81; Dec. 
Dig. ®=66.] 

3. Patents <§=>165 — Validitt — Duplication of Claims. 

A claim of a patent in suit will not be held invalidated by other 
claims not in suit, except in clear cases of duplication. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 241; Dec. Dig. 
<S=>165.] 

4. Patents @=>20, 244 — Infringement — Reversai, of Parts — "Invention." 

There is no invention in the mère reversai of parts, when the resuit pro- 
duced is the same, nor does such reversai avold infringement. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 20-22, 385 ; Dec. 
Dig. @=20, 244. 

For other définitions, see Words and Phrases, First and Second Séries, 
Invention.] 

Appeal from the District Court of the United States for the Eastern 
District of Wisconsin ; Ferdinand A. Geiger, Judge. 

Suit in equity by the P. A. Geier Company against the Hamilton 
Beach Manufacturing Company. Decree for complainant, and défend- 
ant appeals. Affirmed. 

This suit involves claims 9 and 13 of patent No. 891,776, granted to J. B. 
Kirby June 23, 1908, for a "vibrator for movement cure purposes," and now 
owned through mesne assigninents by appellee. Those claims read as fol- 
lovvs, viz.: 

"9. In vibrators, an electric motor and an applicator having vibratory con- 
nection with said motor, in combination with a speed regulator for said 
motor comprising a brush holder having frictional supporting parts and ro- 
ta tably supported in respect to the field of the motor to vary the speed of the 
motor." 

"13. In vibrators, a hollow body and an electric motor supported therein, 
and a shifting brush holder for said motor comprising a rotatable spring sup- 
port frictionally engaged with said body, in combination with an applicator 
and a vibratory support for said applicator operatively connected with said 
motor." 

©=>For other cases see same topic & KKY-NUMBBR in ail Key-Numbered Digests & Indexe» 
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"The gênerai purpose of my Invention," says the spécification, "1s to produce 
a rotary vibratory movement by simple and durable means comprising in part 
a yielding fulcrum support for the applicator adapted to minimize friction 
and wear. A further object of the invention is incorporated in the shifting 
brush holder adapted to vary the speed of the motor and the vibratory move- 
ment of the applicator." 

Figs. 1 to 5 of the drawings are herewith reproduced: 




The spécification reads: 

"A two-part hollow body is shown which consista of a main section 2 ot 
semi-spherical shape, and an extended section 3 secured thereto by a pair of 
bolts or screws 4. Main section 2 provides a housing support for an electrical 
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motor, the fleld cores 5 of which are clamped between shoulders 6 of tha 
respective body sections when Joined together. 

"Armature 7 of the motor is supported centrally between the field cores by 
shaft ends S and 9 which hâve their respective bearings in bushing 10 in main 
section 2, and in a cross-piece 11 secured in place between the sectiqns at their 
joint Une and by bolts or screws 4- The commutator 12 of armature 7 is ar- 
rangea adjacent to bushing 10, and said bushing rotatably supports brush hold- 
er lJ t centrally between its ends and said brush holder has a pair of spring- 
pressed carbon brushes 15 engaged with the commutator and confined within 
insulating tubes 16 mounted in the cylindrical brush holder ends- 17. Brush 
holder 14 is made of spring métal and has a split-sleeved bearing engagement 
with bushing 10 and also a flat bearing engagement at 18 with body section 2, 
and the holder is bent or bowed to maintain frictional engagement at lips 19 
of ends 17 against edges 20 of elongated openings 21 within the sides of body 
section 2, and through which the brush holder ends extend to be grasped 
by the fingers of the operator for rotating said brush holder on its axis and 
in respect to the commutator and the fields, and whereby the speed of the 
motor is governed and a corresponding change in vibration is obtained. The 
frictional engagement between the brush holder ends and stationary body 
section 2 flrmly holds the brush holder in any position as set, and the ends 
are so disposed in respect to handle 22 of the device and in such close relation 
thereto that the operator may conveniently operate the brush holder with the 
thumb of the hand grasping the handle. Obviously, this arrangement of a 
speed-regujating brush holder constructed as a part of the device is of ma- 
terial advântage in giving treatments where the other hand of the operator 
may be otherwise employed. 

"The rotary movement of the motor armature Is utilized to impart a gyra- 
tory and vibratory movement to applieator 23 and its supporting member 24 
by a crank stem 25 secured off center at the end of armature shaft end 9 and 
inclined axially in respect thereto, but sleeved centrally and axially within 
tubular supporting member 24. This resuit, of course, would not be obtain- 
able without a fulcrum support for said member, and which, in this instance 
comprises novel means adapted to yieldingly resist end pressure upon the ap- 
plieator and also latéral pressures upon the same and its support, and whereby 
friction and wear Is reduced to a minimum, thus assuring long life and dura- 
bility to the device at a point where the strain and wear is greatest. To this 
end, a pair of fulcrum members 26 are provided which are made of spring 
wire having a straight middle portion 27 adapted to be rotatably mounted 
within bores 28 in the tubular end of body section S and which members are 
further provided with angularly bent fulcrum ends 29 adapted to seat at their 
pointed or rounded extremities in sockets SO in opposite sides of supporting 
member 24. It will be noted also that the angular relation of fulcrum end 29 
to the middle portion 27 is suCh that a latéral pressure upon applieator 23 and 
its support 2| against the extremities of the fulcrum ends 29 will tend, to 
rotate fulcrum members 26 at their middle portion 27 within bores 28. This 
tendency is spring-counteracted by inner right-ang'.ed ends 30' of members 26 
which engage at their free ends with liigs or stops SI intégral with the inner 
wall of section 3. A yielding play in various directions is thereby given to 
the fulcrum support 24 which relieves the strain on crank stem 23, although 
said stem is also preferably backed up by a spring 32 mounted upon the right- 
angled end of said stem and bearing against the shaft to yieldingly hold said 
stem to its seat, and which provides for a limited amount of irregular move- 
ment of said stem and prevents rattling and noise. The spring wire for thèse 
parts is preferably piano wire of suitable gage, and in practice the construc- 
tion as described has been found to stand up for iudeflnite periods without 
breaking and without appréciable wear and making an idéal fulcrum support 
for the uses and purposes set forth. 

"A screw cap 33 attached to the end of section S incloses the fulcrum mem- 
bers and provides a neat finish for the device at this point. Any suitable oil- 
ing médium may be employed between the operatrag parts, but as hère shown 
self-oiling felt washers 34 are used, which are sleeved over tubular member 
24 and pressed into a side slot 35 and into engagement with stem 25. The 
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electrical connections between the flelds and the brushes consist of flexible 
tinsel cords 86, and the Une connections are made through the hollow handle 
22." 

Appellee's expert Geier explains the construction of the motor in suit, the 
opération and how the movable brush mechanism is made to cause the arma- 
ture of the motor to rotate at différent speeds, as follows. viz.: 

"This motor consists of two field cores which are magnetized by coils of wire 
through which electric current passes, and the armature consists of a métal 
core or body with numerous slots containing coils of wire, and by the current 
passing thr.ough thèse coils successively, as the armature is revolved, varions 
sections of this armature are successively magnetized and the shifting of the 
brushes magnetizes relatively différent sections of this armature in relation to 
the field cores or magnets; or increases or decreases the 'lead' of the com- 
mutator with relation to the various sections of the armature. It might per- 
haps be clearer to state that a given section of the armature can receive its 
magnetism through the electric current passing through the corresponding coil 
on the armature, at an earlier or later point in its révolution with respect to 
the field magnets thereby increasing or decreasing the speed of the armature. 
The electric current passes through one of the wires, through the coils, around 
the field magnets, thence through a brush into a section of the armature wind- 
ing, and out through the other brush. The passage of the current through the 
coils of the field magnets, magnetizes them, and the passage of the current 
through a section of the armature magnetizes the armature, whereby the field 
magnets attract the magnetized armature and pull it around. The différent 
sections of the armature windings end in commutator segments so that as the 
armature revolves différent windings are successively brought into contact with 
the brushes, thereby shifting backwards the magnetized parts of the armature 
as the armature rotâtes forward, so that the field magnets cause a continuous 
rotation of the armature. Shifting the brushes backwards, against the ro- 
tation of the armature^ causes a given section of the armature to become 
magnetized sooner than it would otherwise hâve done so, and thereby increases 
the speed of the motor." 

The use of brushes in electric motors for varying the speed is concededly 
old. The means specified in the claims constitute what is claimed as new. 
Kirby, it is claimed, provided a spring-actuated friction device capable of 
producing a substantially constant pressure for retaining the rotatable brush 
holder in adjustable position against the disturbing influence of excessive vi- 
bration at the same time affording it almost unlimited adjustments at the will 
of the operator. This vibratory action is extremely wearing on the machin- 
ery and requires simple and strong constructions. 

Appellant's vibrator consists of "an electric motor and applicator having 
vibratory connections with said motor, in combination with a speed regulator 
for said motor, comprising a brush holder having frictional supporting parts 
and rotatably supported in respect to the field of the motor to vary the speed of 
the motor. It also consists of a hollow body or casing which supports the said 
motor and a shifting brush holder for said motor comprising a rotatable sup- 
port frictionally engaged with the said body by means of springs in combina- 
tion with an applicator and a vibratory support for said applicator operatively 
connected with said motor. The exhibit in question has two brush holders 
consisting of brass tubes clamped to a fiber washer which revolves about the 
armature shaft and is frictionally engaged against the top of the casing by 
two flat springs which are notched or serrated to supplément the friction of 
the above described washer against the cap. The purpose of the above 
described rotatable brush holder is to vary the speed of the motor and it 
does this." 

It is charged to infringe claim 9 because it is a vibrator which has embodied 
in its construction an electric motor, an applicator having vibratory connec- 
tion with the electric motor and a speed regulator for the electric motor com- 
prising a brush holder rotatably supported in respect to the field of the motor 
to vary the speed of the motor, the brush holder having a spring member to 
hold the brush holder in différent positions of adjustment, and being friction- 
ally engaged with the body portion to support the brushes in their proper 

230 F.— 28 
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relation to the commutator of the armature and to prevent thèse brushes 
from being rotated whlle so supported, and at the same time remain in what- 
ever position they may be set without the need of other fastening and to 
hold the brushes from rotating because of the rotation of the armature or 
from ordinary handling. "I flnd [in appellant's device] a black washer," says 
appellee's expert Geier, "of nonconducting material, probably flber, support- 
ing two brush holders, said washer being rotatably supported in the hollow 
body of the vihrator and supported in this position by two flat springs, es- 
sentially for the purpose as the construction described in claim 13." 

The reason for varying the speed of a rnotor in connection wlth an applicat- 
or is to vary the number of vibrations. In appellant's vibrator the springs of 
the brush holder support are stationary as against Kirby's rotatable spring 
brush holder. The two methods, says appellant's expert Driver, are mechani- 
cal équivalents. This admission the expert later sought to modify. Appel- 
lant's flat springs are ribbed or serrated as stated above, which fact, ne 
daims, serves to increase the friction of the washer against the cap. 

A number of patents were introduced by appellant from the prior art on 
what may be termed the rehearing. Of thèse, It will suffice to consider the 
Slater patent, No. 404,661, dated June 4, 1889, for an eleetric motor; Peng- 
net's patent, No. 595,731, granted December 21, 1897, for an eleetric motor; 
Wantz patent, No. 742,534, granted October 27, 1903, for a massaging imple- 
ment -, Kimble patent, No. 1,004,437, granted September 26, 1911, for an alter- 
nating current motor ; and Clark patent No. 854,983, granted May 28, 1907, for 
a massage machine. Besides thèse the record contains certain alleged prior 
uses and devices. Of thèse, the vibrasage machines, the Victor motor, the 
Truax-Pfanschïnidt vibrators, and the Slater and Farmer patents, so appellee 
claims, operate with a flexible shaft and are not self-contained in the sensé in 
which Kirby opérâtes, thus avoiding the higb vibration. This shaft arrange- 
ment présupposes a stationary type of motor and a rotatable instead of vi- 
bratory connection between the motor and implement operated, and also free- 
dom from; any résultant motion communicated from the implement to the 
motor. 

The record in the case consists largely of aflidavits and stipulations entered 
into by the parties, with a view to settling ail the questions between the par- 
ties and avoiding future litigation. Thus the court was in possession of ail 
facts deemed necessary for a final disposition. The District Court, on the rec- 
ord as it flrst stood and as it came to this court in the flrst instance, found 
the issues for the appellee. Afterwards, when appellant represented to this 
court that a large amount of pertinent évidence had been inadvertently over- 
looked, the District Court at our suggestion reconsidered the case in connec- 
tion with the later case of Geier Co. v. Julius Andréa & Sons Co. et al., 
pending in the District Court (no opinion flled), and held that cause in statu 
quo. Ail of the pertinent défenses, however, advanced in the later suit, are 
hère presented for détermination through stipulations of the parties. That 
record is before us, invested with the same force and effect as though regu- 
larly taken on the flrst hearing herein. 

The errors assigned assail the decree of the District Court on the ground 
of the alleged invalidity of the patent because of anticipation in the prior art, 
and want of patentable novelty as belng a mère aggregation, and the absence 
of proof to sustain infringement. Other facts appear in the opinion. 

Flanders, Bottum, Fawsett & Bottum, of Milwaukee, Wis. (Charles 
W. Hills, of Chicago, 111., and E. H. Bottum and F. E. Dennett, both 
of Milwaukee, Wis., of counsel), for appellant. 

Francis J. Wing and Albert Lynn Lawrence, both of Cleveland, 
Ohio, for appellee. 

Before BAKER, KOHLSAAT, and AESCHULER, Circuit Judges. 

KOHLSAAT, Circuit Judge (after stating the facts as above). 
[1] An understanding of just what appellee claims as the invention in 
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suit may serve to simplify the task of unraveling the many apparent 
snarls in the théories of the parties hereto. It must be borne in mind 
that the claims in suit cover a combination patent embracing a number 
of éléments, ail of which, or their équivalents, are essential. 

Considering first claim 13, there is the hollow body, an electric 
motor supported therein, including the field structure and armature, a 
shifting brush holder composed of a rotatable spring support friction- 
ally engaged with the body of the device, an applicator, a vibratory 
support therefor connected up with the motor. Àppellee's counsel say 
in their supplemental brief : 

"Kirby found It necessary, for his particular purpose, to augment the 
normal frictional engagement by laterally acting spring pressure, and such 
augmented friction without doubt is the iutent of his patent." 

And again : 

"Kirby * * * was the first to equip and manufacture manually opér- 
able electric vibrators with the compact frictional or spring retained mounting 
for the adjustable brushes, whereby the speed of the propelling motor might 
instantly be varied by the user as conditions required." 

Thus it appears that what the patentée claims is a self-contained 
hand vibrator, in which the brushes are so adjusted with référence to 
the commutator and other parts as to cause the brushes to bear continu- 
ously, under constant pressure, in their adjusted positions until a 
change therefrom is désirable, against excessive vibrations and other 
disturbing influences. In this way the operator secures even advance- 
ment or backward movement of the brushes. This seems to resuit 
from the résilient material and arrangement of the brush holders and 
the frictional engagement at lips 19 of ends 17 against edges 20 of the 
elongated openings 21 through which the brush holder ends extend to 
be grasped by the operator for rotating the brush holder on its axis and 
in respect to the commutator and the field, whereby the speed of the 
motor is governed and a change in the vibration is obtained. The 
spécification says, "The frictional engagement between the brush hold- 
er ends and stationary body section 2 firmly holds the brush holder in 
any position as set, and the ends are so disposed in respect to handle 
22 of the device" that the operator may move the brush holder with 
his thumb and employ but one hand in manipulating the vibrator. 

The resuit attained and claimed as new was the even and easy manip- 
ulation of the brush holders back and forth across the commutator 
sections for speed régulation, as against methods in the prior art in 
which devices are shown for locking, sub modo, the movement of the 
brushes or retaining them in fixed positions, either arranged before- 
hand or operated by lever or otherwise into and out of what may be 
termed locked positions, requiring a step by step advancement or re- 
versai. Thus, in the Slater patent, the adjustment of the brushes is 
regulated by rotating the brush holder arm, having a séries of small 
cavities on its inner face, against a fixed spring pawl or detent in the 
frame, which detent is adapted to spring into and out of the cavities 
as required. Manifestly, the movement of the brushes would, in that 
case, be a kind of step by step, or articulated or jerky movement, if 
firm enough to hold against great vibratory action only when the detent 
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is in the cavities prepared for it. In any case it must lack the even, 
steady frictional movement of the patent in suit. Then, too, it is capa- 
ble of acting in oniy a f ew— that is, some six — positions, while the Kir- 
by frictional action is continuons throughout the whole range of brush 
movements. We are unable to say that there is any spring or frictional 
élément in the actuation or movement of the Slater device. Evidently 
the Slater device has no vibratory connection with an applicator, nor 
does it appear that it ever went into any appréciable public use. The 
word "spring" as used in this device does not seem to imply resiliency, 
since the so-called spring pavvl or detent is freed from the cavities 
through the interior wedging action of the manually operated brush 
holder arm. 

Appellant finds what it considers indications of speed adjustment 
in the ebonite ring of the Pengnet patent, which rotatably mounts the 
brushes of the motor in that device. This ring is provided with teeth 
which mesh with a cogwheel "so that the brushes may be adjusted by 
turning the cogwheel to rotate the ebonite ring H," thereby setting and 
holding the brushes in their effective positions. It is in no sensé a 
speed regulator. The speed is regulated by a rhéostat or a reducing 
gear. This ebonite ring, together with its connections, constituting the 
brush ad j usting device is contained within the casing and evidently not 
intended to form a speed regulator. No applicator is shown. 

[2] The Kimble patent was granted September 26, 1911, upon an ap- 
plication filed May 15, 1905. While the patent was granted subsequent- 
ly to.that in suit, the application was prior. As we hâve often held, a 
patent speaks as an anticipation from the date of its issue and not from 
the date of filing the application. Both the Kimble patent and the al- 
leged Kimble prior motor show no means for stationing the brushes 
against rotation other than manual action. The means for altering the 
speed of the armature consists of a sleeve, rotatable upon a hollow shaft 
and carrying the brushes which bear upon the commutator. 

The Adams-Randall vibrator is not self-contained. Its speed 
regulating provision is exterior of the case. It consists of 
varying sets of batteries or résistances which may be eut into and out 
of circuit. Manifestly it does not anticipate the device of the patent in 
suit, nor does the Wantz device so anticipate. Louis E. Samms, who 
is an agent for this latter device, says Wantz never has employed brush 
shifting apparatus for small motors, and that the brushes were equip- 
ped at the factory and made normally inaccessible by the surrounding 
casing. 

|*3] We hâve examined the other patents, prior uses and devices 
cited, and find none of them to anticipate the device of claim 13 when 
construed as above stated. Nor do we deem said claim, as construed 
by us, rendered invalid by reason of the character of the remaining and 
hère unasserted claims of the patent. It covers f eatures not included in 
any of the other claims. Moreover, we are not disposed to insist on a 
strict application of the principle invoked, except in cases where there 
is unquestionable évidence of duplication of claims. Such is not the 
case hère. The same is true of claim 9. It omits the holiow body and 
the location therein of the motor, and differs from claim 13 in a num- 
ber of respects, and is, in our judgment, sufficiently distinct from the 
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remaining claims to escape the condemnation imposed by appellant. It 
states the concept of claim 13 in a différent and modifiée! way. It calls 
for vibratory connection with the motor and the speed regulating ar- 
rangement comprising the brush holder having frictional supporting 
parts, and rotatably supported in respect to the field of the motor to 
vary the speed of the motor. 

Construed as above, we hold the claims in suit to be valid. The 
claims contemplate rather éléments to effect a definite resuit than of a 
spécifie mechanical form, and should 'in our judgment be so construed. 
Appellant's vibra tor has appropriated the concept of Kirby as a unita- 
ry machine. "The constructions of defendant's [appellant's] vibrators 
and the vibrator of the Kirby patent in suit are mechanical équivalents 
for holding the brushes in selected positions of adjustment for the 
purposes desired," said appellant's expert in an unguarded moment. 
Notwithstanding the witness' modification of this admission thereafter, 
the proposition seems to be true. Appellant's two corrugated springs 
constitute the équivalent of opposing walls of the elongated openings 
21 of appellee's device, while the rotatable supporting dise is forced 
thereby against the recessed casing to frictionally engage the casing 
throughout ail positions of adjustment of the brushes. This affords 
the frictional engagement intended by claim 9. The corrugations of 
appellant's device serve little or no other purpose than to increase the 
friction so as to hold the brushes in any position. The inner frictional 
bearings of both devices against the interior of the frames, adjacent to 
the motor shaft, are identical, and the stationary mounting of the 
springs of both attain the same resuit. Appellant plainly has the spring- 
pressed frictional engagement of the brush holder with the casing. 
Thèse springs with the casing comprise frictional supporting parts as 
covered by claim 9, and when associated with the insulating dise com- 
prise a rotatable spring support frictionally engaged with the body as 
covered by claim 13. 

Both of the claims may be read upon appellant's vibrator. We re- 
gard the rotation of the springs as the équivalent of the stationary 
mounting thereof in the devices under considération. Appellant's cor- 
rugated springs must be sufficiently résilient to hold the brush holder 
and its friction dise within its recess in the frame. By bearing upon 
the brushes, the frictional force of thèse springs, augmented by what- 
ever of detaining action is produced by the corrugations, affords such 
frictional engagement on the dise side of the brush holder as will hold 
the brushes in any position of adjustment. 

[4] There is no invention in the mère reversai of parts when the re- 
suit produced is the same. Adam v. Folger, 120 Fed. 260, 56 C. C. A. 
540. Appellee's brushes are mounted upon a rotatable bowed spring 
which bears against the body or frame laterally for frictionally retaining 
the brushes in position. Appellant uses two nonrotatable springs which 
serve to conduct current to the brushes, while at the same time they 
supply frictional engagement between the annular, rotatable brush hold- 
er and the casing of the alleged infringing vibrator. The concept of the 
latter succeeded and was evidently suggested by the patent in suit. 
The Kirby vibrator provides a hand supported device with self-contain- 
ed brush adjustment — self-contained speed controlling means, which, as 
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above stated, were new with Kirby. This, appellant has appropriated. 
Its utility the appropriation of the device by appellant serves to con- 
cède. 

The decree of the District Court is affirmed. 



SWINDELL et al. v. YOTJNG STOWN SHEET & TUBE CO. 

(Circuit Court of Appeals, Sixth Circuit. February 8, 1916.) 

No. 2676. 

1. Courts <§=>290— United States Courts — Jurisdiction — Nature of Action 

and amount involved. 

Judicial Code (Act March 3, 1911, c. 231) § 24, par. 1, 30 Stat. 1091 
(Comp. St. 1913, § 991), provides, relative to the jurisdiction of District 
Courts, that the provision therein as to the sum or value of the matter in 
controversy shall not apply to the cases mentioned in succeeding para- 
graphe. Section 256, par. 5 (Comp. St. 1913, § 1233), provides that the 
jurisdiction of United States courts of'all cases arising under the patent or 
.copyright laws shall be exclusive of the courts of the several states. A 
bill and answer were in the ordinary forms employed in patent suits, ex- 
cept that the ultimate issue was whether plaintiffs were entitled to dam- 
ages in the form of flxed royalties, instead of an intleflnite sum in the 
form of profits, and an injunction was prayed restraining défendant from 
further using infringing furnaces until it should pay plaintiffs- such flxed 
sum. Held, that the District Court ïiad jurisdiction, though the sum 
involved was less than $3,000, as the bill showed that plaintiffs invoUed 
the aid of the patent laws, and the suit ruight be said to hâve arisen under 
those laws. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. § 832; Dec. Dig. 
@=>290.] 

2. Accord and Satisfaction <§=>11(2) — Compromise and Settlement <§=» 

5(2) — Part Payment Conditioned on Acceptance in Full — "Liqui- 

DATED." 

Patentées of an improvement in annealing furnaces constructed and ln- 
stalled furnaces for défendant, for which défendant paid a license fee of 
$250 each. Thereafter défendant built four additional furnaces, and the 
patentées presented a bill for royalties thereon at $250 each. Défendant 
declined to pay until convinced by decree that it was infringing the 
patentées' rights. In a suit against a third party the patent was subse- 
quently held valid and infringed, and défendant thereafter mailed the 
patentées a check for the amount of the bill previously presented, with 
interest, and a receipt for such amount "in full payineut," with a request 
that it be receipted and returned. The patentées retained and cashed the 
check, but, instead of signing the receipt, sent défendant a new account 
for royalty at $500 for each furnace, crediting thereon the amount of the 
check. They claimed that they had seasonably notifled defendant's counsel 
that they had established this flxed royalty fee, but défendant denied that 
its counsel received this information as its représentative, and denied 
knowledge that the flrst bill had been canceled or withdrawn until re- 
ceipt of the new account. Held, that there was an accord and satisfac- 
tion, as an amount is not "liquidated," within the rule as to accord and 
satisfaction, unless the amount claimed has been ascertained and agreed 
on or flxed by opération of law. 

[Ed. Note. — For other cases, see Accord and Satisfaction, Cent. Dig. §§ 
70, 77 ; Dec. Dig. ©=11(2) ; Compromise and Settlement, Cent. Dig. §§ 12, 
13; Dec. Dig. <S=>5(2). 

For other définitions, see Words and Phrases, First and Second Séries, 
Liquidated.] 

(g=»For olher casea see same topic & KBY-NUMBER In ail Key-Numberea Digests & Indexes 
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3. Patents <®=>1 — Rights of Patentée — Source. 

The patent law is not the source of a patentee's right to fix the priée 
of his patented article, nor of the right to make, use, and vend such ar- 
ticle, thèse being natural or inhérent rights of the patentée; but the 
patent law is the source of his right to exelude others from making, 
using, and vending such article. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 1; Dec. Dig. 

4. Patents <S=j1 — Rights of Patentée — Nature. 

A patentee's exclusive right to make, use, and vend the patented article 
is a franchise, possessing the qualities and characteristics of property 
during the life of the patent, and may be dealt with like any other prop- 
erty. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 1; Dec. Dig. 

Appeal from the District Court of the United States for the East- 
ern Division of the Northern District of Ohio; Wm. L. Day, Judge. 

Suit by Edward H. Swindell and others against the Youngstown 
Sheet & Tube Company. From a decree dismissing the bill, complain- 
ants appeal: Affirmed. 

Stearns, Chamberlain & Royon, of Cleveland, Ohio, for appellants. 
Hine, Kennedy & Manchester, of Youngstown, Ohio, for appellee. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

WARRINGTON, Circuit Judge. This is an appeal from a decree 
dismissing the bill of complaint. It was agreed by the parties to the 
suit that the question presented by the . appeal could be determined 
without examination of the pleadings and évidence, and, with the ap- 
proval of the District Court and in pursuance of new equity rule 77, 
the parties signed a statement of the case with a view of showing how 
the question arose and was decided below, setting forth such of the 
agreed facts as were deemed essential to a décision of the question 
hère, and so the pleadings were not included. Prior to the submission 
in the court below it was stipulated that the case should be presented 
there "for final hearing upon an application for injunction upon no 
other issue except one of accord and satisfaction." 

Appellants were seeking to recover $797.18 as a balance of royal- 
ties claimed to be due in conséquence of alleged construction and use 
by défendant of four annealing furnaces in accordance with certain 
letters patent belonging to appellants. From the facts so presented, 
however, it is uncertain whether the suit was grounded upon the letters 
patent and alleged infringement, or simply upon the claim for the 
sum of money stated. Upon the hearing hère this uncertainty gave 
rise to a question of jurisdiction, which resulted in bringing up the 
pleadings. 

[1] The bill and answer are of the ordinary forms employed in pat- 
ent suits, except that the ultimate issue was whether plaintiffs were 
entitled or not under the patent to recover damages in the form of 
fixed royalties, instead of an indefinite sum in the form of profits; 
and an injunction was prayed restraining défendant from further us- 

Ê=s>For other cases see same topic & KEY-NUMBER lu ail Key-Numbered Digests & Indexes 
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ing the furnaces in question "until the said défendant shall pay to your 
orators the said sum of seven hundred ninety-seven dollars eighteen 
cents ($797.18), additional to the costs herein." 

The plaintiffs were entitled to the sélection of the laws upon which 
they would rely to maintain their suit, and we think the bill shows they 
invoked the aid and protection of the patent laws; indeed, the suit 
may be said to hâve arisen under those laws, notwithstanding the fact 
that definite royalties, instead of profits were made the ultimate ob- 
ject of the recovery. Healy v. Sea Gull Specialty Co., 237 U. S. 479, 
480, 35 Sup. Ct. 658, 59 L. Ed. 1056 ; Geneva Furniture Co. v. Karpen, 
238 U. S. 254, 258, 35 Sup. Ct. 788, 59 L. Ed. 1295 ; The Fair v. 
Kohler Dye Co., 228 U. S. 22, 25, 33 Sup. Ct. 410, 57 L. Ed. 716; 
White v. Rankin, 144 U. S. 628, 635, 12 Sup. Ct. 768, 36 L. Ed. 569; 
Picture Talking Machine Co. v. The Fair, 123 Fed. 424, 425, 61 C. 
C. A. 58 (C. C. A. 7th Cir.) ; Dunham v. Bent (C. C.) 72 Fed. 60, 
61 ; Seibert Cylinder Oil Cup Co. v. Manning (C. C.) 32 Fed. 625, 
626. It is scarcely necessary to say that such a suit may be maintained 
for a sum less than $3,000, in view alike of the proviso.to the first 
paragraph of section 24 of the Judicial Code (see also 36 Stat. 1086, 
1091, and Judicial Code, § 256, par. 5), and of the rule of décision 
settled prior to the enactment of the proviso. Miller-Magee Co. v. 
Carpenter (C. C.) 34 Fed. 433, 434, opinion by Circuit Judge, later 
Mr. Justice, Jackson, approved in Re Hohorst, 150 U. S. 653, 662, 
14 Sup. Ct. 221, 37 L. Ed. 1211 ; Ames v. Hager (C. C.) 36 Fed. 129, 
130; Westinghouse Air Brake Co. v. Great Northern Ry. Co., 88 Fed. 
258, 260, 31 C. C. A. 525 (C. C. A. 2d Cir.); Lewis Blind Stitch Co. 
v. Arbetter Felling Mach. Co. (C. C.) 181 Fed. 974, 977. It follows 
that the court below had jurisdiction. 

[2] Upon the issue of accord and satisfaction the Çistrict Court, 
under the facts there presented, found in favor of the appellee. The 
patent in suit, No. 624,401, was issued to William Swindell, no<w de- 
ceased, and John C. Swindell, May 2, 1899, for an improvement in 
annealing furnaces. According to the agreed statement of facts the 
appellee, prior to 1909, constructed and installed "some of thèse fur- 
naces," for- which appellee paicl to appellants a license fee to use the 
furnaces. This is made clear by certain admitted allégations of the 
bill and by part of the correspondence. It there appears that the pat- 
entées prior to 1910 constructed and installed at the works of appellee 
three furnaces for which appellee paid "certain fées" ; and the cor- 
respondence shows that another furnace was constructed later for the 
appellee, but whether by the patentées is uncertain, though it appears 
that the royalty paid on that furnace (in February, 1906), and also on 
the earlier furnaces, was $250 each. In 1909 appellee built four ad- 
ditional furnaces, and the royalties claimed in respect of thèse are the 
subject of the présent controversy. On February 28, 1910, the pat- 
entées presented to the appellee an account against it as follows : 

"To royalty on four (4) Swindell patent annealing furnaces @ $250 each, 
$1,000.00." 

This account was presented several times in 1910, once in duplicate, 
and twice later in the form of "bill rendered." A dispute at once 



SWINDELL V. YOUNGSTOWN SHEET <fe TUBE CO. 441 

arose concerning both the validity of the patent and the claim of in- 
f ringement ; the appellee caused tests to be made of the f urnaces and 
the results reported to the patentées; both sides were advised by coun- 
sel, the counsel for the patentées concluding that there was, and coun- 
sel for the appellee that there was not, in f ringement; and this was 
apart from the question of validity. The dispute was continuedi 
through correspondence until December 23, 1910, when the appellee 
declined to pay the license fées, at least until it should be "convinced, 
either by the decree of the court or otherwise, that we are infringing 
on any part of their (patentées') rights, as a matter of principle." 
After that date the patentées instituted an action in the United States 
District Court for the Western District of Pennsylvania against George 
Hagen for infringement of the letters patent, where, on August 27, 
1912, the patent was held to be valid and infringed (198 Fed. 490), 
and on April 4, 1913, the decree was affirmed (204 Fed. 442, 122 C. 
C. A. 628 [C. C. A. 3d Cir.]). On the 15th of July following, the 
appellee sent a letter to appellants, stating that it understood the pat- 
ent had been upheld and that it was mailing to them a check "cover- 
ing your invoice of February 28, 1910, plus interest at 6 per cent. 
per annum." Inclosed with the letter were the check and a "voucher," 
the check containing thèse words and figures : 

"For payaient of your invoice of February 28, 1910 $1,000 00 

3 years, 4 months, 17 days interest at 6% 202 82 



$1,202 82" 
The accompanying voucher was as follows : 

"Received of tlie Youngstown Sheet & Tube Company twelve hundred two 
and eigbty-two one-hundredths dollars, in full payment of above account. 
* * * Eeceipt and return this voucher in envelope provided." 

The letter, with the check and voucher, was received by appellants, 
who cashed the check and retained the money, but did not sign or re- 
turn the voucher. Correspondence followed, and on the 6th of August 
the patentées sent another account for royalty on the same furnaces, 
but at $500 for each, in ail $2,000, crediting thereon the amount of 
appellee's check, $1,202.82, and so leaving the balance, $797.18, now 
in issue. This was the first présentation of such an account, and it 
resulted in further dispute between the parties. The reason assigned 
by the appellants for so increasing the royalty was because of the "ex- 
tensive litigation" which they had "gone through to establish this pat- 
ent." They claim ed in effect that they had seasonably notified coun- 
sel for appellee that they "had established a fixed royalty fee of $500 
per furnace." Appellee's version of this is that, if the counsel named 
was so advised, he "simply accepted this information as information 
and not in any way as our représentative," insisting that the bill it 
had paid, with interest, was never "canceled or withdrawn" to its 
knowledge; and so it is not open to fair inference that appellee was 
even notified of the increase in royalty until it received the new ac- 
count. It is to be observed that this was after it had mailed its check 
and voucher to appellants. But, whatever the facts may be as to 
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notice, it îs certain that the parties never agreed upon the new roy- 
alty. 

It is neyertheless claimed for appellants that the new "license fee" 
"was liquidated as soon as the complainants made the charge," and 
consequently that "there was "no considération for the waiver of the 
balance due." The new license fee, however, could not be liquidated 
by the act alone of appellants. The word "liquidated," in the sensé 
of the rule relied on by counsel, signifies that the amount claimed has 
been ascertained and agreed on or fixed by opération of law. Chicago, 
Milwaukee, etc., Ry. v. Clark, 178 U. S. 353, 372, 20 Sup. Ct. 924, 44 
L. Ed. 1099; Redmond v. Atlanta & Birmingham Railway, 129 Ga. 
133, 138, 58 S. E. 874; Treat v. Price, 47 Neb. 875, 883, 66 N._ W. 
834. It is not suggested that the amount was agreed on; and it is 
not shown how the increased license fee can be said to hâve been 
"fixed by opération of law," unless it is meant to ascribe such an at- 
tribute as this to the act alone of a patentée in fixing or changing a 
license fee; but this might as well be said of his act in fixing or 
changing the price of his patented device — the patented furnace in the 
présent instance. 

[3, 4] The patent law is not the source of a patentee's right to fix 
the price of his patented article, nor of the right himself to make, 
use and vend the article; thèse are natural or inhérent rights of the 
patentée. As Judge Denison said, when speaking for this court in 
Herman v. Youngstown Car Mfg. Co., 191 Fed. 579, 584, 112 C. C. 
A. 185: 

"A patent is not the grant of a right to make or use or sell. It does not, 
directly or indirectly, imply any such right. It grants only the right to ex- 
clude others." 

And see Bloomer v. McQuewan, 55 U. S. (14 How.) 539, 548, 14 
L. Ed. 532; Paper Bag Patent Case, 210 U. S. 405, 425, 28 Sup. Ct. 
748, 52 L. Ed. 1122; Fuller v. Berger, 120 Fed. 274, 278, 56 C. C. 
A. 588, 65 L. R. A. 381 ; Macomber on Fixed Law of Patents (2d 
Ed.) 687. 

The patent law is, however, the source of the patentee's right to 
exclude others, and so the entire or partial disposai of this right is 
involved in any transaction requiring payment of a license fee. This 
exclusive right is, of course, a franchise, possessing the qualities and 
characteristics of property during the life of the patent, and may be 
held and dealt with like any other kind of property belonging to the 
patentée. Wilson v. Rousseau, 45 U. S. (4 How.) 645, 673, 11 L. 
Ed. 1141; Hollister v. Benedict Mfg. Co., 113 U. S. 59, 67, 5 Sup. 
Ct. 717, 28 L. Ed. 901 ; Bernent v. National Harrow Co., 186 U. S. 
88 to 90, 22 Sup. Ct. 747, 46 L. Ed. 1058; Dowagiac Mfg. Co. v. Min- 
nesota Plow Co., 235 U. S. 641, 648, 35 Sup. Ct. 221, 59 L. Ed. 398; 
United States v. American Bell Tel. Co. (C. C.) 29 Fed. 17, 43 (opin- 
ion by Circuit Judge, later Mr. Justice, Jackson). 

The right, then, of a patentée to sélect the amount he will charge as 
a license fee is an incident to his absolute ownership and power to 
dispose of his exclusive franchise, his property ; and, so far as amount 
of the license fee is concerned, this right cannot be differentiated from 
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the inhérent right of the patentée to fix the selling price of his patented 
article. Both rights dérive their ultimate sanction through acceptance, 
and consequently in contract or agreement. Macomber correctly states 
the rule when he says (page 825) : "Royalties arise out of contract 
and agreement." It results that the assertion of a liquidated claim 
cannot be sustained, and that the rule applicable to the settlement of 
liquidated claims need not be considered. 

What, then, was the effect of the transaction which involved the ac- 
ceptance of appellee's check, the collection and rétention of the money 
it represented, and the failure to sign and return the voucher? We 
think Judge Day was right in holding that the transaction amounted 
to an accord and satisfaction. It is said that when appellee sent its 
check in July, 1913, there never had been any dispute between the par- 
ties as to the amount of the license fee; but according to this record 
the understood license fee was $250 for each of the furnaces. This 
was shown, not only by the February account, but also by the previ- 
ous course of dealing between the parties, already alluded to, in respect 
of four other furnaces ; and if it be assumed that appellee had notice 
of the purpose to demand an increased license fee, it is a mistake to 
say that the amount was not in dispute. It is also said that at the 
time the check was sent there was no "dispute between the parties 
as to the validity of the patent or the infringement of it"; and yet, 
in addition to what has already been pointed out, the first assignment 
of error is based on the claim that the évidence shows that appellee 
refused to pay the account rendered in February, 1910, "because com- 
plainants' patent was not valid, and because the furnaces used * * * 
did not infringe" the patent. There is nothing to show that thèse 
différences between the parties were composed until the check was sent 
and the money it represented was received and retained as stated. 

It is not necessary to consider the effect of appellee's refusai in De- 
cember, 1910, to pay the invoice of the previous February, since the 
refusai at last was "until" appellee became "convinced, either by the 
decree of the court or otherwise," that it was "infringing on any of 
their rights"; for, conceding that this amounted to a rejection of ap- 
pellant's offer of February, 1910, the appellee's letter of July 15, 1913, 
inclosing its check and voucher, was in effect a distinct offer of settle- 
ment alike of the claim and the dispute. It was open to appellants 
to reject this offer, but they could not both accept and reject. The 
language of the check and that of the voucher plainly disclosed a 
conditional proposai to make a full and final settlement; and this 
could not be frustrated simply by presenting a new and enlarged ac- 
count, with a crédit thereon of the amount of the check. The réten- 
tion of the money was an acceptance of the condition upon which it 
was tendered. The transaction thus comprised the essential and fa- . 
miliar éléments of an accord and satisfaction. United States Bobbin 
& Shuttle Co. v. Thissell, 137 Fed. 1 and 3, 69 C. C. A. 651, and cita- 
tions (C. C. A. lst Cir.), writ of certiorari denied 199 U. S. 608, 26 
Sup. Ct. 749, 50 L. Ed. 331 ; Thissell v. United States Bobbin & Shut- 
tle Co., 157 Fed. 1005, 85 C. C. A. 680 (C. C. A. lst Cir.); In re 
D. H. McBride & Co. (D. C.) 132 Fed. 285, 287, 289; Grain & Hay 
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Co. v. Conger, 83 Ohio St. 169, syllabus, 171, 174, 93 N. E. 892, 32 
L. R. A. (N. S.) 380; Richardson v. Taylor, 100 Me. 175, 177, 60 Atl. 
796; Nassoiy v. Tomlinson, 148 N. Y. 326, 329, 331, 42 N. E. 715, 
51 Am. St. Rep. 695^; Canton Coal Co. v. Parlin, etc., Co., 215 111. 
244, 247, 74 N. E. 143, 106 Am. St. Rep. 162 ; Jenkins v. Nat. Mut. 
B. & L. Ass'n, 111 Ga. 732, 734, 36 S. E. 945; Cunningham Co. v. 
Rauch-Darragh Grain Co., 98 Ark. 269, 273, 135 S. W. 831 ; Wil- 
liams v. Bienenzucht, 54 Mise. Rep. 209, 104 N. Y. Supp. 438 ; Knapp 
& Co. v. Syrup Co., 137 Mo. App. 472, 478, 119 S. W. 38; Bass Dry 
Goods Co. v. Roberts Coal Co., 4 Ga. App. 520, 521, 61 S. E. 1134. 
Decree affirmed, with costs. 
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(Circuit Court of Appeals, Nlnth Circuit. February 7, 1916.) 

No. 2589. 

Patents <&=»328 — Validity and Infringement — Chock Attachaient fob 
Cars. 

The McConnell patent, No. 901,815, for a chock attacliment for log 
cars, 1s for improvements ouly, and In view of the prior art is limlted to 
the précise devices snown and described. As so limited, helê not in- 
fringed by the devices of the Chandler patent, No. 1,066,795. 

Appeal from the District Court of the United States for the Dis- 
trict of Oregon ; Chas. E. Wolverton, Judge. 

Suit in equity by Clayton T. Eaid and Joseph A. McConnell against 
the Twohy Bros. Company, the Northwestern Equipment Company, 
and Elbert G. Chandler. Decree for défendants, and complainants 
appeal. Affirmed. 

Stapleton & Sleight and Joseph L. Atkins, ail of Portland, Or., for 
appellants. 
William R. Utzenberg, of Portland, Or., for appellees. 

Before GILBERT and ROSS, Circuit Judges, and RUDKIN, Dis- 
trict Judge. 

ROSS, Circuit Judge. The appellants were complainants in the 
court below in a suit for the alleged infringement of a patent issued 
in 1908 to the appellant McConnell — the alleged infringers operating 
under and in pursuance of a patent issued about five years thereafter 
to the appellee Chandler. McConnell declared in his patent, among 
other things, that his invention "relates to logging cars and the like, 
and more particularly to chock attachments designed to be secured 
upon a car for the purpose of holding logs or timbers against dis- 
placement upon the car. Another object is to provide an adjustable 
chock, which, when in operative position, is securely held in place and 
cannot be forced accidentally out of proper position. Another object 
is to provide novel means whereby chocks can be moved into lowered 
positions, said means being so disposed that there is no danger of the 

<g=sFor other cases see saine topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
•Rehearing denied May 8, 1918. 
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released logs falling upcn the operator. Another object is to provide 
simple means for detachably securing the attachment to a car. With 
thèse and other objects in view, the invention consists of certain novel 
features of construction and combinations of parts," afterwards de- 
scribed in the spécifications; the patent concluding with 10 claims. 

We see no merit whatever in the contention on the part of the ap- 
pelants that the patent issued to McConnell was in any respect of 
a pioneer character, for the record discloses that years before pat- 
ents had been issued to other persons having the same objects in view, 
as well as some similar features, and, indeed, that McConnell was 
compelled by the Patent Office to amend his claims in several respects 
in order to avoid anticipation and to secure a patent at ail. The 
earliest patent found in the record was issued August 7, 1888, to one 
Wilbur, who declared therein: 

"My Invention relates to certain new and useful improvements In devlces 
for holding logs or lumber upon a frame when it is desired in transporting, 
the same consisting in the construction and combination of the parts, as will 
be hereinafter fully set forth, and speciflcally pointed out in the claims. In 
the accompanying drawings, Figure 1 is a front view of a supporting frame, 
showing my improvement applied thereto, said frame being supported by a 
suitable truck. Fig. 2 is a plan view. Fig. 3 is a détail perspective view. 
Fig. 4 Is a détail view of one of the links detached. The frame or support to 
which my improvement Is adapted to be applied may be used in connection 
either with a car truck for transporting logs or upon a truck for carrying 
logs to a sawing mechanism in a sawmill. 

"A refers to a beam, two of which are employed, each being provided on 
its upper edge with an angle iron, a, upon which the logs will rest to hold 
them from longitudinal movement. The beams are secured to suitable truck 
trames. B and B' refer to guide strips, which are sècured to the upper and 
lower edges of the beam A, so as to project outwardly therefrom to form slots 
in which the serrated bars C may rnove vertically. The serrated bar has its 
ends reduced to lie between thèse guides and the edge of the beam. The upper 
edge of this bar G is T-headed, the outer flange of which is serrated, as 
shown at e. To the T-head of the bar G is secured a sliding block, D, one 
edge thereof being beveled or inclined, as clearly shown in Fig. 1. The sliding 
block has pivoted to its lower edge, opposite the serrations, a pawl, e; which 
has an inward projection which engages with the serrations c, said pawl being 
held normally against the serrations by a spring, e'. The sliding block D 
eau be slid or moved upon the serrated bar in one direction by siniply push- 
ing the same ; but to ruove it in an opposite direction it is necessary to elevate 
the pawl. 

"Suitably pivoted to the sides of the beam A are links E E, which are 
bifurcated at one end, as shown at /, and the sides thereof are recessed, as 
shown at /', so that when they are tunied upon their pivots to lie horizontal, 
as shown in dotted Unes, Fig, 1, the Connecting bar will lie vvithin said re- 
cesses to permit the serrated bar to be depressed sufficiently to allow the slid- 
ing blocks D to lie on a Une or'beueatb. the upper edge of the beam A. The Con- 
necting bar F is pivoted to each of the links and also to a trip rod, G. This 
trip rod is connected to a pivoted bar, H, the front end of which is recessed 
for the réception of the reduced end of the trip rod and within which the said 
trip rod is pivoted. This bar il is provided on its upper edge with a pin, 
which serves to hold in place a wrench or lever, /, for operating the same. 
The bar H is held on a Une with the trip rod when the links are elevated, by 
a spring catch, h. 

"The attachment hereinbefore described is applied on each side of the 
beam A. When it is desired to hold logs on the beam A, the lever or wrench 1 
is slipped over the bar H to depress the spring h, and then by pressing the 
lever downwardly the parts are caused to assume the position shown in 
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dotted Unes Fig. 1, the sliding blocks D being below the upper edge of the 
beam. Logs are then loaded upon the beams, and the serrated bars are elevat- 
ed by moving the trip rods and parts connected therewith to the position 
shown in Fig. 1 in full Unes, when the sliding blocks will be moved above 
the upper edge of the beam and can be slid upon the serrated bar to abut 
against the logs and prevent them rolling offi the beams. 

"Having thus described my Invention, I claim — 

"1. In eombination with the beam A and serrated bar 0, provided with ad- 
justable sliding blocks, links pivoted to the beam and connected to each 
other to be operated simultaneously for elevating the serrated bar, and ad- 
justable block carried thereby, substantially as shown, and for the purpose 
set forth. 

"2. In eombination with the beam A, guide strips B B, B' B', vertical 
moving bars held by said guide strips and provided with suitable sliding 
blocks D D, links IS, pivotally secured to the beam A and to Connecting bars F, 
and the trip rods G, pivotally secured to the ends of the bars H, the parts 
being organized substantially as shown, and for the purpose set forth. 

"3. In eombination with a beam, A, a vertically movable serrated bar carry- 
ing sliding blocks D, links E, having the upper portions thereof bifurcated 
and one of the slides recessed, a Connecting bar pivotally secured to said links, 
and a trip rod for operating the same, substantially as shown, and for the 
purpose set forth. 

"4. In eombination with a compound trip rod, G, for the purpose set forth, 
a wrench or lever for moving one of the sections thereof, having a bifurcated 
head, one member extending beyond the other and curved at its end to 
operate or depress a spring catch employed for holding the trip rod, substan- 
tially as shown, and for the purpose set forth." 

In 1889 there was issued to one Thompson a patent for "dog at- 
tachaient for log cars," in which patent the patentée declared : 

"My invention relates, to an improved dog attachment for log cars, wagons, 
sleds of ail 'descriptions, and log decks in saw mills, and has for its object to 
provide a simple device whereby the logs may be effectually retained in posi- 
tion upon the body of the car or wagon or other log carrier or holder and ex- 
peditiously released therefrom at the proper time. The invention has for its 
further object to provide a séries of dogs so arranged that the said dogs may 
be raised or lowered simultaneously, and wherein the dogs upon either side 
of the body may be manipulated independently" 

— and among the spécifications of which patent, referring to the ac- 
companying drawings, there was the f ollowing : 

"Figure 1 is an end view of a log car having my improvement applied 
thereto, and illustratiug the dog in position to retain the logs upon the car ; 
also illustrating a pivoted dog at one end of the bolster and a rigid dog at 
the opposite end. Fig. 2 is a side élévation of the bolster illustrated in Fig. 
1, showing a dog in position to admit of the dumping of the logs. Fig. 3 is a 
plan view of the device a slightly modified fonn of bracket being shown. 
Fig. 4 is a side élévation of a bolster, illustrating a pivoted dog applied to 
both ends thereof ; and Fig. 5 is a détail view of the manipulating lever and 
the link connection between the said lever and dog." 

The next patent f ound in the' record was issued to one Matheny 
January 23, 1894, who therein declared his invention to consist "of 
a new and improved form of bunk for logging trucks. The object is 
to provide a bunk which may be convenient to load, will hold the logs 
securely both against rolling off and sliding thereon, and may be 
easily and safely unloaded. This is secured by the means described 
in the spécification hereinafter" set out, together with accompanying 
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drawings, in the course of which spécifications he stated, among other 
things that: 

"To hold the logs from rolling off sidewlse I use chock bloeks G, or cheese 
blocks as they are sometimes called. Thèse are adjustable to différent posi- 
tions on the bunks, and may be dropped down level with the top of the bunk, 
so that the logs may roll off unhindered." 

In the subséquent patent issued to one Parsons in 1905, he describ- 
ed his invention as follows: 

"This invention relates to means for securing logs, lumber, and like material 
upon the bolsters of trucks or running gear of cars or wagons used in the 
hauling of same. The invention aims to provide for ready adjustment of 
the chock or load retainer upon the bolster, the firm securance of the same in 
the adjusted position, and its quick release when it is required to unload" 

— adding a spécifie description of the various éléments in the form 
preferred, together with accompanying drawings. 

In view of the state of the art as disclosed by the f oregoing patents, 
the contention that the McConnell patent is a pioneer one, and there- 
fore entitled to the broad construction to which the latter are rightly 
entitled, does not, in our opinion, merit discussion. Being a mère im- 
provement on the prior art, McConnell is only entitled to the précise 
devices described and claimed in his patent, and if the devices em- 
bodied in the Chandler patent can be differentiated, it is clear that the 
charge of infringement cannot be maintained. Such is the well-estab- 
lished law. Kokomo Fence Machine Co. v. Kitselman, 189 U. S. 8, 
23 Sup. Ct. 521, 47 L. Ed. 689; Boyd v. Janesville Hay Toll Co., 158 
U. S. 260, 15 Sup. Ct. 837, 39 L. Ed. 973; Railway Co. v. Sayles, 97 
l}. S. 554, 24 L. Ed. 1053; McCormick v. Talcott, 20 How. 402, 15 
h. Ed. 930. 

It is in substance urged on behalf of the appellants that while some 
of the devices of the Chandler patent may differ in name, form, or 
shape, they do the same work, in substantially the same way, as sim- 
ilar devices of the McConnell patent, and as they confessedly accom- 
plish the same results, that they are the mechanical équivalents of the 
latter, and that therefore infringement is established. But we agrée 
with the court below that in at least two respects there is a substantial 
différence in the opération of the devices of the two patents in ques- 
tion. A careful examination of them and of the drawings respective- 
ly annexed satisfies us that the court below correctly described them 
as follows : 

"The McConnell patent consists of two parallel beams, which are dis- 
posed crosswise of a car, and are detachably affixed thereto. Between and 
on the outer side of thèse beams are arrangea rods so disposed as to operate 
a chock upon the opposite side of the car, so that when the car is loaded with 
logs the chock may be lowered and thus release the logs, by which they are 
dumped from the car. Between the beams, and secured to the opposing faces 
thereof, are combined guiding and stop devices, each of which consists of a 
face plate having an intégral longitudinally extending ratchet bar, and also 
a longitudinally channeled guide formed intégral with the face plate, located 
above, but beyond, the ratchet bar. Interposed between the stop devices of 
each pair is a chock consisting of a bowed or curved arm, having trunnions, 
designed to travel with the guides. Those portions of the trunnions outside 
of the guides and above the ratchet bars are provided with cam faces, termi- 
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nating In shoulders, so designed that when the chock is swung upward they 
turn downward into engagement with the adjoining teeth of the ratchet bar. 
An arm extends downward from each of the chocks, and pivotally Connecting 
with it is a rod called a link, having a séries of apertures any one of which 
is designed to receive a wrist or pin on the extended chock. From the other 
side of the car is another rod, which is connected with the shaft by another 
crank arm, and through the co-operation of thèse two rods the chock is operat- 
ed in releasing it for dumping the logs. The crank arms are so arranged or 
disposed that when the chock is set between the ratchet teeth, in a position 
for holding the logs, the chock cannot be lowered, when the pressure of the 
logs is against it, except by pulling the co-operating rods outwardly. The 
chocks are slidable in the channeled guides, and when lowered may be ad- 
justed to suit the size of the logs being loaded, but not when elevated or lock- 
ed. The opération for unloading is by a handle on the outer and opposite 
end of the rods." 

The claims of the McConnell patent are 10 in number, the broadest 
of which are the first and tenth, and therefore they only need be set 
out. They are as f ollows : 

"1. An attachaient for cars comprising parallel beams, means for securing 
the beams to a car platform, oppositely disposed chocks pivotally and movably 
mounted between the beams, fixed means for engaging the chocks when ele- 
vated only to hold them against sliding movement in one direction, and 
means carried by the beams for actuating the chocks." 

"10. An attachaient for cars comprising a chock, stop devices for engage- 
ment with the chock when in one position, and means for lowering the chock 
to disengage it from sald devices and for sliding the chock while in lowered 
position." 

In respect to the Chandler patent the court said : 

"The Chandler patent has side beams as in the McConnell, secured to the 
inside of the beams at each end of the bunk, and opposite each other aje 
bracffet mernbers, having corrugated or notched upper edges. Beneath the 
bracket member on one side is hinged a swinging plate, and on the other side 
a flange-like portion. A chocki is provided, having trunnions, movably and 
changeably mounted in the notches of the bracket mernbers; the upper end 
of the chock being adapted to project above the top of the beams or supporting 
surface of the bunk, and the lower end being provided with a lip or flange 
portion, there being a chock at each end of the bunk. The opposite side of 
the lower extension of the chock has a cleat which co-operates with the flange 
portion of the opposite bracket above described. The opération of the chock 
to hold it in position for receiving the load is efCected by means of a rod ex- 
tending from one end of the bunk to the other underneath the swinging plate ; 
the rod having offset portions, so adjusted with référence to the swinging 
plate as that, when the rod is turned in one direction, it raises the swinging 
plate so that the lip on the lower extension of the chock cornes into engage- 
ment with it, and the chock is held in place against pressure from the load, 
The rod is provided with a handle for its adjustment, and, when revolved in 
the opposite direction the swinging member is allowed to drop down, and the 
chock, being released, falls back, and the load is liberated. The chock can 
be moved outwardly or inwardly, whether the rod and swinging member are 
in position for holding the chock in place for receiving the load or not." 

To this should be added the f urther fact, shown by the record, that 
the chock of the Chandler patent is moved by hand from the bracket 
seats in which it rests and dropped into others as occasion requires, 
which is, of course, not a sliding movement. 

The chock is one of the important éléments of each of the patents, 
more or less bo'îved or curved, the function of which is to hold and 
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release the logs. In the McConnell patent the chocks are operated 
by means of rods, the ratchet bar and guiding and stop devices, the 
chocks being interposed between the opposing stop devices and hav- 
ing trunnions, and are designed to travel with the guides, sliding there- 
in. In that patent the chocks are engaged only when elevated ; when 
lowered they may be adjusted to suit the size of the logs being loaded, 
but not when elevated or locked — the logs being unloaded by means 
of a handle on the outer and opposite end of the rods. 

In the Chandler patent the chocks are mounted in the notches of 
the bracket members, beneath which, on one side, is hinged a swing- 
ing plate, and on the other side a flanged portion; the upper end of 
the chock being adapted to project above the beams of the bunk and 
the lower end being provided with à lip or flange. The opposite side 
of the lower extension of the chock has a cleat which co-operates with 
the flanged portion of the opposite bracket ; the opération of the chock 
to hold it in position for receiving the logs being éffected by means 
of a rod extending from one end of the bunk to the other, so adjusted 
with référence to the swinging plate as that, when the rod is turned in 
one direction, it raises the swinging plate so that the lip on the lower 
extension of the chock cornes into engagement with it, and the chock 
is held in place against pressure from the load. The rod is provided 
with a handle, and when revolved in the opposite direction the swing- 
ing member is allowed to drop down, and the chock being released 
falls back and the load is liberated. In the Chandler patent the chock 
can be adjusted by moving it forward or back, whether in an elevated 
position or not, and whether the means of engaging the chock are set 
or not — it being, as already said, movable by hand from one place to 
another. 

It is apparent, we think, that the respective mechanisms for the ad- 
justment of the chocks, and the means for engaging and disengaging 
them, are substantially unlike. 

The judgment is affirmed. 



VICTOR TALKING MACH. CO. v. STRAUSS et al. 
(Circuit Court of Appeals, Second Circuit. January 11, 1916.) 

No. 140. 
Patents <©=209(1) — Restrictions on Use or Patented Article — Vaudity of 

LlCENSE CONTRACTS. 

The Victor Talking Machine Company disposes of its machines, parts 
of which are covered by various patents, under a plan by which, in con- 
sidération of a "royalty," the right to use only is granted until the ex- 
piration of the patent having the longest time to run, when a licensee 
who has complied with the conditions becomes the owner of the machine. 
The tenus of such use are deflned by contracts and in notices attached to 
each machine, and are not ail the same, as "distributors" and "dealers" 
are given the right to use only for demonstrating, with the right to convey 
the right of use to members of the public who pay the stipulated "royalty" 
for a machine, subject to the condition that it shall remain unaltered and 

®=3For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
230 F.— 29 



450 230 FEDERAL REPORTER 

be used only with parts, records, needles, etc., supplied by the company, 
which retains the ownership and the right to retafee for a violation of 
conditions until the expiration of the patent period. Held that, under 
the settlëd rule that the owner of a patent, who manufactures there- 
under, may give the rlght to use the machines to whom he pleases, upon 
what conditions he may choose, such license contracts are valid and en- 
forceable. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. § 300; Dec. Dig. 
«©=209(1).] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in equity by the Victor Talking Machine Company against 
Jesse I. Strauss and others. Decree for défendants, and complainant 
appeals. Reversed. 

See, also, 222 Fed. 524; 225 Fed. 535, 140 C. C. A. 519. 

This cause cornes hère upon appeal from a decree of the District 
Court, Southern District of New York, dismissing the bill. Plaintif! 
is the manufacturer of certain talking machines and sound records, 
which are covered by patents which it owns. The suit is brought to 
restrain défendants, who conduct a department store, from selling 
or offering for sale, or attempting to part with the title and right of 
possession of any of plaintiffs' patented talking machines and sound 
records. The theory of the bill is that défendant has some of thèse 
in his possession, having obtained such possession without the assent, 
direct or indirect, of complainant, and that défendant has no right to 
dispose of such machines and records without the consent of com- 
plainant and upon the terms which it prescribes. 

Upon the filing of the original bill motion was made to dismiss it 
under the new equity rule 29 (198 Fed. xxvi, 115 C. C. A. xxvi), which 
is the équivalent of a demurrer under the old practice. Judge Au- 
gustus N. Hand granted such motion and filed an opinion. (D. C.) 
222 Fed. 524. Appeal was taken to this court; we held that even on 
complainant's own theory, his bill failed to make certain allégations 
which were essential. The dismissal was therefore affirmed, but with 
leave to amend. 225 Fed. 535, 140 C. C. A. 519. The bill was then 
amended by inserting thèse allégations. Motion was made to dismiss 
the amended bill and was granted by Judge Hough, who filed no opin- 
ion, although he delivered one, orally. From the order of dismissal 
this appeal is taken. 

Frederick A. Blount and Hector T. Fenton, both of New York City, 
for appellant. 

Wise & Seligsberg, of New York City (E. E. Wise, of New York 
City, of counsel), for appellees. 

Before LACOMBE, COXE, and ROGERS, Circuit Judges. 

LACOMBE, Circuit Judge (after stating the facts as above). This 
case présents the familiar one of the manufacturer of a patented arti- 
cle undertaking to extend its use^ and at the same time regulate the 
terms and conditions under which it shall be used. It seeks to accom- 
plish this in part by a written contract entered into between itself and 
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every so-called licensed dealer to whom it delivers the possession o£ 
instruments or records. This need not be recited, as in substance it 
is the same as a so-called "license notice" which is attached to a con- 
spicuous part of every machine. This notice varies only in its state- 
ment of the amount of royalty, which of course is différent for différ- 
ent types of machine. The notice affixed to every instrument of the 
type known as Victrola XVI reads as follows: 

"This machine is manufacturée! by us under our patents hereinafter noted, 
and is licensed for use only for the term of the patent having the longest term 
to run, and only with sound records, sound boxes and needles manufactured 
by us ; and our records and sound boxes are licensed only for use with our ma- 
chines. Only the right to use the said machine is granted to Victor distrlbutors 
and dealers, for demonstrating purposes, with the right to the distributor to 
assign a like right to regularly licensed Victor dealers at the dealers' regu- 
lar discount royalty, with the right to the dealers to convey the license to the 
public to use the said machine only when a royalty of not less than $200.00 
shall hâve been paid, and upon considération that ail the conditions of license 
shall be strictly observed. A similar right is also granted to the distributor 
to convey to the public the right to use this machine under the same condi- 
tions. No license to use this machine is granted to the public until the 
full royalty shall hâve been paid. This machine is not licensed for use for 
public entertainments for profit ; for a license for such public use an extra 
license fee of ten per cent. (10%) of the full royalty shall be payable. Tïtle 
shall remain in the Victor Talking Machine Company ; also the right to re- 
possess the said patented goods upon the breach of any of the conditions upon 
the repayment by the Victor Company to the user of the royalty paid by 
him; less 5% per annum of the full royalty for each year, or fraction of a 
year that the user shall hâve had the use thereof. The Victor Company also 
reserves the right for itself and its représentatives to inspect, adjust and re- 
pair this machine at ail reasonable times while in the possession of the user, 
and to instruct the user in its use, but assumes no obligation so to do. Ail 
patent rights are reserved by the licensor except those hereby granted to 
the licensees upon the performance of the conditions noted. Any excess use, 
or violation of the conditions, will be an infringement of the said patents. 
The patents under which this machine is manufactured and licensed for 
use are, among others, as follows: [Hère follows a long enumeration of the 
numbers and dates of issues of various patents]; and other U. S. patents un- 
der which this machine or parts thereof are manufactured. 

"No license is granted to use this machine in any altered or changed con- 
dition or with any parts not manufactured by this Company. This machine 
is licensed for use only in the condition, construction and arrangement in 
which it is put out by us, and any use of this machine, or parts thereof, in 
any other or altered construction or arrangement, will be construed as a 
violation of this license. This machine is licensed for use only with needles 
supplied by the Victor Company; needles will be supplied by the Victor 
Company, direct to any licensee of any of its patented machines at Whole- 
sale price, upon written request. 

This license is good only so long 1 as this label remains on this machine ; 
any erasure, altération or removal of this label, or of any of this company's 
labels, or marks attached to this machine, will be construed as a violation of 
this license. This machine, at the expiration of the patent having the long- 
est term to run, under which it is licensed, shall become the property of the 
licensee (the machine being then free of the patents, the subject-matter of the 
license): Provided that the licensee shall hâve faithfully observed the condi- 
tions of license, and the Victor Company shall not hâve previously taken pos- 
session of the machine as herein provided. 

"An acceptance of this machine is an acceptance of thèse conditions. 

"Ail rights revert to the undersigned in the event of violation. 

"Victor Talking Machine Company, 

"August 1, 1913. Camden, N. J." 
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A somewhat similar license notice is afflxed to every Sound record 
or its envelope. A study of thèse various documents leads to the con- 
clusion that complainant lias undertaken to avoid making such a sale 
of its machine, as would permanently pass it beyond any further con- 
trol by itself. We think it has succeeded in so doing; this is not a 
sale outright, or a conditional or restricted sale or any sale at ail. 

Under the authorities the owner of a patent who manufactures ma- 
chines under such patent can give the right to use to whom he pleases 
upon what conditions he may choose to impose. Some of those con- 
ditions may involve pecuniary return, such as royalties, rentals for 
fixed periods, specified lump sum compensation for the whole period. 
We do not see why he may not give to one person a more restricted 
right to use than he does to another. The Dick Case, 224 U. S. 1, 32 
Sup. Ct 364, 56 L. Ed. 645, Ann. Cas. 191 3D, 880, establishes the 
proposition that a restriction to use only with other products of the 
patentée is legitimate. Of course the giving to any person of a "right 
to use" things of this sort is an idle thing, unless the person is also sup- 
plied with the physical thing to be used, to hold the same while he 
is enjoying the use and complying with its terms. 

Turning now to the license notice. What is granted by the patentée 
is "only the right to use" the particular machine, unaltered, without 
parts not manufactured by the Victor Company, maker and owner of 
the patents, and only with records and needles made by the Victor 
Company, and to use it only so long as the notice unerased and unal- 
tered remains on the machine. The term for which this right to use 
is granted is a fixed period "for the term of the patent having the 
longest term to run" — this term is ascertainable with précision by réf- 
érence to the notice affixed to the machine which enumerates ail the 
patents. 

The character of the use is not the same in ail cases. 

1. To "Victor distributors" there is given a right to use only for 
"demonstrating." As the sole resuit of démonstration is to induce the 
public to get the machines it may be assumed that thèse distributors 
are paid by the Victor Company. 

2. To regularly licensed "Victor dealers" there is also given a right 
to use for "demonstrating" purposes. Sometimes conveyance of such 
right to use is made directly by the Victor .Company, to the licensed 
Victor dealer. Sometimes the conveyance is made to the "dealer" by 
the "demonstrator," who by the terms of the notice is expressly au- 
thorized to convey such right to the dealer. Thèse dealers, of course, 
do not use thèse machines for their personal enjoyment; their démon- 
strations are given to induce the public to apply for machines and they 
are paid by a commission on the amount paid by every person who 
may be induced by them to take one. 

3. To the public ; i. e., to individuals who wish to use the machines 
generally. Apparently such conveyances are not made directly by the 
manufacturer; they are made by "Victor distributors" or by "licensed 
Victor dealers," who are expressly empowered to make such convey- 
ances. For each one of such machines the person to whom a right 
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to use the same is granted and a machine delivered, to be by hini used, 
shall pay a lump sum, which varies with the type of machine. 

This is called a royalty ; in effect it is a payment in advance cover- 
ing use for the entire term — down to the expiration of the last patent. 
During such terms the restrictions as to parts, integrity of notice, 
needles, records, etc., are in force and the manufacturer reserves title 
in itself . Of course when the patents expire no such restrictions could 
be maintained and, therefore, when that time cornes any licensee (or 
user) in whose hands a machine may be and who has faithfully ob- 
served the conditions, shall receive full title to the same. 

The documents are long and complicated, but it seems to us that this 
is what they provide for. We do not know why, under the law and 
the authorities a patentée may not thus dispose temporarily of the use 
and ultimately of the title of a machine made by him and protected by 
his patent. 

The order is reversed. 



CINCINNATI BUTCHERS' SUPPLY CO. v. WALKER BIN CO. 

(Circuit Court of Appeals, Sixth Circuit February 8, 1916.) 

No. 2666. 

1. Patents ©=328 — Validity and Infkingement — Tilting Bin. 

The Walker patent, No. 614,279, for a tilting bin, held valid and In- 
fringed. 

2. Patents <@=>327 — Suits foe Infeingement — Authority of Pbiob Déci- 

sions. 

Numerous and concurring décisions of courts of the same rank in re- 
spect to a patent should be followed, unless the évidence to the con- 
trary is of that degree of certainty which amounts to a démonstration. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 620-625; Dec. 
Dig. <S=s327.] 

Appeal from the District Court of the United States for the West- 
ern Division of the. Southern District of Ohio; Howard C. Hollister, 
Judge. _ 

Suit in equity by the Walker Bin Company against the Cincinnati 
Butchers' Supply Company. Decree for complainant, and défendant 
appeals. Affirmed. 

Heidman & Street, of Chicago, 111., and Ralph E. Clark, of Cincin- 
nati, Ohio, for appellant. 

Ernest Howard Hunter, of Philadelphia, Pa., Guy W. Mallon, of 
Cincinnati, Ohio, and A. E. Paige, of Philadelphia, Pa., for appellee. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

PER CURIAM. [1] Suit on Walker patent, No. 614,279. We are 
strongly impressed that the claim of the patent is not ambiguous 
enough to permit it to be read so as not to cover the earlier Carr struc- 
ture, unless we import into the claim a limitation contrary to the rule 

Ê=For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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on that subject. We also appreciate the (at least) considérable force in 
the argument that defendant's axis of oscillation is far enough back 
from the front edge of the casing so that défendant must hâve some 
of that waste clearance space, the avoidance of which was the paten- 
tee's declared object in locating his axis as specified in his claim, and 
likewise in the further argument that defendant's effective counter- 
balance is largely had by pulling out the bin before tilting. The report- 
ed opinions of other courts in former cases do not treat thèse points 
as completely as we présume would hâve been done if those courts had 
heard the arguments now hère made ; but the patentée is entitled al- 
most to invoke the rule of stare decisis rather than merely the rule of 
comity. 

[2] The validity of the patent has been many times held or as- 
sumed ;* and two Circuit Courts of Appeals hâve f ound inf ringement 
in structures which cannot be substantially distinguished from that of 
défendant in this case. In the Gloekler Case, in the Third Circuit, the 
bin was practically identical with the one now involved; and the bin 
of the Liebe Case, in the Fifth Circuit, is not far removed. We could 
not acquit this défendant of infringement without finding both of thèse 
courts to be in error ; but while we doubtless hâve that power, under 
Mast v. Stover, 177 U. S. 488, 20 Sup. Ct. 708, 44 L. Ed. 856, yet its 
exercise could be justified only by that degree of certainty which 
amounts to a démonstration. We think it is our duty hère to adopt 
the principle declared by Judge Lurton, speaking for this court in Pen- 
field v. Potts, 126 Fed. 475, 478, 61 C. C. A. 371, when he said that "a 
décent respect for the stability of judicial décisions and the proper 
regard for the security of property in patents" requires that prior dé- 
cisions be followed, "unless convinced of a very palpable error in law 
or fact." Though he was speaking of a former décision of the same 
court, there cornes a time when it must apply to concurring décisions 
of other courts of the same rank. 

The decree must be affirmed ; but, the patent having expired, obvi- 
ously no injunction can issue, and the further proceedings below must 
be confined to the accounting. 

•Walker Co. v. Brown (O. C. Pa.) 110 Fed. 649; Walker Co. v. Miller (O. 
O. Pa.) 132 Fed. 823; Miller v. Walker Co. (C. O. A. 3) 139 Fed. 134, 71 O. 
O. A. 398 ; Walker Co. v. Gloekler (D. C. Pa.), affirmed in 225 Fed. 46 ; Gloek- 
ler v. Walker Co. (C. C. A. 3) 225 Fed. 46, 140 C. C. A. 372; Walker Co. v. 
Liebe (D. C. La.) 224 Fed. 516, affirmed in 225 Fed. 45, 140 C. C. A. 371 ; Liebe 
v. Walker Co. (C. C. A. 5) 225 E^ed. 45, 140 C. C. A. 371. 
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COSS v. DETROIT FORGING CO. et al. 

(Circuit Court of Appeals, Sixth Circuit. February 8, 1916.) 

No. 2662. 

Patents <ê=»328 — Invention — Bow Sockets fob Carriage Tops. 

The Coss patent, No. 1,002,649, for bow sockets for carriage tops, cov- 
ers speciflcally the attachment of the spreader members to the tubular 
sockets by means which were common to devices of that type, and is 
void for lack of invention. 

Appeal from the District Court of the United States for the East- 
ern District of Michigan ; Arthur J. Tuttle, Judge. 

Suit in equity by James C. Coss against the Détroit Forging Com- 
pany and H. Scherer & Co. Decree for défendants, and complainant 
appeals. Afnrmed. 

Obed C. Billman, of Cleveland, Ohio, for appellant 
R. A. Parker, of Détroit, Mich., for appellees. 

Before KNAPPEN and DENISON, Circuit Judges, and HOLUS- 
TER, District Judge. 

DENISON, Circuit Judge. Suit for infringement of patent No. 
1,002,649, September S, 1911, to James C. Coss, the complainant be- 
low. Infringement was clear; but the District Court held the patent 
invalid, and Coss appeals. 

The bows which support the folding top of a buggy or automobile 
hâve downwardly bent tips inserted in the ends of métal tubes which 
are known as bow sockets. When the top is folded back, thèse bow 
sockets approach each other closely, and it is necessary that they be 
held firmly in the desired relative position. For this purpose, the 
maker adds what are known as "spreaders" or "separators," which con- 
sist of a lug or head attached to the lower side of one bow socket, and 
a corresponding small socket or pocket oppositely attached to the up- 
per side of the next bow socket, so that when the lug and pocket mu- 
tually engage as far as possible, the two bow sockets are barred against 
further motion towards each other, and are, in large degree, held 
against relative side motion. At the time of Coss' supposed inven- 
tion, bow socket separators were well known, in variant forms, and 
they were attached in différent ways to their respective bow sockets. 
The most common method of attachment was to construct the head 
half and the socket half of the separator each with a base plate or 
flange concaved to fit the bow socket, and then to attach this flange 
to the bow socket with two or four screws through holes punched or 
drilled through the flange and through the métal tube of the bow 
socket and passing into its wooden core. What Coss did was to omit 
this flange and base, make a hole through the center of each half sep- 
arator and a corresponding hole through the bow socket tube, insert 
a headed rivet through the holes from inside of the tube, and then 
upset this rivet on the outside of the half separator, making it flusfo 

<g=aFor other cases see same topie & KEY-NUMBER in ail Key-Numbered Dlgests & In' 1 "^ 
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either with the top of the head or with the bottom of the socket. Aïter 
this, he inserted the wooden core. Based on this construction, his 
patent claimed: 

"In a carriage top, a plurality of tubular bow sockets, head and socket 
members fltted thereon, and rivet members secured to said bow sockets by hav- 
lng their heads disposed withln the walls of said bow sockets, and passing 
axially through and riveted to said head and socket members." 

Of course, there was nothing patentable merely in attaching to- 
gether two parts by rivets instead of by screws, and it would seem 
that any claim of patentable invention must rest on the axial char- 
acter of this riveted attachment. It is not impossible that there would 
once hâve been invention, depending on the additional cheapness and 
efficiency to be derived from riveting thèse separator members at only 
one spot, and that in their center ; but this was not new. Decker, by 
patent No. 875,052, intended for precisely the same use, used sepa- 
rator members of the same form and fastened tliem to the bow socket 
by axial riveting. The only différence was that his axial rivets extend 
entirely through the bow socket and its core, and the opposite heads 
of the same rivet attach a head member on one side of the bow socket 
and a socket member on the other side. Even after Decker, the change 
from his form to an effective riveting to one wall of a hollow tube 
so small and so fragile as thèse bow sockets suggests difficulties which 
rnight call for invention in overcoming them, and the first man to do 
so might receive an approprîate patent; but the record shows that 
such riveting to such tubes was the commonest expédient. Any part 
intended for receiving and holding something, as thèse separator 
sockets are, and attached to the outside of anything like a bow socket, 
is properly called a "clip" attached thereto. Clips of other forms are 
shown riveted to a whip socket, in the Johnson patent, No. 479,811, 
and to a bow socket, in Lane, No. 550,512 ; and it is conclusively prov- 
ed, without attempt to dispute, that clips for holding movable cross- 
braces had been so riveted to bow sockets for many years before Coss' 
first construction. 

Coss did not make a new combination of éléments so as to produce 
what the law can consider a new resuit ; he took an existing form of 
spreader, attached and used in its existing location ; he did nothing 
new except to fasten it to its base by a method already common for 
devices of that type. Perhaps there is no more concretely pertinent 
authority than Howard v. Stove Works, 150 U. S. 164, 168,' 169, 14 
Sup. Ct. 68, 37 L. Ed. 1039. See, also, our opinions in Adrian Co. v. 
United Co., 223 Fed. 342, 345, 138 C. C. A. 604, and Star Hame Mfg. 
Co. v. United States Hame Co., 227 Fed. 876, C. C. A. — . 

The decree dismissing the bill is affirmed. 
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HENRY v. CITY OF LOS ANGELES. 

(District Court, S. D. California. January 10, 1916.) 

No. A-87. 

1. Patents <S=>178 — Construction — "Means." 

When the word "means" is used in a patent simply to describe Con- 
necting parts that bring into working relation the real éléments of the 
machine, it should hâve the broadest significance in the application of 
the doctrine of équivalents; but, where the word is used to describe the 
real working éléments of the patent, it must be limited to the disclosures 
in the patent and to such équivalents thereof as are justifled by the re- 
lation which the invention bears to the state of the art. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. § 254% ; Dec. Dig. 
©=»178. 

For other définitions, see Words and Phrases, First and Second Séries, 
Means.] 

2. Patents <g=>178 — Validity and Construction— Effect of Use or Nonuse 

of Invention. 

The fact that a patented device does not go into instant and gênerai 
use is at least some évidence that it is not. a new and useful invention, 
and where the device has never been manufactured or used during 10 or 
more years after patenting, the patent is not eutitled to that libéral appli- 
cation of the rule of équivalents to which a patent is entitled where the 
invention was the first to produce a new and useful resuit. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 254% ; Dec. Dig. 
<S=>17&] 

3. Patents <@=>328 — Infringement — Water Wiieel Governor. 

The Lyndon patent, No. 695,220, for an electro-mechanical water wheel 
governor, construed, and Ueld not infringed. 

In Equity. Suit by George J. Henry, Jr., against the City of Los 
Angeles. On final hearing. Decree for défendant. 

Raymond Ives Blakeslee, of Los Angeles, Cal., for complainant. 
Joseph F. Westall and Albert Lee Stephens, both of Los Angeles, 
Cal., for défendant. 

TRIPPET, District Judge. This is a suit in which the complain- 
ant claims that the défendant is infringing a patent owned by the 
complainant and granted to one Lamar Lyndon. The patent was 
granted for an electro-mechanical water wheel governor. It will not 
be necessary for the court to describe fully this patent, or the claims 
made in it. The purposes which were sought to be accomplished by 
the invention are described in a gênerai way in the first paragraph of 
the spécification, as follows: 

"The governors at présent employed to regulate the water supply to the 
water wheel in gênerai simply operate to open or close the water wheel 
gâte, thereby allowing of the admission of a greater or less supply of water. 
Now, the first effect of such opening or closing of the gâte, owing to the 
inertia of the water, is always the opposite to that which it is desired to 
bring about ; i. e., the opening of the gâte operating to momentarily cause less 
velocity of water at the wheel, owing to the greater orifice the water has to 
flow through, and, vice versa, the closing of the gâte operating to momentarily 
cause an inerease of velocity, owing to the contraction of the orifice. More- 

<o— ->Fnr other cases see saine topic & KEY-NUMBER in alï Key-Numbered Digests & Indexes 
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over, thèse contrary effects will last until the ehanged conditions can be im- 
parted to the source of supply of water." 

Complainant contends that the évidence shows that the défendant 
is infringing the complainant's patent, and that it is not necessary to 
resort to the doctrine of équivalents in order to détermine this in fr ingé- 
nient. The complainant contends that the Lyndori patent in contro- 
versy is a primary and pioneer patent ; that it is so broad in scope and 
entitled to such broad interprétation that the claims therein may be 
read upon the structures of the défendant, so as to show inf ringement 
regardless of the doctrine of équivalents. The broadest claim in the 
Lyndon patent is as f ollows : 

"6. In a water wheel governor, the eombination with means for operating 
the water gâte in either direction, a by-pass for the water wheel, and a valve 
controlling said by-pass, of means connected to the water gâte operating 
means, and operating the by-pass valve inversely to the opération of the wa- 
ter gâte." 

The complainant urges that this claim covers any mechanical 
means connected with the water gâte operating means, and op- 
erating the by-pass valve inversely to the opération of the water 
gâte. He contends that the word "means" is so broad in its scope 
that it embraces any mechanism that will accomplish the resuit claimed 
for his patent. In support of this contention complainant cites the 
Paper Bag Case, 210 U. S. 405, 28 Sup. Ct. 748, 52 h. Ed. 1122; 
Ries et al. v. Barth Manufacturing Co., 136 Fed. 850, 69 C. C. A. 
528; Arnold v. Tyden, 193 Fed. 410, 113 C. C. A. 344; Davis Sewing 
Machine Co. v. New Departure Manufacturing Company, 217 Fed. 
775, 133 C. C. A. 505. 

In order to understand the Paper Bag Case as it is claimed to apply 
to the question bef ore the court, we will quote a f ew sentences f rom it : 

"It may be well before considering thèse contentions to refer again to the 
view which the Circuit Court and the Circuit Court of Appeals had of Iid- 
dell's patent. The Circuit Court said that the 'pith' of the invention 'is the 
eombination of the rotary cylinder with means for operating the forming plate 
in connection therewith, limited, however, to means which cause the plate to 
oscillate about its rear edge on the surface thereof,' and distiuguished the in- 
vention from the prior art, as follows: 'Aside from the cylinder and the form- 
ing plate oscillating about its rear edge everything in thèse claims [the claims 
of the patent] is necessarily old in the arts.' It was this peculiar feature of 
novelty, it was said, which clearly distinguished it from ail that went before 
it. This conclusion was in elïect affirmed by the Circuit Court of Appeals. 
* * * The court, as we hâve seen, concluded, from the charaeter of the 
Liddell patent, that 'the second method' — that is, the method of the Continen- 
tal Company's machine — was 'icithin the doctrine of équivalents.' Counsel, 
however, contends that the Circuit Court, in its décision, virtually gave Liddell 
a patent for a function by holding that he was entitled to every means to 
cause the forming plate to oscillate about its rear edge. The distinction be- 
tween a practically operative mechanism and its function is said to be diffl- 
cult to deflne. Eobinson on Patents, § 144 et seq. It becomes more difficult 
when a définition is attempted of a function or an élément of a eombination 
which are the means by which other éléments are connected and by which 
they coact and make complète and efficient the invention. But abstractions 
need not engage us. The claim is not for a function, but for mechanical means 
to bring into tcorking relation the folding plate and the cylinder. This rela- 
tion is the very essence of the invention, and marks the advance upon the 
prior art. It is the thing that never had been done before, and both the low- 
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er courts found that the machines of the Continental Company were in- 
fringements of it. It is not possible to say that the findings of those courts 
on that fact or on the fact of invention were clearly wrong, notwithstanding 
the great ability of the argument submitted against them." 

It it plain to be seen, f rom the quotation made and a careful reading 
of the Paper Bag Case, that that case is decided upon the doctrine of 
équivalents. The court gave to the invention a broad interprétation 
in that regard. Ail the subséquent cases relied upon are based upon 
that case, and none of the cases hold what is contended for by com- 
plainant. The true interprétation of the word "means," used in the 
patent, is found in the case of Arnold v. Tyden, supra, wherein the 
court says : 

"Since the décision referred to the Suprême Court, in the Paper Bag Case, 
210 U. S. 405, 28 Sup. Ct. T48, 52 L. Ed. 1122, has considered the question of 
functional claims, and held that claims for means are valid where the spéci- 
fications clearly disclose the particular means or meehanism having the func* 
tion indicated in the claims," 

[1] From thèse décisions it is plain that, in construing the word 
"means" in the patent, there are two effects to be given to it. When 
the word is used simply to describe Connecting parts that bring into 
working relation the real éléments of the machine, the word should 
hâve the broadest significance in the application of the doctrine of 
équivalents; but, where the word is used to describe the real work- 
ing éléments of the patent, it must be limited to the disclosures in the 
patent and to such équivalents thereof as are justified by the relation 
which the invention bears to the state of the art. If the word "means" 
in the patent is designed to hâve a greater significance than the dis- 
closures in the patent — that is to say, the spécifie device disclosed and 
the équivalents thereof — then the patent would be for a function. The 
only way to uphold the use of the word "means" in a patent is to con- 
strue it as above stated. Any other construction would make the 
patent void. 

In determining what an équivalent is, we must look at the machines, 
or their several devices or éléments, in the light of what they do, or 
what office or function they perform and how they perform it. It is 
not safe to give much heed to the fact that the corresponding devices 
in two machines organized to accomplish the same resuit are différent 
in shape or form the one from the other, as it is necessary in every 
such investigation to look at the mode of opération or the way the 
devices work, and at the resuit as well as the means by which the result 
is attained. We should pay spécial attention to such portions of the 
device as really do the work, so as not to give undue importance to 
other parts of the same, which are only used as a convenient mode of 
constructing the entire device. In this regard it is appropriate to take 
a gênerai view of the situation and détermine the positions occupied 
by the invention and the alleged infringing device in the state of 
the art. 

The statute requires that every patent shall contain a short title or 
description of the invention or discovery correctly indicating its na- 
ture and design. Lyndon, in complying with this statute, named his 
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patent "electro-mechanical water wheel governor." The application 
for this patent was filed September 30, 1900, and it was granted Mardi 
11, 1902. In a brief for complainant it is said : 

"Lyndon approached many companies manufacturing governors in the at- 
tempt to get them to manufacture under his patent, or recognize it, covering 
a period from nearly four years prior to the grant of the patent up to shortly 
before the time négociations coimnenced with complainant to buy the patent." 

[2] Thèse negotiations were shortly before the commencement of 
this suit. The évidence supports this claim of complainant. Probably 
the best évidence that a device is for a new and useful invention is that 
it goes into instant and gênerai use. The fact, ueexplained, that a de- 
vice does not go into instant and gênerai use is at least some évidence 
that it is not a new and useful invention. There never has been a ma- 
chine manufactured like that described in this patent. No machine has 
ever been manufactured under and in pursuance of it. No license was 
ever issued for any machine to operate under it prior to the commence- 
ment of this suit. Since the commencement of this suit licenses hâve 
been issued under the patent, but thèse licenses were issued under such 
circumstances that they do not carry mueh weight as to the utility of 
the invention. The défendant has attacked the patent by expert tes- 
timony, and the witnesses testified that the alleged invention of Lyn- 
don is not a practical machine and will not work. The évidence shows, 
unquestionably, that the Lyndon invention will not work if the mercury 
cups are used as disclosed in the patent without change. 

The defendant's device was installed early in the year of 1909. It 
is wholly unlike the conception in the Lyndon patent as to the prin- 
ciple of opération and mechanical construction; and this is true, 
whether considered as a whole, or when separated into éléments. It 
is very much like the machine called in the record the "Bakersfield 
device." This Bakersfield device was described in a printed publica- 
tion, namely, the Journal of Electricity, in September, 1897. The 
defendant's device has been highly successful from the time of its in- 
stallation, and since then has been actually producing the useful re- 
suit claimed for the Lyndon patent. 

In a brief filed on behalf of complainant it is argued as f ollows : 

u * • • -^r e w j s jj t0 SQ0W to the court a little more particularly that 
the other prior patents set up, namely, English, Wetmore, lischer-Wyss, and 
Schaad, were not shown ever to hâve been put, as to thelr subject-inatter, into 
practical opération or effect, and are therefore what is known in patent law 
as mère 'paper patents.' " 

The brief in argument states that : 

"Such patents reflect nothing more than académie attempts to do something 
which, as far as the record shows, never was done. * * * It was held 
in a leading case in this very circuit, by the Circuit Court of Appeals, in an 
opinion filed October 3, 1910, namely, in Kings County Raisin & Fruit Co. et 
al. v. TJmted States Consolidated Seeded Raisin Co., 182 Ped. 59, 104 C. C. A. 
499, that a patent for the first successful machine to accomplish a new and 
useful resuit is not anticipated or limited by a mère paper patent granted 
years before, although it discloses a tlieoretically successful machine; such 
a patent having no place in the prior art." 
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The brief then quotes from the décision the following: 

"The Crosby invention undoubtedly anticipâtes and describes the whole 
theory of the Pettit patent, but it does not appear ever to hâve been put to 
use, and there is no évidence that any machine was ever constructed under it. 
It is one thing to invent the theory of a machine; it is quite another thing 
to invent a successfully operating machine. * * * It is probably unneces- 
sary in this appeal to détermine just what effect should be given to the 
Crosby patent as limiting the scope of the patented invention. It would seem 
that it was one of those unsuccessful or abandoned inventions which are held 
to hâve no place in the art to which they relate. In an analogous case Mr. 
Justice Brown said: 'His efforts in that direction must be relegated to the 
class of unsuccessful and abandoned experiments, which, as we hâve repeated- 
ly held, do not affect the validity of a subséquent patent' Deering v. Winona 
Harvester Works, 155 U. S. 286, 15 Sup. Ct. 118-124, 39 L. Kd. 153. In any 
view, the Pettit being the first successful machine to accomplish a new resuit, 
the claims of the patent are clearly entitled to a broad and libéral construc- 
tion and to the benefit of the doctrine of équivalence." 

The argument thus made by complainant concerning the patents 
in the prior art applies to the f oregoing facts concerning the patent in 
suit and defendant's device, notwithstanding that defendant's machine 
has never been patented. The défendant has a successful machine; 
complainant has a patent on an idea or theory. Under such circum- 
stances complainant is not entitled to that libéral application of the 
rule of équivalents that a patent is entitled to where the invention was 
the first to produce a new and useful resuit. 

[3] Shortly after the issuance of the Lyndon patent, a patent was 
issued upon what, in the argument, was called the automatic control 
in use by the défendant. This patent upon this automatic control was 
issued on the 18th day of March, 1902. The issuance of this patent, 
of course, would not prevent the claim of inf ringement ; but it amounts 
to a déclaration of the patent office that the defendant's automatic 
control is not an équivalent of the automatic control in the Lyndon 
patent, and some weight should be given to this interprétation of the 
patent office. No suit has ever been prosecuted by Lyndon or his suc- 
cessor, except this one, to hâve it adjudicated that this patent was 
an interfering patent, or an infringement of the complainant's patent, 
nor has there been any notification given of his claim. The défendant 
in this case had a right to assume, by reason of the lâches of Lyndon 
in this regard, that this automatic device was not an équivalent. Aside, 
however, from thèse reasons against this automatic device being recog- 
nized as an infringement of complainant's patent, I am clearly of the 
opinion that the two devices are not équivalents. 

The complainant argues that the Lyndon patent covers a friction- 
less type of valve in the by-pass, and asserts that the défendant is in- 
fringing that feature of the patent. The Lyndon patent, in the draw- 
ing, shows what is knovvn as a "butterfly valve," and in one place in 
the description of the patent the name "butterfly valve" is used ; but 
nowhere in the claims is there any référence to "butterfly valve," or 
to a frictionless type of valve. In claims 8 and 9 of the patent a claim 
is made for "a valve for such by-pass normally held in partly opened 
position." This is the only claim in the patent concerning the valve. 
Any valve may be held in partly opened position, and such position 
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may be the normal position of the valve in the mechanism. In regard 
to the valve, there is nothing in the description or claims to the effect 
that any particular kind of valve ought to be used, or that it would be 
better to use any particular kind of valve. The défendant does not use 
a butterfly valve, but uses a needle valve in the by-pass, and this needle 
valve works upon a différent principle from the opération of the butter- 
fly valve in the Lyndon patent in this : The butterfly valve is held in 
partly opened position, so that the water will continually flow past it 
out of the by-pass, while the defendant's by-pass is normally closed, 
the needle valve sitting firmly on its seat and only removed to let the 
water out when necessary to relieve the pressure of the water from 
the main nozzle upon the water wheel. The butterfly valve in the 
Lyndon patent, it is said in the description, would be normally half 
open, so that the amount of water flowing through the by-pass and 
around the wheel without doing work would be one-half the amount 
which the by-pass is capable of carrying. 

The principle upon which the defendant's device is worked is that 
no water goes out of the by-pass except to relieve the pressure upon 
the wheel. The Lyndon patent proposes to control the velocity of the 
wheel in both directions — that is to say, make it speed up and make it 
slow down — while the defendant's device primarily is intended only 
to take the pressure off the wheel, and thereby make it tend to slow 
down. The defendant's device saves water, while the Lyndon patent 
continually wastes water. It is argued that the defendant's device, in 
this regard, is only an improvement upon the Lyndon patent, and 
this might be well urged if the Lyndon patent claimed a frictionless 
type of valve. If the defendant's device was manifestly a copy of the 
complainant's machine, with the exception that the défendant had 
substituted a dash pot for a solenoid, or a dash pot for a réversible 
clutch gear, or a needle valve in the by-pass for a butterfly valve, in 
order to avoid infringement, the court might well look with more 
f avor on the claim that such éléments should be regarded as équivalents. 
But where it is manifest that the whole conception of the alleged in- 
fringing device, and ail its éléments, are différent, and where the ma- 
chines are intended to opéra te on a différent principle, the court could 
not décide such things to be équivalents without doing violence to the 
rule of law on the subject. 

The complainant has not sustained the claim of infringement. There 
are other questions of interest in the case, but it is unnecessary for 
the court to notice them. 

The défendant will prépare a decree dismissing the bill, and submit 
the same to the complainant. 
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MILLS v. INDUSTRY NOVELTY CO. et al. 

(District Court, N. D. Illinois, B. D. January 24, 1916.) 

No. 551. 

Patents @=>283(1) — Suit for Infringement — Défenses. 

Granting a valid patent, an infringer is not concernée! with the lise 
which the patentée makes of the device, and cannot avoid liability on the 
ground that ne only uses it in connection with an unlawful gambling de- 
vice, nor on the ground that défendant makes the same use of it, and that 
therefore complainant is not entitled to recover profits or damages. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 44S-450, 452; 
Dec. Dig. <§=>283(1).] 

In Equity. Suit by Herbert S. Mills against the Industry Novelty 
Company and others. On motion by complainant to strike paragraph 
from answer, and motion by défendant for leave to amend answer. 
Complainant's motion sustained, and défendants' denied. 

Plaintiff In this case asks for an injunction to restrain the défendants 
from infringing letters patent No. 1,027,749. The object of the invention, as 
stated in the letters patent, "is to provide a construction of annunciator to 
co-operate with a delivery device for checks, or the like, under the control 
of the operator, and cause opération of the delivery device to display the 
amount to be paid, or value, denoted on or by the check." The bill contains 
the usual allégations. 

Paragraph 10 of the answer is as follows: "Défendants deny that the al- 
leged invention set forth in said letters patent is a useful invention ; but, on 
the contrary, défendants aver that the only use to which said alleged inven- 
tion has ever been applied is an intégral part of certain machines of chance 
which, with the knowledge and connivance of plaintiff, were sold or used or 
let for hire or on shares to be used solely for gambling purposes, and that the 
use of ail such machines in which said alleged invention has been embodied is 
against public policy and good morals, and is in violation of the laws of the 
United States and of the several states thereof ; that plaintiff is the président 
of the Mills Novelty Company (a corporation) of Chicago, 111., and for and in 
behalf of said company holds the said letters patent as trustée, the équitable 
title of said letters patent being in the Mills Novelty Company, and that the 
only way in which the plaintiff has practiced the alleged invention is by 
licensing said Mills Novelty Company to embody the same as an intégral part 
of such machines of chance designed and used solely for gambling purposes; 
that plaintiff in this proceeding merely stands for and represents said Mills 
Novelty Company ; that the purpose of this litigation is to maintain in said 
Mills Novelty Company the exclusive right to manufacture and control gam- 
bling machines embodying the said alleged invention, and that the concluct of 
said plaintiff in and with respect to said alleged invention is and at ail times 
has been solely that of licensing and encouraging the use of said alleged in- 
vention in machines of chance, designed for and used and susceptible of use 
solely for gambling purposes, and is such that the plaintiff has no right or 
standing in a court of equity, and no right to demand the relief prayed for 
in his bill of complaint." 

Plaintiff moves to strike from the record this paragraph of the answer. As 
a counter motion the défendant seeks to amend the answer by inserting a 
paragraph numbered 10a, as follows: "Défendants further aver that the only 
way in which défendants hâve ever practiced their alleged infringement of 
the pretended invention of said patent No. 1,027,749 is as an intégral part of 
certain machines of chance made, sold, and used, with plaintiff's knowledge, 
solely for gambling purposes and incapable of any other use ; that the profits, 

<£=jFor other cases see same topic & KEY-NUMDER in al] Key-Numberefl Digests & Indexes 



464 230 FEDERAL REPORTEE 

if any, derived by défendants from the alleged infringement eomplained of are 
profits made in violation of public policy and good morals, and are of such a 
character' that plaintiff can hâve no right to recover the same ; that as de- 
fendants' alleged infringement has consisted solely in the practice of the 
alleged invention in connection with such ganibling machines, a court of equity 
should not recognize any right (exclusive or otherwise) in plaintiff to manu- 
facture, sell, or use such gambling machines, and défendants therefore aver 
that t.heir alleged infringement has not inflicted, nor will their continuance of 
the alleged infringement inflict, upon plaintiff any damages which in a court 
of equity plaintiff is entitled to recover." 

Dyrenforth, Lee, Chritton & Wiles, of Chicago, 111., for plaintiff. 
Peirce, Fisher & Clapp, of Chicago, 111., for défendants. 

CARPENTER, District Judge (after stating the facts' as above). 
I hâve considered carefully the briefs of the défendants, not having 
been favored with briefs on the part of the plaintiff. The motion to 
strike paragraph 10 of the answer must prevail, and leave to amend 
the answer will be denied. 

A patentee's rights are defined in Paper Bag Patent Case, 210 U. 
S. 407, 28 Sup. Ct. 748, 52 L. Ed. 1122. Granting a valid patent, 
the right to an injunction against infringement is clear. Granting 
there is a valid patent in this case, the défendants are not concernée! 
with the particular use which the plaintiff makes of his monopoly. 
As was said in Fuller v. Berger, 120 Fed. 274, 56 C. C. A. 588, 65 
L. R. A. 381 : 

"Equity is not concerned with the gênerai morals of a complainant; the 
taint that is regarded must affect the particular rights asserted in his suit. 
* * * If the défendant can do no more than show that the complainant 
has committed some légal or moral offense, whieh affects the défendant only 
as it does the public at large, the court must grant the équitable remedy, and 
leave the punishment of the offender to other forums." 

It is true in that case Judge Grosscup made a most vigorous dis- 
sent, but apparently he became reconciled to the view of the majority 
of the court, because in the later case of Board of Trade v. L. A. 
Kinsey, 130 Fed. 507, 64 C. C. A.669, 69 L. R. A. 59, he concurred 
in the opinion of Judge Baker, which quoted with approval the above 
excerpt from the opinion in the Berger Case. 

The unlawful conduct of the plaintiff is a collatéral issue, and as 
such does not affect the défendants, and furnishes no grounds for dé- 
fense. Dr. Miles Médical Company v. Platt (C. C.) 142 Fed. 606 
and cases cited. Clearly an unlawful use of a device made by its pat- 
entée can given no license to the gênerai public to infringe the patent 
by the construction of a device which is used in legitimate trade. The 
motion to strike paragraph 10 will be allowed. 

As to the proposed amendment to the answer: The défendants 
admit that their infringement of the plaintiff's device is in violation of 
the public policy of the United States and the various states of the 
Union, and is unlawful, and claim, therefore, that the plaintiff should 
not share in any profits arising from an unlawful act. This is not a 
suit between persons in pari delicto; this is not a suit where the pkin- 
tiff and défendant hâve been jointly interested in a violation of the 
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law. If the défendants hâve in fact infringed the plaintiff's patent, 
they must account for their profits, whether or not their use of the 
patent was legitimate or illegitimate. 

If full effect is given to the défense set out in the proposed amend- 
ment to the answer, it would amount to giving the public gêner ally a 
license to manufacture thèse gambling instruments, instead of re- 
stricting the unlawful use to the plaintiff. So far as the gênerai pub- 
lic is concerned, it will be much better off if the manufacture is limited 
to the plaintiff. If the plaintiff is violating the law, he can be punished 
in the proper forum. If the state of Illinois and the government of 
the United States hâve seen fit to permit the manufacture of gambling 
devices under this patent, it is not for the défendants to say that 
they can infringe upon the plaintiff's monopoly without making lawful 
compensation. 

The défendants, admitting their own wrong, seek to avail themselves 
of the plaintiff's rights, because they say the plaintiff has never used 
his patent, except to manufacture a gambling instrument. The de- 
fendants' position is more unmoral than the plaintiff's. The plaintiff 
had a lawful right to manufacture under his patent. He exercised 
that right to make a device to be used in violation of the law. The 
défendants admit (arguendo) that they hâve not only violated the 
same law by manufacturing the gambling instruments, but also that 
they hâve unlawfully infringed upon the exclusive rights of the plain- 
tiff. Such a défense should not be permitted, and leave, therefore, 
will not be granted to the défendants to amend the answer, as in- 
dicated. 

Nothing herein is intended to prevent the défendants from making 
a gênerai déniai of the utility of the plaintiff's invention. 



In re LESLIE & GRIFFITH CO. 
(District Court, D. Massachusetts. January 6, 1916.) 

No. 21766. 

1. Bankbtjptcy <g=>318(4) — Claims Axlowable — Debts Acckuing Subsé- 
quent to Filing of Pétition. 

Assuming that a coniwoii-law assigninent by a bankrupt, including the 
bankrupt's rights in a lease, constituted a breacn of a covenant in the 
lease not to assign, and att'orded ground for the lessor to re-enter and 
terminate the lease, the lessor's clairu for damages claimed to hâve been 
caused by this breacn was not provable, vvhere, at the Unie of the filing of 
the pétition, it had not re-entered and terminated the lease, and it was 
not certain whether it would waive the breacn oecasioned by the assign- 
aient and continue the lease, or elect to regard the lease as broken and 
retake possession, as the claim was not an existing debt at the time the 
pétition was filed, but arose, if at ail, out of the subséquent act of the 
lessor in terminating the lease. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 482; Dec. 
Dig. <@=31S(4).] 

©saFor other cases see same topic & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
230 F.— 30 
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2. Bankrtjptcy <g=318(l) — Claims Allowable — Agreements to Take Effect 
upon Bankruptcy. 

It is doubtful how far a person may make contracts contingent on his 
own bankruptcy and intended to affect in such event the distribution of 
his estate. 

[Ed. Note. — For otner cases, see Bankruptcy, Dec. Dig. @=>318(1).] 

In Bankruptcy. In the matter of the Leslie & Griffith Company, 
bankrupt. On review of orders of the référée. Orders affirmed. 

David Stoneman, of Boston, Mass., for creditor. 
Isaac Harris, of Boston, Mass., for trustée. 

MORTON, District Judge. Thèse three certificates from Mr. Réf- 
érée Darling présent the following case : 

The Ratshesky Estate Trust offered for proof against the bankrupt 
a claim for $225,500. It was objected to by the trustée, and after full 
hearing was disallowed by the référée. The first certificate brings up 
for review that décision. 

Following the disallowance of the claim, the référée ordered a 10 
per cent, dividend. If this dividend be paid, not enough will be left 
in the estate to.pay a similar dividend upon the Ratshesky claim, if 
it should finally be allowed. The référée declared the dividend with- 
out giving to creditors 10 days' notice of his intention to do so. The 
claimant contends that under Bankr. Act July 1, 1898, c. 541, § 58 a 
(5), 30 Stat. 561 (Comp. St. 1913, § 9642), such notice was required, 
and that because of the lack of it the dividend in question was not 
properly declared. Upon pétition of the claimant thèse questions 
hâve been certified by the référée, and form the subject-matter of his 
second certificate. 

The claimant also requested that the trustée be directed to take re- 
view of the dividend order for the purpose of raising the same ques- 
tions, and that, in the event of his refusai to do so, the claimant be 
authorized to take such action in the name of the trustée. The réf- 
érée refused so to direct the trustée. The claimant petitioned for 
review of such refusai; and this constitutes the subject-matter of the 
third certificate. 

It is évident that the basic question is whether the petitioner's claim 
ought to hâve been allowed. If the référée was right in disallowing it, 
the petitioner lias no standing to object to the proceedings in référence 
to the dividend, or to the refusai to order the trustée to take review 
of those proceedings. No objection to the dividend is made by the 
claimant in respect to so much of its claim as was allowed. 

[1,2] The facts in référence to the disallowed claim are not serious- 
ly in dispute ; they are f ully stated in the certificate of the référée, 
whose findings are hereby confirmed. If it be assumed, as the claimant 
contends, that the common-law assignment, which included the bank- 
rupt's rights in the lease, constituted a breach of the covenants of 
the lease, and afforded ground for the lessor to re-enter and termi- 
nate it, the lessor, as the référée finds, did not do so before the péti- 
tion in bankruptcy was filed, and apparently not afterwards. (Report, 

<£=>For otber. cases see same topic & KEY-NUMBER in ail Key-Nunibered Digests & Indexes 
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pages 4 and 6.) At the time of such filing it was uncertain whether 
the lessor would waive the breach occasioned by the assignment 
and continue the lease, or whether it would elect to regard the lease 
as broken and would retake possession of the demised premises. The 
claim in question was not, theref ore, an existing debt at the time when 
the pétition was filed, but has arisen, if at ail, out of a subséquent act 
of the lessor in terminating the lease. There is, I think, a tendency to 
restrict the right of persons to make contracts, contingent upon their 
own bankruptcy, and intended in the event of it to create claims against 
the estate. Upon the décisions in this circuit the learned référée was 
clearly right in holding that the claim was not allowable. Slocum v. 
Soliday, 183 Fed. 410, 106 C. C. A. 56; Wm. Filene's Sons Co. v. 

Weed et al., Receivers, 230 Fed. 31, C. C. A. (C. C. A. lst 

Cir. December 9, 1915); Cotting v. Hooper, Lewis & Co., 220 Mass. 
273, 107 N. E. 931. 

I doubt whether the damages which formed the basis of the claim 
can properly be said to hâve been caused by the breach of the cove- 
nant not to assign ; but as what has been said is sufîïcient to dispose 
of the matter, it is not necessary to décide that question. 

As the claim was properly disallowed, it follows that the petitioner 
has no standing to object to the dividend order, nor to the refusai 
of the référée to order the trustée to take review of the dividend 
order, or to permit such review to be taken by the claimant in the trus- 
tee's name. 

The several orders of the référée from which review was taken are 
affirmed. 



TOMLJANOVICH v. VICTOR-AMERICAN FUEL CO. 

(District Court, D. Maine. February 14, 1916.) 

No. 350. 

New Tbial <©=al02 — Newlt Discovered Evidence — Diligence. 

On a motion for a new trial, in an employë's action for injuries, on the 
ground of newly discovered évidence, défendant filed affidavits stating 
that P., a witness for plaintiff, told the affiants that he had made a 
statement to défendant regarding the accident, but that he was going 
to go with the other side, because he could get more money out of the 
other side. Though thèse affidavits were taken immediately after the 
trial, no satisfactory reason for not interviewing the affianta before the 
trial was given, and, though défendant claimed to hâve been surprised by 
P.'s testimony, it did not make any suggestion of surprise and ask for 
further delay at the trial. Held, that défendant had not met the burden 
of showing due diligence in the production of the alleged newly discovered 
évidence, especially as the évidence was of an impeaching character. 

[Ed. Note.— For other cases, see New Trial, Cent. Dig. §§ 207, 210-214; 
Dec. Dig. ®=»102.] 

At Law. Action by Paul Tomljanovich against the Victor- Amer- 
ican Fuel Company. On motion by défendant for a new trial on the 
ground of newly discovered évidence. Motion denied. 

For opinion on motion to set aside verdict, see 227 Fed. 951. 

<g=>For other cases see same topio & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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George C. Wheeler, of Portland, Me., and A. T. Hannett, of Gallup, 
N. M., for plaintiff. 

Caldwell Yeaman, of Denver, Colo., and Frederick W. Hinckley, 
of Portland, Me., for défendant. 

HALE, District Judge. This case is now before the court upon the 
motion of the défendant for a new trial, on the ground of newly dis- 
covered évidence. 

On December 4, 1915, this court passed upon a motion of the défend- 
ant to set aside the verdict, for the reason that it was against the weight 
of évidence, and that the damages were excessive. The court held 
that the verdict should not be allowed to stand for more than $15,000, 
and that, unless the plaintiff would remit ail over that sum, a new 
trial would be granted. The plaintiff did remit ail over $15,000. 

The motion now before the court is based in part on matters which 
hâve already been considered ; but it may be treated as a motion for 
a new trial on the ground of newly discovered évidence. 

Among the amdavits now filed by the défendant is that of Robert 
Pritchard. Pritchard says that he was working in the Navajo mine 
a short time before Tomljanovich was injured; that on that day he 
was assisting a man by the name of Liberati to put a sheave wheel 
on the track in the second dip off the third east entry ; that a day or 
two prior to the day of the in jury he was in the mine in company with 
the gênerai superintendent and the local superintendent ; that before 
he left the company he discussed in a gênerai way with Patero the ac- 
cident to Tomljanovich; that Patero told him that he had formerly 
made a statement to the company regarding the accident, but that he 
was going to "buck the company and go with the other side, because 
he could get more money out of the other side." 

Other testimony of a similar character is offered by means of am- 
davits, tending to impeach an important witness at the trial of the 
cause. This witness, Patero, was a rope rider on the car by means 
of which the plaintiff received his injuries. Due diligence would ordi- 
narily require the défendant to produce him at the trial, unless a suf- 
ficient reason were shown for his nonproduction. The défendant urges 
that Patero gave a statement to the company vitally différent from 
his testimony to the jury, and that such statement caused the officers 
of défendant company to believe that Patero would not be a witness 
against the company. This matter was a subject of inquiry at the 
time of the trial. 

In the affidavit now before me Patero dénies that he made such 
statements as Pritchard says he made; he dénies the truth of ail the 
impeaching testimony now produced. Immediately after the trial to 
the jury the affidavits of Pritchard and of others were taken. 

Upon the whole évidence the défendant, I think, has not met the 
burden of showing that it has used due diligence in producing the 
testimony at the trial which it now produces on this motion. 

If it was surprised at Patero's testimony before the jury, it could at 
least hâve made a suggestion of surprise and asked for further delay. 

In Carr v. Gale, Fed. Cas. No. 2,433, 1 Curt. 384, Mr. Justice Curtis 
says: 
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"A party cannot be allowed to wait and take his chance of a verdict in his 
favor and, when it is against him, allège surprise. It is then too late. 
* * * It cannot be considered as the use of due diligence to suffer the 
trial to proceed, and after a verdict against him, proceed to make the inquiries 
which he might and ought to hâve made before." 

The testimony now brought before me by affidavits is impeaching 
testimony ; its truth is denied by Patero. The fédéral courts hâve not 
generally set aside verdicts on testimony, subsequently submitted, im- 
peàching the credibility of a witness. United States v. Potter, Fed. 
Cas. No. 16,077, 8 McLean, 182. 

The witnesses who hâve given their affidavits touching this im- 
peàching testimony hâve said that they had "recently been seen" by 
agents of the défendant. They were seen immediately after the trial. 
No reason satisfactory to the court is given for not interviewing them 
before the trial. There is not sufficient in the testimony to affïrmatively 
prove due diligence on the part of the défendant. 

I am constrained to find, then, that the défendant has not met the 
burden of showing due diligence in the production of testimony at 
the trial which is now offered by affidavits. 

Upon this motion other affidavits are offered presenting cumulative 
évidence, and évidence which manifestly could, by due diligence, hâve 
been produced at the trial. I think I need not consider thèse other af- 
fidavits in détail. 

The motion to set aside the verdict on account of newly discovered 
évidence is denied. 



O-SO-EZY MOP CO. v. CHANNELL CHEMICAL CO. 
(District Court, S. D. New York. July 7, 1915.) 

1. Pleading <§=>313 — Bill of Particulars — Information Wotch mat be 

Required. 

While a party will not be compelled to furnish the names of its 
witnesses or its évidence in a bill of particulars, it will be required to 
furnish information as to matters forming a substantial part of the 
material facts, including facts not directly in issue, but the existence or 
nonexistence of which is relevant to the existence or nonexistence of the 
facts directly in issue. 

[Ed. Note. — For other cases, see Pleading, Cent. Dig. § 949 ; Dec. Dig. 
<S=>313.] 

2. Pleading ©=320 — Bill of Particulars — Information Which may be 

Required. 

While, on an application for a bill of particulars, facts should not be 
required which are within the knowledge of the nioving party, if the facts 
relied upon are really thus known, this is not true when it is not known 
what are the facts which, the party of whom the information is sought 
proposes to show, as where défendant in its counterclaim alleged the 
making of derogatory statements concerning it by plaintiff, in which case 
plaintiff did not necessarily know what statements défendant might ciaim 
were made, who made them, or whether the person charged with making 
them was an authorized représentative of plaintiff. 

[Ed. Note.— For other cases, see Pleading, Cent Dig. § 972; Dec. Dig. 
<g=3320.] 

(S=For other cases see same toplc & KEY-NUMBBR in ail Key-Numbered Dlgests & Indexes 
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3. Pleading <S==>326 — Bill of Pabticulaes — Additional Bills. 

An objection to the furnishing of a bill of particulars coneerning dé- 
fendantes counterclaim, on the ground that it might thereby be precluded 
from proving facts subsequently discovered, could be obviated by apply- 
ing for leave to file an amended bill of particulars, so as to include any 
sucli new facts. 

[Ed. Note.— For other cases, see Pleading, Cent. Dig. §§ 900-992 ; Dec. 
Dig. @=326.] 

At Law. Action by the O-So-Ezy Mop Company against the Chan- 
nell Chemical Company. On motion for a bill of particulars respect- 
îng defendant's counterclaim. Motion granted in part. 

Kenyon & Kenyon, of New York City, for plaintif. 
Howson & Howson, of New York City (Charles W. Hills, of Chi- 
cago, 111., of counsel), for défendant. 

AUGUSTUS N. HAND, District Judge. [1] It is well settled that 
a party will not be compelled to furnish the names of its witnesses or 
its évidence in a bill of particulars. But the very function of a bill 
of particulars is to apprise the moving party of the ultimate facts 
upon which the other party proposes to rely without furnishing the 
mode of proof. The English case of Marriot v. Chamberlain, L. R. 
17 Q. B. D. 156, cited by the plaintiff, very clearly sets forth what is 
proper to require in such cases. Lord Esher there held interroga- 
tories must be answered which inquire as to — 

"matters forming a substantial part of the facts material to the issue and 
not œerely the names of witnesses or mère évidence of such facts. * * * 
The law with regard to interrogatories is now very sweeping. It is not 
perrnissible to ask the names of persons merely as being the witnesses whom 
the other party is going to call, and their names not forming any substantial 
part of the material facts ; and I think we may go so far as to say that it 
is not perrnissible to ask what is mère évidence of the facts in dispute, but 
forms no part of the facts theniselves. But with thèse exceptions it seems 
to me that pretty nearly anything that is material may now be asked. The 
right to interrogate is not confined to the facts directly in issue, but extends 
to any facts the existence or nonexistence of which is relevant to the existence 
or nonexistence of the facts directly in issue." 

[2,3] The argument is f requently made that facts should not be 
required which are within the knowledge of the person asking for the 
information. That is true when it can be said that the facts relied 
upon are really thus known, but not when it is not known what are 
the facts which the party of whom the information is sought proposes 
to show. While in this case the plaintiff may be assumed to know 
what, if any, derogatory statements concerning the défendant it really 
made, it does not necessarily know what statements of this nature 
the défendant may claim were made, who made them, or, consequent- 
ly, whether the person charged with having made them was an ait- 
thorized représentative of the plaintiff. I therefore think the first 
count of the motion for further particulars should be granted. The 
défendant objects to the foregoing bill of particulars on the ground 
that it may be thereby precluded from proving facts hereafter dis- 
covered which may support the allégations of its counterclaim, but 

Ê=>For othor cases see same topic & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
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may not now be known to it. I think this objection can be obviated, 
should such facts be discovered, if the défendant shall in that event 
make application to file an amended bill of particulars, so as to in- 
clude any such nevv facts. Doubtless the court would grant such an 
application if seasonably made upon a proper showing. 

In regard to the second count, relating to damages caused by can- 
cellation of orders for goods, I think it was in substance covered by 
Judge Mayer's- order, who only allowed particulars as to the gên- 
erai character of such damages. I shall therefore deny the motion in 
respect to thèse matters, without préjudice to an application to Judge 
Mayer to amend his order, or to make any further order he may 
deem best as to further particulars of alleged damages. 



In re HAWLBY DOWN DRAFT FUENACE CO. 

IDistrict Court, E. D. Pennsylvania. March 7, 1916.) 

No. 4521. 

Bankbuftcy «5=3184(1) — Transfebs of Choses in Action — Validity as 
Against Trustée. 

Under Bankr. Act July 1, 1898, c. 541, § 67e, 30 Stat. 564 (Comp. St, 
1913, § 9651), providing that eonveyances, assignuients, etc., made by a 
bankrupt within four months prior to the filing of the pétition, with intent 
to hinder or defraud creditors, shall be null and void as against creditors, 
exeept as to purchasers in good faith and for a présent considération, and 
that eonveyances or transfers made by a debtor vvithin four months prior 
to the flliug of the pétition and while insolvent, which are null and void 
as against creditors by the laws of the state, shall be deemed null and 
void against creditors if the debtor be adjudged a bankrupt, and that the 
property shall be reclaimed and reeovered for the beneflt of creditors, and 
under the décisions in Pennsylvania, an assignée of the choses in action 
of an insolvent assignor, who did not take possession of the property 
assigned by giving notice of his title to the debtors, but who permitted 
them to be paid by the debtors and received by the assignor's trustée in 
bankruptcy, had no équitable daim to inoneys in the hands of the trustée, 
though some of the assignments were made more than four months prior 
to bankruptcy, as its sole right was the right to sue the debtors of the 
bankrupt, and, having lost that right, equity would not provide a substi- 
tute at the expense of creditors. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. § 275; Dec. 
Dig. <§=5lS4(l).] 

In Bankruptcy. In the matter of the Hawley Down Draft Furnace 
Company. On pétition for review of an order of the référée allowing 
the claim of the National Trust & Crédit Company. Order vacated 
and reversed, and claim dismissed. 

See, also, 214 Fed. 500. 

John W. Creekmur, of Chicago, 111., and Kirkpatrick & Maxwell, of 
Easton, Pa., for petitioner. 

E. J. & J. W. Fox, of Eas'ton, Pa., for trustée. 

DICKINSON, District Judge. The controversy between the par- 
ties concerned is the second time before the court. A broad outline 

®=>For other cases &e<> saine topic & KBY-NUMBER In ail Key-Numbered Digests & Indexes 
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statement of the facts will suffice to bring out the questions involved. 
The claimant is engaged in the business of aiding manufacturing and 
otlier concerns to finance themselves by buying their accounts cur- 
rent. This is effected by entering into an agreement setting forth the 
particulara of what is proposed to be done and on what terms. The 
agreement involved an assignment in writing of purchased accounts,. 
and provided. that such assignments should be given. It involved also 
the guaranty of the assignor of the genuineness of the accounts and of 
the correctness of the amounts set forth as due. It provided for the 
collection by the assignor and the transmission of the amounts paid, in 
the form in which paid. It provided further for the payment of the 
considération, which was fixed, at the amount of the account less certain 
discounts, graded according to the length of time the accounts had to 
run, of which considération 20 per cent, was deferred in payment until 
the account was actually collected. Following the agreement thus made, 
a large number of accounts, aggregating in amount a considérable sum 
of money, were fromi time to time purchased and paid for in pursu- 
ance of the agreement. 

As might be expected, the assignor did not live up, in ail respects, 
to its agreement. It did not (at least always) remit the collections as 
made, but treated the transactions as loans or advancements, and made 
payments accordingly. The phraseology employed in the statements 
rendered was to "retire" the named accounts thus closed. No notice 
was given of the assignments to the parties who owed the accounts. 
They were left in entire ignorance of any change of ownership in the 
accounts they owed, and settled them with the assignor as still the 
owner. The transaction amounted to nothing more than giving to 
the claimant the naked équitable title on paper to the accounts. It 
was therefore to ail intents and purposes an arrangement between the 
assignor and assignée that as between themselves the claimant owned 
the accounts, but as to ail the rest of the world the assignor remained 
the owner. This was, of course, coupled with the power thus given 
the assignée to complète and make effective its title by giving notice 
to the debtor. This, however, wasnever done. Were the accounts 
of the transactions between the assignor and assignée made the sub- 
ject of a settlement statement between them based upon the terms of 
the agreement, there would be found owing the latter a balance ex- 
ceeding the moneys involved in this dispute. Thèse latter represent 
the proceeds of the collection of certain accounts. We understand it 
to be agreed that the aggregate sum is $4,138.79, and that the agreed 
proportion of this sum, which is made up of accounts assigned before 
May 5, 1912, is $1,775. We therefore hâve not attempted to verify 
the correctness of this apportionment. The significance of this date 
lies in the fact that the pétition in bankruptcy was filed September 5, 
1912. The moneys in controversy are included in the sum of collec- 
tions of accounts made by the bankrupt on July 31 and during August, 
1912. The assignor company went into the hands of a receiver ap- 
pointed by the state court. Just when the appointaient was made, or 
the nature of the proceedings in which it was made, we are not in- 
formed, except that the référée incidentally finds it was before Au- 
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gust 14, 1912. The assignor turned over to the receiver the funds 
in its hands (including some part of the collected accounts) and the 
receiver in turn paid the moneys over to the trustée in bankruptcy 
less certain disbursements made by him. The balance was the sum 
of $4,138.79 above mentioned. The référée found against the title 
of the claimant basing his order on the ground that there had been 
no valid assignment of the accounts and the authority of American 
Bank v. Fédéral Bank, 226 Pa. 483, 75 Atl. 683, 27 L. R. A. (N. S.) 
666, 134 Am. St. Rep. 1071, 18 Ann. Cas. 444. No facts were re- 
turned, other than the making of the agreement. 

At the argument upon the review, it was stated, without contradic- 
tion, that the ruling was that, although the assignments had been of- 
fered and treated as in évidence and were not in dispute, they must 
be regarded as nonexistent because there had been no formai proof of 
exécution. Complaint was further made that the record was without 
any fmdings of the facts upon which the claim was based. The cause 
was referred back to the référée for such fmdings. He lias now re- 
turned very full and satisfactory fmdings upon ail phases of the case. 
Thèse include the fact that assignments of particular book accounts 
were made in good faith, without notice, or any reasonable cause to 
believe that the assignor was insolvent, or that the transaction would 
be to the détriment of creditors, and that the agreement between the 
parties contemplated a bona fide purchase and sale of the accounts 
free from any taint of its being in reality an usurious loan transaction 
in attempted disguise. The inquiry which the référée has thus made 
has led him to the conclusion that the claimant had a valid title to 
the accounts, and has accordingly awarded to it the fund of $4,138.79. 
This order is made upon the authority of Phillips' Estate (4) 205 Pa. 
525, 55 Atl. 216, 97 Am. St. Rep. 750, and the line of cases which rule 
that an assignment of choses in action is good against attaching cred- 
itors without notice thereof to debtors. 

The fmdings of the référée hâve left little in the case beyond the 
question (purely one of law) which is next discussed. However plausi- 
ble and forceful the argument in favor of the inference that the rela- 
tion between the claimant and the bankrupt, established by the deal- 
ings of the parties, was one of creditor and debtor, and not of vendee 
and vendor, the référée has found the latter relation to hâve existed. 
We accept this finding. We accept also his further finding that at the 
time the assignments were made, the claimant did not know, nor had 
it reasonable cause to believe, that the assignor was then insolvent, or 
in contemplation of insolvency, or that the transactions had would be 
detrimental in any way to its creditors, or work out any situation in 
the nature of an unlawful préférence. This is the extent to which 
we understand his fmdings to go. To find that this bankrupt was in 
fact at the time solvent, or even the négative finding that it was not 
insolvent, is flatly inconsistent with the admitted situation and the ad- 
missions made at the argument. The fact is, and is so found, that 
it was then insolvent. We require only the additional fact that the 
assignments made were secret, and that not only was no notice given 
at the time, but no notice was ever given, and no claim of ownership 
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was made until after the debtors had made payment of the accounts 
and the moneys had passed into the keeping of the receiver. We are 
therefore brought to face the plain proposition which will be later 
stated. It is preceded by this question: Is a secret, but otherwise 
unimpeached, written assignaient of choses in action, made when the 
assignor is insolvent, good as against a trustée in bankruptcy, where 
there has been no delivery of the property assigned other than that 
of the written assignment itself ? We hâve* of course, the subsidiary 
question of whether a trustée may avoid a transfer (otherwise voida- 
ble) unless made within the four months' period. 

The main question is one of prime importance to the commercial 
world. It is surprising, as well as regrettable, that the law of the 
subject should be as open to différence of opinion as the adjudged 
cases permit. It would be well if it were authoritatively settled one 
way or the other. The real basis of the discussions, which the question 
has provoked, is the conflict between the rugged principles of the 
common law and the doctrine of secret liens and titles which finds 
favor in the subtle genius of the civil law. We hâve stated the ques- 
tion broadly, because we do not see that any real gain is effected by 
the device of constituting the assignor the undisclosed agent of the 
assignée for the collection of the accounts. The real transaction is an 
effectuai or attempted means by which the vendor may transfer his 
property, and yet remain in possession of and in full dominion over 
it; in other words, both transfer and not transfer it by one and the 
same act. This is clearly inconsistent with the very spirit of the com- 
mon law and destructive of its well-established policy. Its require- 
ments are that sale transactions shall be straightforward and above- 
board. The right of aliénation is freely given, but a sale must be a 
real sale, and not a sham or pretense. A real sale of chattels is ac- 
companied with delivery, resulting in a change of possession. When 
we pass from tangible to other forms of property, a like change in 
the form of delivery is forced. It is necessarily limited to that of 
which the subject-matter is in its nature capable. 

The first inroad upon the common-law doctrine was inspired by ob- 
vious equities when the question arose between the vendor and his ven- 
dee. The next was taken from the standpoint of an attaching créd- 
iter, whose position is frequently described as of one standing in the 
shoes of his debtor. Hère, it may be stated in passing, an obvious 
distinction is frequently overlooked. The plaintiff in attachment in 
exécution proceedings is none the less, not only a créditer, but an 
exécution créditer, of the défendant. As against the garnishee, he, 
of course, has no rights which the défendant does not hâve, because 
he succeeds through the attachment only to such claims against the 
garnishee as the défendant himself had. In other words, the issuing 
of the attachment does not in any degree increase the liability of the 
garnishee to his creditor. The plaintiff in the attachment, however, 
does not lose his status as a creditor, and as such he surely does not 
stand in the shoes of his debtor. Another supposed departure from 
the doctrine is presented by the case of successive assignées of the 
same chose in action, neither of whom has completed the transfer to 
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him by notice to the debtor of the assignor. Hère the doctrine of 
first in time, strongest in right, is applied. The reasons for so hold- 
ing are likewise obvious. It is clear that none of thèse steps (except 
the attachment cases) involve any recession from the position of one 
standing on the original principle. 

What, then, is its application to the instant transaction? What the 
claimant had was an équitable title on paper to thèse accounts. There 
was no delivery of what is assumed to hâve been sold, either in sub- 
stance or form. No notice was ever given to the debtors, who paid in 
ignorance of any change of ownership. The accounts had been con- 
verted into cash before the présent claim was asserted. This and 
other suggested features of the claim will be later considered. What 
concerns us now is the naked question of the légal necessity of de- 
livery, as evidenced by notice to the debtor that the debt had been as- 
signed. The law of Pennsylvania is now settled in accord with the 
English doctrine that, as between successive assignées, he who first 
gives this notice takes under his assignment. Phillips' Estate (3) 205 
Pa. 515, 55 Atl. 213, 66 L. R. A. 760, 97 Atn. St. Rep. 746. The 
same doctrine is accepted by the courts of the United States. Bayley 
v. Greenleaf, 20 U. S. (7 Wheat.) 46, 5 L. Ed. 393. 

On principle, therefore, we would seem to be led to the conclusions 
that the assignment of a chose in action is subject to the same rules 
which pertain to other transfers of personal chattels, and that ail sales, 
to be effective against the world, must be accompanied with delivery 
or its équivalent. A sale otherwise made is good as against the vendor, 
but is not good as against bona fide purchasers or exécution creditors. 
The results, when the clash is (as it is hère) between such assignées 
and those who are subséquent assignées by opération of law, we v/ill 
consider later, deferring its considération in order to introduce an- 
other feature of the présent case. This feature is that presented by 
the further situation already suggested. The title of the claimant 
is an équitable title. Had it completed its assignment by notice to 
the parties owing the accounts, this would still hâve been its status. 
If it had enforced its demand for payment by suit against the debtors, 
the suit must hâve been in the name of its assignor to its use. The 
title of the trustée is the légal title. This has crystallized into the 
actual possession of the proceeds of the collection of the accounts. 
The right of demand of the claimant was against those who owed 
the accounts. This right it has lost, because clearly a payment to the 
holder of the légal title to the account protects the debtor against any 
claim of title of which no notice was given. 

The appeal of the claimant must, in conséquence, be made to the 
court as a chancellor to charge the moneys in the hands of the trustée 
with an équitable lien in its favor to the sum of the claims which it 
asserts it might itself hâve collected. This présents the extent of claim 
of equity which is put forward on its behalf. It pushes its claim of 
right to a point beyond any Une which has yet been drawn in favor 
of any such assignées. The rights of trustées in bankruptcy are de- 
fined in section 67e of the act. This bankrupt was undoubtedly in- 
solvent when thèse transfers were made. Had the property trans- 
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ferred been corporeal, and left with the assignor, the sale would un- 
questionably hâve been void against creditors. This conséquence 
would hâve f ollowed, not because the transfer was fraudulent in f act, 
but because it was void in law. There was a like rétention of posses- 
sion by the bankrupt hère, and a like resuit would be expected to. 
follow. 

We would entertain no doubt of the resuit, except for those cases 
which, under the rulings of the courts of Pennsylvania, hâve upheld as- 
signments as against attachments in exécution and foreign attach- 
ments. So far as they hâve been called to our attention, in none of 
them was the right of the creditor as an exécution creditor directly 
presented to the considération of the court. As against a second as- 
signée, even though a mère creditor assignée, the first assignée takes 
nothing. Whether an assignée who is such by opération of law is with- 
in the protection of the same principle is seemingly still an open ques- 
tion. It is not necessary to plant the ruling in the instant case upon 
this ground and because of this we do not further discuss it. As far 
as we need go'is that an assignée of the choses in action of an insolvent 
assignor, who does not take possession of the property assigned by 
giving notice of his title, but permits the accounts to be paid by the 
debtors and received by a trustée in bankruptcy of his assignor, is with- 
out any équitable claim to any rnoneys which may be in the hands of 
the trustée, based upon the mère fact that he held a written assignment 
of the accounts thus collected. 

This conclusion finds support in the expressed opinion of Judge 
Gibson in Fisher v. Knox, 13 Pa. 622, 53 Am. Dec. 503, and in the 
ruling in Bank v. Penn Motor Co„ 235 Pa. 194, 83 Atl. 622. Indeed, 
this latter case may be said to rule in part the présent, notwithstanding 
that it has not been accepted as ruling the flat proposition for which 
the language of the opinion might seem to stand. The référée has 
gone into the question with painstaking care, and, it must be admitted, 
has followed the commonly accepted doctrine of the attachment cases 
to its logical results. That doctrine, however, is really not as broad 
as commonly accepted to be. It is merely that even mère paper assign- 
ments are good as against the assignor and ail who are asserting only 
his rights. It leaves untouched the other doctrine that transfers un- 
accompanied with delivery, or its équivalent, are void as against sub- 
séquent bona fide purcliasers and creditors. The rights of creditors 
may be asserted through a levy under an exécution. If the transfer 
is of corporeal chattels by a paper writing without change of posses- 
sion, the vendee admittedly cannot successfully assert his title against 
the exécution. It is true that choses in action can only be reached 
through attachment process, and it is not a little difficult to understand 
why attaching creditors are not creditors and exécution creditors as 
well. 

We are nevertheless confronted with thèse rulings, and we appreciate 
the view of the référée that he felt compelled to give them their 
logical application. This distinction has been suggested: What we 
hâve termed the common-law policy has in fact no basis in the com- 
mon law, but springs wholly from the statute of Elizabeth, and the 
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statute applies only to lands and corporeal chattels and the other kinds 
of property enumerated. On the other hand, the law of assignments 
of choses in action we hâve borrowed from the civil law, and in con- 
séquence must there apply its principles. We get, however, small help 
from this tbought, because the principle referred to, no matter what 
its source, is part of the common law of Pennsylvania, and has been 
recognized as requiring delivery or its équivalent to accompany a 
transfer of choses in action. 

The présent ruling, as before suggested, may be rested on the nar- 
rower grounds that a trustée in bankruptcy may avoid any transfer 
which, under the law, is voidable by an exécution creditor and a paper 
transfer of title with possession left in the vendor is void against an 
exécution creditor. This, of course, would not apply to the $1,775 
part of the claim. Ail, however, which the claimant acquired by his 
paper, was the right to demand and receive payment of thèse accounts 
from the debtors. When he permitted them to pay without notice 
of his title, his right to collect was gone. He cannot, without the aid 
of a chancellor, transfer his claim to the money, and the chancellor 
must refuse his aid to one whose title is not favored by the policy of 
the law. In other words, the sole right of the claimant was to sue 
the debtors of the bankrupt. If it has lost that right through its own 
act, equity will not provide a substitute which it can only supply at 
the expense of creditors. The reason is the légal title to thèse moneys 
is in the trustée. The claimant can confront this at the most with an 
équitable title to accounts, which was good only against the bankrupt, 
and even this it has lost. It would require a stronger equity than the 
claimant has shown to create for it another title. 

The elaborate argument submitted on behalf of the claimant calls 
for an allusion to two points raised. Whether this was a Pennsylvania 
or an Illinois contract is of no conséquence, in the light of the absence 
,of any shown différence in the law of the two jurisdictions. So far 
as we hâve any light on the subject, the law of Illinois is against the 
claimant. Green v. Van Buskirk, 72 U. S. (5 Wall.) 317, 18 L. Ed. 599. 

The numerous cases holding the title of the trustée in bankruptcy to 
be only that of the bankrupt apply (since the amendment to the Bank- 
ruptcy Act) only to those accounts which were assigned before May 
5, 1912. Had the claimant perfected its title by notice at any time 
before the accounts were paid, and had the chose in action passed to 
the trustée, the title of the claimant to thèse accounts could hâve been 
successfully asserted through réclamation proceedings. It now has 
no title to assert, except through the interposition of a chancellor, and 
it has no such equity as will move a chancellor to intervene. 

The order of the référée is vacated and reversed, and the claim of 
the National Trust & Crédit Company is dismissed. 
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CLARK y. ERIE R. CO. 
(District Court, N. D. New York. February 12, 1916.) 

î. Masteb wd Servant @=>129(6) — Liability for Injuries — Pboximate 
Cause. 

The absence of an automatic coupler from a railroad car used in In- 
terstate commerce, or the use of a détective automatic coupler, gives rise 
to no cause of action in favor of an injured employé, unless it occasions 
or contributes to the injury. 

[Ed. Note. — For other cases, see Master and Servant, Cent Dig. S 262 ; 
Dec. Dig. <g=>129(6).] 

2. Appeal and Error @=>1033(5) — Error Favorable— Instructions. 

Employers' Liability Act April 22, 1908, c. 149, § 3, 35 Stat. 66 (Comp. 
St. 1913, § 8659), provides that contributory négligence shall not bar a re- 
covery, but that the damages shall be diminished in proportion to the 
amount of négligence attributable to such employé, provided that no such 
employé shall be held to hâve been guilty of contributory négligence 
where the violation by the carrier of any statute enacted for the safety 
of employés contributed to the injury or death of such employé. Plain- 
tiff was a member of crew engaged in switching and nioving cars in inter- 
state commerce. When an engine was brought in contact with some 
standing cars in an effort to couple thereto they failed to couple, and aft- 
er the engine had moved away some distance plaintiff went between the 
engine and the cars to make the coupling work, and was injured when 
the cars, either from their own vveight or from another cause, ran down 
on the engine. There was a sllght grade at that point, of which plain- 
tiff may hâve known, and it appeared that ne did not block the cars be- 
fore making his effort to make the coupling work. He alleged, and the 
jury found on sufflcient évidence, that the coupler was détective, or so 
out of repair that it did not work at ail times, and did not work or oper- 
ate at the time in question. The court submitted the question of con- 
tributory négligence, and charged that plaintiff was not chargeable with 
contributory négligence in merely going between the engine and the cars 
to make the coupler operate, but was chargeable with such négligence if, 
after going between them, he failed to exercise ordinary care for his own 
safety, and that if the coupler was out of repair and détective, and the 
proximate cause of the injury, and if plaintiff was guilty of négligence 
contributlng to the injury, then such négligence, though not an absolute 
défense, would go in diminution of damages. Held that, in view of the 
proviso in the statute, the instructions were more favorable to défendant 
than it was entitled to, and the submission of the question of contribu- 
tory négligence, if error, did no harm to défendant 

[Ed. Note. — For other cases, see Appeal aud Error, Cent. Dig. § 4056; 
Dec. Dig. <S=>1033(5) ; Trial, Cent Dig. § 587.] 

3. Master and Servant @=>226(1) — Liability for Injuries — Assumption or 

Risk. 

While, under the Employers' Liability Act (Act April 22, 1908, c 149, 
35 Stat. 65, as amended by Act April 5, 1910, c. 143,, 36 Stat. 291 [Comp. 
St. 1913, §§ 8657-8665]), assumption of risk, except in certain cases, bas 
its former effect as a bar to an action by an injured employé, and when 
the employé knows of a defect in the appliances used by him, and ap- 
préciâtes the danger resulting, and continues in the employment without 
objection, or without obtaining from the employer an assurance of répa- 
ration, he assumes the risk, though it may arise from the employer's 
breach of duty, this rule had no application where the employer failed 
in its absolute duty to equip its engine and cars with a workable and 
suitable automatic coupler. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 
659, 660; Dec. Dig. <3=>226(1).] 

<S=nFor other cases see same topic & KEY-NUMBER in ail Key-Numbared Digests Se Indexe» 
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At law. Action by William Clark against the Erie Railroad Com- 
pany. On motion to set aside the verdict of the jury and for a new 
trial. Motion denied. 

Vincent N. Elwood, of Hancock, N. Y. (F. W. Welsh, of Bingham- 
ton, N. Y., of counsel), for plaintiff. 

Lyon & Painter, of Binghamton, N. Y., for défendant. 

RAY, District Judge. This action was brought by the plaintiff 
against the défendant to recover the damages alleged to hâve been sus- 
tained by him while in the employ of the défendant, and while acting 
as one of the crew of an engine engaged in switching and moving cars 
in interstate commerce at Deposit, N. Y., by reason of a defective au- 
tomatic coupler attached to such engine. The action was brought un- 
der the provision of the fédéral Safety Appliance Act (Act 'Mardi 2, 
1893, c. 196, 27 Stat. 531, amended by Act April 1, 1896, c. 87, 29 Stat. 
85, and Act March 2, 1903, c. 976, 32 Stat. 943 [Comp. St. 1913, ,§§ 
8605-8615]), and also the provisions of fédéral Employers' Liability 
Act (35 Stat. 65, c. 149, as amended in 1910). 

The plaintiff claimed that a defective automatic coupler was the 
cause of and contributed to his injury, which consisted in the loss of 
one hand and a portion of the arm. The évidence was conclusive that 
the defendant's road is an interstate railroad, and that the cars being 
moved in the Deposit yards by the engine in question were loaded with 
interstate f reight and had corne f rom some point in western New York 
into Pennsylvania, and thence into New York, and were bound for 
some point in New Jersey. While this was bef ogged ail that was pos- 
sible, the conductor, who at first claimed that he did not know whether 
or not he had any cars in his train while moving from a point in the 
state of Pennsylvania to Deposit, N. Y., finally admitted that, after 
leaving the station in Pennsylvania, no stop was made before reaching 
Deposit, and that thèse cars in question were there in the train, with 
a number of others. It was while thèse cars were being moved in the 
Deposit yards by a yard engine that the accident happened. The plain- 
tiff was one of the crew of engine No. 2068, and in the night was at- 
tempting to couple the head of such engine to one of such cars, No. 
50637. There was an automatic coupler on the engine, and a corre- 
sponding one on the car. When the engine and car came in contact, in 
the effort to couple on, the coupling did not make, as was shown by 
the fact that, when the engine moved away, the cars did not follow. 
The engine moved away some distance, and Clark went between the 
head of the engine and the car and attempted to remedy the defect — 
make the coupling work — and while so engaged the cars, or one of 
them, either or its own weight or moved by another engine, ran down 
on the engine, and the plaintiff's hand was caught in the coupling and 
crushed, and amputation followed. 

It was shown that there was a slight grade in the yard at this point 
and that the plaintiff may hâve known this fact, and it was also shown 
that he did not block the cars to which the crew was attempting to 
couple the engine before making his effort to make the defective cou- 
pling work. Every act and move of the plaintiff and of the crew 
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working with him and of the cars and engine were proved, and the 
judge allowed the évidence. The whole situation was fully proved, as 
were the movements of this engine and of thèse and other cars prior to 
the accident, as well as what was done with and to the engine and 
coupler at the time of and immediately following the accident. 

There was some évidence in the case tending to show that thèse 
automatic couplers will not work and that the engine will not couple 
to the car readily when on a curve, or unless the engine and car are 
brought together with sufficient force to cause the coupling to operate. 
For an automatic coupler to work or operate when in perfect condi- 
tion it is necessary that, when standing or moving on a straight track, 
the car and engine be brought together properly. Inasmuch as it was 
contended that this coupler on the engine was defective or out of re- 
pair, so that it would not work at ail times when the engine and cars 
were properly brought together or into contact, and as the coupler 
itself was not brought into court, but another one was, which, it was 
contended, was not like the one on the engine at the time of the acci- 
dent, much évidence was given as to the construction and opération of 
automatic couplers, and it became an important considération whether 
the failure of the engine to couple to the car was due to improper or 
inadéquate movement or action on the part of the ones operating the 
engine or to defects in the coupler. 

The court received ail évidence bearing on the question of the 
alleged contributory négligence of the plaintiff. The plaintifï, as an 
act of négligence or failure to perforai its duty to the plaintiff on the 
part of défendant, stood on the proposition that the automatic coupler 
was out of repair and for that reason did not work, and would not 
operate at ail times when coupler, engine, and car were properly mov- 
ed and handled, and did not on this occasion, and that this was the 
cause of the accident and conséquent injury; that is, the plaintiff con- 
tended, finally, that the car and engine were properly brought together, 
that the coupling f ailed to work because of its defective condition, that 
the plaintiff in the performance of his duty went to the coupler on the 
engine to make it work, the cars being some 15 or 20 feet away, and 
that while the plaintiff was engaged in the performance of this duty to 
the défendant railroad company the cars came down on him in the 
darkness and his hand was crushed. The plaintiff contended that the 
question of the plaintiff's contributory négligence, if any, was of no 
importance, not in the case; but the court ruled against him on this 
question and, after receiving ail the évidence as to conditions, etc., 
held and charged the jury that for the plaintiff to recover the évidence 
must hâve established and the jury must find that the coupler was out 
of repair or defective, and that such condition was the proximate cause 
of the accident and injury — that is, made it necessary for the plaintiff 
to go to the coupler, and between the head of the engine and the cars, 
some 15 or 20 feet away, for the purpose of making the coupler oper- 
ate, and that while engaged in the performance of this duty the car 
came upon him and crushed his hand ; also, that the plaintiff could not 
recover if the coupler was not out of repair and defective, or if his 
own négligence was the cause of the accident and injury; also, that 
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the plaintiff was not chargeable with contributory négligence, under 
such circumstances and conditions, if they existed, in merely going-be- 
tween the head of the engine and the cars to make the coupler operate, 
but was chargeable with contributory négligence if, after going be- 
tween them, he failed to exercise ordinary care for his own safety; 
also, that if the coupler was out of repair and defective, and the proxi- 
mate cause of the accident and injury, and the plaintiff was guilty of 
négligence contributing to the accident and injury, then such négli- 
gence, while not an absolute défense, would go in diminution of dam- 
ages. 

[1] As I understand the law, a defective automatic coupler must be 
the proximate cause of the injury complained of. The absence of an 
automatic coupler, or a defective automatic coupler, does not give rise 
to a cause of action for injury, unless it occasions the injury or con- 
tributes to the injury. 

[2] The plaintiff in this case relied finally upon a defective auto- 
matic coupler as the act of négligence or omission of duty causing his 
injury, or a contributing cause, and sought to recover on no other 
ground. The jury was instructed that plaintiff could not recover on 
any other ground. The jury found that the automatic coupler was de- 
fective or out of repair, and that such defect was the proximate cause 
of the injury. There was évidence to support the finding, and no évi- 
dence bearing on this question was excluded. Every fact and circum- 
stance connected with this accident and injury as stated was gone 
into and proved, and was compétent for the purpose of showing wheth- 
er the accident and injury was due to a defective coupler, or to some 
négligent act of the plaintiff, or some act of some third person. It 
is erroneous to assert in this case that the défendant was not permit- 
ted to show contributory négligence or give évidence on that subject. 
The contrary is the truth. But, however that may be, the rulings and 
charge of the court were much more favorable to the défendant Com- 
pany than it was entitled to. 

As stated, the plaintiff relied for his right to recover upon the alleged 
defective coupler, and the jury on sufficient and compétent évidence 
found it was defective, or so out of repair that it would not work 
at ail times, and did not work or operate at the time in question, and 
that consequently the plaintiff in the Une of his duty went to the head 
of the engine to make it work, and while so employed was injured 
by the cars coming down upon him. The injury to this plaintiff was 
occasioned, as the jury found, by the failure of the défendant railroad 
company to hâve this engine equipped with an operative, workable, 
automatic coupler as required by the Safety Appliance Act. The jury 
also found that plaintiff was in the employ of the défendant, engaged 
at the time in moving this engine and thèse cars in interstate com- 
merce. Consequently the case was and is within both the fédéral Em- 
ployers' Liability Act and the fédéral Safety Appliance Act. 

This case is quite similar in its facts and rulings to Grand Trunk 

Railway Co. v. Lindsay, 233 U. S. 42, 34 Sup. Ct. 581, 58 L. Ed. 838, 

Ann. Cas. 1914C, 168 (below 201 Fed. 844, 120 C. C. A. 166), where 

an engine coupled to four loaded freight cars moving in interstate 

230 F.— 31 
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commerce was attempting to couple to other loaded cars that the train 
might be complétée! and départ. When by impact it was attempted to 
make the coupling, the cars failed to couple automatically, and the 
switchman (pîaintiff below in that case) walked beside the car as it 
approached the point of coupling, signaled the engineer to stand fast, 
and entered between the cars for the purpose of ascertaining and rem- 
edying, if possible, the cause of the trouble. While between the cars 
and engaged in handling the coupler the cars were pushed up, and he 
was caught and his arm crushed. There was some proof tending to 
show that the switchman (pîaintiff) stepped in before the moving cars 
had entirely stopped, and some that he gave a signal to corne ahead 
as he stepped in; but there was évidence to the contrary. It was 
proved that the coupler would not operate because of a bent pin. The 
court was requested to instruct the jury that if the switchman, as 
he entered between the cars, gave the signal to corne ahead, this was 
the proximate cause of the injury (an act of négligence), and he could 
not recover. The court ref used, but did charge : 

"If after he started to go between the cars he has done something which 
was carelessly done, or which you can say from a prépondérance of the évi- 
dence contrlbuted approximately to the accident, then he cannot recover. 
* * * If there be contributory négligence at ail, it dépends, not upon his 
assuming the risk under the circumstances in évidence in this case, but upon 
the care with which he acted while in the performance of the work which he 
assumed. You are further instructed that if you believe, from the prépondér- 
ance of the évidence, that the pîaintiff gave a 'corne ahead' signal to the 
switchman or engineer — one or both — and after that went between the cars 
and was injured, then you hâve a right to consider whether the giving of 
the 'come ahead' signal by the pîaintiff was the proximate cause of the 
injury, as distlnguished from the condition of the coupler, and if you flnd 
that under the circumstances the 'come ahead' signal was the proximate 
cause of the injury then your verdict must be for the défendant. You are also 
instructed that where there is a safe and a dangerous way of doing an act, 
and the servant uses a dangerous way and is injured thereby, he is charged 
with négligence on his part and may not recover." 

It is noted that there, as hère, the court made contributory négli- 
gence after going between the cars a défense, and contributory négli- 
gence a proper considération in fixing damages. But the Suprême 
Court (233 U. S. 49, 34 Sup. Ct. 583, 58 L. Ed. 838, Ann. Cas. 1914C, 
168) held: 

"But having regard to the state of the proof as to the defect in the coupling 
mechanism, its failure to automatically work by impact after several efforts 
to bring about that resuit, ail of which preceded the act of the switchman in 
going between the cars, in the view most favorable to the railroad, the case 
was .one of concurring négligence ; that is, was one where the injury com- 
plained of was caused both by the failure of the railway cbmpany to comply 
with the Safety Appliance Act and by the contributing négligence of the 
switchman in going between the cars. Under this condition of things it is 
manifest that the charge of the court was greatly more favorable to the de- 
fendant company than was authorized by the statute for the following rea- 
sons: Although by the third section of the Employers' Liability Act a re- 
covery is not prevented in a case of contributory négligence, since the statute 
substitutes for it a System of comparative négligence whereby the damages 
are to be diminished in the proportion which his négligence bears to the con> 
bined négligence of himself and the carrier, in other words, the carrier is to 
be exoherated from a proportional part of the damages corresponding to the 
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amount of négligence attributable to the employé (Norfolk & Western Eall- 
way Co. v. Earnest, 229 U. S. 114, 122, 33 Sup. Ct. 654, 57 L. Ed. 1096, Ann. 
Cas. 1914C, 172), nevertheless under the terms of a proviso to the section 
contributory négligence on the part of the employé does not operate even te 
diminish the recovery where the injury has been occasioned In part by the 
failure of the carrier to comply with the exactions of an act of Congress 
enacted to promote the safety of employés. In that contingency the statute 
abolishes the défense of contributory négligence, not only as a bar to recov- 
ery, but for ail purposes. The proviso Teads (Act April 22, 190S, c. 149, § 3, 35 
Stat. 65, 66): 'Provided, that no such employé who may be injured or killed 
shall be held to hâve been guilty of contributory négligence in any case 
where the violation by such common carrier of any statute enacted for the 
safety of employés contributed to the injury or death of such employé.' " 

This it seems to me is décisive of this case, and hère, as there, the 
charge of the court "was greatly more favorable to the défendant Com- 
pany than was authorized by the statute." 

[3] The Employers' Liability Act has expressly eliminated the dé- 
fense of assumption of risk in certain specified cases, but in ail other 
cases such assumption of risk has its former effect as a bar to an ac- 
tion by the injured employé, and when the employé knows of a defect 
in the appliances used by him, and appréciâtes the danger resulting, 
and continues in the employment without objection, or without ob- 
taining from the employer an assurance of réparation, he assumes the 
risk, even though it may arise from the employer's breach of duty. 
Seaboard Air Line Railway v. Horton, 233 U. S. 492, 34 Sup. Ct. 635, 
58 L. Ed. 1062, L. R. A. 1915C, 1, Ann. Cas. 1915B, 475. However, 
this rule as to assumption of risk has no application hère, inasmuch 
as the Safety Appliance Act made it the absolute duty of the défend- 
ant company to equip the cars and engine with a workable and suit- 
able automatic coupler. Grand Trunk Railway Co. v. Lindsay, su- 
pra. When the employé knows of the defect and appréciâtes the 
risk that is attributable to it, then if he continues in the employment 
without objection, or without obtaining from the employer or his rep- 
résentative an assurance that the defect will be remedied, the employé 
assumes the risk, even though it arises out of the master's breach of 
duty. Seaboard Air Line R. v. Horton, supra. But this rule has no 
application in this case, inasmuch as it was the absolute duty of the 
défendant to equip the engine and car with the workable automatic 
coupler, and for the further reason that there was no évidence that 
the employé knew of the defect and appreciated the risk attributable 
to it. In Schlemmer v. Buffalo R. & P. Railway Co., 220 U. S. 590, 
31 Sup. Ct. 561, 55 L. Ed. 596, it was expressly held that the Safety 
Appliance Acts of March 2, 1893, April 1, 1896, and Mardi 2, 1903 
(chapter 976, 32 Stat. 943), took away from the carrier the défense of 
assumption of risk by the employé, but did not affect the défense of 
contributory négligence. In Chicago, R. I. & P. Railway Co. v. Brown, 
229 U. S. 317, 33 Sup. Ct. 840, 57 L. Ed. 1204, it was held that: 

"Under the Safety Appliance Acts the failure of a coupler to work at any 
time sustains a charge of négligence on the part of the carrier." 

This follows the holding in C, B. & Ç>. R. R. v. United States, 2*20 
U. S. 559, 31 Sup. Ct. 612, 55 L. Ed. 582. 
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We hâve seen (Grand Trunk Railway Co. v. Lindsay, supra) that 
by the proviso referred to contributory négligence on the part of the 
employé does not operate even to diminish the recovery, where the in- 
jury has been occasioned in part by the failure of the carrier to com- 
ply with the exactions of an act of Congress enacted to promote the 
safety of employés, and that in that contingency the statute abolishes 
the défense of contributory négligence, not onlv as a bar to recovery, 
but for ail purposes. Act April 22, 1908, c. 149, § 3, 35 Stat. 65, 66, 
in the proviso: 

"Provided, that no such employé who may be lnjured or killed shall be 
held to hâve been guilty of contributory négligence in any case where the 
violation by such comnion carrier of any statute enacted for the safety of 
employés contributed to the injury or death of such employé." 

If the court erred in submitting to the jury the question pf the con- 
tributory négligence of the plaintiff after he had entered between the 
engine and cars, and in holding as it did, no possible harm was done 
to the défendant. The ruling was more favorable to the défendant 
than it was entitled to, and no harm resulted. In Kanawha & Michigan 
Railway Co. v. T. K. Kerse, Administrator of the Estate of Thomas 

P. Barry, 239 U. S. 576, 36 Sup. Ct. 174, 60 L. Ed. , decided Jan- 

uary 10, 1916, the Suprême Court of the United States held: 

"A judgment is not to be reversed for an error by which the plaintiff in 
error cannot bave been prejudiced. And the refusai of an instruction as 
to the légal resuit that would follow only upon the hypothesis that the de- 
ceased knew of the présence of the timber, and knew it would not clear a 
man standing upon the top of a box car, becaine legally insignificant when 
the jury had in its flndings distinctly negatived the tacts that made up the 
hypothesis. Thus the progress of the trial rendered the error wholly irnma- 
terial to the merits. Greenleaf's Lessee v. Birth, 5 Pet. 132, 135 [8 L. Ed. 
72] ; Fidelity & Deposit Co. v. Courtney, 186 U. S. 342, 351 [22 Sup. Ct 833, 
46 L. Ed. 1193]." 

It was not disputed that the plaintiff lost his hand on the night in 
question, and a portion of his arm, by having it crushed in the coupler 
attached to the engine while attempting to make the coupler work. 
There was évidence that the coupling was defective and had failed 
to work before. The question whether or not it was defective or in 
proper repair, so it would work, was submitted to the jury, and the 
jury found for the plaintiff. The damages were moderate, and less 
than they would hâve been, probably, had not the court submitted to 
the jury the question of contributory négligence, and allowed the jury 
to reduce damages in case it found the défendant was at ail négligent 
under the circumstances and at the time specified in the charge. Un- 
der the décisions it is clear that recovery by the plaintiff was not de- 
feated, even if he knew that the cars stood upon an incline or down- 
grade and failed to block them before going to the head of the engine 
to make the necessary examination and cause the coupler to work or 
operate. 

I find no substantial error detrimental to the défendant. The mo- 
tion to set aside the verdict and for a new trial is denied. 
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THE SURF. 

(District Court, D. Massachusetts. August 5, 1915.) 

No. 1092. 

1. Collision <S=>91 — Steam and Sailing Vessels Meeting — Fault. 

The steam trawler Surf, passing out from Boston Harbor on a clear 
and calm night in about the middle of the main channel, came into colli- 
sion with and sunk the fishing schooner Perry, which was coming in under 
sail on a substantially opposite course. The lights of both vessels were 
burning, and those of the steamer were seen by the Perry when a considér- 
able distance away ; but the Perry's lights were not seen on board the 
steamer until shortly before collision. Ail members of the watch on the 
Surf, including the lookout, were in the pilot house, in front of which was 
a large mast, although there was a lookout station forward. Held, that 
the Surf was in fault for not having a properly 1 stationed lookout, for 
failing to keep a proper lookout, and for negligently failing to observe 
the Perry seasonably ; that the Perry was not in fault, it appearing that 
she kept her course until immediately before collision, when the captain 
atteinpted to throw her head around to avoid it. 

[Ed. Note.— For other cases, see Collision, Cent. Dig. §§ 187-192 ; D«c. 
Dig. <S=>91.] 

2. Collision <S=>125 — Contkibutory Fault — Measube or Proof. 

A claim by one of two vessels in collision, whose own fault is establish- 
ed, of eontributory fault on the part of the other vessel, must be proved 
by a prépondérance of the évidence. 

[Ed. Note.— For other cases, see Collision, Cent. Dig. §§ 260-279; Dec. 
Dig. ®=»125.] 

In Admiralty. Suit for collision by Joseph Cabrai and others against 
the steamer Surf. Decree for libelants. 

Blodgett, Jones, Burnham & Bingham, of Boston, Mass., for libel- 
ant. 

Warner, Warner & Stackpole, of Boston, Mass., for claimant. 

MORTON, District Judge. This is a libel to recover damages for 
injuries to the fishing schooner Annie E. Perry, caused by a collision 
with the steam trawler Surf, which occurred near the entrance to 
Boston Harbor, between 12 and 1 o'clock a. m. on October 20, 1914. 
It was a clear, starlight night, with no moon. The Perry sank within 
a few minutes after the collision, but was subsequently raised and re- 
paired. 

The Perry was a two-masted .fishing vessel of the usual type, about 
97 feet long, not equipped with power. She was coming into the port 
of Boston on the night in question loaded with fish. The wind died 
down, as she approached the entrance to the harbor, to a light air 
from the north or north-northeast. The sea was smooth, with some 
swell. _ The Perry was carrying ail four lower sails, namely, mainsail, 
foresail, staysail, and jib. Her lights were properly set and burning. 
She had on deck three men on watch forward, a man at the helm, and 
the captain, who was in charge of the navigation of the vessel. 

The Surf is a steam trawler about 120 feet long. She had a whale- 
back forward deck, on which is a small railed-in place affording a posi- 

<E=»For other cases see same toplc & KEY-NUMBHR in ail Key-Numbered Digests & Indexes 
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tion, although not a secure one in heavy weather, for a lookout to 
stand. It was safe enough for a lookout on the night in question. 
She carried an unusually large foremast, which was used in the work 
of trawling. Her pilot house was in the rear of the foremast and 
was somewhat higher than the bow. Her speed was about 9 knots 
per hour. She was equipped with proper lights, which were brightly 
burning. She left Boston on the night in question a little after 11 
o'clock and proceeded down the harbor. Her entire watch, consisting 
of her captain, Doyle, her mate, Campbell, a lookout, Drone, and a 
helmsman, Sorenson, was in the pilot house. There was no lookout 
on the forward deck. The navigation was in charge of the captain, 
who stood at the starboard window of the pilot house. The lookout 
was standing behind him, looking over his shoulder. The mate was 
standing at the middle window of the pilot house ; and the helmsman, 
who was watching the binnacle and the course, was behind the port 
window of the pilot house. The view of ail thèse men was, to some 
extent, obstructed by the foremast directly in front of them. Drone, 
who was charged with the duties of lookout, had to look past the 
captain, through the window at which the captain was standing. The 
captain was using field glasses from time to time, in an effort to make 
out Boston Lightship. The man who seems in fact to hâve been per- 
forming the duties of lookout was the mate, Campbell. 

[ 1 ] The account of the collision given by witnesses on the schooner 
is substantially as follows: They were proceeding nearly due west 
about in the middle of the channel into Boston Harbor. They noticed 
some distance off an approaching steamer, which subsequently turned 
out to be the Surf. It was apparently headed straight toward them ; 
they saw both its side lights. As it drew near, it became apparent that 
the steamer's course was bringing her very close to the Perry. Ail 
hands on deck on the Perry were aware of the steamer's présence, and 
most of them were observing her as closely as their positions enabled 
them to. They testified, in substance, that when the steamer was close 
at hand she changed her course towards them, and struck the Perry 
near her fore-rigging on the port side. After the steamer had changed 
her course so as to head into them, the captain of the Perry rushed 
to the wheel and turned it, so as to throw the schooner's head to port, 
in the hope of avoiding the collision which was imminent. Aside from 
this, the testimony of the schooner's crew is that no change in her 
course had been made for some time'before the collision. Their évi- 
dence is that the steamer came directly out through the main channel 
from the Narrows Light, about in the middle of that channel, and 
that the collision occurred about half way between Boston Light and 
Point Allerton buoy. The Perry went down a short distance north 
of that buoy and to the south of the middle of the channel. 

The steamer's account of the collision is as follows : She proceeded 
down the channel and turned eastward near the gas buoy on the south 
side of the entrance to it. From this point, some of the évidence given 
on her behalf differs radically from that of the schooner's crew. The 
steamer's captain and helmsman testify that she did not come straight 
out through the main channel, but, on the contrary, went to the north 
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of Nash's Rock, and passed between it and Boston Light. After pass- 
ing Nash's Rock, they say that her course was changed for Boston 
Lightship; that she was running on that course, having passed Boston 
Light, when they saw a green light slightly on their starboard bow; 
that the steamer's course was thereupon changed one-half a point to 
the north, in order to give the greater clearance to the other vessel, 
which was judged to be, when first seen, about a quarterof a mile 
away; that very shortly after this change in the steamer's course the 
green light disappeared, and a red light appeared in the same place; 
and that the vessels were then very near together. The captain of 
the steamer say s that he judged that the other vessel, which he sup- 
posed to be a sailing vessel, had changed course directly across his 
bow; and he ordered the helm of the Surf hard-aport and reversed 
the engines in an effort to go astern (i. e., t<5 the southward) of the 
other vessel. The maneuver was unsuccessful, and the collision fol- 
lowed. 

This testimony places the collision a considérable distance to the 
north of where trie schooner's witnesses say it took place, and of 
where the Perry sank. No good reason is suggested why the steamer 
should take such a devious course from the Narrows Light to the 
Boston Lightship. Her natural way would be straight out through 
what is unquestionably the main channel. Ail the men on the schooner 
say that they saw the steamer take that course, and they are corrobo- 
rated in this by the testimony of the mate of the steamer, Campbell, 
and by such inferences as to the place of collision as are afforded by 
the location of the wreck. Campbell testifies that the Surf passed 
perhaps one-half or three-quarters of a mile from Boston Light, pretty 
nearly in mid-channel, between Boston Light and Point Allerton. If 
so, the place of collision must hâve been substantially as testified by 
the crew of the schooner; and the testimony of Doyle and Sorenson 
on this point is quite inaccurate. Drone, the steamer's lookout, did 
not testify as to her course out of the harbor. How far the Perry 
moved from the place of collision before sinking does not clearly ap- 
pear. The Surf did not keep her nose into the eut after the collision, 
and, although she endeavored to keep near the schooner, it is not 
claimed that she was in continuous contact with her, or pushed her 
any great distance. It is more likely that the schooner sank near 
where the collision occurred than that she was pushed or drifted 600 
or 700 yards in a direction slightly west or south before going down. 

It seems to me that in ail probability the steamer did come straight 
out, as the witnesses on the schooner testify, and that the collision oc- 
curred substantially where they state; and I so find. 

It devolved upon the steamer to keep clear of the schooner. The 
reasons advanced to excuse her not having done so are that the Perry's 
red light was obscured by her head sails, and that she suddenly changed 
course across the Surfs bow. The two vessels were proceeding near- 
ly in the middle of the channel, one about west, the other about east, 
headed almost directly at each other. Both the schooner's lights should 
hâve been visible from the steamer for a distance much greater than 
the quarter of a mile which separated the two vessels when Captain 
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Doyle says he first noticed the Perry's green light. Sorenson says that 
he saw the green light at the same time; but neither Campbell, who 
stood at the front window, nor Drone, who was on lookout, observed 
it at any time. Ail four testify to having seen a red light just before 
the collision. Drone says he saw it almost dead ahead, a little on the 
Surfs port bow, which is consistent with the testimony of the schoon- 
er's men. There is no direct évidence that the Perry's head sails were 
of such size and so trimmed as to obscure her red light on the night 
in question; and there is direct évidence to the contrary. The con- 
tention that that light was obscured rests only on the fact that it was 
not seen on board the Surf. There is testimony that no change had 
been made in the placing of it, or in the size and rigging of the head 
sails on the schooner, for a number of years, nor (except for neces- 
sary repairs) since the collision, and that her lights, sails, and rigging 
were pr.oper. The head sails certainly did not obscure both the Perry's 
lights at the same time. Her green light was, I think, visible from 
the Surf for a considérable distance ; but there is no claim that it was 
noticed on the Surf until close at hand. 

To a man standing in the middle window of the Surfs pilot house, 
her foremast eut off the view for a substantial angle on each side of 
the bow. If the schooner were proceeding straight up the middle of 
the channel, as her crew says that she was, and the steamer were pro- 
ceeding straight down the middle, as her mate implies, and as the 
schooner's crew testify, the two vessels being headed almost directly 
towards each other, it is by no means impossible that the schooner's 
lights within the arc were eut off from Campbell's and Drone's vision 
by the foremast. This was Campbell's own suggestion in his testimony 
before the inspectors, and is by no means inconsistent with Drone's 
évidence, although other things would adequately explain Drone's not 
seeing the lights of the Perry. He was improperly placed for a look- 
out; he should hâve been on the forward deck. Eastern Dredging 
Co. v./Winnisimmet Co. et al., 162 Fed. 860, 861, 89 C. C. A. 550. If 
Captain Doyle was using field glasses in an effort to locate Boston 
Lightship, there is in his case an additional reason why he might hâve 
failed to see the schooner's lights until the vessels were so close to- 
gether that there was already danger of collision. 

The first order given by Captain Doyle after becoming aware of 
the proximity of the Perry was either "starboard" or "hard-astar- 
board." The three other men in the pilot house ail "jumped" to the 
wheel to exécute it; probably before the wheel had been thrown 
hard over, order "steady" and "hard-aport" were given. This last 
one had not been fully executed at the time of the collision. This tes- 
timony from the steamer's crew strongly suggests that an emergency 
had already arisen at the time when the schooner was first discovered. 
Upon ail the évidence, it does not seem to me that the mère fact that 
the Perry's red light was not seen from the Surf on the night in 
question is sufficient to establish that it was obscured by her sails. 
It seems to me probable, and I find, that the failure to notice the 
schooner was due, either to neglect on the part of the men on look- 
out on the steamer, or to the fact that they were behind the steamer's 
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mast and it happened to corne directly between them and the lights 
of the schooner. The New York, 175 U. S. 187, 204, 20 Sup. Ct. 
67, 44 L. Ed. 126. 

[2] The remaining question is whether the Perry changed course 
at the last moment across the steamer's bow, and thereby brought 
about the collision. The charge that she did so rests upon the testi- 
mony of Doyle and Sorenson. Such an assertion, made on behalf of 
a vessel whose own fault is established — it is, I think, clear that the 
Surf was at fault in respect to her lookout— is regarded with suspicion 
and must be proved by a prépondérance of the évidence. Haney v. 
Baltimore Steam Packet Co., 23 How. 287, 291, 16 L. Ed. 562. No 
sufficient reason has been suggested why the schooner, which was com- 
ing into port with a fair wind, should suddenly change course in a 
direction away from her destination. Doyle does not claim that the 
schooner was becalmed; if she was, it was plainly the duty of the 
steamer to give her sufficient clearance to allow for involuntary move- 
ments caused by the swell. The accuracy, at least, of Doyle's and 
Sorenson's testimony, is seriously impaired by their misstatements 
concerning the course of the steamer and the place where the collision 
occurred. I am not prepared to accept their testimony, contradicted 
as it is by ail the witnesses on the schooner, and unsupported by the 
évidence of Campbell and Drone, who were in the pilot house, that 
there was a change of course on the part of the schooner. If, as 
testified by some witnesses who were on the steamer, the vessels came 
together almost head on, the schooner's bowsprit ranging along the 
port side of the steamer, and the steamer striking the schooner on the 
"bluff of the [port] bow," the détails of the collision tend to support 
the schooner's account of it. If, as testified by various witnesses on 
the schooner and some on the steamer, the angle between the two ves- 
sels were considerably wider, it would be explained more easily on 
the supposition of a change of course by the schooner. The exact 
détails of the way in which the vessels came together seem to me not 
sufficiently certain to justify folio wing inferences based upon them in 
disregard of the évidence referred to. 

I find and rule that the Surf was at fault in not having a man on 
lookout stationed for that duty, in failing to keep a proper lookout, and 
in negligently failing to observe the schooner seasonably. The man- 
agement and discipline of the steamer appear to me to hâve been lax, 
and her handling after the emergency arose to hâve been unskillful, 
although, considering the widè latitude of action allowed in an emer- 
gency, it would perhaps be unduly severe to hold her at fault in this 
particular. 

I find the schooner Annie E. Perry to hâve been free from fault, 
and that the collision occurred solely by reason of the faults of the 
steamer Surf. 

Decree for libelants. 
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In re SPILLER et aL 

(District Court, D. Massachusetts. March 9, 1916.) 

No. 22516. 

1. Bankruptcy @=>374 — Composition — Offer After Discharge. 

The facts that a banknipt has received his discharge in due course and 
that a flrst dividend has been paid by the trustée do not prevent the bank- 
rupt from offering composition. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 575; Dec. 
Dig. <S=>374.] 

2. Bankruptcy <S=381 — Composition — Hearing and Détermination or Ap- 

plication — ASSENT OF CEEDITOBS. 

The assent of 60 per cent, of a bankrupt's creditors to an offer of com- 
. position was évidence prima facie that the composition was for the best 
interests of creditors, and the burden was on the objecting creditors. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 591 ; Dec. 
Dig. <@=>3S1.] 

3. Bankruptct ©=381 — Composition — Hearing and Détermination of Ap- 

plication — Adequacy of Offek. 

That it was conceded that a bankrupt estate, If fully administered, 
would pay more than 75 per cent, of the claims of creditors, and that it 
was probable that it would pay a still larger percentage, was not ground 
for denying confirmation of a composition offer of 70 per cent., to which 
90 per cent, of the creditors had assented. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 591; Dec. 
Dig. <®=381.] 

4. Bankruptcy <®=»382 — Composition— Heaeing and Détermination of Ap- 

plication — Omitted Claims. 

On a hearing on an offer of composition, the bankrupt's counsel ad- 
mitted that a claim had been omitted from the schedules, and the object- 
ing creditors thereupon contended that the référée had no jurisdiction to 
proceed because the schedules were incomplète and the deposit did not 
cover ail existing claims. The référée, however, proeeeded, and made a 
report, accompanied by the évidence and exhibits before him. Held that, if 
the objection could be insisted upon by any creditor except those omitted. 
still the statute (Bankr. Act July 1, 1898, c. 541, §§ 7a, 12a, 39a [2], 30 
Stat. 548, 549, 555 [Comp. St. 1913, §§ 9591, 9596, 9623]) and General Order 
9 (S9 Fed. vl, 32 C. C. A. xiii) did not so lirnit the gênerai discretionary 
power of the court in matters of référence to and reports from référées 
as to prevent it from hearing and deciding the case on the referee's report. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. § 592; Dec. 
Dig. @=>3S2.] 

In Bankruptcy. In the matter of Joseph B. Spiller and others, bank- 
rupts. On report of référée respecting an offer of composition. Re- 
port and offer confirmed. 

Swift, Friedman & Atherton, of Boston, Mass., for bankrupts. 

Phipps, Durgin & Cook, of Boston, Mass., for objecting creditors. 

MORTON, District Judge. The bankrupts were adjudicated. A 
trustée was appointed. The liquidation of the estate was begun, and 
a dividend of 25 per cent, was paid to creditors. The bankrupts ap- 
plied for and received their discharges. Thereafter they filed an offer 
in composition to pay 45 per cent, in addition to the 25 per cent, al- 

Ês^Por other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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ready paid by the trustée, making 70 per cent, in ail. This offer was 
referred to the référée, who has reported in favor of confirming it 
With the application for the confirmation of the composition, the bank- 
rupts filed a pétition for the revocation of their discharges. 

Three questions are presented : First. Was it open to the bankrupts 
to offer composition after having received their discharges? Second. 
Is the composition offer for the best interests of the creditors? Third. 
Did the référée hâve power to hear and report on the matter? No 
objections on other grounds are now urged. 

[ 1 ] As to 1 : Was it open to the bankrupts to offer composition aft- 
er having received their discharges ? The présent act explicitly allows 
composition after adjudication. Section 12a. At that time, a bank- 
rupt has no longer any légal interest in his estate; it has, by the ad- 
judication, become the property of his creditors. Composition pro- 
ceedings under such circumstances are, in effect, an offer by the bank- 
rupt to repurchase his property from the trustée. That is what they 
amount to in the présent case ; and they are not on that account un- 
permissible. 

If the bankrupt, at the time of making the offer, has not received 
his discharge, the confirmation opérâtes as one, and secures to him 
both his former property, and his discharge. In the présent case the 
bankrupts received one of thèse before making the offer. It is dif&- 
cuit to see why that fact should restrict their right to redeem their 
property. The creditors could hâve objected to the discharges, but 
did not, and the grant of them completed one of the two principal 
branches of the case. The creditors could still object to a disposai 
of the estate in accordance with the offer in composition upon any 
ground specified in the statute. The fact that the discharges were ob- 
tained in the usual course seems to me no sufficient reason for deny- 
ing the right to settle the estate through proceedings in composition. 
I therefore agrée with Mr. Référée Gibbs that this objection is not 
sound and cannot be sustained. If I thought otherwise, I should al- 
low the pétition to revoke the discharges; but I see no necessity for 
such action. 

[2] As to 2: The objecting creditors contend that the offer in com- 
position is not for the best interest of the creditors, and that the ref- 
eree's finding to the contrary is plainly erroneous, and if confirmed is 
an unconstitutional taking of property. About 90 per cent, of the 
creditors hâve assented to the offer. "Such approval is évidence, 
prima facie, that the composition is for the best interests of the cred- 
itors; and the burden is upon those who attack the composition." 
Haie, J., Re Hoxie (D. C. Me.) 25 Am. Bankr. Rep. 32, 34, 180 Fed. 
508. See, too, Adler v. Jones, 6 Am. Bankr. Rep. 245, 109 Fed. 967, 
48 C. C. A. 761. 

[3] The référée has found that "the assets of the bankrupts were 
of a value in excess of the amount required to pay the creditors 70 
cents on the dollar"; and it was conceded by counsel for the bank- 
rupts at the hearing before me that upon full administration the 
creditors would receive as much as 75 per cent. — i. e., 5 per cent, more 
than the offer. The référée has not reported how much more than 
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70 per cent, the creditors would receive upon f ull administration ; and 
I am not able to form a satisfactory conclusion upon that point from 
the évidence before me. The estate would in ail probability pay more 
than 75 per cent. — just how much more is somewhat problematical, 
depending upon the collectability of the accounts receivable and the 
amount which can be realized for certain equities in real estate, and 
also upon whether a verdict for a substantial sum which has recently 
been rendered against one of the bankrupts in the state courts is af- 
firmed on appeal. On the other hand, payments made in due course 
will, as the référée reports, be considerably delayed. 

The mère fact that the estate will on full administration pay more 
to the creditors than the offer in composition is not sufficient reason for 
refusing confirmation. Other considérations than the mère amount 
of the dividends may properly be considered by creditors in determin- 
ing whether to accept or reject the offer. They hâve, within fair lim- 
its, a right to décide in favor of an immédiate payment, as against a 
postponed and uncertain one, probably of larger amount. A décision 
to that effect, honestly made by an overwhelming majority of the 
creditors, in the exercise of their business judgment, ought not to be 
overridden, unless justice to the objecting minority plainly requires 
such action. 

The test by which the adequacy of the offer is to be determined has 
been thus stated : 

"If the court Is satisfied upon the hearing that the composition offered 
would pay creditors very considerably legs [italics mine] than they niight 
reasonably be expected to realize in the administration of the assets in due 
course, then the composition is not for the best interests of creditors." Day, 
J., Adler v. Jones, G Am. BanJir. Rep. 245, 24S, 109 Fed. 969, 48 O. 0. A. 763 
(C. 0. A. 6th Circuit). 

Some of the assenting creditors doubtless wère influenced by the 
hope of doing further business with the bankrupts if the composition 
shall go through; but I cannot say, upon the case before me, that 
this motive, which to some extent at least is a legitimate one, is so 
extensive and dominant as to justify me in disregarding the vievvs 
of the majority, nor that the offer is "very considerably less" than 
would probably be realized on full administration. Upon this ques- 
tion, also, I agrée with the conclusion of the référée, and am satis- 
fied that the offer is for the best interests of creditors. 

[4] At the hearing before me counsel entered into an oral stipula- 
tion, a copy of which from my notes is hereto annexed. In substance 
this stipulation is that at the first hearing before the référée counsel 
for the bankrupts admitted that there had been omitted from the 
schedules a claim of about $4,500 against two of the bankrupts, and 
that thereupon the objecting creditors contended that the référée had 
no jurisdiction to proceed because the schedules were incomplète and 
the deposit did not cover ail the existing claims. The référée made 
no explicit ruling on the objection, but he did proceed to hear and re- 
port on the case. 

It is now urged by the objecting creditors that, upon it appearing 
that there were claims not scheduled, the référée lost jurisdiction un- 
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til the schedules had been amended and a deposit made, or a waiver 
filed, to cover the added indebtedness. Sections 12a, 7a, 39a (2), and 
General Order 9 (89 Fed. vi, 32 C. C. A. xiii) are referred to in sup- 
port of this contention. No décision on the point has been called to 
my attention. 

If such an objection can of right be insisted on by any creditor 
except those so omitted — which I doubt — I am of opinion that the 
sections and order mentioned do not so limit the gênerai discretionary 
power of the court in matters of référence to and reports from référées 
as to prevent me from hearing and deciding the case on the présent 
report of the référée, accomp-anied as it is by the évidence and exhibits 
before him. 

Report of the référée confirmed. Offer in composition confirmed. 

In addition to what appears in the record, it is stipulated and agreed 
between the parties as follows : 

On January 14, 1916, the day of the first hearing before the référée, 
Mr. Friedman, counsel for the bankrupts, stated to the référée that 
there was . a claim of about $4,500 against Spiller and McCandlish 
which had been omitted from the schedules, it being in f avor of Welch 
or Cotting, trustées. (See Exhibit 6.) Thereupon Mr. Cook, coun- 
sel for the objecting creditors, objected to the referee's going on with 
the case, on the ground that he had no jurisdiction to do so, because 
the schedule was admittedly incomplète and the deposit did not cover 
the entire indebtedness. The référée did not rule on the objection ex- 
plicitly, but proceeded with the case. On the same day, and at the same 
hearing, Mr. Friedman also stated that he would admit that the es- 
tate, if fully administered in the ordinary course of bankruptcy, would 
pay 75 per cent, to gênerai unsecured partnership creditors. The réf- 
érée took notice of that statement, and said that it was a matter of 
calculation to see that the estate would pay more than 70 per cent. 

The foregoing stipulation is to be considered part of the record in 
the case. 



THE LUIGI. 

(District Court, E. D. Pennsylvania. February 22, 1916.) 

No. 5. 

International Law <3=>10— -International Comity — Attachment of FOR- 
EIGN VESSEL REQUISITIONED FOR GOVERNMENT SERVICE. 

While, under the rule of international comity, a court will not exer- 
cise jurisdiction, at suit of an individual, over a vessel which is ein- 
ployed in the public business of a foreign nation, where after the attach- 
ment in such a suit of a privately owned foreign vessel, which had been 
requisitioned for service by its home government, the owners appear and 
hâve given bond for its release, the further action of the court can no 
longer affeet the rights of the foreign government, but private rights 
only, and comity does not require it to discharge the attachment 

[Ed. Note. — For other cases, see International Law, Cent. Dig. §§ 10, 
11; Dec. Dig. <§=>10.] 

<S=jFor other casea see same toplc & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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In Admiralty. Suit by the Barnes-Ames Company against the 
steamship Luigi and John Dufour and James Dufour, doing business 
as Figli di Luigi Dufour. On suggestion that writ of attachment be 
quashed. Denied. 

H. Alan Dawson, of Philadelphia, Pa., and Haight, Sandford & 
Smith, of New York City, for libelant. 

Francis Fisher Kane, U. S. Atty., of Philadelphia, Pa., for United 
States. 

Francis Rawle and Joseph W. Henderson, both of Philadelphia, Pa., 
for Italian Embassy. 

THOMPSON, District Judge. On October 26, 1915, Messrs. Figli 
di Luigi Dufour, of Genoa, Italy, as owners of the Italian steamship 
Luigi, entered into a charter party with the Barnes-Ames Company of 
Duluth Minn., for charter of the Luigi to carry wheat f rom New York, 
Philadelphia, Baltimore, and Newport News to Italy or Sicily. On 
January 29, 1916, the charterers filed a libel for breach of charter par- 
ty against the Luigi and against John Dufour and James Dufour, do- 
ing business as Figli di Luigi Dufour, of Genoa, Italy, praying process 
in rem and in personam. On the same day process was allowed and 
bond fixed at $125,000, available in either the action in rem or in per- 
sonam or both. 

An attachment having issued and the Luigi having been attached by 
the marshal, the amount of the bond, on pétition of the libelants, was 
reduced to $60,000. While the Luigi was in the custody of the mar- 
shal, Francis Rawle, Esq., appeared in open court as amicus curise and 
orally suggested to the court that, at the time the attachment was is- 
sued, the Luigi was under réquisition by the Italian government and 
had proceeded to and was in the port of Philadelphia for the purpose 
of receiving and carrying a cargo of grain for the Italian government. 
Mr. Rawle called the attention of the court to an order of réquisition 
from the royal consul gênerai of Italy at Marseilles, dated December 
24, 1915, to the captain of the Luigi, informing him that the steamship 
was requisitioned and at the disposition of the state, dating from the 
23d of December, 1915, ordering the steamer to proceed to New York 
for a cargo of grain for the account of the Royal Ministry of Agricul- 
ture, Industry, and Commerce. Mr. Rawle, as amicus curise, suggest- 
ed the release of the Luigi as a public vessel in the service of the gov- 
ernment of Italy. 

The court was of the opinion that, inasmuch as the suggestion raised 
a question of international comity, it should corne through officiai chan- 
nels of the United States government. Thereafter, on February 15 th.,. 
the master of the Luigi filed a claim intervening for the interest of 
Figli di Luigi Dufour, as owners, averring that he was in possession 
of the Luigi at the timeof the attachment, that the persons above nam- 
ed are the true and bona fide owners of the steamship, and praying as 
master and bailee for the owners to be admitted to défend. Upon the 
same day bond was entered by the master, with surety, in the sum of 
$60,000, with the usual condition that the claimant and the owners 
fulnll and perform the judgment or decree which may be rendered in 
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the premises, and pay the costs and charges, and providing that the 
bond should be available in the action in rem or in personam or both. 
On the same day the marshal made return that he had restored the 
steamship Luigi, and the master indorsed upon the return a receipt for 
the vessel. 

It now appears by the suggestion of the United States attorney, at 
the instance of the Attorney General, and by the affidavits of the royal 
Italian consul and the master of the Luigi, that, when the Luigi ar- 
rived at the port of Philadelphia she was and now is under réquisition 
by the Italian governmertt, and is now engaged in the business of that 
government for the carriage of a cargo of grain from Philadelphia to 
Italy for public use; that she is under the orders, direction, and con- 
trol of the Italian government, through its consul and through her mas- 
ter under the order of réquisition, and that she is now loaded with 
grain of the Italian government and is ready to sail. The above facts 
are brought to the attention of the court at the suggestion of the dis- 
trict attorney in accordance with the established practice. The Ex- 
change, 7 Cranch, 116, 3 L. Ed. 287; The Parlement Belge, L. R., 5 P. 
D. 197 ; The Constitution, L. R., 4 P. D. 39. The ship has been by the 
usual means declared by the Italian government to be in its possession 
and to be a public vessel of the state for its use in carrying grain. 

As was stated in the case of The Parlement Belge: 

"It seems very difficult to say that any court can inquire by contentious 
testimony whether that déclaration is or is not correct. To submit to such 
an inquiry before the court is to submit to its jurisdiction. It has been held 
that, if the ship be declared by the sovereign authority by the usual means to 
be a ship of war, that déclaration cannot be inquired into. That was ex- 
pressly decided under very trying circumstances in The Exchange. Whether 
the ship is a public ship, used for national purposes, seems to corne within 
the same rule." 

In the case of The Parlement Belge, the court laid down the fol- 
lowing as the correct exposition of the lavv of nations, viz. : That as a 
conséquence of the absolute independence of every sovereign authority, 
and of the international comity which induces every sovereign state to 
respect the independence and dignity of every other sovereign state, 
each and every one déclines to exercise by means of any of its courts 
any of its territorial jurisdiction over the person of any sovereign or 
ambassador of any other state, or over the public property of any state 
which is destined to public use, or over the property of any ambassa- 
dor, though such sovereign, ambassador, or property be within its ter- 
ritory, and therefore, but for the common agreement, subject to its 
jurisdiction. 

It is stated in Hall's Treatise on International Lavv (5th Ed.) p. 161, 
that: 

"Public vessels of the state consist in ships of war, in government ships not 
armed as vessels of war, such as royal or admiralty yachts, transports, or 
storeships, and in vessels teniporarily employed, whether as transports or 
otherwise, provided that they are used for public purposes only, that they 
are commanded by an offlcer holding such a commission as will suffice to 
render the ship a public vessel by the law of his state, and that they satisfy 
other conditions which may be required by that law." 
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And at page 200: 

"Besides public vessels, property of the state properly so called, vessels em- 
ployed in the public service * » * are exempted from the opération of 
the local sovereign to the extent, but to the extent only, that is required for 
the service of the state owning such vessel or property." 

Following a discussion of the manner of proof of the public char- 
acter of the vessel, Mr. Hall, citing The Parlement Belge, says : 

"A fortiori, attestation made by the government itself is a bar to ail further 
inquiry." 

It is far more important for the courts of the United States to rec- 
ognize the international rule of cornity that an independent sovereign 
cannot be personally sued, because such a suit would be inconsistent 
with the independence and equality among the nations of the state 
which he represents, than it is to take cognizance of private rights, if, 
by so doing, that rule is violated. If, therefore, by means of the at- 
tachment against the Luigi now under réquisition as a public vessel of 
the Italian government, the authority of the court is indirectly ex- 
ercised or attempted to be exercised upon the Italian government, so 
as to be inconsistent with the independence and equality of that gov- 
ernment, the writ of attachment must be quashed. 

The question to be determined, then, is whether, under the présent 
circumstances, the authority of the court is so exercised as to be con- 
strued an attempt indirectly to bring within its authority the Italian 
government. The libel is against the res and the ovvners of the Luigi. 
Prior to the hearing upon the suggestion, the owners, through the mas- 
ter of the Luigi, had intervened, entered bond, the vessel had been 
released, and, at the time of the hearing, the loading had been practi- 
cally completed and the vessel ready to sail. It appears, therefore, 
that prior to the formai suggestion the owners had stepped in, asserted 
their ownership, and had accomplished for the vessel, and incidentally 
for the Italian government, ail that could hâve been accomplished 
through the court refusing to allow the attachment to stand. It Avas 
conceded at bar that, prior to the entry of bond and the release by 
the marshal, no berth could hâve been obtained for the Luigi, and that 
she had received lier cargo as expeditiously as though she had never 
been attached. The custody of the court, through the marshal, over 
the vessel, ceased at the moment of her release, ,and ail that remains is 
the bond which has been substituted for the vessel. 

As the case now stands, therefore, the court possesses authority 
only over the obligors' bond, and none over the vessel. Nothing re- 
mains, therefore, through which, directly or indirectly, the court can 
exercise or attempt to exercise any authority to implead the Italian 
government in this suit. After the release of the Luigi, she was as to 
this suit as completely freed of ■ any authority of this court as though 
she were upon her voyage across the Atlantic, or lying at her dock in 
an Italian port. 

It was urged by Mr. Rawle at the hearing that the court should take 
cognizance of the matter in the same manner as though thèse facts had 
corne to its knowledge at the time the order for process was issued. 
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The rea^ons which existed at that time for the application of the rmle 
of comity, which would hâve moved the court to refuse the order for 
an attachment because of the universal consent to immunity of a 
sovereign state to being impleaded in a cause, no longer exists ; and 
the suit from now on is between private individuals. I am unable 
to reach the conclusion that the rule of comity, notwithstanding its 
vast importance and unanimous récognition by the courts, should hâve 
rétroactive effect and be applied where the necessity for its application 
no longer exists. 
The attachment and bond will therefore be allowed to stand. 



MALLEN et al. v. RUTH OIL CO. et al. 

(District Court, E. D. Oklahoma. Aprll 19, 1915.) 

No. 2089. 

1. Guardian and Wabd <S=113 — Management of Estate — Leases — Dura- 

tion. 

Const. Okl. art. 7, §§ 11, 13, provides for the establishment of county 
courts and gives them juriadiction to appoint guardians of minors, etc., 
settle their accounts and transact ail business pertaining to the estâtes of 
minors, etc., including the sale and distribution of their estâtes. Rev. 
Laws 1910, Okl. § 3330, provides that the court appointing a guardian has 
exclusive jurisdiction to control him in the management and disposition 
of the person and property of bis ward. Section 6569 provides that the 
county court, on application of the guardian or any person interested, may 
authorize the investment of the proceeds of sales and any other of the 
ward's money in the manner most to the interest of ail concerned, and' 
that it may make such further orders and give such directions as are 
needful for the management, investment, and disposition of the estate 
and effects, as circumstances require. Section 6547 empowers guardians 
to lease and grant minerai oil and minerai gas, in considération of a roy- 
alty or a part or portion of the production thereof, under the same pro- 
cédure in the county court, as now provided by law, where the considéra- 
tion is money, and has been construed as referring to section 6569 in its 
mention of procédure and to require the county court's approval of oil 
and gas leases. Held that, where it is for the best interest of the minor's 
estate, the county court has authority to authorize a guardian to make an 
oil and gas lease without specifically limiting the lease to the minority of 
the ward, as county courts are given the powers which formerly belonged 
to courts of equity, and such courts, acting in loco parentis, and as gênerai 
guardian for a minor, would do for him and his property whai he him- 
self in ail probabiiity would do, but for his disability 

[Ed. Note. — For other cases, see Guardian &vA Ward, Cent Dig. §§ 405, 
406; Dec. Dig. <§=>113.] 

2. Guardian and Ward <§=>113— -Leasi:— Judgment — Collatéral Attack:. 

When an Oklahoma county court, by approving a guardiau's oil and gas 
lease, extending beyond his ward's minority, has manifested its finding 
that such lease is for the best interests of the estate of the minor, such 
finding is impervious to collatéral attack. 

[Ed. Note. — For other cases, see Guardian and Ward, Cent Dig. §§ 405, 
406 ; Dec. Dig. ®=»113.] 

At Law. Action by William D. Malien, Jr., and others, against the 
Ruth Oil Company and others. On dcrnurrer. Demurrer sustained. 

<g=»For other cases see same topic & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
230 F.— 32 
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O'Hare & Davidson, of Muskogee, Okl., and Bert Van Leuven, of 
Nowata, Okl., for plaintiffs. 

Biddison & Campbell, of Tulsa, Okl., and Lambert & Sloop and 
Stanford & Stanford, ail of Independence, Kan., for défendants. 

Geo. S. Ramsey and Edgar A. De Meules, both of Muskogee, Okl., 
and John M. Chick, of Tulsa, Okl, amici curiee. 

CAMPBELL, District Judge. As to whether the demurrer in this 
case is well taken or not dépends upon whetlier tlie county courts of 
this state may order guardians of minors to exécute oil and gas leases 
of the ward's land for terms extending beyond minority : If such 
leases are valid after the- minor reaches majority, the demurrer should 
be sustained. If not, it should be overruled. 

[1] Section 11 of article 7 of the Oklahoma Constitution provides 
for the establishment of the county court in each county, which shall 
be a court of record. Section 13 of article 7 of the state Constitution 
provides : 

"The county court shall hâve the gênerai jurisdlctlon of a probate court. 
It shall probate wills, appoint guardians of minors, idiots, lunatics, persons 
non cOmpos mentis, and cominon drunkards; grant letters testamentary and 
of administration, settle accounts of executors, administra tors, and guardians .; 
transact ail business appertaining to the estâtes of deceased persons, minors, 
idiots, lunatics, persons non compos mentis, and common drunkards, includ- 
ing the sale, settlenient, partition, and distribution of the estâtes thereof." 

The efïect of the foregoing constitutional provision, so far as it re- 
lates to the question now being considered, is to clothe the county 
court with full, complète, and exclusive jurisdiction and authority to 
transact ail business appertaining to the estâtes of minors, including 
the sale, settlement, partition, and distribution of the same. The ju- 
risdiction is full and complète, so far as relates to matters appertain- 
ing to business of the estâtes of minors, because it applies to ail busi- 
ness of that character.. It must be exclusive, because it is not to be 
presumed, in the absence of clear provisions to the contrary, that 
the framers of the Constitution intended there should be any division 
of authority between the county courts and any other courts of the 
state relating to this important matter, in view of the embarrassment 
and confusion which such divided authority would lead to. The ju- 
risdiction is neither in plain terms nor by implication lodged in any 
other court. 

By section 3330 of the Revised Laws of Oklahoma it is provided 

that: 

"In ail cases the court making the appointment of a guardian has exclusive 
jurisdiction to control hiin in the management and disposition of the person 
and property of bis ward." 

By section 6569 of the Revised Laws of Oklahoma it is provided: 

"The county court, on tlie application of a guardian or any person interested 
in the estate of any ward, after such notice to persons interested therein as 
the judge shall direct, may authbrize aud require the guardian to invest the 
proceeds of sales, and any other of his ward's money in his hands, in real 
estate, or in any other manner inost to the interest of ail concerned therein ; 
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and the county court may make such other orders and give such directions as 
are needful for the management, Investment and disposition of the estate and 
effects, as circumstances require." 

By section 6547 of the Revised Laws of Oklahoma it is provided : 

"Guardians of infants and insane persons are hereby empowered to lease 
and grant minerai oil and minerai gas, in considération of a royalty or part 
or portion of the production thereof, and under the same procédure in the 
county court, as now provided by law, where such considération is money." 

The "procédure" mentioned under which such lease shall be made 
the Suprême Court of this state has held refers to the portion of sec- 
tion 6569, supra, which provides: 

"The county court may make such other orders and give such directions as 
are needful for the management, investment and disposition of the estate and 
effects, as circumstances require." 

It is therefore held that oil and gas leases made by the guardian 
under authority of section 6547, supra, in order to be valid must be 
first approved by the county court. Duff et al. v. Keaton et al., 33 
Okl. 92, 124 Pac. 291, 42 L. R. A. (N. S.) 472. It is clear therefore 
that the guardian may, with the approval of the county court, make 
a valid oil and gas lease of his ward's land for a period covering at 
least the term of minority. The statute authorizing such leases does 
not undertake in terms to fix the period for which such leases shall be 
made to run. If the county court is without authority to authorize the 
guardian to make an oil and gas lease beyond the term of minority 
"when circumstances require," then it must f ollow that cases will from 
time to time arise when the court will be seriously hampered in the 
transaction of business appertaining to the ward's estate and will be 
precluded from making such orders for the management and disposi- 
. tion of the estate as the circumstances require. It is a matter of coni- 
mon knowledge that in the development of the oil business new terri- 
tory is constantly being proven. When a paying well is brought in 
in new territory, the rush for leases is very like the rush for claims 
in a new mining camp. Frequently the largest bonuses and the best 
terms are procured during the first flush of the excitement. But sup- 
pose that in such a case the ward's land is in the midst of the most 
désirable territory, but he is say 19 or 20 years old, so that, if the 
court and the guardian may not make and approve a lease beyond his 
minority, its term can only be one or two years as the case may be. 
His neighbors adjoining may lease for 10, 15, or 20 years, and so much 
longer as oil and gas may be found in paying quantities. It is obvi- 
ous that the purchasers of such leases would give vastly more for the 
long-term leases than the one running only for one or two years. It 
might reasonably happen that this handicap against the leasing of the 
ward's land would make it impossible to effect any lease at ail, and 
that immédiate development on adjoining tracts would resuit in serious 
drainage of the land, which, during a year or two, might practically 
ruin it as an oil and gas property, and thus divest it of the greatest 
élément of value it contains, and leave to the ward when he reaches 
majority the mère shell. Now, in a case of this kind, a most important 
feature of business appertaining to the estate of the ward is the dis- 
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position of his land for oil and gas purposes to the very best advan- 
iage. The ward, by reason of his disability of minority, cannot act. 
It is for this reason that the county court is authorized to act for 
him. 

In the exercise of its exclusive jurisdiction to transact ail business 
appertaining to the estâtes of minors, the county court must, I think, 
be held to hâve ail the powers relating to the conduct of minors' es- 
tâtes which f ormerly belonged to courts of equity. In Gassenheimer 
v. Gassenheimer, 108 Ala. 651, 18 South. 520, it is said: 

"It lias long been the settled doctrine In this state that it is within the origi- 
nal jurisdiction of courts of equity to decree the sales of lands of infants, not 
only for their maintenance and éducation, or to remove incumbrances, or to 
satisfy charges resting thereon, but for the investment of the proceeds of 
sale for the gênerai interest and advantage of the infant. Ex parte Jewett, 
10 Ala. 409 ; Hivers v. Durr, 40 Ala. 418 ; Goodman v. Winter, 64 Ala. 410 
[38 Ain. Eep. 13] ; Thorington v. Thorington, 82 Ala. 489, 1 South. 716. The 
exercise of the jurisdiction is not dépendent on the nature and quality of the 
estate of the infant— whether it is an absolute estate or présent possession 
and enjoyment, or a future estate, a reversion, or remainder — though, as was 
said in Goodman v. Winter, supra, because of the uncertainty of the value 
of a future or contingent estate, lest there should be a sacrifice of the inter- 
ests of the infant, the court would be the more reluctant to decree a sale. 
The reason underlying the doctrine is that, as the infant labors under dis- 
ability — is incapable of managing and disposing of property — the court owes 
to him the duty of protection, and of controlling and administering his prop- 
erty so as to promote his convenience and interests ; a similar reason to 
that which prevails when the court decrees a sale for his maintenance and 
éducation." 

In Gibson's Suits in Chancery, § 970, it is said : 

"Whenever it is neeessary for the welfare of an infant, idiot, or lunatic to 
convert his realty into personalty, or his personalty into realty, or to invest 
his money, or to ratify or avoid his contracts, the chancery court has authori- 
ty to order it to be done, and to superintend the exécution of its order. In 
short, the chancery court, acting in loco parentis, and as gênerai guardian 
for minors, idiots, lunatics, and persons of unsound mind, will do for them 
and their property what they themselves would in ail probability hâve done 
if possessed of good reason and good conscience." 

In Huston et al. v. Cobleigh, 29 Okl. 793, 119 Pac. 416, a case in- 
volving the validity of an oil and gas lease executed by a guardian 
in Indian Territory prior to statehood for a term beyond the minority 
of the ward, approved by the United States Court for the Northern 
District of Indian Territory, sitting as a court of probate, the land 
being at the time in the hands of a receiver of that court, Justice Wil- 
liams says : 

"The lease was approved by the Secretary of the Interior, and also by 
the United States Court, exercising chancery jurisdiction, and also by the 
saine court, exercising probate jurisdiction. It seems to be settled that such 
court, exercising the powers of chancery, had authority to approve a lease ex- 
tending beyond the minority of the ward. Ricardi et al. v. Gaboury et al., 
115 Tenn. 484, 89 S. W. 98; Marsh v. Reed, 184 111. 203, 50 N. E. 306; 
Branton v. Branton, 23 Ark. 509; Haag v. Sparks, 27 Ark. 594; Hankins 
v. Layne, 48 Ark. 545 [3 S. W. 821] ; Turner v. Rogers, 49 Ark. 51 [4 S. W. 
193]." 

The f ramer s of the Constitution, recognizing the disability of the 
minor to handle his own affairs, intrusted his business matters to the 
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county court. As said in the Gassenheimer Case, supra, the court owes 
to him the duty of protection and of controlling and administering his 
property so as to promote his convenience and interests. And as said 
in the quotation from Gibson's Suits in Chancery, supra, the court 
acting in loco parentis, and as gênerai guardian for the minor, will 
do for him and his property what he himself in ail probability would 
do but for his disability. 

Now the statute specifically authorizes the guardian to exécute an 
oil and gas lease for the minor's land, subject to the county court's 
approval, if it shall find it advantageous to the minor under the cir- 
cumstances. The statute fixes no limit upon the term of the lease. 
Does it contemplate a term beyond the ward's minority? A case in 
point is Beauchamp v. Bertig, 90 Ark. 351, 119 S. W. 75, 23 L. R. 
A. (N. S.) 659. The guardian, under order of the probate court, had 
made a lease of certain business property extending beyond the ward's 
minority. The question was as to whether the ward upon reaching 
maj ority might disafhrm the lease. The court said : 

"Our statute empowers the probate court, upon being satisfied that it would 
be for the best interest of the estate of a minor, to make an order authorizing 
the guardian to rent the lands of such minor publicly or privately, as in his 
judginent shall be best for the interest of his ward, subject to the approval 
of the probate court, or the judge thereof in vacation. Sections 3789, 3790, 
Kirby's Dig. It also gives the probate court power to sell or lease for pur- 
poses of reinvestment or puttiiig proceeds on interest. Section 3801, Kirby's 
Dig. At the common law the guardian in socage could make a lease in his 
own name of the lands belonging to his infant ward, to continue only till the 
infant was 14 years of âge, unless the latter chose to continue it )onger. 
But 'the common law,' says Drake, Justice, 'in its ever-watchful care of the 
interest of ruinors, has suffered their guardians to make advantageous leases 
for them continuing at the option of the minor beyond the âge of 21.' Snook 
v. Sutton, 10 N. J. Law, 133, and authorities cited. Under the common law, 
or statutes simply declaratory thereof, leases made by the guardian to extend 
beyond the term of the guardianship are voidable. Rogers on Domestic 
Relations, 861, note 5 ; 15 A. & E. Ency. Law (2d Ed.) 6S and 69, note 1 ; 
Emerson v. Spicer, 46 N. Y. 594 ; Ross v. Glll, 1 Wash. (Va.) 87 ; Ross v. Gill, 
4 Call (Va.) 250; Talbot v. Provine, 7 Baxt. (Tenu.) 502, at page 510; 1 Bac. 
Abr. Leases ; 2 Kent, Com. 228 ; 1 Wash. Real Prop. 307 ; Schouler, Dorn. 
Bel. § 350, note 1 ; Putnam v. Ritchie, 6 Paige (N. Y.) 390 ; Field v. Schieffelin, 
7 Johns. Ch. (N. Y.) 150, 11 Ain. Dec. 441 ; People ex rel. Hannagan v. Inger- 
soll, 20 Hun (N. Y.) 316. In England from the time of Lord Hardwicke, the 
High Court of Chancery had no power to lease or sell an iufant's real estate 
without the aid of act of Parliament. The course was to give référence to a 
master to inquire whether it would be for the benefit of the niinors that ap- 
plication be made for an act of Parliament. Russell v. Russell, 1 and 2 Mal- 
loy, 258. But thej suprême lawmaking power in our state has by the above 
statutes invested the probate court with power to sell and lease the lands of 
infants. The matter is left in the judginent of the probate court, and there 
are no limitations prescribed for the term of lease, and we are of the opinion, 
from the above and cognate provisions of chapter 76, Kirby's Dig., that noue 
were intended. The best interest of the estate of the minor is the prime and 
only considération, and that seems to be the only limit to his discrétion witliin 
the statutory provisions. Complying with thèse, the intention of the law- 
înakers was to give the probate courts plenary power in the premises. Hence 
the lease made by order of the court was valid, although it was to continue 
beyond the minority of the infants." 

[2] So I conclude that, when the Législature authorized the guard- 
ian to lease the ward's property for oil and gas purposes with the 1 
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approval of the county court, without specifically limiting the time 
for which such lease might be made to the period of minority, it in- 
tended to leave the matter to the judgment of the court in the Hght 
of what might appear to be for the best interest of the minor's es- 
tate, and that where such interest, in the judgment of the court, would 
be best subserved by a lease for a term extending beyond minority, 
a lease for such a term made by the guardian and approved by the 
court is valid. And of course, when the county court, by approving 
such a lease, has manifested his finding that such lease is for the 
best interests of the estate of the minor, that finding is impervious to 
collatéral attack. 

The demurrer in this case will be sustained. 



In re WELLMADE GAS MANTLE CO. 

(District Court, D. Massachusetts. February 23, 191G.) 

No. 21825. 

1. Bankruptcy @=»101 — Jurisdiction or Bankruptcy Court over Bank- 

BUPT'S PROPERTT CoNFLICT OF JURISDICTION. 

A bankrupt estate is within the exclusive jurisdiction of the bankruptcy 
court froin the time of the flling of the pétition, and its jurisdiction does 
not dépend upon actual possession of the property affected. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 1G3 ; Dec. 
Dig. <S=>101.] 

2. Bankruptcy ®=s101 — Custody of Property — Seizure Pending Proceed- 

ings — State Court's Jurisdiction. 

After the flling of the pétition, property admittedly belonging to an 
alleged bankrupt may not be seized or attached without the consent of 
the bankruptcy court, though actual possession of the property has not 
been taken by its officers. 

[Ed. Note. — For other cases, see Bankruptcy, Cent, Dig. § 163 ; Dec. 
Dig. ©=101.] 

3. Bankruptcy <®=»116 — Custody of Property — Seizure Pendinq Proceed- 

ings — "Bankrupt's Estate." 

Under Bankr. Act July 1, 1898, c 541, § 2, cl. 7, 30 Stat. 545 (Comp. 
St. 1913, § 9586), authorizing bankruptcy courts to détermine contro- 
versies in relation to the bankrupt's estate and sectiou 70a, cl. 5 (section 
9054), providing that the trustée shall upon adjudication be vested as of 
the date of the adjudication with the bankrupt's title to ail property 
which prior to the flling of the pétition the bankrupt could hâve trans- 
ferred, or which might hâve been levied upon or sold under judicial pro- 
cess against him, property in the possession of a bankrupt and bona fide 
claimed by him at the time of the flling of the pétition, but also claiuied 
by another person upon the ground that it was wrongfully obtaiued 
from him by the bankrupt, is a part of the "bankrupt's estate," and may 
not be replevied by such other claimant after the flling of the pétition, 
though prior to the adjudication and before actual possession is taken 
by the officers of the bankruptcy court. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. <g=>116. 

For other définitions, see Words and Phrases, First and Second Séries, 
Estate.] 

®=For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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4. Bankbuptcy ®=»152 — Trustée — Title to Peopebtt. 

Such title as a bankrupt possessed to property In his possession and 
claimed by him at the time of the filing of the pétition, but also claimed 
by another party, passed to the trustée as of the filing of the pétition. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 194; Dec. 
Dig. ©=152.] 

In Bankruptcy. In the matter of the Wellmade Gas Mantle Com- 
pany, bankrupt. On review of orders of the référée. AfErmed. 

Joseph B. Jacobs, of Boston, Mass., for trustée. 
Robert A. B. Cook, of Boston, Mass., for creditor. 

MORTON, District Judge. After the filing of the involuntary pé- 
tition in bankruptcy, and before the appointaient of a receiver or 
adjudication, the respondents in thèse proceedings replevied certain 
property from the possession of the bankrupt upon a writ issued by 
the Municipal Court for the city of Boston. Subsequently there was an 
adjudication, and the présent petitioner was appointed trustée. He 
prays that the respondents be directed to return the property so re- 
plevied, tliat they be enjoined from proceeding further with the suit 
in the municipal court, and that they be adjudged in contempt of this 
court. 

The fundamental question is whether, after the filing of an invol- 
untary pétition in bankruptcy, persons hâve the right, by proceedings 
in a state court, to replevy property in the possession of the bank- 
rupt, which they claim was obtained from them by fraud. The mat- 
ter was fully heard by Mr. Référée Olmstead, who, in an elaborate 
opinion contained in his certificate, reached the conclusion that the 
prayers of the pétition ought to be granted, and entered orders en- 
joining the suit in the municipal court and directmg the return of the 
goods. From thèse orders the présent review proceedings were taken 
by the claimants. 

[1] A conflict of jurisdiction is to be regretted, and should be avoid- 
ed if it be fairly possible to do so. In the présent case the parties are 
standing upon their rights, the issue raised seems to involve unavoid- 
ably the question of jurisdiction, and I proceed to consider it. It is 
settled that a bankrupt estate is within the exclusive jurisdiction of 
the bankruptcy court from the -time of the filing of the pétition, and 
that this jurisdiction does not dépend upon actual possession of the 
property affected. 

"The filing of the pétition and adjudication in the bankruptcy court in 
New York brought the property of the bankrupts, wherever situated, into 
custodia legis, and it was thus held from the date of the filing of the pétition, 
so that subséquent liens could not be given or obtained thereon, nor proceed- 
ings had in other courts to reach the property, the court of original juris- 
diction having acquired the full right to administer the estate under the 
bankruptcy law. Mueller v. Nugent, 184 TJ. S. 1, 22 Sup. Ct. 269, 46 L. Ed. 
405; Acme Harvester Co. v. Beekman Lumber Co., 222 TJ. S. 300, 32 Sup. 
Ct. 96, 56 L. Ed. 208, 27 Am. Bankr. R. 262." Day, J., Lazarus v. Prentlce, 234 
TJ. S. 263, 34 Sup. Ct. 851, 58 L. Ed. 1305. 

"When not otherwise specially provided, the rights, remédies, and powers 
of the trustée are deterinined with référence to the conditions existing when 

<5^=.l'"or other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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the pétition is flled. It is then that the bankruptcy proceeding ls initiated, 
that the hands of the bankrupt and of his creditors are stayed, and that his 
«state passes actually or potentially into the control of the bankruptcy 
court. We hâve said: 'The filing of the pétition is assertion of jurisdiction 
with a view to the détermination of the status of the bankrupt and a seule- 
ment and disposition of his estate. The exclusive jurisdiction' of the bank- 
ruptcy court is so far in rem that the estate is regarded as in custodia legis 
from the filing of the pétition' " — citing cases. A'an Devanter, J., Bailey v. 

Baker Ice Machine Co., 239 U. S. 268, 36 Sup. Ct. 50, CO L. Ed. (1 Jan. 

1916). 

See, too, Robertson v. Howard, 229 U. S. 254, 33 Sup. Ct. 854, 57 
L. Ed. 1174. 

[2] It follows that there is no right to seize or attach property 
admittedly belonging to an alleged bankrupt after the filing of the 
pétition against him, without the consent of the bankruptcy court, re- 
gardless of whether actual possession of the property has been taken 
by its officers. 

[3] The only point left open under the décisions referred to is 
whether property in the possession of a bankrupt and bona fide claim- 
ed by him at the time of such filing, but which another person also 
claims, upon the ground that it was wrongfully obtained by the bank- 
rupt, constitutes part of the "estate." To hold that it does not, and 
that claimants are free to assert their alleged rights to it in any court 
where they can obtain jurisdiction, would obviously Iead to great con- 
fusion and difnculty in the bankruptcy administration. The trustée, 
when appointed, might find replevin suits pending in an indefinite 
number of courts, and that a large part of the property which had 
been in the bankrupt's possession at the time when the pétition was 
filed had been seized by claimants. 

[4] The act explicitly vests bankruptcy courts with power to "dé- 
termine controversies in relation to" the estate (section 2, clause 7), 
and also provides that the trustée shall, upon adjudication, be vested 
as of the date of adjudication with the title of the bankrupt to ail 
property "which prior to the filing of the pétition he (the bankrupt) 
could by any means hâve transferred or which might hâve been levied 
upon and sold under judicial process against him" (section 70a, cl. 
5). While, if the respondent's claim to the property in question be 
well founded, the bankrupt could not rightfully hâve transferred it, 
and the trustée takes no better title than the bankrupt had (Clark v. 
Snelling, 205 Fed. 240, 123 C. C. A. 430; Bailey v. Baker Co., supra), 
it is clear that such title as the bankrupt possessed in the disputed 
property passed to the trustée as of the filing of the pétition. The 
mère assertion of an adverse title did not deprive the bankrupt of the 
property; the adverse claim must be heard and decided; it may turn 
out to be unfounded. 

No case in the fédéral courts explicitly deciding the important ques- 
tion hère raised has corne to my attention. In Everybody's Store, Inc., 
207 Fed. 752, 125 C. C. A. 290, the issue was whether the respondent 
in the involuntary pétition was insolvent. It was in possession of cer- 
tain property, which it claimed to own. The petitioning creditors of- 
fered to show that the respondent's claim of ownership was not well 
founded, and that the property rightfully belonged to another per- 
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son. I ruled at the hearing that, in determining the question of sol- 
vency, the alleged bankrupt was to be credited with ail property which 
it had possession of, and in good faith, and upon not unreasonable 
grounds, claimed to own, and I excluded the offered évidence. Thèse 
rulings were affirmed by the Circuit Court of Appeals for this circuit. 
It follows that, as between the petitioning creditors and the alleged 
bankrupt, the property hère in question constituted, at the filing of 
the pétition, part of the "estate." It seems to me unwise and un- 
sound to establish a différent rule as to adverse claimants. The time 
of filing is the time at which the bankruptcy court's exclusive juris- 
diction attaches, and is the date as of which the issue of solvency, if 
raised on the pétition, is to be determined. I do not think that other 
courts, upon the mère assertion of an adverse title, ought to be per- 
mitted, pending the bankruptcy proceedings, to take from the alleged 
bankrupt property which he then had possession of and claimed, in 
good faith and upon not unreasonable grounds, to own. 

The respondents rely on Ayers v. Farwell, 196 Mass. 349, 82 N. 
E. 35, in which it was held that property could be replevied under 
a state court writ from an adjudicated bankrupt, if actual possession 
of the property had not been taken by the bankruptcy court before 
it was seized on the replevin writ. The décision fully supports the 
respondents' position. See, also, In re Rathman (C. C. A.) 183 Fed. 
913, 924, 925, 106 C. C. A. 253. In construing a fédéral stature, how- 
ever, the construction put upon it by the United States Suprême Court 
and the Court of Appeals for this circuit is binding on this court. 
While the authority attaching to a décision of the Suprême Court of 
Massachusetts is very great, and a judge may well hesitate to differ 
from it, I am bound to say that Ayers v. Farwell seems to me, in its 
reasoning and in its conclusion on this point, to be inconsistent with 
the later cases in the United States Suprême Court to which I hâve 
referred. It should perhaps be added that Ayers v. Farwell was de- 
cided after York Mfg. Co. v. Cassell, 201 U. S. 344, 26 Sup. Ct. 481, 
50 L. Ed. 782, in which the broad expressions in Mueller v. Nugent 
had been doubted, and before the later case above referred to, in which 
those expressions were explicitly reaffirmed. 

The order of the référée was right, and is affirmed. 



THE COASTWISE. 

(District Court, D. Massachusetts. November 3, 1915.) 

No. 1039. 

1. towage <§=>11(5) stranding of tow llabilitt of tug deviation 

fbom Propeb Course. 

A barge being towed up the New Jersey coast at night was stranded on 
Brigantine Shoal. There was a f resh easterly wind, but it was not foggy, 
and there were no unusuaL weather conditions. The proper course was 
outside the buoy marking the shoals, while the stranding was two or 
thre miles inside. Soundings taken before showed a depth of 10 fathoms 

<J=»For other cases see saine topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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only, which is not considered safe in that locality with an east wind. 
Held, that the strandlng was due to the négligence of the tug. 

[Ed. Note. — For other cases, see Towage, Cent Dig. § 17; Dec. Dig. 
<S=>11(5).] 

2. SniPPiNa @=>136 — Loas of Cakgo or Tow — Habteb Act. 

The owner of a barge let her by charter to carry a cargo between two 
ports, and also provided a tug owned by him to tow lier. Both barge and 
tug were seavvorthy and properly manned, equipped, and supplied. The 
barge and her cargo were totally lost by stranding through négligence 
in operating the tug. Held, that Harter Act Feb. 13, 1S93, c. 105, § 3, 27 
Stat. 445 (Comp. St. 1913, § 8031), did not relieve the tug frorn liability for 
loss of the cargo. 

[Ed. Note. — For other cases, see Shipping, Cent Dig. § 492 ; Dec. Dig. 
<®=>136J 

In Admiralty. Suit by Melville L,. Cobb against the tugboat Coast- 
wise. Decree for libelant. 

Blodgett, Jones, Burnham & Bingham, of Boston, Mass., for libel- 
ant. 
James J. Mackjjn, of New York City, for claimant. 

MORTON, District Judge. The tow, consisting of the tug Coast- 
wise and the barge Soûle, rounded Northeast End Light and started 
up the New Jersey coast in a moderate northeasterly wind that was 
drawing farther to the east and freshening. A heavy underswell was 
running and some top sea. Going north from that point the proper 
course lies well outside the buoy ofï Brigantine Shoal. The officer 
on the tug intended to follow that course. The stranding occurred 
on Brigantine Shoal, two or three miles at least inside the buoy, and 
about four miles off the course. The first question is whether the 
accident was due to négligent navigation by the tug. 

[ 1 ] The danger of being swept on this coast and on this very shoal 
in an easterly wind is well recognized. The United States Coast Pilot 
says: 

"In strong easterly winds when abreast the coast between Tucker Beach 
and Absecon Lighthouses, spécial care is necessary not to be set on the 
shoals off Brigantine Beach." Page 59. 

And again: 

"Deep draft vessels should give the shore between Little Egg Inlet and Ab- 
secon Inlet a berth of over five miles." Id. p. 5G. 

It contains numerous other références to the danger of going too 
close to this coast with vessels of heavy draft, like the Soûle. It was 
plainly the part of good seamanship, under the conditions existing 
when the tow passed Northeast End Light, to keep well offshore ; and 
that is what the ofiîcers of the tug meant to do, but failed. Was their 
failure négligent? 

The shoal on which the barge stranded lias been well known to 
navigators for many years. A buoy is placed outside it to indicate its 
location. There is no évidence to support the suggestion of counsel 
for the claimant that there was a sudden change in its location or con- 

©ssFor other cases see same topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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formation. The master of the tug does not attempt to explain the ac- 
cident on any such theory. His testimony is, in effect, that in coming 
a distance of about 24 miles to the north he got about 4 miles farther 
to the west than he intended to go. 

• There was nothing extraordinary in the weather, nothing sufficient 
to excuse such a mistake in navigation. I doubt if it was as thick as 
the men on the tug say it was. Her log says "Hazy" at 8 p. m. and 
also at 8:40 p. m., and "Quite Hazy" at 10:05 p. m. There is no 
mention in it of fog on this trip. The men on the barge say it was 
not foggy. Witnesses on the tug and on the barge testify that for a 
substantial time before the stranding lights on shore were visible. If 
so, it was possible to détermine the distance from the shore. Wit- 
nesses on the barge testify that they noticed that they were farther in- 
shore than usual. The fact was equally apparent from the tug. 

For nearly an hour and a half before the stranding, the tug, accord- 
ing to her own log, had been getting soundings of less than 10 fath- 
oms. The United States Coast Pilot advises that vessels on this coast 
keep outside the 20-fathom line, and that sailing vessels should go 
about and head offshore as soon as they strike 10 fathoms. Tows cus- 
tomarily go inside the 20-fathom line, but they mean to keep outside the 
10-fathom line. Going inside the latter line under such weather con- 
ditions as prevailed on the night in question was periloûs, and it was 
unnecessary. The soundings made on the tug indicated that 'she was 
nearer the shore than she ought to be. Her master testifies that he 
did not at any time suppose that the tow was far enough inshore to 
create a situation which could be called an emergency, and that he at 
no time put straight out to sea in a southeasterly direction, which, 
according to the Coast Pilot, is the proper course to get out of danger 
in that vicinity. 

It is suggested for the tug that there must hâve been a temporary 
current of unusual and hitherto unknown character which set the tow 
towards the land. There is, however, no évidence of the existence of 
any such current, either at that time, or before, or since. An onshore 
current there in northeasterly winds is well known; navigators are 
warned against it in the Coast Pilot. The heavy ground swell and 
this onshore current, in connection with the unusual draft of the barge, 
probably set the tow towards the land faster than the master or mate 
of the tug appreciated ; and in setting the course they did not make 
sufficient allowance for the leeway due to those causes. There was, 
however, nothing about the conditions which an experienced and care- 
f ul navigator ought not to hâve appreciated and guarded against ; and 
there seems to me to hâve been warning of the danger, both in the 
appearance of the lights on shore and in the soundings. It was the 
duty of the tug to exercise a high degree of care for her tow; and 
the fact that, in weather of no extraordinary severity or dimculty, she 
stranded the barge on a well-known and charted shoal, strongly sug- 
gests négligence on her part. 

If the tlarter Act does not apply, I feel obliged, upon ail the évi- 
dence, to hold the tug solely at fault for the accident. 

[2] The claimant contends that under the Harter Act the tug and 
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barge are to be treated as a single vessel, that both were seaworthy 
and were properly manned, equipped, and supplied, and that they and 
their owner are therefore exempted from liability for faults or errors 
in navigation, or in the management of the tug. 27 Stat. 445. 

The tug and barge both belong to the same person. The claimant 
contends that both were chartered together, as one vessel. Mr. Van 
Der Bergh, who acted for the claimant, testifies that this was the ar- 
rangement which he made over the téléphone with Mr. Ward. Mr. 
Ward, however, does not so recollect the talk. He testifies that the 
agreement covered only the barge Soûle. Both say that their con- 
versation was previous to the letter by which the charter was finally 
completed. In the claimant's letter to the libelant, dated May 4, 1914, 
it was said : 

"The Coastwise, with barge New Jersey, arrived In New Bedford yester- 
day morning and is now en route south with one outside barge, also barge 
Soûle for Sewall's Point. We hope that you will be in a position to load the 
Soûle ère she arrives south." 

On May 5th the claimant again wrote: 

"The barge Soûle, under tug Coastwise, ls now en route to Hampton 
Boads, as yet unchartered." 

This last letter apparently crossed in the mail one from the libelant 
dated May 5th, in which he says : 
"Hâve Enos Soûle report at News for West Va. Coal Co. loading." 

In this letter closing the charter nothing is said about the Coast- 
wise. It is not fréquent to tie a tug to a barge by a charter, although 
it is sometimes done. Upon ail the évidence, I do not think that the 
agreement under which the Soûle was chartered included the Coast- 
wise. I think, and I find, that the claimant was free to tow the Soûle 
up the coast by any tug at its disposai. 

The libelant contends that the tug was not powerful enough to han- 
dle such a deep and heavy barge as the Soûle, that she was not there- 
fore properly equipped for the work in hand, and that on this ac- 
count the case is not within the provisions of the Harter Act. There 
is testimony that the Coastwise had sufficient power to tow the Soûle 
under any ordinary conditions. The only substantial évidence to the 
contrary is the fact that she did not pull the barge clear. She appar- 
ently never tried to go right out to sea, and failed to make headway 
because of her lack of power ; and she made f air progress bef ore the 
stranding. Her captain at some point, and I think very shortly be- 
fore the stranding, did, as he says, change his course to an easterly 
one; and still they did not get clear. I do not think that fact alone 
sufficient to indicate a lack of power in the tug. It is possible, perhaps 
probable, that the barge stranded on the way out. I do not attach 
much importance to the testimony as to the tug's power, given by the 
captain of the barge, who, so far as appears, never navigated on the 
tug at ail. I do not think it is made out that the tug was lacking in 
sufficient power for the purpose in hand. In ail respects the tug and 
barge were seaworthy, and were properly manned, equipped, and sup- 
plied. 
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The case thus présents this question : The owner of a barge char- 
ters her to carry a cargo between two ports. He provides a tug, also 
belonging to him, to tow her. Both barge and tug are seaworthy, and 
are properly manned, equipped, and supplied. The barge and her 
cargo are totally lost by négligence in operating the tug. Does the 
Harter Act relie ve the tug from liability? As an original question, I 
should regard this as a doubtful, as it certainly is an important, one; 
but I think it has been closed, so far as this court is concerned, by the 
décision in Baltimore & Boston Barge Co. v. Eastern Coal Co. (C. C. 
A. lst Circuit) 195 Fed. 483, 115 C. C. A. 393. In that case a barge, 
which had been chartered to the owner of the tug, was lost by the nég- 
ligence of the tug. The owner of the cargo on the barge made a claim 
against the tug. The Harter Act was set up in défense. It was held 
both by the District Judge and by the Circuit Court of Appeals that 
the Harter Act did not apply. The question decided is thus stated in 
the language of the learned District Judge in his opinion on that case: 

"The question then présentée! Is: May an owner of a tug hâve the beneflt 
of the act, as against damage through négligence on the part of his tug, in 
towing a barge under charter to him, loaded with cargo which he, thus con- 
trolling the barge, has agreed to carry in her?" Dodge, J., The Murrell (D. 
C.) 200 Fed. 826, page 829. 

It was explicitly pointed out by the Circuit Court of Appeals that 
there was no distinction, upon the point under discussion, between full 
ownership of the barge by the owner of the tug and ownership pro 
hac vice by charter. 

I see no sound distinction between that case and this one. I there- 
fore rule that, upon the facts found, the Harter Act does not exempt 
the tug from liability. There must be a decree for the libelant, and 
the case must be referred for assessment of damages. 



TJNITEID STATES v. KNOELL et al. 

(District Court, E. D. Pennsylvania. March 3, 1916.) 

No. 64. 

1. Criminal Law ©=3742 — Trial — Questions fob Jury — Crédibilité of Tes- 

timony. 

The credibility of uncorroborated witnesses, who hâve been convicted 
of crime, is for the jury, and must be submitted. 

[Ed. Note.— For other cases, see Criminal Law, Cent Dig. §§ 1098, 1138, 
1719-1721; Dec. Dig. <S=742.] 

2. Criminal Law ©==935 — New Trial — Grounds — Sufficiency of Evi 

DENCE. 

A conviction, based on the uncorroborated testimony of witnesses who 
hâve been convicted of crime, will not be set aside on motion for new 
trial, unless in the judgment of the court the conviction was unjust. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. §§ 2193, 2194, 
2297, 2298, 3068; Dec. Dig. <S=>935.] 

©=»For ot'ier cases see same topic & KEY-NUMBER in ail Key-Numbered Digests * Indexes 
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3. WlTNESSES <©=>106 — CoMPETENCY^— WlFE OF CoNSPIRATOR. 

The wife of a co-couspirator with défendants on trial is compétent to 
testify as to facts winch do not involve lier husband in any way. 

[Ed. Note. — For other cases, see Witnesses, Cent. Dig. §§ 415-424 ; Dec 

Dig. <§=>ioe.] 

4. Criminal Law ©=>406 — Evidence — Déclarations — Former Testimony. 

In a prosecution for conspiracy, tlie admission in the présent prosecu- 
tion of évidence of the testiuiony of a défendant, given to support a fraud- 
ulent claim involved in the conspiracy, before a référée in bankruptcy, 
is not error. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. §§ 785, 894- 
917, 920-927 ; Dec. Dig. @=406.] 

5. Conspiracy <©=>47 — Offenses Against Bankrupt Law — Evidence. 

In a prosecution for conspiracy, évidence hcld to sustain an allégation 
of the indictment of the receiving of property of a bankrupt after péti- 
tion flled. 

[Ed. Note. — For other cases, see Conspiracy, Cent. Dig. §§ 105-107 ; 
Dec. Dig. ®=>47.] 

6. Criminal Law @=»921 — New Trial — Grotjnds — Admission or Incompé- 

tent Évidence. 

Where no objection was made to the admission of incompétent testl- 
mony of one of the défendants ineriminating his wife, though the atten- 
tion of able counsel for défendants was called to the matter by the court, 
the admission of such évidence is not ground for new trial. 

[Ed. Note.— For other cases, see Criminal Law, Cent. Dig. §§ 2206-2209 ; 
Dec. Dig. <©=921.] 

John Knoell and another were convicted of conspiracy, and move 
for a new trial. Motion overruled, with leave to United States to 
move for sentence. 

Robert J. Sterrett, Asst. U. S. Atty., and Francis Fisher Kane, U. 
S. Atty., both of Philadelphie Pa. 
William A. Gray, of Philadelphia, Pa., for défendants. 

DICKINSON, District Judge. This motion is based upon a num- 
ber of reasons. Some of them may be grouped in classes, and others 
do not call for discussion. We will take them up as raising the ques- 
tions which counsel for défendants has discussed, but in a différent 
order. 

[1] Several of the reasons go to what may be called the abstract 
justice of the case. Is the verdict just? The basis of this question is 
the source of the ineriminating évidence. It is admittedly tainted. 
The chief witnesses, and indeed ail the witnesses, whose testimony was 
not confined to facts which required only formai proof , were smirched 
with self-confessed crimes of the most détestable character. The tes- 
timony of none of thèse witnesses had other support than that of the 
testimony of other witnesses as unreliable as themselves. It is, of 
course, conceivable that the testimony of the vilest witness may be 
true in a particular case or as to particular facts. The course of the 
trial may be such as to force a' conviction of guilt, notwithstanding 
every abhorrence of the source of the évidence. Such was the présent 
case. The jury gave the évidence a most careful, intelligent, and con- 
scientious considération. The reasons which to the minds of the jury 

<S=airor other cases see saine topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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compelled the finding made can be readily understood. It cannot be 
said that a mistake was made. 

This brings us face to face with the question whether a wise gênerai 
policy of the law will be denied its logical results in a particular case. 
The answer must be in the négative, because the idea of impartial uni- 
versality in its application is of the very essence of the idea of a law. 
This further brings us to the question of what is the law of the United 
States on the subject of convictions founded only upon tainted évi- 
dence. We waive the subsidiary question of the duty of the trial judge 
to warn the jury of the danger of the acceptance of such testimony 
because we are bound to find this duty to hâve been fully met. Does 
the law lay its injunction upon the jury to disregard such testimony, 
or may they convict upon it alone ? The law of the United States is 
that the credibility of such testimony is for the jury and must be sub- 
mitted. Richardson v. United States, 181 Fed. 1, 104 C. C. A. 69. 

[2] The proper reluctance of the courts, in the enforcement of a 
wise policy, to permit a conviction so based to stand, is overborne by 
a verdict which gives credence to such testimony, unless this is in turn 
overborne by the judgment of the court that the conviction was unjust. 
This finding, as already stated, we cannot make. 

We are next led to consider the complaints of spécifie errors by 
the court. 

[3] The second question discussed is whether Rose Turetz, the 
wife of one of the conspirators, was a compétent witness. The dis- 
tinction between the gênerai competency of a witness and the admissi- 
bility of the testimony or competency to testify to particular facts is 
one which in his rulings the trial judge made an effort to observe. The 
husband in this case was not on trial. He had been eliminated by his 
plea of guilty. The wife was not, therefore, testifying against her 
husband on the face of the record, and was in conséquence not incom- 
pétent generally. Her testimony, moreover, was confined to facts af- 
fecting only the défendants on trial. This distinction was made with 
the thought in mind of confining the objection to its real grounds. 

We are in accord with the expressed views of counsel for défend- 
ants that the incompetency is not limited to cases in which the hus- 
band is on trial. Such a restriction would leave the principle 'shorn 
of its real and true value. It is founded upon a wise policy of the law, 
and its application should be broad enough to subserve the purpose 
intended. This is that the wife will not be heard to give testimony 
which directly incriminâtes the husband, or to appear against him in a 
case to which he is a party, or in a case such that a verdict in accord 
with her testimony will carry the necessary implication of his guilt. 
If the charge is such as in Cornélius v. Hambay, 150 Pa. 359, 24 Atl. 
515, that the guilt of the party to the record necessarily involves the 
spouse of the witness, he or she cannot testify. 

There is no such relation hère between the husband of the witness 
and the défendants. We, of course, know as a fact that the husband 
was equally guilty with them ; but (and this is the important distinc- 
tion) we do not learn this from the testimony of the wife, nor does 
their guilt of itself in any way imply his. The husband is in no way 
concerned until we learn from others the facts which bring him into 
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the conspiracy. The distinction is clearly brought out by the différ- 
ence between the position of the wife and the husband hère. The wife 
might hâve testified (indeed, under the restrictions imposed, she was 
required and did so testify) to the guilt of the défendants on trial with- 
out in any way implicating her husband. The guilt of each is just as 
distinctly a différent thing as if she had testified to the guilt of de- 
fendants on trial charged with burglary, and it had been learned 
through the testimony of others that her husband was guilty of like 
crimes. 

The test is : Does her testimony incriminate him, either directly or 
by necessary implication ? She did not directly implicate him, because 
ail such testimony was carefully exclu ded and her testimony was con- 
fined to the défendants. It is clear that their guilt did not necessarily 
implicate or involve him. His testimony, however, did directly and 
by necessary implication involve her. In the first place, the charge di- 
rectly involved her. In the second place, the charge was of such a 
nature that the guilt of any one necessarily involved her. The hus- 
band was clearly incompétent. No objection, however, was made to 
his testimony. Objection was interposed to the testimony of the wife. 
We are unconvinced that there was any error in admitting her to testi- 
fy within the limits to which her testimony was confmed. The admis- 
sion of' the testimony of the husband will be considered later. We 
pass it for the présent, to take up some of the other points made. 

[4] One is that which counsel présent as the first. It is based upon 
the use of statements which the défendants had made before the réf- 
érée. It is true the statements were made in the course of testimony 
delivered under oath. They were none the less statements, and volun- 
tary ones, and we are able to see nothing more in the use made of them 
than the use which is always made of incriminating déclarations of a 
défendant. There is a well-justified expectation that courts will frown 
upon ail attempts to fritter away constitutional rights, and that they 
will préserve to ail persons the real values which those rights confer. 
Such rights are, however, clearly not involved in some situations. A 
person is indicted for conspiracy. The conspiracy involved a fraudu- 
lent claim before a référée in bankruptcy and testimony in support of 
it. The défendants had so testified. On the conspiracy trial the tes- 
timony thus given becomes of evidential value. How can the consti- 
tutional right be said to be involved ? 

There is a ground of exclusion of incriminating statements some- 
what akin to the constitutional ground. A familiar instance is a con- 
fession secured by promises of immunity or through threats of pun- 
ishment. Neither ground appeared in this case. We quote from the 
brief of défendants the statement that at the time the testimony was 
given there was no thought of the prosecution of the défendants. They 
were not, therefore, in any sensé called to testify against themselves. 
It was their right to refuse to testify to any incriminating facts. It is 
true that the use of this testimony in a prosecution against them re- 
sults in their bearing testimony against themselves in the same sensé 
in which any déclaration made by them would be self-condemning. 
The excluding ground must therefore be the same in the one case as 
in the other. It might be well if the law made testimony given in ju- 
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dicial proceedings inadmissible, except when it became the basîs of a 
charge of perjury. We are, however, not persuaded that the trial 
judge would hâve been justified in ruling such to be the law. 

[5] The questions which counsel hâve classified as the fifth and 
sixth are interdependent. So far as they go to the sufficiency of the 
indictment, they were disposed of when the court, through Judge 
Thompson, overruled the demurrer interposed to the fourth and fifth 
counts. That part of the law of this case was then settled.. The point, 
of course, remains that there was no évidence to support the fourth 
count, and as the offense involved in the fourth count is included in 
the fifth, this retains also the point that the fifth count is alike unsus- 
tained. The point is pivoted upon the feature that the offense which 
figures in the fourth count is that of receiving property of the bank- 
rupt after pétition filed, and the assertion that ail the évidence was di- 
rected to transactions before the filing of the pétition. It was filed 
November 23, 1914. There was évidence that on November 21st prop- 
erty of the bankrupt was placed in the keeping of a man by the name 
of Rash. Had this been ail the proofs showed, it clearly would not 
hâve justified a finding that property had been received after Novem- 
ber 23d. This was, however, not ail which was proven. The property 
was received by the défendants after the date of filing. The Novem- 
ber 21st transaction really went only to the proof that the property 
which the défendants afterwards received was property of the bank- 
rupt. The charge, be it remembered, is one of conspiracy. The of- 
fense was to be accomplished in the way set forth in the indictment. 
The proofs closely followed the facts averred. We do not, therefore, 
feel at liberty to find there was no évidence to support the charge. 

[6] The only remaining reason urged is the incompetency of the 
husband of the bankrupt to testify. We entertain no doubt of his 
incompetency. It may be explained in passing that not only was no 
objection interposed to his testimony, but he was the first or an early 
witness called. The full facts of the case had not then been disclosed. 
He was heard by the court under the impression that he was himself 
the bankrupt. Later it developed, or at least came to the attention 
of the trial judge, that the wife was the bankrupt. At once the 
thought of his incompetency arose and was presented to counsel. The 
notes of testimony do not show just what took place, but it was made 
ckar that the absence of objection was not an inadvertence, and no 
motion to strike out was made. As the défendants were represented 
by counsel of expérience and ability fully equal to the discharge of 
the duty of safeguardmg the interests of their clients, the trial judge 
did not see his way clear to further interfère. The point now made 
is very strongly, and yet very fairly, expressed by counsel thus: 

"Though it appears that his [the husband's] competency was not raised at 
the trial, stlll it Is respectfully submitted, if he was incompétent, the court 
should in Its discrétion * * * not sustain a conviction based upon testi- 
mony incompétent under the law." 

We feel the power of this appeal, and admit that it has caused us 
to waver in our judgment of the proper conclusion to be reached. It 
is beyond dispute that the court should, at whatever cost, préserve to 
230 F.— 33 
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défendants ail their rights. That is not, howeveiv the whole duty of 
the court. A like regard is the due of the public, whose laws hâve 
been found to hâve been violated, and to the orderly administration 
of justice. We hold that fneasure of the ability of counsel as to crédit 
them with the exercise of good judgment in the course they took, al- 
though the reasons for that course do not on the surface appear. The 
évidence was in the case without error of law. It vvas submitted to 
the jury without complaint of unfairness or inadequacy in the charge. 
It was passéd upon by the jury, we are convinced, in the spirit of men 
conscientiously striving to do their full duty, and, in the absence of 
errors of law, we cannot see our way to impeach the verdict. 

The answer to the présent complaint of the défendants is summed 
up in this observation: Had the jury, out of déférence to the gênerai 
policy of the law that tainted testimony should be regarded with sus- 
picion and scrutinized with the utmost care, been able to entertain a 
reasonable doubt of défendants' guilt and in conséquence had acquitted 
them, the verdict would hâve had support in the facts which im- 
peached the credibility of the witnesses who testified to guilt. Tha 
charge impressed this duty upon them. We cannot refuse the in- 
ference that the jury found themselves, notwithstanding, unable to 
entertain a doubt of défendants' guilt, and the court is in its turn un- 
able to find that such a conclusion is without support in the évidence. 

-The motion for a new trial is overruled, and the United States has 
leave to move for sentence to be imposed upon ail who stand convicted 
of the offense charged. 



GOODNO et al. v. HOTCHKISS et al 

(District Court, D. Connecticut, February 26, 1916.) 

No. 1437. 

1. EQUITY <§=>209 PLEADING REPLICATION "COUNTERCLAIM." 

Equity rule 30 (198 Fed. xxvi, 115 C. C. A. xxvl) provides that the an- 
swer must state in short and simple form any counterclaim arising out 
of the transaction which is the subject-matter of the suit, and may, with- 
out cross-bill, set out any set-off or counterclaim against plaintlff which 
might be tlie subject of an Independent suit in equity against him, and 
that such set-off or counterclaim shall hâve the same eft'ect as a cross- 
suit. Rule 31 provides that, unless the answer asserts a set-off or coun- 
terclaim, no reply shall be required without spécial order of the court or 
judge, and that, if the answer include a set-off or counterclaim, the party 
against whom it is asserted shall reply within 10 days. In a suit to en- 
force a family agreement for the division of an estate in the proportions 
indicated in an unsigned will, and to require an accounting by the execu- 
trix and administratrix of parties to the agreement as to property receiv- 
ed by them upon a division which it was alleged was not in accordance 
with the agreement, one of the défendants flled a pleading, denominated 
an "answer," but which, after denying in part and admitting in part the 
allégations of the complaint, and pleading limitations and a former ad- 
judication, asked for certain orders, judgments, and decrees. Held that, 
unless the answer was amended, so as to omit the prayers for affirmative 
relief, a replication to the answer must stand, as the Word "counterclaim," 
in the rules, must be taken to be a gênerai and comprehensive term, in- 

<&=sFor otlier cases see same topie & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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cluding ail counter demands which might be the subject of an independ- 
ent suit in equity, so as to enable the court to pronounce final judgment 
in the same suit, both on the bill of complaint and the answer. 

[Ed. Note. — For other cases, see Equity, Cent. Dig. § 481; Dec. Dig. 
<g=209. 

For other définitions, see Words and Phrases, First and Second Séries, 
Counterclaim.] 

2. Equity <®=>208 — Pleading — "Cross-Bill." 

Matter pleaded in an answer was not a "cross-bill," so as to require a 
reply, unless it was brought against plaintiff, or against other défendants, 
or against both, touching the matters in question in the original bill, 
either to obtain a discovery of facts in aid of défense to the original bill, 
or to obtain full and complète relief as to the matters chargea in the 
original bill, when otherwise a complète decree could not be made. 

[Ed. Note. — For other cases, see Equity, Cent. Dig. §§ 479, 480; Dec. 
Dig. <g=208. 

For other définitions, see Words and Phrases, First and Second Séries, 
Cross-bill.] 

3. Equity ©=208 — Pleading — Counterclaim. 

Matter pleaded in an answer to a bill in equity was not a "counter- 
claim," so as to require a reply, unless it stated matters arising out of 
the same transaction. 

[Ed. Note.— For other cases, see Equity, Cent. Dig. §§ 479, 480; Dec. 
Dig. <S=208.] 

In Equity. Suit by Louise T. Goodno, individually and as executrix 
of Nathaniel S. Hotchkiss, deceased, and another, against Marie O. 
Hotchkiss, individually, as executrix of Mary A. F. Hotchkiss, de- 
ceased, and as administratrix of William H. Hotchkiss, deceased, and 
another. On motions to strike out spécial replications to the answers. 
Motion of the défendant Yale University granted, and motion of the 
défendant Hotchkiss granted conditionally. 

Prentice W. Chase, A. McC. Mathewson, and Ernest L. Averill, 
ail of New Haven, Conn., for plaintiffs. 

George D. Watrous, of New Haven, Conn., for défendant Hotch- 
kiss. 

Léonard M. Daggett, of New Haven, Conn., for défendant Yale 
University. 

THOMAS, District Judge. Thèse are motions to strike from the 
files the spécial replications to the separate answers of thèse défend- 
ants. Louise T. Goodno, one of the plaintiffs, is the executrix of the 
last will and testament of Nathaniel S. Hotchkiss, deceased, a son of 
Henry O. Hotchkiss, deceased, who died, domiciled in New Haven, 
some time about 1884. The other plaintiff is William C. Goodno, the 
husband of the said Louise T. Goodno. 

The bill is filed in the name of Louise T. Goodno, as executrix of 
the last will and testament of said Nathaniel S. Hotchkiss, deceased, 
and individually in her own right. The défendants are Marie O. 
Hotchkiss, individually and as executrix of the last will and testament 
of Mary A. F. Hotchkiss, widow of the said Henry O. Hotchkiss, 
and as administratrix of the estate of William H. Hotchkiss, deceased, 
a son of said Henry O. Hotchkiss, deceased, and Yale University. 

QzaFor other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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The bill of complaint charges in substance that said Henry O. Hotch- 
kiss, deceased, left an unsigned will, and that, following his death, the 
widow, Mary A. F. Hotchkiss, and his three children surviving him, 
to wit, Marie O. Hotchkiss, William H. Hotchkiss, and Nathaniel S. 
Hotchkiss (father of the plaintiff, Louise T. Goodno), mutually agreed 
in writing to divide the estate of said Henry O. Hotchkiss, when 
ready for distribution, among themselves in the proportions indicated 
by him in his unsigned will, and thereafter a division was effected. 
It is further alleged in the bill that this division did not carry out 
and effect the actual intention manifested in the unsigned will; that 
after this division was made, said Mary A. F. Hotchkiss settled her 
account as administratrix ; that thereafter said Mary A. F. Hotchkiss 
drafted a will in her own handwriting, which was duly executed, and 
which, with subséquent codicils, was, after her death in 1912, admitted 
to probate ; that the estate of said Mary A. F. Hotchkiss consisted in 
part of property which she had obtained from her husband under 
this division, and in violation of the provisions of the unsigned will, 
and also in part of property which she had obtained from the estate 
of her son, William H. Hotchkiss, who had predeceased her, and which 
was given to him in violation of the provisions of the unsigned will 
and the agreements thereunder, and that ail of said property so ob- 
tained by said Mary A. F. Hotchkiss was subject to a trust arising 
from the actual agreement and the terms of the unsigned will; that 
the défendant Marie O. Hotchkiss was the executrix of said will and 
codicils of her mother, Mary A. F. Hotchkiss, and was also the ad- 
ministratrix of her brother's estate, and that Yale University is a 
legatee named in said will of Mary A. F. Hotchkiss; and that certain 
parts of said will are vague and indefinite. 

The bill of complaint then prays that the agreement be given its true 
effect by this court, and also demands its enforcement pursuant to 
the provisions of the unsigned will as construed by the plaintiff, and 
the real intent of the parties as claimed by the plaintiff; that the 
amount of the share belonging to the estate of Nathaniel S. Hotchkiss, 
deceased, or due his heir at law, Louise T. Goodno, be ascertained, and 
that judgment be rendered for said amount against the défendants, 
who now hold or claim said property; that the mutual distribution 
of January 9, 1884, be set aside on the ground that it was made by 
mistake, and is unjust and inéquitable and without considération, and 
that it be corrected to conform to the true intent and meaning of the 
parties; a construction of the will of Mary A. F. Hotchkiss; an ac- 
counting from Marie O. Hotchkiss, as executrix, of ail the property 
coming to her formerly belonging to the estate of Henry O. Hotchkiss, 
deceased, its earnings-and increase from the date of the division; and 
accounting from said Marie O. Hotchkiss individually for ail moneys 
she has received from the principal of the estate of the said Henry 
O. Hotchkiss from the date of the mutual agreement; and a judg- 
ment that she be directed to pay said moneys into court for the pur- 
pose of apportioning the same under the agreement; an accounting 
from said Marie O. Hotchkiss, as administratrix of the estate of her 
brother, William H. Hotchkiss, deceased, for ail moneys and proper- 
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ties received by William H. Hotchkiss during his life, or by her as 
administratrix since his decease, and to pay into this court such sums 
as may be found to hâve been received by said William H. Hotchkiss 
over and above his lawf ul share in the estate of his f ather, Henry O. 
Hotchkiss. 

Separate answers hâve been filed to this bill of complaint by the 
défendants Marie O. Hotchkiss, individually and as executrix and 
administratrix, and by Yale University. Thèse answers deny in part 
and admit in part the allégations of the complaint, and further allège 
the défenses of the statute of limitations and a former adjudication of 
the matters involved in the bill by the state courts of Connecticut in 
litigation to which ail of the parties were either parties or privies. 
The answer of Marie O. Hotchkiss is denominated an "answer," and 
is drawn in the form of an answer, save that at the end she asks for 
certain orders, judgments, and decrees which the plaintiffs now stren- 
uously contend are in the nature of affirmative relief, so that the 
answer is in effect a cross-bill or counterclaim. To thèse separate 
answers spécial replications hâve been filed, denying ail matters af- 
firmatively alleged, and setting forth other matters in confession and 
avoidance of the spécial défenses alleged in the answers. 

[1] If it were not for the plaintiffs' contention that the answer of 
Marie O. Hotchkiss is in effect and substance a cross-bill or counter- 
claim, and not an answer, the disposition of thèse motions would pré- 
sent no serious question. 

Prior to 1842 spécial replications in equity had fallen into disuse, 
and they were not permitted, save by leave of the court in extraordi- 
nary cases. It was always required that new matter, or matter in re- 
sponse to allégations in the answer, should be set up by amendments 
to the bill, and could not be supplied by averments in the replication. 
Taylor et al. v. Benham, 5 How. 233, 12 L. Ed. 130; Wilson v. Stolly, 
4 McLean, 272, Fed. Cas. No. 17,839; Coleman v. Martin, 6 Blatch. 
291, Fed. Cas. No. 2,986; Vattier v. Hinde, 7 Pet. 252, 274, 8 L. Ed. 
675; Story's Equity Pleadings, §§ 676, 679, 878; Mitford & Tyler, 
Pleadings and Practice in Equity, 413; Swift's Digest (Ed. 1822) vol. 
2, p. 245. 

In 1842 the Suprême Court promulgated equity rule 45 (see D'ew- 
hurst's Rules of Practice in United States Courts [2d Ed.] p. 394),. 
providing that "no spécial replication to any answer shall be filed," 
and that if any matter alleged in the answer shall make it necessary 
for the plaintiff to amend his bill he may hâve leave to amend the 
same, with or without the payment of costs, as the court or a judge 
thereof may in his discrétion direct. This rule was construed by the 
Suprême Court as meaning that: 

"A gênerai replication is always sufficient to put in issue every material 
allégation of an answer or amended answer, unless the rules of pleading im- 
peratively require an amendaient of the bill." Mr. Justice Harlan in South- 
ern Pacifie Railroad v. United States, 16S U. S. 1, 57, 18 Sup. Ct. 18, 30, 42 
L. Ed. 355. 

And in Mason, Adm'r, etc., v. Hartford, Providence & Fishkill R. 
Co. (C. C.) 10 Fed. 334, a spécial replication to a plea and demurrer 
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was stricken from the files by Judge Coït in accordance with the rule. 
Rule 31 of the New Equity Rules promulgated by the Suprême 
Court in 1912 (198 Fed. xxvii, 115 C. C. A. xxvii), which is new and 
largely based on the English practice, has done away with ail replica- 
tions to answers by providing that : 

"Unless the answer assert a set-ofî or eounterclaim, no reply shall be re- 
quired without spécial order of the court or judge, but the cause shall be 
deemed at issue upon tlie fillng of the answer, and any new or affirmative 
inatter therein shall be deemed to be denied by the plaintiff." 

The only différence between this rule and the English rule upon 
which it is based is that the latter is peremptory in ail cases, while the 
former merely does not require a reply. 

It is clear from an examination of the pleadings that the plaintiffs' 
reply to the answer of Yale University is contrary to both the letter 
and the spirit of présent rule 31, and contrary also to the long-estab- 
lished practice in equity as shown by the authorities cited, and the 
motion to strike it from the files is granted. 

[2,3] The answer of Marie O. Hotchkiss, however, présents an- 
other question. The matter pleaded by her is clearly not a set-off, nor 
is it a cross-bill, unless it is brought against the plaintiff, or against 
other défendants, or against both, touching the matters in question in 
the original bill, either to obtain a discovery of facts in aid of défense 
to the original bill, or to obtain f ull and complète relief as to the mat- 
ters charged in the original bill, when otherwise a complète decree 
could not be made. Story's Equity Pleadings, § 389; Mitford & 
Tyler, PI. & Pr. in Equity, 178; Daniell's Chancery PI. & Pr. vol. 2, 
1548; Ayres v. Carver, 17 How. 595, 15 L. Ed. 179. Nor is it a 
eounterclaim unless it states matters which hâve arisen out of the 
same transaction. The word "eounterclaim," as used in rule 31 and 
the preceding rule 30 (198 Fed. xxvi, 115 C. C. A. xxvi), must be 
taken to be a gênerai and comprehensive term including ail counter 
demands (Boothe v. Armstrong, 76 Conn. 530, 57 Atl. 173), which 
might be the subject of an independent suit in equity, so as to enable 
the court to pronounce final judgment in the same suit both on the 
bill oï complaint and the answer. It would seem as if the affirmative 
relief demanded by the défendant Marie O. Hotchkiss is unnecessary, 
and that her answer would be complète without it ; but it is her privi- 
lège to insist upon it, if she so desires. Equity rule 30. 

The conclusion therefore is that, in view of the form in which the 
défendant Marie O. Hotchkiss has filed her answer, the replication 
must stand. If, however, her attorney desires to amend his answer 
by striking out at its conclusion the prayers for affirmative relief with- 
in 10 days, the motion of Marie O. Hotchkiss to strike the replication 
from the files will be granted ; otherwise, it will be denied. 

Ordered accordingly. 



THE BOGHESTKE 519 

THE ROCHESTER. 
(District Court, W. D. New York. January 19, 1916.) 

1. Shipping ©=209(2) — Limitation or Liabilitt — Waiver of Right. 

The owner of a vessel in a proper case is entitled to a limitation of 
liability against a claim asserted by a libel either in personain or in rein, 
and in the latter case does not lose the right by giving an uudertaking for 
the release of the vessel. 

[Ed. Note. — For other cases, see Shipping, Cent Dig. § 647; Dec. Dig. 
<®=»209(2).] 

2. Shipping <&=»207— Limitation of Liabilitt— Scope of Statutb. 

Rev. St. § 4283 (Comp. St. 1913, § S021), providing for limitation of 
liability, is not limited to loss of merchandise in course of transportation, 
but is broad enough to permit a shipowner to claim such limitation for 
injury.to a person aboard the ship. 

[Ed. Note.— For other cases, see Shipping, Cent. Dig. §§ 555, 643, 644; 
Dec. Dig. <§=>207.] 

8. Shipping <§=^>209(3)— Proceeding for Limitation of Liabilitt— Issues. 

In a proceeding for limitation of liability, the questions presented are 
whether there is any liability in fact, and, if so, whether a proper case 
for limitation of liability is presented. 

[Ed. Note. — For other cases, see Shipping, Cent Dig. § 652 ; Dec. Dig. 
@=>209(3).] 

4. Shipping <S=»207 — Pboceeding foe Limitation of Liabilitt — Nonmabi- 
time Torts— "Ant and All Debts and Liabilities." 

Act June 26, 1884, c. 121, § 18, 23 Stat 57 (Comp. St 1913, § 8028), lin> 
Iting the liability of shipowners for "any and all debts and liabilities," 
extends to liabilities for torts, maritime or noumaritime, claimed to hâve 
been caused by the négligence of the master and crew, and the fact that 
a tort is nonmaritime, and not within the admiralty jurisdiction, does 
not debar the shipowner of the right to inaintain a proceeding in admiral- 
ty for limitation of his liability. 

[Ed. Note.— For other cases, see Shipping, Cent. Dig. §§ 555, 643, 644; 
Dec. Dig. <s=»207.] 
6. Shipping <S=209(2)— Limitation of Liabilitt— Right to Maintain Pko- 
ceedings. 

Where libels assert the liability of a vessel, the owner may maintain 
a proceeding for limitation of liability for the claims, althougli no prop- 
erty has been attached thereunder. 

[Ed. Note. — For other cases, see Shipping, Cent Dig. § 647; Dec. Dig. 
@=>209(2).] 

In Admiralty. Proceeding by the Richelieu & Ontario Navigation 
Company, as owner of the steamship Rochester, for limitation of lia- 
bility. On exceptions to pétition. Overruled. 

Brown, Ely & Richards, of Buffalo, N. Y. (Burlingham, Montgom- 
ery & Beecher and Roscoe H. Hupper, all of New York City, of coun- 
sel), for petitioner. 

Hamilton Ward, of Buffalo, N. Y., and Lewis A. McGowan, of 
Providence, R. I. (Irving W. Cole, of Buffalo, N. Y., of counsel), for 
claimants. 

HAZEI/, District Judge. [ 1 ] The libelant contends that, by giving 
the undertaking of the steamer Rochester to pay the claims and allow- 

<g=For other cases see same topic & KBY-NUMBBR in all Key-Numbered Dlgests & Indexes 
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ing her to proceed on her voyage, the owner elected to waive îts right 
to surrender or to limitation of liability. But this view is not supported 
by the cases cited in the brief submitted by the libelants. Under the 
Revised Statutes the owner, notwithstanding the release of the vessel 
by the undertaking, was entitled to a limitation of liability to the value 
of its interest in the vessel and f reight at the termination of the voyage 
on which the loss or damage occurred. Such a proceeding is applicable 
either where the libel was in rem against the vessel or in personam 
against the owner ; the limitation extending to the owner's property as 
well as to his person. The City of Norwich, 118 U. S. 468, 6 Sup. Ct. 
1150, 30 L. Ed. 134. 

The adjudications construing sections 4283 and 4285 of the Revised 
Statutes (Comp. St. 1913, §§ 8021, 8023) and Suprême Court admiralty 
rules 54 and 56 (29 Sup. Ct. xlv, xlvi) relating to the limitation of lia- 
bility of the owners of vessels uniformly hold that the statutes in com- 
prehensive terms extend to every case in which the shipowner may de- 
sire to claim limitation of liability, and indeed seem to include the 
complète settlement of every issue raised between the owner and claim- 
ants seeking to hold the vessel liable for loss or damage. Admiralty 
rule 56 indicates that in a proceeding for limitation of liability the own- 
er is at liberty to contest his liability or the liability of the vessel for 
any loss, damage, or injury sustained ; the only requirement being that 
the pétition shall set forth the facts and circumstances under which 
the exemption from liability is claimed, saving to persons injured the 
right to contest the asserted right either to exemption from liability or 
to limitation of liability. 

In Providence & New York S. S. Co. v. Hill Mfg. Co., 109 U. S. 578, 
3 Sup. Ct. 379, 617, 27 L. Ed. 1038, it was held that proceedings to 
limit the liability of shipowners for loss or damage to goods superseded 
ail other actions to recover for such loss in the state or fédéral courts 
"upon the matter being properly pleaded therein." 

[2] Section 4283 is not limited to loss of merchandise in course of 
transportation, but states that the owner's liability shall in no sensé ex- 
ceed the amount or value of his interest in the ship for any injury or 
loss sustained or for "any act, matter, or thing, loss, damage, or for- 
feiture, done, occasioned, or incurred without the privity or knowledge 
of such owner." While no spécifie référence is made to injury to a per- 
son, the wording of the statute broadly includes any loss or damage 
sustainable aboard the ship, and permits a limitation of liability there- 
for save where it was occasioned with the privity or knowledge of the 
owner. 

[3] The questions arising in the présent proceeding are whether 
there was any liability in fact, and whether a proper case for limitation 
of liability is presented. Providence & New York S. S. Co. v. Hill 
Mfg. Co., supra; The John H. Starin, 191 Fed. 800, 112 C. C. A. 286; 
Brougham v. Oceanic Steam Nav. Co., 205 Fed. 857, 126 C. C. A. 321. 
In the latter case it is suggested that where the proceeding is unsuccess- 
ful — that is, where the petitioner is not entitled to a limitation of lia- 
bility— other proceedings or prior proceedings are not nullified; the 
idea being that, owing to the obvious intention of Congress to free 
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shipowners from the harsh provisions of the common law, the ship- 
owner should hâve opportunity to bring ail claimants before the court, 
with a view to adjusting the various claims arising out of a disaster. 
Butler v. Boston & Savannah S. S. Co., 130 U. S. 527, 9 Sup. Ct. 612, 
32 L. Ed. 1017. 

[4] Proctor for claimants urges that this proceeding is not main- 
tainable as to claims arising from deaths occurring on land caused by 
négligence aboard the vessel. The pétition does not state where the 
deceased died, or that they died within the jurisdiction of admiralty; 
but the absence of such allégations does not in my opinion invalidate 
the proceeding. In may be true, as has heretofore been decided by 
this court, that where death occurs on land as a resuit of the négligence 
of the master or crew of a vessel, for which the vessel would be re- 
sponsible had death ensued on board, admiralty is without jurisdiction, 
and, the remedy being statutory, the action must be at common law; 
but this does not deprive a shipowner of the right to prove in a limita- 
tion of liability proceeding that death did not resuit from négligence 
attributable to the vessel, but from other causes. Indeed, the right to 
litigate the question of liability for death on land in such a proceeding, 
assuming that admiralty is without jurisdiction, is nevertheless reserved 
to the shipowner, for the amendment to the act of 1884 extends to ail 
torts, maritime and nonmaritime. In Richardson v. Harmon, 222 U. 
S. 96, 32 Sup. Ct. 27, 56 L. Ed. 110, the Suprême Court, in construing 
section 18 of the act, says : 

"We therefore eonclude that the section In question was intended to add to 
the enumerated claims of the old law 'any and ail debts and liabilitles' not 
theretofore inclnded. » * * Tu us constnied, the section harmonlzes with 
the poliey of limiting the owner's risk to his interest in the ship in respect of 
ail claims arising out of the conduct of the master and crew, whether the 
liability be strictly maritime or from a tort nonmaritime." 

From this it would seem that it makes no différence whether the lia- 
bility arises from a maritime tort of which a court of admiralty has 
jurisdiction, or from a tort not strictly maritime in nature, inasmuch as 
d,eath occurred on land. I think, there,fore, that the owner of the 
steamship Rochester may limit its liability for death claims, and that 
such claims are embraced by the words "any and ail debts and liabili- 
ties," not theretofore included, of section 18 of the act of June 26, 
1884. 

The question of whether the loss, injuries, or damage were sustained 
with the privity or knowledge of the owner, and the liability, therefore, 
one that cannot be limited, can be determined only from the évidence 
adduced in this proceeding. The first and second exceptions are over- 
ruled. 

[5] The third exception relates to the contention that a limitation of 
liability proceeding cannot be maintained as to certain libelants, on 
whose libels no property has been attached ; but, as the libels filed as- 
sert claims against the steamer, there exists no ground for refusing the 
petitioner the benefit of the statute as to such claims. In re Morrison, 
147 U. S. 14, 13 Sup. Ct. 246, 37 L. Ed. 60. 

The fourth, fifth, sixth, and seventh exceptions also concern mat- 
ters in relation to which évidence may be given at the hearing, as dis- 
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tinguished from matters which tend to prevent limitation of liability by 
the owner, and they are therefore overruled. 

The eighth exception relates to lâches in surrendering the steamship, 
and the ninth to a decrease in its value ; but I do not think there was 
any négligent delay in filing the pétition or in surrendering the steam- 
ship, and as to any decrease in value it is sufficient to say that limitation 
of liability will be predicated upon the value of the vessel and her 
freight at the termination of the disastrous voyage. Any decrease in 
value since the causes of action arose can be ascertained, and an under- 
taking given to provide therefor. The Passaic (D. C.) 190 Fed. 644. 

At the hearing on the exceptions to the pétition motions were heard 
to modify the order restraining the prosecution of claims in actions 
pending in the Suprême Court of New York and in this court, and to 
appoint another commissioner in this proceeding to receive claims, but 
such motions are denied. 

Orders may be entered in accordance with the views herein ex- 
pressed. 



UNITED STATES T. EASTMAN KODAK CO. OF NEW YORK et al. 
(District Court, W. D. New York. January 17, 1916.) 

1. Monopolies «§=324 — Suit to Dissolve — Manner of Dissolution. 

A proposed plan for the abrogation of an illégal monopoly in photo- 
graphie caméras, films, papers, and plates, which did not provide for 
the séparation of the business of manufacturing the various units of 
manufacture, did not afford the relief to which the government was en- 
titled, where the various units were combined with the intention of 
monopolizing and restraining trade in such products, and their manu- 
facture constituted the monopoly, even though some of such units were 
fairly noncompeting. 

[Ed. Note. — For other cases, see Monopolies, Cent. Dig. § 17; Dec. 
Dig. <S=>24.] 

2. Monopolies i@=»24 — Suits to Pkevent — Lâches. 

The doctrine of lâches was inapplicable to a suit to abrogate an illégal 
monopoly, where some of the acts in furtherance of the monopoly were 
committed just before the dling of the Mil, and in addition to this de- 
fendants were apprised before the beginning of the suit that their 
methods of doing business were deemed by the government violations of 
the statute. 

[Ed. Note. — For other cases, see Monopolies, Cent Dig. § 17; Dec. 
Dig. <S=24.] 

3. Monopolies <S=24 — Suits to Pbevent — Fobm of Judgment. 

In a suit to abrogate an illégal monopoly in photographie supplies, in 
' which it had been determined that the government was entitled to a 
decree in its favor, proposed final decree held proper. 

[Ed. Note. — For other cases, see Monopolies, Cent. Dig. § 17; Dec. 
Dig. ®=24.] 

In Equity. Proceeding by the United States against the Eastman 
Kodak Company of New York and others. On pétition for approval 
of plan for abrogation of illégal monopoly, or for référence to the 
Fédéral Trade Commission. "Référence denied, and decree signed. 

For former opinion, on the hearing of the merits, see 226 Fed. 62. 

<fc=»For other cases see saine topic & KKY-NUMBER in ail Key-Numbered Digests & Indexes 
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The défendants on November 23, 1915, submitted a plan, under the 
opinion of August 24, 1915, and on January 7, 1916, filed a pétition 
that, if the court did not approve this plan, the suit be referred to the 
Fédéral Trade Commission to ascertain and report an appropriate form 
of decree. 

Mark Hyman, of New York City, and John Lord O'Brian, of Buf- 
falo, N. Y., Sp. Asst. Attys. Gen., for the United States. 

William S. Gregg and J. J. Kennedy, both of New York City, for 
défendants. 

HAZEL, District Judge. [1] 1. I hâve given considération to the 
proposed plan for the abrogation pi the illégal monopqly which the 
court has heretofore found unduly and unreasonably restrained inter- 
state trade and commerce in photographie supplies, and tliink such 
proposed plan would not afford the relief to which the government is 
entitled. A dissolution of the monopoly created by the illégal methods 
specified in the opinion filed herein is not included in the proposed 
plan ; it fails to provide for a séparation of the business — the manu- 
facture of caméras, films, papers, and plates. 

The argument of counsel for the défendants that thèse articles are 
noncompeting, and that a division of the business into separate en- 
tities could not create compétitive conditions, has again been consid- 
ered by me ; but as their manufacture constitutes the monopoly, which 
it has been held was not achieved by purely legitimate means I must 
adhère to my original views on this question. I think that, as various 
units of manufacture and production (even assuming some of them 
to be fairly noncompeting) were combined with the intention of mo- 
nopolizing and restraining trade in such products, and as objectionable 
practices were resorted to, something must be done to separate or 
divide the business into independent companies in order to restore 
compétitive conditions. This, I think, is not impossible, and may be 
done without greatly prejudicing the property interests involved. In 
any event the mère removal of incidental evils and practices would 
tend to legalize the monopoly. 

A re-examination of United States v.- St. Louis Terminal Co., 224 
U. S. 383, 32 Sup. Ct. 507, 56 L. Ed. 810, United States v. Great Lakes 
Towing Co. (D. C.) 208 Fed. 733, and the Keystone Watch Case (D. 
C.) 218 Fed. 502, satisfies me that they do not point out the nature of 
the decree that should be entered in this case. At first I was inclined 
to think they did, but I am now convinced to the contrary. The larger 
portion of the business of the Towing Company related to towing 
vessels into local harbors. The towing tugs were not engaged in in- 
terstate commerce, and it can scarcely be held that there was compéti- 
tion between such tugs and tugs in other ports. It was not unlike the 
St. Louis Terminal Case, wherein the Suprême Court permitted the 
élimination of illégal practices which were in the nature of adminis- 
trative conditions; the illégal combinations, consisting of terminal 
facilities, not being otherwise engaged in restraining interstate trade. 

[2] 2. The doctrine of lâches is inapplicable herein, as some of the 
acts in furtherance of the illégal monopoly were committed just be- 
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fore the fiïing of the bill, and in addition to this the défendants were 
apprised before the beginning of the suit that their methods of doing 
business were deemed by the government violations of the Anti-Trust 
Act (Act July 2, 1890, c. 647, 26 Stat. 209 [Comp. St. 1913, §§ 8820- 
88301). 

[3] 3. The final decree submitted by the government is thought sat- 
isfactory, but I shall withhold my signature for a few days to give the 
défendants an opportunity to make known any objections they may 
hâve to the form thereof. This proposed decree will enable the de- 
fendants to take an appeal to the Suprême Court and hâve the im- 
portant questions herein involved determined once and for ail. In the 
meantime an interlocutory decree may be entered, the terras of which 
may be settled on application for a supersedeas. 

4. There is no necessity at mis time for referring the matter to the 
Fédéral Trade Commission, as such procédure may be resorted to af ter 
a décision has been rendered on the appeal by the Suprême Court. 

The decree signed by the court and duly entered is as follows: 

"This cause came on to be heard at this term and was argued by comisel ; 
and thereupon, upon considération thereof, it was ordered, adjudged, and 
decreed as follows, viz.: 

"(1) The défendants George Eastman, Henry A. Strong, Walter S. Hubbell, 
and Frank S. Noble (hereinafter called the individual défendants), and 
Eastman Kodak Company of New York and Eastman Kodak Company of 
New Jersey (hereinafter called the corporate défendants), hâve combined, 
conspired, and participated In various transactions directly affecting the 
trade and commerce among the several states in photographie supplies, con- 
sisting of caméras, films, plates, and photographie paper, with the purpose 
and intent of unduly and unreasonably suppressing compétition and restrain- 
ing and monopolizing such trade in violation of the act of July 2, 1S90, entitled 
'An act to proteet trade and commerce against unlawful restraints and mo- 
nopolies.' Thereby the corporate défendants bave eugrossed and monopolized, 
and will engross and monopolize, between 75 and 80 per cent, of such trade, 
and accordingly attained, and now hold, an illégal monopoly thereof, which 
in and of itself, as well as each and ail of the éléments composing it, whether 
corporate or individual, whether considered separately or collectively, vio- 
lâtes sections 1 and 2 of said act of July 2, 1890. Said monopoly was induced 
by wrongful contracts with regard to raw paper stock, by preventing the 
trade from obtaining such stock, by acquiring competing plants, businesses, 
and stock houses, dismantling .acquired plants, and restraining the vendors 
from re-entering the business, by imposing on photographie dealers arbitrary 
and oppressive terms of sale, and other régulations inconsistent with fair and 
free dealing, and arbitrarily enforcing the same through the establishment 
of a system of espionage and the keeping of records of violations, with a view 
of penâlizing dealers, by limitiug the number of dealers, and in gênerai by 
suppressing compétition by the foregoing and other means. 

"(2) The individual défendants, and the corporate défendants, their sub- 
sidiaries, and their successors, together with their respective officers, direc- 
tors, agents, servants, and employés, are hereby severally enjoined from con- 
tinuing or carrying into further effect the monopoly herein adjudged illégal, 
or any of the contracts, conspiracies, restraints on trade, terms of sale, régula- 
tions, or practices, or any similar acts, which induced said monopoly, or 
which might in the future restrain commerce in photographie supplies among 
the states, or induce or prolong an unlawful monopoly of such commerce. 

"(3) The monopoly herein adjudged illégal shall be abrogated, and to that 
end the business and assets of the défendants Eastman Kodak Company, a 
corporation of New Jersey, and Eastman Kodak Company, a corporation of 
New York, be divided in such manner and into such number of parts of 
separate and distinct ownership as may be necessary to establish compétitive 
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conditions and brîng about a new condition in harmony with iaw; and the 
défendants shall file with the clerk within 90 daya from the entry of this 
decree a plan for such séparation and division for the considération of this 
court. In the event this case is appealed and the decree superseded within 
60 days from the entry thereof, the time within which the défendants shall 
file said plan is hereby extended to 60 days from the filing of the mandate of 
the Suprême Court with the clerk of this court. Jurisdiction is retained by 
, the court to make such additional orders or decrees as may be necessary to 
carry this decree into effect. 

"(4) Inasmuch as trade in cinematograph film and foreign trade in photo- 
graphie supplies are not covered by the pétition herein of the United States 
of America, no decree in regard to such subjects is made herein, but without 
renouncing the power and duty of this court to deal with ail the property and- 
business of every character of the corporate défendants In effecting the 
abrogation of the monopoly herein adjudged illégal. 

"(5) Nothing in this decree contained shall prevent the défendants, or any 
of them, from the institution, prosecution, or défense of any suit, action, or 
proceeding involving any of their property or rights. 

"(6) The petitioner shall recover from the défendants the costs of this 
suit to be duly taxed herein. 

"(7) The injunetion granted by the second subdivision of this decree shall 
take eft'ect 60 days at'ter the entry of this decree, in case no appeal is taken 
from it. If an appeal be taken, and the decree be superseded, its opérations 
shall be suspended until such time as shall be fixed in the final decree of this 
court entered on the mandate of the Suprême Court." 



In re J. G. REICHARD & BRO., Inc. 

(District Court, E. D. Pennsylvania. February 12, 1916.) 

No. 5143. 

BANrCBUPTCT <S=323 — 'CLAIMS — -RlGHTS OF SECUBBD CREDITOKS. 

Bankr. Act July 1, 1898, c. 541, § 57a, 30 Stat. 560 (Comp. St. 1913, § 
9641), provides that proof of claim shall consist of a verihed statement 
of the claim, and whether any securities are held therefor. Section 57e 
provides that claims of secured creditors may be allowed to enable the 
creditors to participate in creditors' meetings, but for such sums only as 
are owing above the value of their securities. Section 57h pro vides that 
the value of securities held by secured creditors shall be determined as 
therein stated, that the amount shall be credited upon such claims, and 
that a dividend shall be paid only on the unpaid balance. A bank held a 
bankrupt's note, secured by the pledge of corporate bonds, which were 
secured by a mortgage on real estate, the légal title to which was in M., 
which was only another name for the bankrupt. The bank sold the 
bonds to itself for a nominal price, agreeing in advance to still hold 
them in pledge, and to hold the real estate in mortgage for the debt. By 
agreement with M. it took légal title to the real estate and surrendered 
the bonds for cancellation. Held, that it still remained a pledgee or 
mortgagee, and was only entitled to prove its claim against the estate for 
the deficiency, after applying the prot-eeds of a sale of the real estate. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 503, 505, 
513; Dec. Dig. <3=>323.] 

In Bankruptcy. In the matter of J. G. Reichard & Bro., Incor- 
porated, bankrupt. On pétition for revievv of order of référée. Or- 
der confirmed, and pétition for review refused. 

<§=»For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 



526 230 FEDERAL EEPOETEU 

R. A. & James Balph, of Pittsburgh, Pa., for petitioner. 
Claude T. Reno and James L. Schaadt, both of Allentown, Pa., for 
trustée. 

DICKINSON, District Judge. The court allowed the parties until 
February 11, 1916, to file paper books. The propriety of the order 
made by the référée is so clearly shown by the opinion accompanying 
the order that no further discussion would be of any value. The or- 
der as made exactly fits the occasion for its issuance. 

By sections 56a and 57e of the Bankruptcy Act secured credi.tors 
are permitted to participate in the bankruptcy proceedings as creditors, 
but only as creditors for the sum which the court finds to be due them 
over and above the value of the securitiés which they hold. In the 
prôof of claim section 57a requires such creditors to set forth, along 
with a statement of the debt, a statement of what securitiés are held. 
Section 57h limits the claim of such creditors to the amount of the 
debt less the sale or agreed value of the securitiés. In addition, the 
creditor préserves his right to rely upon his security and withhold any 
claim to share in the assets of the bankrupt estate. 

The claim to which the above provisions of the Bankruptcy Law 
apply is that of the Monongahela National Bank of Pittsburgh. The 
bank had what, for the purposes of a ruling of the questions involved 
in this case, we will call a claim for $40,000. The claim was based 
upon a note of the bankrupt, which was accompanied with the pledge 
of bonds of the Standard Leather Company as collatéral. There were 
75 of thèse bonds, of the par and nominal value of $1,000 each. The 
payment of the bonds was secured by a mortgage of its real estate, 
etc., in the form usual in corporate loan transactions. The bank had 
the légal title to the bonds, and a man by the name of Meilly held the 
légal title to the real estate. Meilly is found by the référée to be only 
another name for the bankrupt. The bank took the légal title to the 
real estate and surrendered the bonds for cancellation. The mortgage 
given to secure the bonds was then satisfied. By the expressipn "légal 
title" we mean that on the face of the papers the holder of the title 
was the absolute owner, but only on the face of the papers. The 
bank was really a mortgagee. Before the conveyance above mentioned 
it was a pledgee of the bonds. After the conveyance it was a mort- 
gagee of the real estate. Upon payment of the debts due to it, ail its 
interest in the bonds, or in the real estate substituted for it, is gone. 

This change or substitution was made by means of a private sale to 
itself of the $75,000 of bonds for the nominal price of $75 ; it agree- 
ing in advance to still hold the bonds in pledge and the real estate in 
mortgage for its original debt. We hâve designated the sale as "pri- 
vate." This, in fact, it was, although in form, but not actually, it was 
public. A public sale was advertised. The sale was privately ad- 
journed to a later date, and then the forms of a sale were gone through. 
No one was at the sale, except the parties to the agreement. Perhaps 
"secret" would be a more appropriate word. The bank then presented 
its claim against the bankrupt estate for its full claim, exceeding $40,- 
000, less some $47.50, representing the $75 nominal purchase price 
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after deducting expense charges. The position of the bank was then 
precisely what it had been. It had before held the (in form) absolute 
title to property. Its real position was that of pledgee. It now holds 
the (in form) absolute title to property. Its real position is still that 
of pledgee, or, what is the same thing, mortgagee. The only différ- 
ence is in the form of the property. First it was bonds secured by a 
mortgage of real estate. Now it is the real estate described in the 
mortgage. It was before its right to prove any debt due it in excess 
of the security held. The référée has conceded it a like right now. 

Exception has been taken to the use of some expressions in the opin- 
ion of the référée. The language of the opinion itself is temperate and 
restrained. The expressions referred to occur only in the citations f rom 
other adjudged cases. The expressions "bona fide," "mala fide," 
"fraud," and équivalent terms, are employed in their légal, and not 
their ethical, sensé. As applied to the facts of this case, they merely 
mean that the sale through and by which the title of the bank to the 
bonds was changed to a like title to the real estate was a sale had 
merely as a mode of conveyance, and not as a test of value, or for 
thé purpose of transmuting the property into money and substituting 
the purchase-price moneys in place of the property. The only right 
which the bank has (and this it frankly avows) is to receive the amount 
of its just claim. When it receives this it has no further interest in 
the property and is entirely willing to surrender it. If the property 
is worth this sum, the bank is paid in full. If the property is worth 
less, the utmost right the bank has is a claim against the bankrupt es- 
tate for the shortage. This right the référée has preserved to it. 

The argument of counsel for the bank is built upon a misapprehen- 
sion of the views of the référée. There was no finding of "actual 
fraud." This feature has already been touched upon. The référée 
is clearly right in viewing the real security which the bank holds and 
has held to be the land. When either situation is analyzed this results. 
When the value of the security has been determined by a sale or other- 
wise in the manner directed by the act, claim may be made for the 
balance due. That was not this case. If a pledged security belongs 
to a third party, the claim may be proven in relief of the pledge. That 
again is not this case. It could scarcely be pretended that the bank 
and Meilly could agrée the property of the bankrupt estate out of ex- 
istence. That is what the bank assumed its right to do, through trans- 
ferring whatever equity there was in the bonds from the estate to 
Meilly. What the bank did can only be excused on the theory that it 
did not appreciate what it was doing or what the limit of its rights 
were. It had only, as has been already several times stated, the right 
to hold the bonds in pledge. The property, subject to this pledge, 
was in the hands of the court for administration. In this statement 
ail the légal conséquences are summed up. By no process, not having 
the sanction of the court, could the court be deprived of control of 
the property over which it had jurisdiction. 

We hâve been asked to modify the order, so as to permit proof of 
the $2,500 note claim. As we understand the position of this claim, 
the order made'protects it as well as the other. The bank claimed to 
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hold the bonds as security for this also. The property was sold sub- 
ject to the mortgage and realized a sum. This implies payment of 
the "bonds. This may not, however, bring the bank its money. The 
Bankruptcy Law provides the means, indicated by the référée, for 
protecting the bank in ail its rights. It has only to follow the path 
pointed out to secure ail which rightfully belongs to it. 

The findings of the référée are approved, the order made by him is 
confirmed, and the pétition for review ref used. 



In re BLAESSER. 
(District Court, E. D. New York. March 4, 1916.) 

1. Bankruptcy <3=413(1) — Application for Discharge — Death of Parties. 

Where a créditer filing objections to a bankrupt's discharge died during 
tlie bearings, and no letters testamentary or of administration had been 
taken out and a reasonable time had elapsed to allow creditors of the 
deceased, if any, to act on the default of the next of kin or représenta- 
tives of the deceased, the bankrupt should be allowed to proceed, and 
the référence might continue, there being no gênerai presumption that a 
man is unable to pay hls debts and that. his creditors are more interested 
than his next of kin. 

[Ed. Note. — For othèr cases, see Bankruptcy, Cent. Dig. § 712; Dec. 
Dig. @=>413(1).] 

2. Bankruptcy <§=>415(2) — Application for Discharge — Death of Parties. 

Though General Order 22 (89 Fed. x, 32 C. C. A. xxv), relative to the 
taking of testimony before référées, requires the testimony when com- 
pleted to be read over to the witnesses and signed, where a créditer ob- 
jecting to the bankrupt's discharge died during the hearings after his 
testimony had been taken under oath, but had not been signed or verifled 
upon the paper containing the testimony it might be used, when written 
out and proved by the reporter, or by some other person, without ob- 
taining the witness' signature or vérification upon the paper itself. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 702. 706, 
708, 719; Dec. Dig. ©=415(2).] 

3. Bankruptcy <g=412 — Application for Discharge — Death of Parties. 

Where a créditer, objecting to a bankrupt's discharge, died during the 
hearings, notice of further hearing should be glven his attorney, the 
crédit or's widow or her attorney, and children, or next of kin, the exist- 
ence of whom were shown by the record. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 696, 697; 
Dec. Dig. <3^>412.] 

4. Bankruptcy <§=412 — Application for Discharge — Notice. 

Application for a discharge must be made by a bankrupt upon notice to 
creditors at the addresses given in the schedules, unless something in the 
record gives information that the address has been changed, or that 
some one else has succeeded to the creditor's rights. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 696, 697; 
Dec. Dig. ®=>412.] 

5. Bankruptcy <S=»413(1) — Application for Discharge — Death of Parties. 

Where a créditer, objecting to a bankrupt's discharge, died during the 
hearings, and no letters testamentary or of administration had been 
granted, the bankrupt was not required to proceed in the proper jurisdic- 
tion for administration of the deceased creditor's estate, in order to eut 

@=aEor other cases see same topic & KEY-NUMBER in ail Key-Numbefed Digests & Indexes 
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off the right to oppose his discharge by actual notice of further hearing 
to ail parties who might prove themselves entitled to name the représenta- 
tive of the estate, or who mlght contest suceessfully the claims of others 
to name such représentative. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. § 712; Dec. 
Dlg. @=>413(1).] 

In Bankruptcy. In the matter of Henry G. Blaesser, bankrupt. On 
hearing on order to show cause. Ordered in accordance with the 
opinion. 

Walter M. Goldsmith, of New York City, for créditer. 
John T. Loew, of New York City, for bankrupt. 

CHATFIELD, District Judge. A creditor, filing spécifications of 
objection, died during the hearings upon those spécifications, upon the 
18th day of May, 1915. His testimony had been taken under oath, 
but had not been signed, nor had he been sworn thereto, at the time 
of his decease. Various proceedings hâve been had, which do not af- 
• f ect this application, but which resulted in a mémorandum décision 
filed January 7, 1916. In accordance therewith, the attorney for the 
bankrup't has obtained an order to show cause, addressed to the widow 
of the former objecting creditor, and served upon her by mail, and 
also upon the attorney who appeared for the deceased creditor in this 
proceeding. 

Upon the return day this attorney appeared and filed an affidavit 
stating that he has been authorized to appear in the proceeding on 
behalf of the widow. It also appears from the record that no will 
has been offered for probate, or letters of administration taken out; 
that the deceased creditor had children, but it does not appear whether 
he left any estate, or was insolvent at the time of his decease. 

[1] In the usual case, some party representing those entitled to 
share in the estate would hâve obtained authority to act in accordance 
with the laws of New Jersey, or in the county of Kings in this state, 
and the fact that no such application has been made would seem to 
indicate that the deceased had disposed of whatever property was in 
his control prior to his decease. 

The record in the case would indicate that he had been possessed 
of some property which would hâve passed by will or by statute in 
the ordinary course. There can be no gênerai presumption that a 
man is unable to pay his debts, and that therefore he has creditors 
who are more interested than his next of kin, and in the présent case 
it would seem that a reasonable time has elapsed to allow such cred- 
itors, if they existed, to act on the default of the next of kin, or rep- 
résentatives of the deceased. 

There would seem to be no reason, therefore, why the bankrupt 
should not be allowed to proceed with his application for discharge, 
and under the circumstances the référence may continue. In view 
of the absence of the commissioner before whom the hearing upon 
the spécifications was being had, the matter will be transferred to 
Virtus L. Haines, as commissioner, for further hearing. 

[2] By General Order 22 (89 Fed. x, 32 C. C. A. xxv), testimony, 
230 F.— 34 
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when completed, must be read over to the witnesses and signed. It 
would seem that this General Order could not exclude or render 
useless testimony given under oath and proven by another person, or 
by the stenographer who reported the testimony. In the case of the 
death of a witness before the testimony is signed, the sworn évidence 
given in open court could certainly be made a part of the record, when 
written out and proven by the reporter. So, in the présent case, the 
testimony of the objecting creditor, taken by consent and given un- 
der oath, may be used, upon proof of the administration of the oath 
to testify, even if the actual signature or vérification upon the paper 
itself cannot be obtained. 

[3] Notice of the further hearing upon the spécifications should 
also be given to the attorney, who does not cease to represent the claim 
devolving through the objecting creditor, except in so far as some 
other party entitled may intervene. Under the circumstances, notice 
should also be given to the widow or her attorney, or to the children 
or next of kin of the objecting creditor, inasmuch as the record now 
shows the existence of thèse parties, and they are entitled to the. 
privilège of a reasonable opportunity to be heard before the default 
of those who may be entitled, is taken for failure to proceed within 
a reasonable time. 

[4] Application for discharge must be made by the bankrupt upon 
notice to the creditors at the addresses given in the schedules, unless 
something in the record gives information that that address has been 
changed, or that some one else has succeeded to the creditor's rights. 

[5] The right to oppose the bankrupt's discharge may be a prop- 
erty right, in the sensé that, if discharge is denied, any lien would re- 
main and would pass under the state law in case of the death of a 
creditor. But this right to oppose is not such that the bankrupt should 
be compelled to proceed in the proper jurisdiction for administration 
of the deceased creditor's estate, in order to eut off those rights by 
actual notice of further hearings to ail parties who might prove them- 
selves entitled to name the représentative of the estate, or who might 
contest successfully the claims of others to name such représentative. 

A trustée would not be bound, in declaring a dividend, to seek out 
those who had a right to make claim to that dividend ; but the burden 
would be upon the proper représentatives of the estate of the deceased 
creditor to claim their property. So, in the matter of discharge, the 
burden is upon the bankrupt to give reasonable notice to ail those ap- 
pearing by the record to be entitled to an opportunity of being heard 
or of putting themselves in a position where their interests may be 
heard. If the bankrupt does this, he is entitled to hâve the proceed- 
ings go forward, after waiting a reasonable time for other claimants 
to assert their claims. 
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UNITED STATES T. ADAMS EXPRESS CO. 
(District Court, D. Massachusetts. October 1, 1915.) 

No. 87S. 

1. Indictment and Information <§=52(1) — Requisites — Necessitt of Vebifi- 

cation. 

Under Act Aug. 20, 1912, c. 308, 37 Stat. 315 (Comp. St. 1913, §§ 8752- 
8764), authorizing the Secretary of Agriculture to establish quarantine 
boundaries against plant diseases, and forbidding carriers receiving for 
transportation goods covered by the Secretary's régulations unless in- 
spected and certified, an information charging an express company witb. 
a violation, upon which no warrant of arrest was asked, need not be 
sworn to, and, affidavits annexed thereto in support of the information 
being unnecessary, any insufticiency or informalities in thein was not 
ground for quashing the information. 

[Ed. Note. — For other cases, see Indictment and Information, Cent. 
Dig. § 163 ; Dec. Dig. <§=>52(1).] 

2. Agriculture ®=>9%, New, vol. 4 Key-No. Séries — Plant Diseases — Quar- 

antine Régulations — Violations. 

Under Act Aug. 20, 1912, authorizing the Secretary of Agriculture to 
promulgate régulations specifying classes of nursery stock subject to 
quarantine, and making it illégal for a carrier to receive for transporta- 
tion any class of nursery stock specified in the notice of quarantine and 
not inspected and certified in the prescribed manner, it is not an offense 
for a carrier to receive for transportation uninspected deciduous nursery 
stock, where the quarantine régulations do not specify deciduous nursery 
stock, and the notice of quarantine does not cover such stock. 

Information by the United States against the Adams Express Com- 
pany. On demurrer and motion to quash. Demurrer sustained. 

George W. Anderson, U. S. Atty., and James A. Hatton, Asst. U. 
S. Atty., both of Boston, Mass. 
Choate, Hall & Stewart, of Boston, Mass., for défendant. 

MORTON, District Judge. This is an information for violation of 
chapter 308 of the United States Statutes of 1912 (37 Statutes at 
Large 315 [Comp. St. 1913, §§ 8752-8764]), which authorizes the 
Secretary of Agriculture to establish, by régulations to be made by 
him from time to time, quarantine boundaries against dangerous plant 
diseases and insect pests, and forbids common carriers to receive for 
transportation goods covered by such régulations unless such goods 
hâve been inspected and the package containing them is certified by 
the proper omcers. The information allèges that the défendant did 
receive for such transportation nursery stock which had not been in- 
spected and which bore no certificate as required by the act, and that 
the défendant knew that the box which it received for transportation, 
and which bore no certificate, contained nursery stock. 

[1] The information is made by the United States attorney and is 
not sworn to. The défendant is a corporation. Upon the filing of 
the information, a summons was issued directing the défendant to ap- 
pear and answer to it. No warrant of arrest was asked for. The 

©=>For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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défendant has moved to quash tlie information upon the grounds, in 
substance, that the affidavits annexed to the information do not justify 
the inference that the défendant had violated the law, and that it no- 
where appears that the person before whom the affidavits were made 
was a notary public. 

In Weeks v. U. S., 216 Fed. 292, 132 C. C. A. 436, h. R. A. 191SB, 
651 (C. C. A. 2d Cir'cuit), it was held, upon a full examination of the 
authorities, that an information under the Pure Food and Drugs Act, 
upon which no warrant for arrest was asked for, did not hâve to be 
sworn to. As to the points hère involved, no substantial distinction 
has been pointed out between proceedings under that act and proceed- 
ings under the act hère in question. It seems to me that the reason- 
ing and conclusion of the Weeks Case are right, and are applicable to 
this case, thàt ne affidavits were necessary in support of the informa- 
tion hère in question, and that it ought not to be quashed on account 
of insufficiency or informalities in them. 

[ 2 ] The f ourth ground of the motion to quash is that the informa- 
tion does not state that the consignaient of nursery stock alleged to 
hâve been received by the défendant for transportation was such as 
required inspection and certification. This question was also raised 
by a separate demurrer. The statute itself does not forbid shipments 
of "deciduous nursery stock," which is the expression used in the in- 
formation. It provides, in substance, that the Secretary of Agricul- 
ture shall promulgate régulations specifying, inter alia, what classes 
of nursery stock are subject to quarantine, and that it shall be illégal 
for a common carrier to receive for transportation "any class of 
nursery stock * * * specified in the notice of quarantine" (sec- 
tion 8), except such as has been inspected and certified in the prescribed 
manner. The quarantine régulations in question in this case were is- 
sued by the Secretary of Agriculture on June 24, 1913. "Deciduous 
nursery stock" is not specified therein, nor is the notice sufnciently 
broad to cover everything which could properly be so described. 

The information, therefore, seems to me substantially defective, 
and the demurrer must be sustained. 

Demurrer sustained. 



UNITED STATES v. POLLAK et aL 
(District Court, N. D. California, First Division. January 10, 1916.) 

No. 5584. 

Criminal Law <®=»1083— Appeal and Erbou — Jukisdiction of Loweb Cotjbt. 
The allowance of a writ of error in a criminal case did not divest the 
District Court of jurisdiction and transfer the case to the Circuit Court of 
Appeals; and where the writ itself was not issued and flled within the 
six months allowed by statute, the District Court had jurisdiction to 
vacate an order staying proceedings and an order releasing défendants 
on bail. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. § 2732 ; Dec. 
Dig. <g=>1083.] 

<g=»For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & IndeieB 
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Criminal prosecution by the United States against Benjamin Pollak 
and others. On motion to vacate orders staying proceedings and ad- 
mitting défendants to bail. Orders vacated, and défendants committed 
to custody. 

John W. Preston, U. S. Atty., and A. A. Adams, Asst. U. S. Atty., 
both of San Francisco, Cal. 

James W. Cochrane, of San Francisco, Cal., for défendants. 

DOOLING, District Judge. On Mardi 24, 1915, the défendants 
were duly convicted of the offense of using the mails in furtherance 
of a scheme to defraud, and on the 3d day of April, 1915, judgment 
of imprisonment was pronounced and entered upon such conviction. 
On June 21, 1915, the défendants presented a pétition — 

"for an order allowing them and each of them to proseeute a writ of error 
to the United States Circuit Court of Appeals for the Ninth Circuit under 
and aceordiug to the laws of the United States in that behalf made and pro- 
vided, and that ail further proceedings in this court be suspended, stayed and 
superseded until the détermination of said writ of error by said Circuit 
Court of Appeals." 

Upon the présentation of such pétition the judge of this court on 
said June 21st made the following order : 

"It isi hereby ordered that a writ of error be and it is hereby allowed to 
hâve reviewed in the United States Circuit Court of Appeals for the Mnth 
Circuit the judgment heretofore rendered herein, and other matters and 
things in said pétition and assignment of errors set forth, and that naean- 
while ail further proceedings in this court be suspended, stayed, and super- 
seded until the détermination of said writ of error by said Circuit Court of 
Appeals." 

On the same day the défendants filed their assignment of errors 
and lodged with the clerk their proposed bill of exceptions. Nothing 
further has been done by them, and no writ of error has ever been 
sued out, or brought or filed, or even applied for by them. The time 
within which such writ could hâve been sued out, brought, and filed 
expired on October 3, 1915. The district attorney now moves that 
the order staying proceedings, and an order made by the court on 
April 6, 1915, that défendants be released upon bail, be vacated and 
set aside, and that défendants be committed to the custody of the 
marshal, and that the judgment entered on April 3, 1915, be enforced. 

The défendants contend that the court is without jurisdiction to 
make the order applied for, for the reason, as claimed, that the order 
allowing the writ of error divested this court of ail jurisdiction, and 
transferred the cause to the Circuit Court of Appeals. But this does 
not seem to be true. It is not the order allowing the writ, but the is- 
suance and filing of the writ itself, that transfers the record and the 
cause from this court to the Circuit Court of Appeals. 

"The writ of error is not brought, in the légal meaning of the terni, until it 
is filed in the court which rendered the judgment. It is the filing of the 
writ that removes the record from the inferior to the appellate court, and the 
period of limitation * * * must be calculated accordingly." Brooks v. 
Nflrris, 11 How. 207, 13 L. Ed. 665. 
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The writ not having been issued and filed hère within the six months 
provided for by the statute, this court has not lost jurisdiction, and 
the Circuit Court of Appeals has not acquired it. As it is too late 
now to issue or file the writ, it can never be heard or determined by 
the Circuit Court of Appeals. 

The order staying proceedings herein, and the order releasing the 
défendants on bail pending the action of the Court of Appeals, are 
therefore vacated and set aside, and the défendants committed to the 
custody of the marshal for the enforcement of the iudsment entered 
on April 3, 1915. 



Ex parte WONG FOO. 
(District Court, N. D. California, First Division. January 10, 1916.) 

' No. 15929. 

1. ALIENS @=»23(1) — ClTIZENS @=9— WHO ARE ClTIZENS — CllILBBEN OF OlTI- 

ZENS. 

The son of an American citizen, though of Chinese descent. is a citizen 
of the United States, and entitled to enter the country as such. 

[Ed. Note. — For other cases, see Aliens, Dec. Dig. G=23(l;; Citizens, 
Cent. Dig. §§ 8-12 ; Dec. Dig. ®=>9. 

For other définitions, see Words and Phrases, First and Second Séries, 
Citizen.] 

2. Aliens <©=>32(5) — Exclusion of Immigrants — Burden of Proof. 

A person of Chinese descent, seeking to enter the country as the son 
of a native-born citizen, had the burden of proving such relationship. 
[Ed. Note. — For other cases, see Aliens, Dec. Dig. <®=>32(5).] 

3. Aliens e§=>32(5) — Exclusion or Immigrants — Hearing Before Immigra- 

tion Authorities. 

Assuining that the immigration authorities, in passing upon the right of 
a person of Chinese descent to enter the country as a son of native-born 
citizen, may consider the applieant's father's sensé of allegiance to this 
country as bearing upon the right of admission, such sensé of allegiance 
must be proved as any other fact, and where it was assumed without any 
proof whatever that his sensé of allegiance was the country of his an- 
cestors, and not to this country, the hearing was unfair. 

■[Ed. Note. — For other cases, see Aliens, Dec. Dig. <§=>32(5).] 

Pétition by Wong Foo for a writ of habeas corpus. On demurrer 
to the pétition. Demurrer overruled, and writ issued. 

George A. McGowan, of San Francisco, Cal., for petitioner. 
John W. Preston, U. S. Atty., and Casper A. Ornbaun, Asst. U. S. 
Atty., both of San Francisco, Cal., for respondent. 

DOOlyING, District Judge. In this case the applicant, who claims 
to be the son of a native-born Chinese citizen of this country, was 
denied admission for the reason that the relationship was not estab- 
lished to the satisfaction of the commissioner. Upon appeal the ex- 
cluding décision was affirmed. In the décision affirming the excluding 
order the Assistant Secretary bases his action upon a doubt as to the 
relationship, becatise of the âge of applieant's father at a certain time, 
as shown by the manifest of the ship upon which he arrived hère in 
1888. The language of the Assistant Secretary is as follows : 

®=>For other cases see same topie & KEY-NUMBER in al] Key-Numbered Digests & Indexes 
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"The question, tiierefore, 1s whether proof of the relationship under the 
former practice is established. On that point it appears that, if the manifest 
of the arrivai of the father in 1888 is correct, this applicant cannot be that 
person's son. While I do not regard the manifest as conclusive, in view of 
the other évidence, I do regard it as casting a doubt upon applicant's case; 
and that doubt I shall résolve by the test of allegiance. If the father's sensé 
of allegiance were to this country, I should hesitate to exclude his son on the 
basis of a doubt raised by no stronger évidence, and in that case should be 
disposed (under the practice prior to rule 9f) to give applicant the benefit of 
the doubt. But inasmnch as the father's sensé of allegiance is clearly to the 
country of his ancestors, and not to this country, which is true also of the 
applicant, who has lived ail his life (28 years) in that country, the doubt 
should be resolved against naturalizing the applicant under the statute, by 
whieh alone he may claim admission into the United States. Appeal dis- 
missed." 

[1-3] If the applicant is in reality the son of an American citizen, 
even thpugh it be a citizen of Chinese descent, he also is such citizen, 
and entitled to enter this country as such. The inquiry of the immi- 
gration départaient should be directed, of course, in good faith to 
the ascertainment of that fact. The burden of proving such relation- 
ship is undoubtedly upon the applicant. But that burden should not 
be increased by throwing extraneous matters into the scales against 
him. If, indeed, the proof ofrered by him is to be weighed in the light 
of his "father's sensé of allegiance to this country," then certainly that 
sensé of allegiance must be determined in the same manner as any 
other material fact ; that is to say, f rom the record. I should be loth 
to hold that the rights of a citizen of this country, even though such 
citizen were born in China, may be dépendent upon the notion of some 
officer that the father of such citizen had not manifested a proper 
sensé of allegiance; but in this case it is not necessary to pass upon 
that question, for the reason that it does not appear from the record 
hère that the father's sensé of allegiance was ever inquired into at 
ail. It is just assumed, without any proof whatever, that "the father's 
sensé of allegiance is clearly to the country of his ancestors and not 
to this country." If the father's sensé of allegiance is a proper mat- 
ter to be weighed against the applicant, which is questioned hère, but 
not decided, such sensé of allegiance must be proved as any other 
fact. It was evidently the controlling factor in the adverse décision 
of the Assistant Secretary, and the hearing accorded to the applicant 
was to that extent unfair. 

The demurrer to the pétition will therefore be overruled, and the 
writ pray:d for will issue, returnable January 15, 1916, at 10 o'clock 
a. m. 
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MANDERS v. WILSON et al. 
(District Court, N. D. California, First Division. September 13, 1915.) 

No. 15852. 

1. Bankruptcy ig=3l84(l)— Feaudulent Conveyances — Right or Trustée to 

Avoid. 

Bankr. Act Oong. July 1, 1898, c. 541, § 70e, 30 Stat. 565 (Comp. St. 
1913, § 9054), providing that a trustée may avoid any transfer of property 
by a bankrupt which any ereditor might hâve avoided, only authorizes the 
avoidance of transfers which creditors might bave avoided under the 
laws of the state where the transaction occurred. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dlg. § 275; Dec. 
Dig. ©=.184(1).] 

2. Fbaudulent Conveyances <g=»154(l) — Setting Aside — Failure to Re- 

cord Deed. 

Civ. Code Cal. § 1214, providing that every conveyance of real property 
other than a lease for not exceeding one year is void against any subsé- 
quent purchaser or mortgagee in good faith and for a valuable considéra- 
tion, vvhose conveyance is flrst duly recorded, and as against any judg- 
ment affecting the title unless recorded prior to the recording of the 
notice of action, does not defeat an unrecorded deed in favor of a ereditor 
extending crédit on the faith of a debtor's ownership of hmd. 

[Ed. Note. — For other cases, see Fraudulent Conveyances, Cent. Dig. 
§| 485, 486, 490, 491 ; Dec. Dig. ©=> 154(1).] 

In Equity. Suit by John E. Manders, trustée in bankruptcy against 
George H. Wilson and others. On demurrer to the complaint. De- 
murrer sustained. 

Reuben G. Hunt, of San Francisco, Cal., for plaintiff. 
Harold L. Levin and H. I. Stafïord, both of San Francisco, Cal., 
for défendants. 

DOOLING, District Judge. [1,2] This is an action by a trustée in 
bankruptcy to set aside a deed executed and delivered by the bank- 
rupt to the défendants on September 27, 1911, but not recorded until 
October 23, 1914. There is no fraud alleged in connection with the 
original exécution and delivery of the deed, but it is sought to set it 
aside upon an allégation that it was withheld from record by the de- 
fendants in order not to affect the crédit of the grantor, and in order 
to enable him to extend his crédit upon the reputed ownership of the 
property involved. The complaint also avers that a certain corpora- 
tion did extend crédit to the grantor upon his reputed ownership of 
the land in question. . 

Section 70e of the Bankruptcy Act provides that "a trustée may 
avoid any transfer by the bankrupt of his property which any ereditor 
of such bankrupt might hâve avoided," etc. But of course this means 
"which any créditer might hâve avoided" under the laws of the state 
where the transaction occurred. Whatever may be the rule in other 
states, or at common law, no law, nor any décision, has been called 
to my attention which would permit the corporation extending crédit 
to the grantor to avoid a deed not otherwise fraudulent in this state, 
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because of failure to record it. Indeed, it was early held hère that 
failure to record a transfer of real property renders such transfer void 
only as against subséquent purchasers or incumbrancers in good faith 
and for value. Section 1214, Civil Code; In re Prow, 4 Cal. 173, 
Pixley v. Huggins, 15 Cal. 127. Nor does there appear in the complaint 
the necessary éléments of an estoppel, such as would prevent the de- 
fendants from asserting title. 
The demurrer to the complaint is therefore sustained. 



UNITED STATES v. SCHWARZ et al. 

(District Court, N. D. California, First Division. May 21, 1915.) 

No. 5679. 

Poft Office <@=4S(4) — Fraudulent Use of Mails — Stjfficiency of INDICT- 
MENT. 

An indictment for using the mails in furtherance of a seheme to de- 
fraud alleged that the seheme consisted of inducing persons to buy lots 
by false représentations concerning the locality in which the lots were 
situated, and by falsely representing that the lots were worth from $150 
to $200, and that a number of lots were to be given away to leading 
members of various communities; the only expense to them being the 
sum of $19.50 to cover the cost of a deed. It did not allège that the 
lots were valueless, and neither the real value nor the proposed selling 
priée was stated. Held, that the indictment was insufflaient, as failing 
to show a real purpose to defraud purchasers out of their money, as a 
purchaser of a lot worth more than ne pays for it is not defrauded', 
though it is worth less than its représentée value. 

[Ed. Note.— For other cases, see Post Office, Cent. Dig. § 72 ; Dec. Dig. 
®=>48(4).] 

W. E. Schwarz and another were indicted for using the mails in 
furtherance of a seheme to defraud. On demurrer to the indictment. 
Demurrer sustained. 

John W. Preston, U. S. Atty., of San Francisco, Cal. 
Nathan C. Coghlan, Edwin V. McKenzie, and Elliott M. Epsteen, 
ail of San Francisco, Cal., for défendant. 

DOOLING, District Judge. Défendants hâve been indicted on the 
charge of using the mails in furtherance of a seheme to defraud. 
The seheme set out is that défendants should, for the purpose of in- 
ducing certain persons to buy Tobin Park real estate and pay défend- 
ants therefor, falsely represent, publish, advertise, and déclare that 
Tobin Park property is town property; that Tobin Park is immedi- 
ately adjacent to San Francisco, and only a 25-minute trip from the 
civic center thereof ; that the lots in Tobin Park are worth from $150 
to $200 apiece; that there are streets, curbs, sidewalks, houses, and 
other improvements on said property; that Tobin Park is a seaside 
suburb, and has the finest and safest bathing beach on the Pacific 
Coast ; and that, in order to hâve the property widely known, a num- 

@=)For other cases Bee same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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ber of lots are to be given to leading members of various communities 
throughout the state of California — the only expense to the récipi- 
ents of said lots being the sum of $19.50, which sum is to cover the 
cost of making the deed to same. 

It is alleged that ail of thèse représentations were false and fraud- 
ulent, and known to défendants to be such. It is further alleged that 
certain letters, set out in the indictment, were sent through the United 
States mails in furtherance of the scheme. But it is nowhere averred 
that the lots in Tobin Park are valueless, nor is the price set out at 
which it was proposed to sell such lots, nor is the real value of such 
lots anywhere mentioned, so that, so far as appears from the indict- 
ment, the lots which défendants attempted to sell by means of the 
représentations above set forth may hâve been, despite the falsity of 
such représentations, of much greater value than the défendants en- 
deavored by means of such représentations to sell them for, in which 
case the purchasers would surely not be defrauded out of what they 
paid for them. 

It is immaterial that a purchaser may not get a lot worth $150 for 
$19.50, although expecting to do so. If he does get a lot worth much 
more than $19.50 for that sum, he cannot be said to hâve been de- 
frauded, and there is nothing in the indictment to négative this possi- 
bility. In the absence of any averments showing a real purpose to 
defraud purchasers out of their money, the indictment is insumcient. 

The demurrer is therefore sustained. 



Ex parte CHUN WOI SAN. 
(District Court, N. D. California, First Division. October 30, 1914.) 

No. 15676. 

1. Aliens <©=»32(1) — Déportation of Chinese— Jurisdiction of Immigration 

authorities. 

Under Immigration Act (Act Cong. Feb. 20, 1907, c. 1134, $ 21, 34 Stat. 
905, Comp. St. 1913. § 4270), providing that in case the Seeretary of Labor 
shall be satisfied that an alien has been found in the United States in 
violation of that act, or that an alien is subject to déportation under 
the provisions of that act, or of any law of the United States, he shall 
cause such alien, within three years after landing or entry, to be taken 
into custody and returned to the country whence he came, a Chinese per- 
son found in the country in violation of the Chinese Exclusion Act (Act 
Cong. May 5, 1892, c. 00, 27 Stat. 25 [Comp. St. 1913, §§ 4315-4323]) may 
be deported by the immigration authorities, provided such déportation be 
had within three years from the entry. 

[Ed. Note. — For other cases, see Aliens, Dec. Dig. <§=>32(1).] 

2. Aliens ©=32(13) — Déportation Proceedings — Review by Courts. 

While, in a proceeding before the immigration authorities to déport a 
Chinese person, the omnibus charge that he was in the country in viola- 
tion of the Chinese Exclusion Act was so broad as to convey absolutely 
no idea of the spécifie reason for which he was ordered deported, the 
court would not interfère on habeas corpus, where the whole record made 
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It apparent that the allen knew what was specifically urged against hlm 
and was given an opportunity to meet the spécifie charge. 

[Ed. Note. — For other cases, see Aliens, Cent Dig. g 95; Dec. Dig. 
<©=32(13).] 

3. Aliens ©=23(2) — Déportation of Chinese Laboeebs. 

A Chinese person, admitted to the country ostensibly as an attaché of a 
Chinese officiai, and thereafter found working in a laundry far from his 
ostensible chief, was subject to déportation. 

[Ed. Note. — For other cases, see Aliens, Cent Dig. § 77; Dec. Dig. 
<®=>23(2).] 

Habeas corpus by Chun Woi San. Petitioner remanded. 
Appeal dismissed, 228 Fed. 1019, C. C. A. . 

Geo. A. McGowan, of San Francisco, Cal., for petitioner. 
John W. Preston, U. S-. Atty., and Walter E. Hettman, Asst. U. 
S. Atty., both of San Francisco, Cal., for respondent. 

DOOLING, District Judge. On the questions presented hère the 
court has reached the following conclusions: 

[1] 1. That a Chinese may be deported under the provisions of 
the Immigration Law by the immigration authorities, if found in this 
country in violation of the Chinese Exclusion Act, provided such dé- 
portation be had within three years from the date of his entry. In 
deciding the contrary in a former case the court did so without having 
called to its attention the provision of section 21 of the Immigration 
Act. Act Feb. 20, 1907, c. 1134, 34 Stat. 905. 

[2] 2. The omnibus charge that an alien is hère in violation of the 
Chinese Exclusion Act, as stated by the court in the Case of Lew Lin 
Shew, 217 Fed. 317, "is so broad as to convey absolutely no idea of 
the spécifie reason for which the alien has been ordered deported." 
But if, from an examination of the whole record, it is apparent, as it 
is hère, that the alien knew just what was specifically urged against 
him, and was given an opportunity to meet this spécifie charge, and 
does so, the court will not interfère on that ground. 

[3] 3. The real reason for the order of déportation in the présent 
case is the fact that, while this alien was admitted ostensibly as an 
attaché of a Chinese officiai coming to this country for some investiga- 
tions or purposes in référence to banking, he was found working in 
a laundry far from his ostensible chief. 

4. If one properly come to this country as the body servant or at- 
taché of an officiai, and hâve no other right of entry than as such, 
he may not detach himself from such officiai, and remain hère in the 
capacity of a laborer. 

5. The hearing which resulted in the order of déportation was not 
unfair. 

For thèse reasons, the petitioner will be remanded. 

<S=sFor other capes see same toplo & KEY-NUMBER In ail Key-Numbered Digesta & Indexes 



540 230 FEDERAL REPORTEE 

Ex parte LEONG WAH JAM. 
(District Court, N. D. California, First Division. February 15, 1916.) 

No. 15937. 

Aliens €=32(5) — Exclusion or Immigrants — Geounds for Exclusion. 

Where immigration authorities excluded a person of the Chinese race 
seeking admission into the country as the son of a native-born American 
citizen because of the lack of évidence of a spirit of American allegiance 
on his part or the part of his father, and because neither he nor his father 
indicated any tendency towards Americanism, without any investigation 
as to whether or not the father had indicated any such tendency, the hear- 
ing was unfair, as this considération, if properly used against the appli- 
cant, should be based upon proof, like any other fact. 

[Ed. Note. — For other cases, see Aliens, Dec. Dig. @=>32(5).] 

Pétition by Leong Wah Jam for a writ of habeas corpus. On de- 
murrer to the pétition. Demurrer overruled, and writ issued. 

George A. McGowan, of San Francisco, Cal., for petitioner. 
John W. Preston, U. S. Atty., and Casper A. Ornbaun, Asst U. 
S. Atty., both of San Francisco, Cal., for respondent. 

DOOLING, District Judge. On January 11, 1916, an order was 
entered sustaining the demurrer to the pétition for a writ of habeas 
corpus herein, and denying such pétition. This order was entered un- 
der a misapprehension of what the record disclosed. The record of 
the local immigration office relating to petitioner's application for 
admission was made by stipulation a part of the pétition for the 
writ. It was the understanding of the court that the local immigra- 
tion record contained ail documents pertaining to the case. This, 
however, as is conceded by the government, is not the fact. It re- 
sults from this that the pétition présents questions • not considered or 
passed upon by the court in sustaining the demurrer. The order sus- 
taining the demurrer and denying the pétition is therefore vacated 
and set aside, and the court now proceeds to consider said pétition 
and demurrer anew. 

Applicant, a person of the Chinese race, born in China, sought ad- 
mission into this country as the son of a native-born American citi- 
zen. His application was denied, and such déniai was affirmed upon 
appeal. The citizenship of the father is not questioned, and in deny- 
ing the appeal the Assistant Secretary of Labor gives his reasons as 
f ollows : 

"The father is a citizen by birth. Under the new rules (rule 9f) applicant 
is not entitled to admission, even though the relationship of father and son 
be proved. But as he left China before the promulgation of this rule his 
case will be determined under the previous practice. It is believed by the 
inspector that the relationship exists. No reasou for doubting this conclusion 
appears, except the surmises of possible coaching, but without évidence to 
sustain them, and the fact that a witness who testifles to delivering money 
to applicant's family in 1912-13 in China stated upon his return that he had 
taken money to nobody. If there were any évidence of a spirit of American 
allegiance in the case, I should résolve the slight doubt which this discrep- 

®=»For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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ancy caused in favor of applicant ; but the évidence of Chinese allegiance is 
so pronounced, applicant being 24 years old and having a family of his own 
in China, and neither he nor his father indicating any tendency to Anierican- 
ism, that I am indisposed, by resolving the doubt in applicant's favor, to give 
him the benefit of this short : cut route to naturalization. Appeal denied." 

This court has recently decided in several cases that when the ques- 
tion of relationship between a citizen of the United States and his 
alleged son, born in China, is determined adversely, for reasons similar 
to those above set forth, the hearing resulting in such détermination 
is not fair. Hère a favorable détermination on the part of the ex- 
amining inspector is set aside by the Commissioner and the Assistant 
Secretary because of the lack of évidence of a "spirit of American 
allegiance," not only on the part of petitioner, but also on the part 
of "his father." The record does not show any investigation as to 
whether the father has "indicated any tendency to Americanism," and 
if this considération could properly be used against petitioner in the 
investigation of the relationship claimed to exist it should be based 
upon proof as of any other fact. 

The demurrer will be overruled, and the writ will issue, returnable 
on February 19, 1916, at 10 o'clock a. m. 



UNITED STATES v. MOTION PICTURE PATENTS CO. et aL 

(District Court, E. D. Pennsylvania. March 9, 1916.) 

No. 889. 

Appeal and Ekboe <£=>597(1) — Record — Fobm. 

Act Cong. Feb. 13, 1911, c. 47, 36 Stat. 901 (Comp. St 1913, §§ 1656, 
1657), provides that the appellant or plaintiff in error shall cause to be 
printed under such rules as the lower court shall prescribe, and file in 
the office of the clerk of the Circuit Court of Appeals, 25 printed tran- 
scripts of the record of the lower court, and of such part or abstract of 
the proofs as the rules of the Circuit Court of Appeals may require, and 
in such forin as the Suprême Court shall prescribe, one of which tran- 
scripts shall be certified. Suprême Court rule 31 (32 Sup. Ct. xiii) pre- 
scribes the form of printed records and briefs. Equity rule 75 (198 Fed. 
xl, 115 C. C. A. xl) provides that the évidence to be included in the rec- 
ord on appeal shall not be set forth in full, but shall be stated in sim- 
ple and condensed form, the testimony being stated only in narrative 
form, save that, if the parties désire it, and the court or judge so directs, 
any part of the testimony shall be reproduced in the exact words of the 
witness, that the appellant shall présent his statement of the évidence, 
and that, if it be true, complète, and properly presented, it shall be ap- 
proved by the court or judge. Because of the anticipated bulkiness of 
the record in a suit in equity, the parties had the notes of the testimony 
transcribed directly into printed pages and bound into convenient vol- 
umes. The record as so printed conformée! to rule 31 and to the provi- 
sions of the statute. Heli that, while the record in this shape was found 
satisfactorily convenient, the District Court could not approve a tran- 
script of the record for transmission to the Suprême Court without the 
statement in narrative form required by rule 75, unless leave to omit such 
statement was obtained from the Suprême Court, as it would be an eva- 
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sion of the duty imposed on the District Court to apply the exception 
contained in the rule as to setting forth parts of the testimony in full 
to the whole testimony. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 2627- 
2631, 2635-2638; Dec. Dig. ©=597(1).] 

In Equity. Suit by the United States against the Motion Picture 
Patents Company and others. On pétition for order respecting the 
record on appeal. Pétition granted conditionally. 

See, also, 225 Fed. 800. 

Edwin P. Grosvenor, Sp. Asst. Atty. Gen., of New York City, for 
the United States. 

Charles F. Kingsley, of New York City, Melville Church, of Wash- 
ington, D. C, and R. O. Moon, of Philadelphia, Pa., for défendants. 

DICKINSON, District Judge. The act.of February 13, 1911, was 
passed to reduce the expense of appellate litigation and in relief of 
some of the labor involved in it. The présent pétition invokes the 
right of défendants to the benefits of the law. To this they are en- 
titled. Rainey v. W. R. Grâce & Co., 231 U. S. 703, 34 Sup. Ct. 242, 
58 L. Ed. 445. 

The taking of testimony was in progress when the présent equity 
rules went into effect. The bulkiness of this part of the record was 
foreseen. The parties therefore resorted to the very sensible expé- 
dient of having the notes of testimony transcribed directly into print- 
ed pages and thèse bound into convenient volumes. This was so done 
as that the record thus printed conforms to the requirements of rule 
31 of the Suprême Court (32 Sup. Ct. xiii) and brings the appellant 
within the provisions of the statute. Thus far no doubt of the proper 
course to be pursued could arise. The record would be certified in 
conformity with the statute. If this were done, however, the testi- 
mony and évidence would be returned in extenso as offered and intro- 
duced. This brings equity rule 75 (198 Fed. xl, 115 C. C. A. xl) into 
opération. The requirement of the rule that évidence be put in con- 
densed and the testimony into narrative form would not be met. In 
the absence of a compliance with the rule in this feature, the court 
could not certify its approval of a "statement" which was entirely 
absent. To apply the exception, under which any part of the testi- 
mony may be set forth in full, to the whole testimony, would be an 
évasion of the duty imposed by the rule. The appellant and this court 
can be relieved of the obligation of rule 75 only by the Suprême Court 

To facilitate any application which may be made to that court, we 
take the liberty of stating the resuit of our expérience with the printed 
record of the testimony in its présent shape to be that we found it 
satisfactorily convenient. We further state our willingness to ap- 
prove the record returned in this form, provided the omission of a 
statement of the évidence in narrative form has the sanction of the 
appellate court. The prayer of the pétition is therefore granted, to 
the extent that the record as printed and used in the hearing of the 
case in this court shall be used in the préparation and as part of the 
transcript of the record of this court in transmitting the record for 
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review ; such printed record being found to comply with the require- 
ments of the act of February 13, 1911. No transcript of the record 
for transmission to the Suprême Court will, however, be approved 
without the statement in narrative form required by equity rule 75, 
unless leave to omit such statement be granted by the Suprême Court. 



THE STERLING. 

(District Court, W. D. Washington, N. D. February 3, 1916.) 

No. 3204. 

Maritime Liens <©=>25 — Supplies — Liquobs for Orew — "Supplies" — "Nec- 
essaries." 

Wines and liquors furnished for use of the crew of a flshing vessel on a 
voyage are not "supplies" or other "necessaries" furnished to the vessel, 
for which a lien may be enforced under Act June 23, 1910, c. 373, § 1, 36 
Stat. 604 (Comp. St. 1913, § 7783), even though it is alleged that, owlng 
to the nationality of the crew and the customs of their country, they 
would not hâve shipped if the liquors had not been supplied. 

[Ed. Note.— For other cases, see Maritime Liens, Cent Dig. §§ 20, 31-36 ; 
Dec. Dig. <g=>25. 

For other définitions, see Words and Phrases, First and Second Séries, 
Necessaries ; Supply.] 

In Admiralty. Suit by E. W. Rigney against the gasoline fishing 
boat Sterling; the Lumme Bay Packihg Company, claimant. On 
claim of S. P. Starbux, intervening libelant. Decree for respondent. 

Wedell Foss and G. H. Simons, both of Tacoma, Wash., for inter- 
vener. 

G. E. Steiner, of Seattle, Wash., for claimant. 

NETERER, District Judge. Intervening libelant allèges, in sub- 
stance, that the gasoline fishing boat Sterling was being outfitted for a 
fishing expédition, and that the entire crew, except the master and 
engineer, were Austrians who had pursued the occupation of fisher- 
men for many years, and that the custom of Austrian fishermen is 
to be furnished with wines and spirituous liquors, and "that this cus- 
tom is so ingrained in the Austrian fishermen who hâve immigrated 
to this country that even after a number of years it is impossible to 
induce Austrian fishermen to enter into a contract to engage in fishing 
unless they are guaranteed their wines and spirituous liquors," and 
then allèges that $74.95 worth of liquor was sold, and seeks to estab- 
lish a maritime lien against the vessel. 

Claimant files exceptions, upon the ground that the liquors "were 
neither supplies nor necessaries for the opération of said fishing boat," 
and that the articles were improper, detrimental, and wholly unneces- 
sary. Are liquors "supplies or other necessaries" under Act June 
23, 1910, 36 Stat. 604? The terni "necessaries" includes whatever is fit 
and proper for the service upon which the vessel is engaged, or what- 
ever would hâve been ordered by a prudent owner, if présent. 26 

£=sFor other cases see same topic & KEY-NUMBER lu ail Key-Numbered Digésts & Indexes 
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Cyc. 764. It is sufficient if the articles form part of the actual and 
reasonable outfit of the vessel for the business in which it is engaged. 
The Plymouth Rock, 19 Fed. Cas. 897. Supplies may be considered 
of two classes : First, those which are necessary to trie navigation of 
the ship; and, second, those necessary for the venture in which the 
ship is engaged. A vessel is liable for clothing suitable to the needs 
and comforts of fishermen upon a voyage. The Fortuna (D. C.) 213 
Fed. 285. Sufficient food, suitable clothing, proper shelter, and such 
luxuries as contribute to the comfort and convenience of the seamen 
are necessaries. The habits or desires of a particular class of sea- 
men do not fix a criterion by which to measure necessaries. It is the 
need for the voyage, and not the habits or desires of the seamen, that 
is contemplated by the act of Congress, supra. While thèse seamen 
may hâve the habit and désire ■ to consume spirituous liquors, other 
seamen might hâve other desires craving to be satisfied, and can it be 
said that the rule is so flexible as to be adjusted to the habits or de- 
sires of seamen, rather than necessaries for the navigation of the 
ship, or for the safety and comfort of the crew? Judge Hanford, in 
The Robert Dollar (D. C.) 115 Fed. 218, at page 225, said: 

"The libel of F. A. Buek & Co. is for the price of liquors and supplies for 
a bar which was conducted on board the Robert Dollar for the profit of the 
charterer. It is always optional vvith the owner of a vessel whether to con- 
duct a bar on board or not, and, as it is not essential to the navigation of the 
vessel, or to the safety and comfort of passengers, I cannot regard bar sup- 
plies as 'necessaries' in the sensé in which that word is used in the twelfth 
admiralty rule. TJnder that rule, materialmen cannot sue in rem for supplies 
furnished, other than necessaries." 

Whisky is not necessary for the navigation of the ship ; nor do the 
allégations in the libel show it to be necessary to the safety and com- 
fort of the crew. Cases hâve been cited from other jurisdictions in- 
volving statutes of states. The Mayflower (D. C.) 39 Fed. 41 ; The 
Shrewsbury (D. C.) 69 Fed. 1017; and The Satellite (D. C.) 188 Fed. 
717. Thèse cases, however, do not throw any light upon the issue 
hère. 

I do not think that the intervening libelant has brought himself with- 
in the provisions of the act of Congress, supra, and the exceptions 
must be sustained. 
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AMERICAN R. CO. OF PORTO RICO v. CORONAS. 

(Circuit Court of Appeals, First Circuit. March 1, 1916.) 

No. 1125. 

1. Master and Servant @=>253% — Injuries to Servant — Fédéral Emplot- 

ers' liability act rlght of action. 

Under Employers' Liability Act April 22, 1908, c. 149, § 6, 35 Stat. 66 
(Comp. St. 1913, § 8662), declaring that no action shall be maintained 
unless commenced within two years from accrual of cause of action, the 
limitation relates, not merely to the remedy, but the right, and it is in- 
cumbent upon one suing under the act to allège and prove his action 
was brought within the time limited. 

[Ed. Note. — For other cases, see Master and Servant, Dec. Dig. 
<g=253%.] 

2. Death <§=339 — Death of Servant — Fédéral Employers' Liability Act— 

Accrual op Action, 

Under section 6 of the fédéral Employers' Liability Act, declaring that 
no action shall be maintained unless commenced within two years from 
the day the cause of action accrued, the cause of action for death of an 
employé must, in view of the fact that it can be maintained only by the 
Personal représentative for the benefit of the beneflciaries named, be 
deemed as accruing, not from the date of the employé's death, but from 
the date of the appointaient of the administrator ; no one being capable 
of suing until that time. 

[Ed. Note.— For other cases, see Death, Cent. Dig. §§ 260-284; Dec. Dig. 
©=539.] 

In Error to the District Court of the United States for the District 
of Porto Rico; Peter J. Hamilton, Judge. 

Action by Amador Riera Coronas, administrator, against the Amer- 
ican Railroad Company of Porto Rico. There was a judgment for 
plaintiff, and défendant brings error. Affirmed. 

Francis H. Dexter, of San Juan, Porto Rico, and Joseph B. Jacobs 
and Jacobs & Jacobs, ail of Boston, Mass., for plaintiff in error. 

José A. Poventud, of Ponce, Porto Rico, for défendant in error. 

Before DODGE and BINGHAM, Circuit Judges, and ALDRICH, 
District Judge. 

BINGHAM, Circuit Judge. This is an action under the fédéral 
Employers' Liability Act of April 22, 1908 (35 Stat 65, c. 149 [Comp. 
St. 1913, §§ 8657-8665]), brought by Amador Riera Coronas, ad- 
ministrator of the estate of Pedro Didricksen, against the American 
Railroad Company, in the District Court of the United States for 
Porto Rico, to recover damages resulting from the death of his in- 
testate, who died on the 8th day of December, 1908, because of in- 
juries which he sustained on the 30th of the preceding November, 
while employed by the défendant in switching and coupling cars on its 
railroad. Letters of administration were granted the plaintiff on the 
12th of May, 1914, and this action was brought the 17th of December, 
1914. There was a trial by jury and a ver dict for the plaintiff. 

«=>For other cases see same topie & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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The case is hère on defendant's bill of exceptions, and the errora 
assigned are : (1) To the overruling of a demurrer to the déclaration, 
setting forth that the action was barred, in that it was not brought 
within the two years' limitation of section 6 of the act ; and (2) that 
there was no évidence from which the jury could find that the bene- 
ficiaries, the father and mother of the deceased, had suffered any pe- 
cuniary loss by his death. 

[1, 2] The substantial question in the case is raised by the first as- 
signment of error. The défendant says that the action cannpt be main- 
tained for the reason that it was not brought within two years from 
the death. The plaintiff's contention is that the limitation provided 
for in the statute does not run from the death, but from the appoint- 
ment of the administrator. 

Section 6 provides : 

"That no action shall be maintained under this act unless commenced with- 
in two years from the day the cause of action accrued." 

And the question is whether the action accrued so that the statute 
began to run from the death or from the appointment of the admin- 
istrator, when there was some one in existence who could enforce the 
Iiability. 

The cause of action hère provided for was unknown to the com- 
mon law. The statute gives a new right for the benefit of certain 
dépendent relatives, to recover the pecuniary loss and damage which 
they sustained by reason of the death. Michigan Central R. Co. v. 
Vreeland, 227 U. S. 59, 69, 70, 33 Sup. Ct. 192, 57 L. Ed. 417, Ann. 
Cas. 1914C, 176; Winfree v. Northern -Pacific Ry. Co., 227 U. S. 
296, 33 Sup. Ct. 273, 57 L. Ed. 518; American R. R. Co. v. Didrick- 
sen, 227 U. S. 145, 149, 33 Sup. Ct. 224, 57 L. Ed. 456; Taylor v. 
Taylor, 232 U. S. 363, 370, 34 Sup. Ct. 350, 58 L. Ed. 638. ■ It pro- 
vides in terms that the suit shall be brought by the personal représenta- 
tive, and it has been held that the benefkiaries named in the statute, 
who suffer pecuniary loss, cannot maintain the action. American R. 
R. Co. v. Birch, 224 U. S. 547, 557, 32 Sup. Ct. 603, 56 L. Ed. 879; 
Missouri & Kansas Ry. Co. v. Wulf, 226 U. S. 570, 576, 33 Sup. Ct. 
135, 57 L. Ed. 355, Ann. Cas. 1914B, 134; St. Louis, S. F. & Texas 
Ry. v. Seale, 229 U. S. 156, 162, 33 Sup. Ct. 651, 57 L. Ed. 1129, Ann. 
Cas. 1914C, 156. The right granted exists only by virtue of the stat- 
ute, and its scope and effect must be determined therefrom. The 
language of the act makes it plain that the right and corrélative Iia- 
bility thereby established are conditional upon the bringing of the suit 
within two years from the day the cause of action accrued. The bring- 
ing of the action, therefore, within the specified time, is a condition 
to the exercise of the right, and, if the condition is not complied with, 
the parties stand, with respect to the wrongful act, as thougli the 
statute had not been enacted. The limitation relates, not merely to 
the remedy, but to the right. Central Vermont Ry. Co. v. White, 238 
U. S. 507, 511, 35 Sup. Ct. 865, 59 L. Ed. 1433; Phillips v. Grand 
Trunk Ry., 236 U. S. 662, 666, 667, 35 Sup. Ct. 444, 59 L. Ed. 774. 
And it was incumbent upon the plaintiff to allège and prove that his 
cause of action was brought within the time limited. 
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The déclaration discloses that the plaintif? was appointed adminis- 
trator within two years prior to the bringing of the suit, but fails to 
show that he brought his action within two years from the death. If 
his right of action accrued at the time of the death, and not from his 
appointment, the déclaration was demurrable. Atlantic Coast Une 
Railroad Co. v. General Burnette, 239 U. S. 199, 36 Sup. Ct. 75, 60 

L. Ed. ; Davis v. Mills, 194 U. S. 451, 454, 24 Sup. Ct. 692, 48 

L. Ed. 1067; The Harrisburg, 119 U. S. 199, 214, 7 Sup. Ct. 140, 30 
L. Ed. 358; Boyd v. Clark (C. C.) 8 Fed. 849; Theroux v. Northern 
Pacific R. Co., 64 Fed. 84, 12 C. C. A. 52 ; Brothers, Administrâtes 
v. Rutland R. R. Co., 71 Vt. 48, 42 Atl. 980; Seitter v. West Jersey 
& S. R. Co., 79 N. J. Law, 277, 75 Atl. 435 ; Lapsley v. Public Serv- 
ice Corporation, 75 N. J. Law 266, 68 Atl. 1113; Poff v. New England 
Téléphone Co., 72 N. H. 164, 55 Atl. 891. 

It is to be noted that the statute does not require that the action 
shall be brought within two years from the death, but within two years 
from the time the cause of action accrued. It is also to be noted that 
the action is not for the occurrence out of which the death arose, but 
for the pecuniary damage to the beneficiaries due to the death ; so that, 
in no event, côuld the cause of action arise until after the death, or 
be said to exist so that the statute could run until after that time. We 
may therefore assume that the statute, so far as this cause of action 
is concerned, did not begin to run until after death had ensued. 

It is a gênerai rule of law that where a cause of action arises, as in 
this case, after death, it is considered as accruing, for the purpose of 
the running of the statute, only from the time when there is some 
one in existence capable of suing, and, if no one but the administrator 
can sue, that the statute does not begin to run until administration is 
granted. This principle was announced at an early day. The leading 
English case on the subject is Murray, Administrator, v. East India 
Co.. 5 Barn. & Aid. 204, which has been very generally followed in 
this country. It was an action by an administrator with the will an- 
nexed upon a bill of exchange made payable to the testator, but ac- 
cepted after his death. The acceptance of the bill and the day of pay- 
ment were more than six years before suit was brought, but adminis- 
tration was first taken out less than six years before, and it was held 
that the statute of limitations began to run from the granting of the 
letters of administration, and not from the time the bill became due, 
as the cause of action did not accrue until there was a party capable 
of suing. 

In Sanford v. Sanford, 62 N. Y. 553, 554, the court says: 

"The term 'cause of action' includes, not only the right proper, but the ex- 
istence of a person by or against whom process can issue. A cause of action 
cannot accrue or exist unless there is a person in esse against whom an action 
can be brought and the right of action enforced. It is well said that 'when 
there is no person to sue there can be no lâches.' A case literally within the 
words of the statute is without its spirit when it is impossible to maintain a 
suit at law. Richards v. Maryland Ins. Co., S Cranch, 84 [3 I.. Ed. 496]. it is 
directly adjudged that the statute does not commence to run against the repré- 
sentatives of a deceased creditor upon an obligation incurred, or debt becoin- 
Ing due after his decease, until administration is granted upon his estate, 
there being no cause of action until there is a party capable of suing. Murray 
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v. East Indîa Co., 5 Barn. & Aid. 204 ; Bucklin v. Ford, 5 Barb. [N. T.] 393 ; 
Cary v. Stephenson, 2 Salk. 421. In order to put the statute in motion there 
must not only be a person in esse to sue, but a person to be sued. Davis v. 
Garr, 6 N. X. 124 [55 Ara. Dec. 387] ; Levering v. Kittenhouse, 4 Whart [l'a.] 
130, per Nelson, J. ; Wenman v. Mohawk Ins. Co., 13 Wend. [N. T.] 267 [28 
Am. Dec. 464] ; Jolliffe v. Pitt, 2 Vern. 694 ; Douglas v. Forrest, 4 Bing. 686 ; 
Benjamin v. De Groot, 1 Denlo [N. Y.] 155." 

In Collier v. Goessling, 160 Fed. 604, 611, 87 C. C. A. 506, Judge 
Lurton, speaking for the Circuit Court of Appeals for the Sixth Cir- 
cuit, said: 

"To start the running of a statute of limitation there must be some one 
capable of suing, some one subject to be sued, and a tribunal open for sucb. 
suits." 

In Fulenweider's Case, 9 Ct. Cl. (U. S.) 403, it was sought to de- 
feat a contract claim against the government on the ground that it was 
barred by the statute. The act of Congress of March 3, 1863 (12 
Stat. 765, c. 92 [Comp. St. 1913, § 1147]), provided: 

"That every claim against the United States, if cognizable by the Court of 
Claims, shall be forever barred unless the pétition setting forth a statement 
of the claim be flled in the court or transmitted to it under the provisions of 
this act within six years after the claim first accrues." 

It seems that the contractor died bef ore the claim accrued, the serv- 
ices rendered having been completed June 1, 1861. The pétition was 
not filed until March 13, 1873, but adminstration was granted Decem- 
ber 19, 1870, and it was held : 

"It is a well-settled rule that if, when the right of action would otherwise 
accrue and the statute [of limitations] begin to run, there is no person in ex- 
istence who is qualified to sue upon that right, the statute does not begin to 
run till there is sucb. a person. Angell on Iim. §§ 54-63. For this claim none 
but a Personal représentative * * * could sue ; and there was no Person- 
al représentative until December 19, 1870, when the statute began to run, less 
than three years before this suit was brought." 

For other cases and authorities considering the statute of limitations 
as applied to a contract right maturing after death, see the following: 
Clark v. Amoskeag Co>., 62 N. H. 612 ; Weiser v. McDowell, 93 Iowa, 
772, 776, 61 N. W. 1094; Wenman v. Mohawk Ins. Co., 13 Wend. (N. 
Y.) 267 [28 Am. Dec. 464] ; Walters v. City of Ottawa, 240 111. 259, 
88 N. E. 651 ; Tobias v. Richardson, 26 Ohio Cir. Ct. R. 81, 85 ; Ho- 
bart v. Connecticut Turnpike Co., 15 Conn. 145 ; Parks v. Norris, 101 
Mich. 71, 59 N. W. 428; Marsteller v. Marsteller, 93 Pa. 350; 1 
Corpus Juris, p. 723, and note 23, p. 1145; 25 Cyc. p. 1065; Wood 
on Limitations (3d Ed.) p. 440, § 194; Angell on Limitations, c. 7, §§ 
54-63; Bouvier's Law Dictionary, "Cause of Action." 

In Andrews v. Hartford & New Haven R. R. Co., 34 Conn. 57, the 
question was, for ail practical purposes, identical with the one hère 
presented. The Connecticut statute provided in substance that, where 
a life was lost by reason of the négligence of a railroad company, such 
company should be liable to pay damages not exceeding $5,000 nor 
less than $1,000, to the use of the executor or administrator, to be 
recovered by him in an action for the benefit of the husband or widow 
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or children or heirs of the deceased person, as the case might be, and 

the court, on page 59, said: 

•'The cause of action hère would hâve been perfect on the happening of the 
death, and under section 546 would hâve been barred at the end of one year 
from the happening of that event, if an ordinary case, or there had been an 
executor. But it is a rule of law recognized by the court in Hobart v. Con- 
necticut Turnpike Co., 15 Conn. 145, that a cause of action, accruing to an ad- 
ininistrator after the death of the intestate, is not complète, and does not 
avise and exist, so that the statute of limitations can begin to run upon it, 
until an administrator is appointed who can bring suit And the Législature 
seem to hâve had that rule in view when they enacted the statute ; for tbey 
did not say that the action should be barred unless commenced within one 
year from the death, or the happening of the events for which it is given, but 
unless 'commenced within one year after the cause of action shall hâve aris- 
en,.' Inasmuch, then, as under a well-settled rule no cause of action can arise 
and exist in favor of an administrator until ne cornes into existence as sucli, 
and this suit was brought within one year after the plaintiff received his ap- 
pointaient, it was not barred, and the court below erred in sustaining the de- 
murrer." 

In Sherman v. Western Stage Co., 24 Iowa, 515, the action was 
brought by an administrator under the Iowa statute, charging that 
his intestate's death was o'ccasioned by the négligence of the défendant. 
In this case ail the judges were agreed that, if the statute gave a new 
cause of action for the death, the right of action would not accrue and 
the statute of limitations would not attach until an administrator was 
appointed. The members of the court, however, were not agreed as 
to whether the statute gave a new cause of action for the death, but 
the majority was of the opinion that, whether the statute gave a new 
cause of action for the death or not, inasmuch as the death was sub- 
stantially instantaneous, a right of action did not accrue to the plain- 
tiff's intestate in his lifetime, and, this being so, the statute of limita- 
tion did not attach and begin to run until an administrator was ap- 
pointed. 

In the Circuit Court of the United States for the Southern District 
of Iowa, Judge Shiras, in Ewell, Administratrix, v. Chicago & N. W. 
Ry. Co., 29 Fed. 57, reviews the décision in Sherman v. Western Stage 
Co., supra, and, among other things, says : 

"If, however, the statute is to be construed to create, in favor of the estate, 
a cause of action other and distinct from that accruing to the person injured, 
then the question to be determined is: When does the statute begin to run as 
against such an action ? The usual rule is that the statute begins to run when 
the right of action accrues ; and, unless otherwise provided in the statute, 
the right of action is not deemed to hâve accrued until there is a person au- 
thorized to prosecute the same." 

In Kennedy v. Burrier, 36 Mo. 128, 130, the Missduri statute (R. C. 
1855, p. 648, § 2), which the court had under considération, did not 
give a right of action to the personal représentative for the wrongful 
killing of another, but provided that the suit should be brought (1) 
by the husband or wife of the deceased, or (2) if there be no hus- 
band or wife, or he or she fail to sue within six months, then by the 
minor child or children of the deceased ; and it was f urther provided 
(section 6) that "every action instituted by virtue of the preceding 
sections of this act shall be commenced within one year after the cause 
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of action accrued." The widow failed to bring suit within six months 
after her husband's death, and the plaintiff, a minor child, brought suit 
within a year after the six months had elapsed within which the widow 
could hâve sued, but more than a year after the death. And the court 
held that, inasmuch as the widow could hâve brought suit immediately 
following the death of her husband, the cause of action accrued and 
the statute began to run at and f rom that date. In discussing the ques- 
tion the court said : 

"When, then, did the cause of action accrue? We think the cause of ac- 
tion accrued whenever the defendant's liability became perfect and complète. 
Whenever the défendant had done an act which made hiin liable in damages, 
and there was a person in esse to whom the damages ought to be paid, and 
who might sue for and recover the same, then clearly the cause of action had 
accrued as against him. When, then, did the liability take place? Evidently 
at the death of Kennedy. The défendant at that time had done the whole 
wrong complained of, and there was a person in esse — to wit, Kennedy's wid- 
ow — entitled to receive and empowered to sue for damages. Then the cause of 
action clearly accrued at the death of Kennedy, and the statute commenced 
running from that time." 

In Crapo, Administratrix, v. City of Syracuse, 183 N. Y. 395, 76 
N. E. 465, the Code of New York provided for an action by an exécu- 
ter or administrator to recover damages for a wrongful act or neg- 
lect resulting in death, and required that the action, when brought 
against a city having a population of 50,000 or more, should be "com- 
menced within one year after the cause of action therefor shall hâve 
accrued," and that "notice of intention to commence such action and 
of the time and place at which the injuries were received" should be 
"filed with the counsel to the corporation, or other proper law officer 
thereof, within six months after such cause of action shall hâve ac- 
crued." The notice was filed 18 months after the death and within 
less than 2 months of the appointment of the administratrix. Action 
was commenced within 20 months after death and within 5 months 
after the appointment. If the action accrued at the death, and not 
when administration was granted, the notice was not seasonably given 
and the action was not seasonably commenced. O'Brien, J., in dis- 
cussing the question, said : 

"The notice which the statute requires to be served within 6 months after 
the cause of action has accrued must contain a statement that the party giv- 
ing the notice intends to commence an action. The absence of such a state- 
ment vitiates the notice. Curry v. City of Buffalo, 57 Hun, 25 [10 N. Y. Supp. 
392]. Who is to give the notice? It is very obvious that inasmuch as no one 
can bring such an action except a personal représentative of the décèdent 
the notice must come from him, and of course he cannot give any such notice 
until his appointment. A notice served by a stranger, or any one else except 
a personal représentative of the deceased, who alone is entitled to bring the 
action, would be clearly insufticient, and the défendant could treat it as a nul- 
lity. Thèse considérations, that are fairly deduced from a reading of the 
statute, and other statutes in pari materia, point clearly to the conclusion 
that the cause of action does not accrue until the personal représentative of 
the décèdent has been duly appointed." 

In the opinions delivered in the above case, référence is made to 
the décision in Barnes v. City of Brooklyn, 22 App. Div. 520, 48 N. 
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Y. Supp. 36, as containing a correct statement of the rule of law hère 
involved. In that case Mr. Justice Bradley said : 

"The alleged cause of action in question resulted from the death of the 
plaintiff's intestate. It did not accrue during his lit'e, and until letters of ad- 
ministration were granted to the plaintiff there was no person in existence 
capable of bringing an action for the alleged cause. While the right of ac- 
tion was given by the .death of the plaintiff's intestate, for the alleged cause 
of the death, no cause of action could accrue to any party until the appoint- 
ment of his personal représentative. The création of that relation, therefore, 
would reasonably seem to be essential to the accruing of a cause of action. 
And such is the recognized import of the term. See the définition of 'accrue* 
in Burrill's Law Dictionary. In Murray v. East India Company, 5 Barn. & 
Aid. 204, it was held that a cause of action upon a Mil of exchange, payable to 
the testator and accepted after his death, did not accrue until his Personal 
représentatives came into existence by taking letters of administration. And 
the Court of King's Bench, by Abbott, C. J., there said: 'Now, Independently 
of authority, we think that it cannot be said that a cause of action exists, un- 
less there be also a person in existence capable of suing.' The leading case in 
this state upon the subject is Bucklin v. Ford, 5 Barb. [N. Y.] 393, where the 
défendant was charged with the conversion of personal property of the estate 
of the plaintiff's intestate after his death. It was there held, as in the Mur- 
ray Case, supra, that the cause of action could not accrue until there was some 
person in existence capable of suing. Many cases are there cited in support 
of that rule. This proposition and the Bucklin Case are recognized, approv- 
ed, and adopted in Everitt v. Everitt, 41 Barb. [N. Y.] 393, Dunning v. Océan 
National Bank, 6 Lans. [N. Y.} 297, Id., 61 N. Y. 497, 503 (19 Am, Rep. 293], 
Sanford v. Sanford, 62 N. Y. 553, 555, Halsey v. Reid, 4 Hun, 778, and Cohen 
v. Hymes, 64 Hun, 56 [18 N. Y. Supp. 571]. The only modification of this doc- 
trine is found in the provisions of section 392 of the Code of Civil Procédure. 
Those provisions hâve no application to the présent case." 

In Louisville & N. R. Co. v. Sanders, 86 Ky. 259, 5 S. W. 563, it 
appeared that the statutes of Kentucky provided that, "if the life of 
any person or persons is lost or destroyed by the willf ul neglect of an- 
other person, * * * the widow, heir or personal représentative 
of the deceased shall hâve a right to sue * * * and recover puni- 
tive damages for the loss" (Gen. St. Ky. c. 57, § 3) ; that an action 
for an injury to the person "shall be commenced within one year next 
after the cause of action accrues" (chapter 71, art. 3, § 3) ; and that 
"if a person entitled to bring any of the actions mentioned *■ * * 
was, at the time the cause of action accrued, an infant, married wo- 
man, or of unsound mind, the action may be brought within the like 
number of years after the removal of such disability" (chapter 71, art. 
4, § 2). The deceased was killed in February, 1880. He left minor 
children, but no widow. Administration on his estate was taken out 
in March, 1880. The action was brought in April, 1885, by the minor 
children, more than five years after the death. It was held that the 
action must be brought within one year from the time the cause of 
action accrued, and that the statutory provision in behalf of the infant 
heirs was operative only where there was no person in esse, as a 
widow or administrator, who could sue. The court said : 

"The statute says that the suit shall be brought within a year after the 
cause of action accrues, and not thereafter. Whenever a party has done an 
act which makes him liable in damages, and his liability is complète, and 
there is one in esse who can sue theiefor and recover, the cause of action has 
certainly accrued as against the défendant. « * • When Sanders was 
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killed tlie wrong was done. When the administrator qualifled there was a 
person in esse who had the right to sue for, recover, and receive the entire 
damages, leaving no longer in existence the cause of action. The statute then 
began to run not only against him, 6«f against the cause of action." 

The défendant has called our attention to the case of Bixler v. 
Pennsylvania R. Co., 201 Fed. 553, decided by the District Court for 
the Middle District of Pennsylvania, January 4, 1913, as holding that 
the cause of action accrues and the statute begins to run under the 
fédéral Employers' Liability Act from the time of the death. In that 
case the plaintiffs were the father and mother of the décèdent, who 
was instantly killed on the 17th of July, 1910, while in the employ 
of the défendant and engaged in interstate traffic. The action was be- 
gun June 12, 1912. The case came on for trial December 10, 1912. 
Tbereupon the défendant moved to abate the action on the ground that 
the father and mother could not maintain the suit, and that no action 
had been instituted by the personal représentative within the two years 
limited by the statute. The plaintiffs, having been appointed adminis- 
trators of their deceased son's estate, requested leave to appear in 
their représentative capacities. The case does 1 not show when the fa- 
ther and mother were appointed administrators, or whether more than 
two years had elapsed since their appointaient. The court, without 
much discussion of the matter, was of the opinion that the action ac- 
crued and the limitation of the statute began to run from the death, 
and then proceeded to décide whether the amendment, if allowed, 
would introduce a new cause of action. In discussing this question, 
it took the view (1) that the amendment was unnecessary, as the plain- 
tiffs, being the sole beneficiaries, might maintain the action in their 
own names as well as in their représentative capacities, relying for 
this conclusion upon the décision in Stewart v. Baltimore & Ohio Rail- 
road Co., 168 U. S. 445-449, 18 Sup. Ct. 105, 42 L. Ed. 537; and (2) 
that the proposed amendment, if allowed, would not be the introduc- 
tion of a new cause of action, citing Van Doren v. Pennsylvania R. 
Co., 93 Fed. 266, 35 C. C. A. 282. The District Judge concluded his 
opinion in thèse words : 

"The motion to abate the action is denied, * * * and, while doubting 
the necessity of amending, by substituting as parties-plaintiff the parents of 
the deceased as administrators, it will be so ordered, thereby cornplying with, 
the practice indicated by the court in the latter case." 

It is apparent from this décision that the District Judge entertained 
the view that the beneficiaries might maintain the action in their own 
names. If this were true, it would also follow that the action would 
accrue at the time of death, as the beneficiaries were then in esse and 
could maintain the suit. The only case cited in the opinion in support 
of the ruling as to the time when the action accrued and the statute 
began to run is Dodge v. Town of North Hudson (C. C.) 188 Fed. 
489, decided by the District Judge for the Northern District of New 
York, June 26, 1911. This was an action against a town, with référ- 
ence to which the statutes of New York provided that: 

"No action shall be maintained against any town to recover such damages, 
unless a verifled statement of the cause of action shall hâve been presented 
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to the supervisor of the town, within six months after the cause of action haa 
accrued ; and no sucli action shall be commenced until fifteen days after the 
service of such statenient." 

In this case it was held that the cause of action accrued, so that the 
statutory limitation as to notice would begin to run, from the death, 
and not from the appointaient of the administrator, who, under the 
statute of New York, alone could sue. This was directly contrary to 
the settled rule of construction reached by the New York Court of Ap- 
peals in Crapo v. City of Syracuse, 183 N. Y. 395, 76 N. E. 465, de- 
cided January 23, 1896, in passing upon thèse statutes, which case was 
not referred to. 

In Missouri, Kansas & Texas Ry. Co. v. Wulf, 226 U. S. 570, 33 
Sup. Ct. 135, 57 h. Ed. 355, Ann. Cas. 1914B, 134, the question as to 
when the right of action under the statute accrued was not discussed 
or determined. The point decided was that, if the two years' limita- 
tion within which an action could be brought had terminated prior to 
the time the plaintiff asked leave to appear as administratrix, the de- 
sired amendment would not be the introduction of a new cause of ac- 
tion. 

In view of the well-recognized rule heretofore pointed out as to 
when a right of action accrues — which Congress must hâve had in 
mind when enacting the présent law— and in view of the fact that 
Lord Campbell's Act, upon which the Employers' Liability Act was 
modeled, expressly provided that the limitation should run from the 
death of the injured party, and that, in the enactment of the présent 
law, Congress declined to adopt such a limitation, and fixed the period 
from the time the action accrued, we are of the opinion that the prop- 
er construction of the statute is that the right of action did not accrue, 
so that the limitation attached, until the administrator was appointed, 
and that the demurrer was properly overruled. 

The évidence as to the pecuniary loss sustained by the beneficiaries 
in whose behalf the suit was brought was conflicting, and the question 
was properly submitted to the jury. 

The judgment of the District Court is affirmed, with costs to the de- 
fendant in error. 
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(Circuit Court of Appeals, Eighth Circuit. February 12, 1916.) 
No. 3977. 

X. Appeal and Ehkob <S=1009(1) — Review — Findings. 

The finding of the chancellor should not be disturbed, unless it clearly 
appears that he has made a serious mistake of fact, or has fallen into 
some plain error of law. 

[Ed. Note. — For other cases, see Appeal and Error, Cent Dig. §§ 3970, 
3978 ; Dec. Dig. <g=»1009<l)J 
2. Public Lands <g=114(l) — "Patent" — Construction and Opération. 

A "patent" of minerai land within the jurisdiction of the Land Depart- 
ment is in the nature of a proceeding in rem, and is the judgment of 
that tribunal upon the évidence bei'ore it that the patentée has located 

<S=»For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
•Rehearing denied June 9, 1916. 
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the tract applied for and made application, posted notice, flled the cer- 
tifieate of Improvements, etc., as required by Rev. St. §§ 2324, 2325 (Comp. 
St. 1913, §§ 4620, 4622), et seq., and 1s entitled to the land described 
therein, and it is also the conveyance of the légal title to the patentée 
in exécution of the judgment, coneluding the rights of the claimant and 
of the United States to such land and the unavoidable issues as to the 
validity, the extent, and the boundarles of the claim. 

[Ed. Note.— For other cases, see Public Lands, Cent. Dig. §§ 314, 316 ; 
Dec. Dig. @=»114(1). 

For other définitions, see Words and Phrases, First and Second Séries, 
Patent] 

3. Public Lands <S=>106(1) — Patent — Conclusiveness — Collatéral Attack. 

The Land Department's adjudication of matters within its jurisdic- 
tion, such as its issuance of a patent to land, is, like those of other 
judicial tribunal s, impervious to collatéral attack, and voidable only by 
direct suit for that purpose on the ground of fraud or error of law. 

[Ed. Note.— For other cases,' see Public Lands, Cent. Dig. §§ 104, 301 ; 
Dec. Dig. <§=>106(1).] 

4. Mines and Minerals <§=44 — Patent — Construction — Presumption. 

There is a strong presumption that the plain description in a patent of 
minerai lands was right, and expressed the actual intention of the parties 
to it. 

[Ed. Note. — For other cases, see Mines and Minerais, Cent. Dig. § 130 ; 
Dec. Dig. <§=>44.] 

5. Mines and Minerals @=338(16) — Patent of Minéral Lands — Description 

sufficiency of evidence. 

In a suit to quiet the title to an undivided three-fourths of a mining 
claim, the patent of which recited that the plat and. field notes were be- 
fore the department, and which field notes recited that the claim was 
1,500 feet long and 600 feet wlde, and which plat showed a tract 1,500 
feet long and 600 feet wide, and to recover of défendant three-fourths of 
the value of the ore which it had removed from a stope beneath the 
surface of plaintiff's claim, évidence held not to sustaini a finding that 
the patent did not convey the westerly 135.5 feet of the land described in 
the patent, and to show that it conveyed, and that the plaintiff owned, 
a tract 1,500 feet in length and 600 feet in width described in his patent 

[Ed. Note. — For other cases, see Mines and Minerais, Cent Dig. § 
102% ; Dec. Dig. <©=38(16).] 

6. Boundaries ©=>3(3) — Controlling Eléments — Conflict — Monuments. 

It is the gênerai rule that in cases of conflict monuments prevail over 
courses and distances ; but such rule, designed only to aid in ascertaining 
the land which the parties lntended to convey, is not without its excep- 
tions. 

[Ed. Note. — For other cases, see Boundarles, Cent. Dig. §§ 6-19; Dec. 
Dig. <S=»3(3)J 

7. Mines and Minebals <S=»43 — Patents — Description — Statute — Construc- 

tion. 

Rev. St. § 2327, as amended by Act April 28, 1904, c. 1796, 33 Stat. 545 
(Comp. St. 1913, § 4626), to provide that, where patents hâve issued for 
minerai lands, those lands only shall be deemed to be patented which 
are bounded by the Unes actually marked, defined, and established upon 
the ground by the monuments of the officiai survey upon which the patent 
is based, which shall always constitute the highest authority as to what 
iand is patented, and prevail in case of any conflict, passed 12 years after 
the United States had conveyed a mining claim to its patentée, was not 
intended to apply thereto, where there was no conflict between the courses 
and distances and the monuments named in the patent, and to permit 

<8=>For other cases see same topic & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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paroi évidence to create a conflict between those monuments and the 
courses and distances. 

[Ed. Note. — For other cases, see Mines and Minerais, Cent. Dlg. §§ 125- 
129; Dec. Dig. @=»43.] 

8. Mines and Mineeals <@=>31(1) — Extralateral Rights. 

The owner of a mining claim has no extralateral rights beyond the end 
Unes of his claim extended vertically downward, except when by mistake 
he has located his claim across his discovery vein; extralateral rights 
being a spécial privilège. 

[Ed. Note. — For other cases, see Mines and Minerais, Cent. Dig. § 75 ; 
Dec. Dig. <S=»31(1).] 

9. Mines and Minekals @=>38(14) — Extralateral Rights — Burden of Prooe. 

Défendant, claiming the right to ore in a stope beneath the surface of 
plaintiff's claim, as a part of a fissure vein whose apex was found within 
and on its strike crossed the side lines of defendant's claims, and in its 
dip passed through the vertical planes of the end lines of such claims and 
thence benéath the surface of plaintiff's claim, under the exception that 
when by mistake the locator places his claim across, instead of along, the 
vein or Iode which he discovers, so that the latter crosses the side lines 
of his claim, his side lines become his end lines, and he may follow the 
Iode or vein on its dip beyond the vertical plane of the end Une of his 
claim, had the burden of bringing itself within the exception by showing 
that the discovery vein on each of its three claims extended across, and 
not along, the claim, and that the locator by mistake placed each claim 
across, instead of along, its discovery vein. 

[Ed. Note. — For other cases, see Mines and Minerais, Cent. Dig. | 101 ; 
Dec. Dig. @=>3S(14).] 

10. Mines and Mineeals <§=38(18) — Extbalatekal Rights — Stjfficiency of 

Evidence. 

Evidence in such suit held not to sustain the defendant's claim to the 
ore in a stope beneath the surface of the plaintiff's claim, on the ground 
that such ore was a part of a fissure vein whose apex was found within, 
and on its strike crossed, the side lines of the defendant's three claims, 
and on its dip passed through the vertical planes of the end lines of such 
claims and beneath the surface of the plaintiff's claim. 

(Ed. Note. — For other cases, see Mines and Minerais, Cent. Dig. § 104 ; 
Dec. Dig. <3=»38(18).] 

11. Mines and Mineeals <S=>31(1) — Boundabies — End Lines. 

Under Rev. St. § 2322 (Comp. St. 1913, § 4618), givlng the locators of 
claims theretofore located any additional veins existing therein, the end 
lines of a claim as the locator places them, with the single exception 
that, when by mistake he locates his claim across, instead of along, the 
vein he discovers, flx the limlt beyond which he may not go in the appro- 
priation of any vein or veins whose apex or apexes are found within the 
surface lines of his claim, and the end lines of the original discovery vein 
are the end lines of ail the veins discovered within the surface boundaries 
of his claim. 

[Ed. Note. — For other cases, see Mines and Minerais, Cent Dig. § 75; 
Dec. Dig. @=>31(1).] 

Appeal from the District Court of the United States for the District 
of Utah ; John A. Marshall, Judge. 

Suit to quiet title by the Conkling Mining Company against the Sil- 
ver King Coalition Mines Company. Judgment for défendant, and 
plaintiff appeals. Reyersed and remanded. 

This is a suit to quiet the title to an undivided three-fourths of the Conk- 
ling mining claim, and to recover of the défendant three-fourths of the value 

<j=aFor other cases see same topic & KEY-NUMBER In ail Key-Numbered Dlgests & Indexes 
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of the ore whieh it has removed from the Eléphant stope beneath the surface 
of the Conkling claim. The parties to the suit admit that the plaintiff is 
the ovvner of the undivided three-fourths of that claim under a patent issued 
to its predecessor in interest on February 3, 1902, whereby the United States 
conveyed that claim in the usual way, "bounded, described and platted as 
folio ws, with magnetic variation seventeen degrees and twenty minutes east: 
"Beginning at corner No. 1 a pine post four inches square marked 'U. S. 689 
P. 1,' thence first course, north twenty-one degrees and nine minutes west 
three hundred feet to discovery point, six hundred feet to corner No. 2, a pine 
post four inches square marked 'U. S. 6S9 P. 2,' being also corner No. 4 of lot 
No. 191, the Lincoln Iode claim, and corner No. 2 of lot No. 580, the Pirate 
King Iode claim, from which U. S. minerai monument No. 4 bears north 
thirty-two degrees and flfty-two minutes west nine hundred and thirty-nine 
and three-tenths feet distant, and a pine tree four inches in diameter marked 
'U. S. 689 P. 2 B. T.' bears north thirteen degrees west twenty-eight feet 
distant ; thence second course, south sixty degrees and forty-five minutes west 
one thousand five hundred feet to corner No. 3 ; thence third course, south 
twenty-one degrees and nine minutes east six hundred feet to corner No. 4 ; 
thence fourth course, north sixty degrees and forty-five minutes east one 
thousand five hundred feet to corner No. 1, the place of beginning — said lot 
No. 689 extending one thousand five hundred feet in length along said Conk- 
ling vein or Iode, and containing twenty acres and forty-five hundredths of an 
acre of land more or less." 

The défenses were two: First, that the ore was taken from the westerly 
135.5 feet of the claim described in the patent and that this part of the claim 
was not conveyed by the patent, because the posts set by the government sur- 
veyor to mark the westerly corners of the claim were only 1,364.5 feet distant 
respectively from the easterly Une of the claim ; and, second, because the ore 
taken from beneath the surface of the Conkling claim was a part of the Cres- 
cent fissure vein which had its apex in defendant's Constitution, Cumberland 
and Monroe Doctrine claims, crossed the side Unes of those claims in its 
course, and, on its dip, extended through the vertical planes passing through 
their end Unes and beneath the surface of the Conkling claim to the Eléphant 
stope, that the end Unes of defendant's claims became their side Unes, that 
defendant's claims were prior in time aud superior in rignt to those of the 
owners of the Conkling claim, and that, therefore, the défendant was the 
owner of the ore taken from the Eléphant stope. TJpon final hearing the 
court below sustained each of thèse défenses and the plaintiff appealed. 

E. B. Critchlow, of Sait Lake City, Utah (Pierce, Critchlow & Bar- 
rette, of Sait Lake City, Utah, William D. McHugh, of Omaha, Neb., 
and William H. King and William J. Barrette, both of Sait Lake City, 
Utah, on the briefs), for appellant. 

William H. Dickson, of Sait Lake City, Utah (A. C Ellis, Jr., Rus- 
sell G. Schulder, O. W. Powers, and Thomas Marioneaux, ail of Sait 
Lake City, Utah, on the briefs), for appellee. 

Before SANBORN and SMITH, Circuit Judges, and POPE, Dis- 
trict Judge. 

PER CURIAM. It is a gênerai, but not a universal, rule that mon- 
uments mentioned in a description of land prevail over courses and dis- 
tances, and it was upon this rule that the défendant f ounded its first dé- 
fense. The évidence produced to sustain it consisted of the field notes 
of the survey of the claim which were made on November 1, 1889, by 
the United States surveyor, which recited that a pine post 4 feet 
by 4 inches by 4 inches was set at its northwesterly corner and marked 
"U. S. 689 P. 3," and another at the southwesterly corner of the claim 
marked "U. S. 689 P. 4," that thèse posts were 1,500 feet distant from 
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the easterly line of the claim, the location of which is admitted, and 
that the area of the claim was 20.45 acres ; and (2) the testimony of 
witnesses that they found thèse stakes years after the survey 1,364.5 
feet distant from the easterly line of the claim. In addition to this 
testimony a large number of plats and field notes of other claims in 
the vicinity of the Conkling claim, and some other évidence, was in- 
troduced, but the testimony that thèse stakes were found by two or 
three surveyors, sometimes lying on the ground and sometimes stand- 
ing in a mound of stones about 1,364.5 feet distant from the easterly 
line of the claim, is the most substantial and persuasive évidence that 
they were originally placed by the surveyor at about that distance from 
the easterly line. 

[1] This testimony and ail the other évidence upon this subject has 
been carefully read more than once and deliberately considered in view 
of the established rule that the finding of the chancellor should not 
be disturbed, unless it clearly appears that he has made a serious mis- 
take of fact or has fallen into some plain error of law. The testimony 
présents two questions: First, may the plain and unambiguous grant 
by a patent of the United States of a tract of land be revoked or 
avoided in whole or in part by a collatéral attack by means of évidence 
dehors the patent years after the grant; and, second, if it may be, 
does the évidence in this case clearly prove that it was not the intention 
of the parties to the patent that the United States should grant thereby 
a tract of land 1,500 feet in length, and that it should grant a tract of 
land only 1,364.5 feet in length, for, after ail, the intention of the par- 
ties, if it can be lawfully and surely ascertained, must prevail. The 
court below was of the opinion that the first question did not arise in 
this case because the patent recited that whereas there had been de- 
posited in the General Land Office "the plat and field notes of survey 
* * * accompanied by other évidence whereby it appears that the 
Boss Mining Company did on the twenty-ninth day of December, A. 
D. 1890, duly enter and pay for that certain mining claim or premises 
known as the Conkling Iode mining claim designated by the surveyor 
as lot No. 689 and bounded, described and platted as follows [as set 
forth in the statement preceding this opinion] : Now, know ye, that 
there is hereby granted by the United States unto the said Boss Mining 
Company, and to its successors and assigns, the said mining premises 
hereinbefore described," and that portion of the Conkling Iode and ail 
other veins, Iodes and ledges the tops or apexes of which lie inside of 
the surface boundary Unes of said granted premises in said lot No. 
689 extended downward vertically : " * * * Provided that the right 
of possession to such outside parts of said veins, Iodes or ledges shall 
be confined to such portions thereof as lie between the vertical planes 
drawn downward through the end lines of said lot No. 689 ;" and the 
opinion of the court below was that this référence in the patent to 
lot No. 689 imported into that patent and made a part of the descrip- 
tion in the patent the field notes and the calls therein for the posts the 
field notes described as located at the westerly corners of the claim. 
In support of this position Rutherford v. Tracy, 48 Mo. 325, 8 Am. 
Rep. 104, Lodge's Lessee v. Lee, 6 Cranch, 237, 3 L. Ed. 210, and 
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Keith v. Reynolds, 3 Greenl. (Me.) 393, which hold that where a 
spécifie island, town lot, or farm is granted, followèd by boundaries 
which include only a part of it, the entire island, lot, or farm, will 
pass, were cited. Under thèse décisions, however, the grant of this 
lot No. 689 according to the plat, followèd by a boundary of a part of 
the lot by courses and distances indicated by the field notes, would con- 
vey the entire lot according to the plat which showed the lot to be 
1,500 feet in length, although the courses and distances included only a 
part of it, and that ruling would defeat the défense in hand. 

[2, 3] When, however, the origin, nature and effect of a patent and 
the plain terms of the description in the one in hand are considered it 
becomes clear that the theory that the référence to the field notes and 
to the surveyor's number of the lot made the field notes and the calls 
therein a part of the description, is untenable. A patent of land within 
the jurisdiction of the Land Department of the United States, and this 
land was within its jurisdiction, is the judgment of that tribunal upon 
the évidence before it that the patentée is entitled to the land therein 
described and the conveyance of the légal title to the land to the pat- 
entée in exécution of the judgment. The Land Department is a spé- 
cial tribunal vested with judicial power to hear and détermine the 
claims of ail parties to the public lands which it is authorized to dis- 
pose of, and its judgment, evidenced by its patent, is conclusive of the 
right of the claimant and of the United States to such land and of 
every issue which it was necessary for the land Department to décide 
in determining those rights. The validity, the extent and the bound- 
aries of the claim in this case, and in every case, are unavoidable issues 
which it must adjudge in sustaining any part or ail of the claim in 
hand, or any other claim of this character. Its adjudications of mat- 
ters within its jurisdiction are like those of other judicial tribunals, 
impervious to collatéral attack. They may be avoided only by a direct 
suit for that purpose on the ground of fraud or error of law, and there 
is no such proceeding hère. Smelting Co. v. Kemp, 104 U. S. at pages 
646, 666, 26 L. Ed. 875; King v. McAndrews, 111 Fed. 860, 863, 50 
C. C. A. 29 ; Uinta Tunnel Min. & T. Co. v. Creede & C. C. Min. & 
M. Co., 119 Fed. 164, 166, 57 C. C. A. 200; Golden Reward Min. Co. 
v. Buxton Min. Co. (C. C.) 79 Fed. 868, 874; Carson City Gold & S. 
M. Co. v. North Star Min. Co. (C. C.) 73 Fed. 597, 600; Doe v. 
Waterloo Min. Co. (C. C.) 54 Fed. 935, 940; Waterloo Min. Co. v. 
Doe (C. C.) 56 Fed. 685. 

The applicant for the land and the patent in this case had the right 
under the acts of Congress to locate and purchase from the United 
States a mining claim 1,500 feet long and 600 feet wide, and it is 
conceded that it claimed and applied for a patent to a tract of thèse 
dimensions. In order to entitle it to the patent it was required to 
locate the tract it claimed and applied for so that its boundaries could 
be readily traced, section 2324, Revised Statutes of United States, to 
file in the proper land office an application for the patent together with 
a plat and field notes of its claim made by and under the direction 
of the Surveyor General of the United States showing accurately the 
boundaries of its claim, which should be distinctly marked on the 
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ground, to post a copy of such plat with a notice of its application for 
a patent on the land platted, to file an affidavit of two persons that the 
notice had been duly published 60 days, to file with the register of the 
land office a certificate of the United States Surveyor General that 
$500 worth of labor had been expended by the applicant or his gran- 
tors in improvements on the claim and that the plat is correct, and to 
file his affidavit that the plat and notice hâve been posted. Section 
2325, Revised Statutes. Whether or not the applicant has complied 
with thèse and other conditions of his right to the land thus specified 
by the acts of Congress and is entitled to a grant of the land, is the 
ultimate question which the Land Department is empowered and re- 
quired to décide in the issue of every patent for such a mining claim 
as that hère in controversy. The proceeding in the Land Department 
is judicial in its character, in the nature of a proceeding in rem, and 
its judgment by default, where the proper notice of the application has 
been given, is as conclusive and impervious to collatéral attack as its 
judgment after a contest. Golden Reward Min. Co. v. Buxton Min. 
Co. (C. C.) 79 Fed. 868 ; New Dunderberg Min. Co. v. Old, 79 Fed. 
598, 25 C. C. A. 116. 

[4-7] Now the proof is uncontradicted that the plat of this claim 
showed it to be 1,500 feet long and 600 feet wide. The field notes, 
that plat, proof that a copy of that plat was posted on the land and 
the certificate of the United States Surveyor General that the plat was 
correct were required to be, and the légal presumption is that they 
were, in évidence before the Land Department when it rendered its 
judgment. The patent itself recites that the plat and the field notes 
accompanied by other évidence were before it. The field notes recited 
that the claim was 1,500 feet long and 600 feet wide, that there was 
a post at each corner and described each post and its location. The 
plat portrayed the tract 1,500 feet long and 600 feet wide. The patent 
recites that there was other évidence. On- ail this évidence the départ - 
ment adjudged and conveyed to the patentée a tract "bounded, describ- 
ed and platted as follows," and then set forth a boundary by course 
and distance carefully describing the two posts at the east end of the 
claim mentioned in the field notes, and as carefully disregarding and 
omitting ail référence to the two posts at the west end of the claim 
mentioned in the field notes and adjudging the second course to be 
''south sixty "degrees and forty-five minutes west one thousand five 
hundred feet to corner No. 3," the third course to be "south twenty- 
one degrees and nine minutes east six hundred feet to corner No. 4," 
and the fourth course to be "north sixty degrees and forty-five minutes 
east one thousand five hundred feet to corner No. 1, the place of be- 
ginning," and adding: "Said lot No. 689 extending one thousand five 
hundred feet in length along said vein or Iode and containing twenty 
acres and forty-five hundreths." Hère was a direct and conclusive 
adjudication on its face (1) that the field notes and the posts and calls 
therein were not parts of the description in the patent, but were only 
a part of the évidence upon which the adjudication was based; (2) 
that the two posts at the easterly end of the tract mentioned in the 
field notes marked the easterly corners of the tract conveyed ; and (3) 
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that the tract so conveyed extended 1,500 feet westerly from the east- 
erly line on the courses stated in the description and contained 20.45 
acres, without regard to the location of the westerly posts which were 
described in the field notes, but were not mentioned in the patent. 
This adjudication was impervious to collatéral attack. The description 
contained in the patent was free from ambigu ity and the field notes 
and paroi testimony which were offered in the court below were in- 
compétent in this suit indirectly to revoke and avoid the grant to the 
patentée of the westerly 135.5 feet of the 1,500 feet which were clearly 
adjudged and conveyed to it by the patent. 

Nor is this ail. The court is of the opinion that if ail the évidence 
offered had been compétent it would hâve been insufficient to overcome 
the strong presumption that the plain description in the patent was 
right, insufficient to overcome the facts that the plat showed the claim 
to be 1,500 feet in length and 600 feet in width, that the Surveyor 
General certified that the plat was correct, that the field notes recited 
that the claim was 1,500 feet in length and 600 feet in width, that the 
field notes, the plat and the patent each déclare that the area claimed 
was 20.45 acres, that this is the area of a tract 1,500 feet in length and 
600 feet in width, while the area of a tract 1,364.5 feet in length and 
600 feet in width is nearly 2 acres less, and the persuasive presumption 
that the plain description in the patent expressed the actual intention 
of the parties to it. Thèse considérations hâve left no doubt that the 
court below made a mistake in its finding that the patent did not con- 
vey the westerly 135.5 feet of the land described in it and hâve satis- 
fied our minds that it conveyed, and the plaintiff now owns, the tract 
1,500 feet in length and 600 feet in width so clearly described in it. 

Nor lias this conclusion been reached without a delîberate consid- 
ération of the gênerai rule that in cases of conflict monuments pre- 
vail over courses and distances, and of the amendment of 1904 to sec- 
tion 2327 of the Revised Statutes (10 Stat. Ann. 235), which provides 
that: 

"Where patents hâve issued for minerai lands, those lands only shall be 
segregated and shall be deemed to be patented which are bounded by the 
Unes actually marked, defined, and establisbed upon the ground by the monu- 
ments of the officiai survey upon whieh the patent grant is based. * * * 
The said monuments shall at ail times constitute the highest authority as to 
what land is patented, and in case of any conflict between the said monuments 
of such patented claims and the descriptions of said claimsin the patents 
issued therefor the monuments on the ground shall govern." 

But the gênerai rule is not without exception. It is but one of many 
rules for construing and applying descriptions in conveyances to the 
land described. The sole object of this and of ail other such rules 
is to aid in ascertaining the land which the parties intended to convey, 
and where, as in the case at bar, the description in the patent is un- 
ambiguous, and the intent of the parties is clear beyond doubt to con- 
vey the tract so described, that intent must prevail over this or any 
other rule of construction or application, the only purpose of which 
is to aid in ascertaining such intent. 

And there are many reasons why the amendment to the statute 
which has been quoted ought not to be permitted to revoke or modify 
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the grant of a patent which the United States unquestionably intended 
to make and did make, and which the patentée applied for, earned 
and received years - before that amendment was enacted. The amend- 
ment was passed and approved 12 years after the United States had 
conveyed this land to its patentée, and it could not by its mère lég- 
islative fiât revoke that grant and take from him, or from subsé- 
quent purchasers of it from him, the land it had conveyed 12 years 
earlier, or any part of it. In the second place there is in this case 
no conflict between the courses and distances and the monuments 
named in the patent, and parties cannot be and ought not to be per- 
mitted to import into a clear and perfect description in the patent 
by paroi évidence 19 years after its issue monuments not mentioned 
therein to create a conflict between those monuments and the courses, 
distances and clear description and area stated in the patent, and then 
by the aid of the amendment of 1904 to destroy or diminish by means 
of thèse imported monuments, the grant. It cannot hâve been the 
intention of Congress that this amendment should apply to a prior 
grartt under such circumstances as this case présents. And finally 
the proof that the westerly posts of the officiai survey upon which this 
patent was granted were originally set only 1,364.5 feet distant from 
the easterly line of the claim is not of that certain and satisfactory 
character which would warrant a court in avoiding, so many years 
after the issue of the patent, the grant which the United States çlearly 
made. The défendants cannot deprive the plaintiff of the land de- 
scribed in his patent by means of the proof of the finding of thèse old 
posts which was introduced in this case. 

[8-10] We turn to the second défense. Does the évidence sustain 
the defendant's claim to the ore in the Eléphant stope beneath the 
surface of the plaintiff's Conkling claim on the ground that this ore 
is a part of the Cresent fissure vein whose apex is found within and 
on its strike crosses the side lines of the defendant's Constitution, 
Cumberland and Monroe Doctrine claims, while on its dip it passes 
through the vertical planes of the end lines of thèse claims and beneath 
the surface of the Conkling claim? Upon the face of the patents 
this claim is baseless because the owner of a mining claim has no ex- 
tralateral rights beyond the end lines of his claim extended vertically 
downward. The défendant concèdes this, but invokes the exception to 
this rule that when by mistake the locator places his claim across 
instead of along the vein or Iode which he discovers, so that the 
latter crosses the side lines of his claim, his side lines become his 
end lines and he may follow the Iode or vein on its dip beyond the 
vertical plane of the end line of his claim. But this extralateral right 
is a spécial privilège, an exceptional right, and the burden was on 
the défendant to bring itself within the exception. The burden was 
on it to prove that the discovery vein in each of its three claims ex- 
tended across and not along the claim, and that the locator by mis- 
take placed each claim across instead of along its discovery vein. 
This burden rests on every party who claims a right not common to 
ail which is given only when a prescribed state of facts shall exwt 
230 F.— 36 
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He must prove the existence of the prescribed facts. The "Edith,'' 
94 U. S. 518, 522, 24 L. Ed. 167. 

The évidence in tins case established thèse facts>: Each of the dé- 
fendants claims was patented on March 31, 1883. The plaintiff's 
claim was located in 1889 or 1890, and was not patented until 1892. 
The ore in dispute could not be reached by any Iode or vein extend- 
ing on its strike lengthwise of either of defendant's claims and on its 
dip through the vertical plane of any side line of any of thèse three 
claims. The record discloses no claim of the locator of either of thèse 
claims, or of any of his successors in interest that through the mistake 
of any of them the end lines were its side lines during 25 years after 
thèse claims were patented. Meanwhile the plaintiff's Conkling claim 
a-nd many other surrounding claims were located and went to patent. 
Each of the defendant's claims is 1,500 feet long and 200 feet wide, 
and on each of them there is a discovery pit or eut near the center 
of the claim, and more than 400 feet northwesterly of the Cresent 
fissure, which crosses the claims on its strike about 100 feet north- 
westerly of the southeasterly end lines of the claims and extends on 
its dip through the vertical planes of those lines extended downward 
to the Eléphant stope beneath the surface of the Conkling claim. The 
défendant introduced the testimony of witnesses that at various places 
beneath the surface of its claims where tunnels had been run and 
where explorations had been made no longitudinal veins had been 
found, but that small veins running crosswise of the claims and the 
large vein called the Crescent fissure vein had been discovered, and 
the défendant contends that by this testimony it has established by 
a prépondérance of évidence the facts that the locator of each of thèse 
claims by mistake. placed them across when he intended to place them 
along his discovery vein. But the portions of the grant beneath the 
surface of the defendant's claims, which its witnesses examined and 
in which they found no longitudinal veins, was but a small percentage 
of the entire ground beneath the surface of thèse claims. There was 
a discovery eut or pit on each claim. Witnesses estimated that thèse 
cuts were from three to five feet deep. They had caved in. The 
ground in and under them, or along the course where a longitudinal 
vein under them would extend, had not been explored or examined 
by any witness to such an extent that he could testify with actual 
knowledge that there was no longitudinal vein beneath them. 

Defendant's counsel argue, however, that the testimony of thèse 
witnesses that they found no longitudinal veins in the small parts of 
the ground beneath the surface which they examined is sufficient, to- 
gether with the opinions of thèse witnesses, to establish the facts that 
there are no longitudinal veins in the claims and that the only vein or 
Iode there is or ever was in thèse claims is the Cresent fissure vein, 
and they insist that since, when thèse claims were located, nothing 
was required of the locator but the discovery of a vein or Iode of 
rock in place and the marking of the boundaries of the claim, this évi- 
dence is sufficient to sustain the conclusion that the Cresent fissure 
vein was the discovery vein of each of thèse claims. The évidence upon 
the issue hère under considération is not stated and will not be discuss- 
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ed at length in this opinion, because that course would unduly extend 
it. It has, however, been carefully read and thoughtfully considered. 
The légal presumption is, and the probability is, that the locator of 
the defendant's claims thought he had discovered a longitudinal vein 
in each of thèse claims in his discovery eut or pit, or he would not 
hâve located his claim lengthwise of such a vein. The fact that he 
made his discovery pits more than 400 feet northeasterly of the apex 
of the Crescent fissure cross-vein, which dips southeasterly, and that 
he did not locate his claims lengthwise of that vein, convinces that the 
Crescent fissure vein was not his discovery vein, and that it was 
only a cross-vein in claims whose discovery veins ran lengthwise of 
the claims, and in the absence of the testimony of the locator him- 
self, or of any witness who knew the facts and circumstances of the 
discovery of the veins in thèse claims and of their location, the exist- 
ence and location of the discovery pits, the location of the claims across 
and not along the Cresent fissure, the 25 years that elapsed after the 
patents to thèse claims were issued before the locator or any succes- 
sor in interest claimed that any mistake had been made in their loca- 
tion, the subséquent location and patent meanwhile of surrounding 
claims during thèse 25 years and the légal presumption that the lo- 
cator of each of the defendant's claims discovered a vein and located 
his claim lengthwise thereof, converge with compelling power to force 
our minds to the conclusion that there is no prépondérance of évi- 
dence in this case that the locator of any of the defendant's claims 
placed it crosswise of his discovery vein. And the resuit is that the 
end lines of thèse claims never became their side lines, and the de- 
fendant is without right to three-fourths of the ore which is, and to 
three-fourths of the ore which was, beneath the surface of the Conk- 
ling claim. 

[11] The end lines of a claim as the locator places them, with the 
single exception of when by mistake he locates his claim across in- 
stead of along the vein he discovers, fix the limit beyond which he 
may not go in the appropriation of any vein or veins whose apex or 
apexes are found within the surface lines of his claim, and the end 
lines of the original discovery vein are the end lines of ail the veins 
discovered within the surface boundaries of his claim. Section 2322, 
Revised Statutes; Walrath v. Champion Mining Co., 171 U. S. 293, 
307, 308, 18 Sup. Ct. 909, 43 L. Ed. 170. 

The conclusion which has been reached upon the investigation of 
the questions already discussed renders the other questions of law and 
fact in this case immaterial, and the decree below must be reversed, 
and the case must be remanded to the trial court for further proceed- 
ings consistent with the views expressed in this opinion, 

And it is so ordered. 
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UNITED STATES v. EIGHTEEN PACKAGES OF DENTAL INSTRU- 
MENTS. 

(Circuit Court of. Appeals, Third Circuit. March 6, 1916. Kehearing Denied 

April 11, 1916.) 

No. 1965. 

1. Customs Duties <@=>130 — Violations of Customs Laws — Forfeiture. 

Act Aug. 5, 1909, a 6, § 28, subsec. 9, 30 Stat 97, provides that if any 
consignor, etc., sliall attempt to enter or introduce into the commerce of 
the United States any imported merchandise by means of any fraudulent 
or false invoices, or any false stateinents, or any false or fraudulent prac- 
tice or appliance, or shall be guilty of any willful act or omission by 
means whereof the United States shall or may be deprived of the law- 
ful duties accruing thereon, such merchandise shall be forfeited. Eeld 
that, where a consignor of merchandise sent by parcels post attempted by 
means of a false invoice undervaluing the merchandise to enter and in- 
troduce it into the commerce of the United States, such merchandise was 
subject to forfeiture, though there was no formai entry or custom house 
proceeding, as the consiguor's attempt to introduce the goods into the 
commerce of the United States was the statutory cause of forfeiture, and 
the consignor or the forfeiture to which his conduct subjected an im- 
portation was not affected by the course the goods thereafter followed, 
or whether the consignée received them through the customs office or 
through the post office. 

[Ed. Note.— For other cases, see Customs Duties, Cent, Dig. §§ 296-315 ; 
Dec. Dig. <§=130.] 

2. Treaties ®=>11 — Opération as to Inconsistent Laws. 

A statute, equally with a treaty, is a law, and, if subséquent to and con- 
licting with the treaty, supersedes it. 

[Ed. Note. — For other cases, see Treaties, Cent. Dig. § 11; Dec. Dig. 
<§=»11.] 

3. Treaties €=11 — Inconsistant Laws — Violations of Customs Laws. 

The parcels post convention with Gertnany of September 2, 1899, pro- 
vides that merchandise packages must be wrapped or inclosed so as to 
permit their contents to be easily examined by customs officers and post- 
masters authorized to do so, that they shall be subject in the country of 
destination to ail customs duties and customs régulations in força 
therein for the prote'ction of the customs revenues, and that the sender of 
eaeh package must make a customs déclaration upon a prescribed form. 
Held, that this in no way prevents the application to merchandise im- 
ported from Germany by parcels post of Act Aug. 5, 1909, c. 6, § 28, subsec. 
9, relative to the forfeiture of merchandise which the consignor attempts 
to enter or introduce into the commerce of the United States by means of 
any fraudulent or false invoice, etc. 

[Ed. Note. — For other cases, see Treaties, Cent. Dig. § 11; Dec. Dig. 
<S=»11.] 

Appeal from the District Court of the United States for the Eastern 
District of Pennsylvania ; Oliver B. Dickinson, Judge. 

Proceeding by the United States against Eighteen Packages of Den- 
tal Instruments, claimed by Samuel Rubin. From a decree dismissing 
the libel (222 Fed. 121), the United States appeals. Decree vacated, 
libel reinstated, and cause remanded. 

<g=»For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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Edward S. Kremp, Asst. U. S. Atty., and Francis Fisher Kane, U. 
S. Atty., both of Philadelphia Pa., for plaintiff in error. 
Walter Evans Hampton, of New York City, for appellee. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit 
Judges. 

BUFFINGTON, Circuit Judge. Generally speaking, this case in- 
volves two questions. Stated in a gênerai way, the first is whether 
fraudulent importations by parcels post are subject to the same for- 
feitures as custom house deliveries, or, stated specincally : 

"Whether a libel for forfeiture which does not aver a formai entry and sub- 
séquent custom house proceedings, but which sets forth In détail an attempt on 
the part of the consignor to introduce into the commerce of the United States, 
by parcels post, certain merchandise by means of fraudulent and false in- 
voices, by means whereof the United States would hâve been deprived of its 
lawful duties on such merchandise, is insufficient under subsection 9 of sec- 
tion 28 of the act of August 5, 1909." 

Stated in a gênerai way, the second question is whether the parcels 
post convention of 1899, made by this government with Germany, ex- 
empts parcel post importations from the forfeitures provided by a sub- 
séquent act of Congress, or, stated specincally : 

"Whether subsection 9 of section 28 of the act of August 5, 1909, providing, 
inter alia, for the forfeiture of merchandise if the consignor shall attempt to 
introduce it into the commerce of the United States by means of fraudulent 
or false invoices, by means whereof the United States may be deprived of 
any portion of its lawful duties, applied to merchandise mailed from Germany 
to the United States under the parcels post convention of September 2, 1899." 

The cause arose on a libel filed by the government to forfeit certain 
packages of dental instruments sent by parcels post from Germany to 
Philadelphia, Exceptions to the libel were filed by the claimant. 
Simply as a matter of administration, it might perhaps hâve been better 
to overrule the exceptions without préjudice to the claimant's right to 
renew them in any appropriate form after a trial had settled such 
questions of fact as might turn out to be in dispute. In this way the 
whole controversy would havë been disposed of more speedily, and the 
possibility of a second appeal avoided. But, no doubt for reasons that 
seemed good and controlling, the court below preferred to décide the 
case solely upon the exceptions. As we are obliged to differ from its 
conclusion, the case must go back, and theref ore may reach us again on 
a second appeal. 

[1] The exceptions to this libel having been sustained by the court 
below, the libel was dismissed, whereupon the government took this 
appeal. As amended the libel averred — and for the purposes of this 
cause we must assume them true — that in April and May, 1913, Edwin 
Hager consigned by parcels post from Dùsseldorf , Germany, 18 pack- 
ages of dental instruments addressed to Samuel Rubin, Philadelphia, 
Pa. ; that invoices were mailed with the several packages, which made 
untrue and fictitious statements as to the values of the instruments, 
such values being the alleged priées at which the instruments were 
purported to hâve been sold; that the values thus alleged were $187.02 
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less than the true dutiable values of the instruments; that Hager sent 
to Rubin — 

" * * * invoices in whlch the values of the said merchandise was stated 
correctly and truly ; that in addition to the false invoices marked, as afore- 
sald, with the said packages, Hager mailed duplleates of said invoices directly 
to said Samuel Rubin." 

The libel further averred that Hager — 

" * * * did fraudulently and knowingly, as consignor, attempt to enter 
tind introduce into the commerce of the United States, to wit, by parcels post, 
at the port of Philadelphia, in the State of Pennsylvania, tbe said dental In- 
struments, by means of fraudulent and false invoices, to wit, by invoices whieh 
tben and there contained untrue and fictitious statements as to foreign 
murket and true dutiable values, and by means of which the United States 
would be deprived of a portion o£ the lavvful duties accruing upon the said 
dental instruments." 

It is conceded that, if such goods had entered the United States in 
due course through the usual custom house channels, they would hâve 
been subject to forfeiture under the provisions of subsection 9 of sec- 
tion 28 of the act of August 5, 1909 (36 Statutes, 97, c. 6), quoted be- 
low: 

"That lf any consignor, seller, owner, importer, consignée, agent, or other 
person or persons, shall enter or introduce, or attempt to enter or introduce, 
into the commerce of the United States any imported merchandise by means 
of any fraudulent or false invoice, affidavit, payer, letter, or by means of any 
false statement, written or verbal, or by means of any false or fraudulent 
practice or appliance whatsoever, or shall be guilty of any willful act or 
omission by means whereof the United States shall or may be deprived of 
the lawful duties, or any portion thereof, accruing upon the merchandise, or 
any portion thereof, embraced or referred to in such invoice, affidavit, letter, 
paper, or statement, or affected by such act or omission, such merchandise, or 
the value thereof, to be recovered from such person or persons, shall be for- 
feited, which forfeiture shall only apply to the wbole of the merchandise or 
the value thereof in the case or package containing the particular article or 
articles of merchandise to which such fraud or false paper or statement re- 
lates; and such person or persons shall, upon conviction, be finod for each 
offense a sum not exeeeding five thousand dollars, or be imprisoned for a time 
not exeeeding two years, or both, in the discrétion of the court." 

It is contended, however, that this section only relates to custom 
house entries, and not to parcels post. At this point we note that the 
statutory forfeiture on which this libel is based is an attempt by a con- 
signor to fraudulently introduce merchandise into the commerce of the 
United States. It is true the libel points out — as in fairness it should 
for the information of the consignée — certain steps the consignor took. 
But thèse facts are not the statutory cause of forfeiture, but incidents 
or évidence to establish that the consignor was guilty of the forfeiture 
act, which was a fraudulent attempt to introduce merchandise into the 
commerce of the United States. It is also to be noted that an attempt 
by a consignor to fraudulently introduce into commerce was a new 
cause of forfeiture, which was only made such by the act of 1909. 

As showing the wider scope and effect of that act to stop the fraud- 
ulent importations possible under earlier tariff laws, it suffices to quote 
what the Suprême Court said in United States v. 25 Packages of Hats, 
231 U. S. 360, 34 Sup, Ct. 64, 58 L,. Ed. 267: 
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"The prier Tarife Act (26 Stat 131) provided for the forfeiture of goods 'if 
any owner, importer, consignée, agent or other person shall make or attempt 
to make aDy entry of imported inerchandise by means of any fraudulent or 
false invoice.' In several cases arising under that act it was held that the 
language used did not cover the case of fraud by the consignor, nor could 
the goods be forfeited for the wrongful conduct of any person if the act pre- 
ceded the making of the documents or taking any of the steps necessary to 
enter the goods. United States v. 646 Half Boxes of Figs [D. C] 164 Fed. 778 
(1908) ; United States v. One Trunk [D. C] 171 Fed. 772 (July, 1909). Under 
the statute, as thus construed, there was no penalty for the grossest fraud 
on the part of the consignor, notwithstanding the fact that his invoice valua- 
tion was of great importance in determining true value, as a basis for col- 
lecting the duty. And even if the consignor was also consignée it had been 
held that there was a locus pœnitentiee, so that he might, before entry, sub- 
stitute a true for a false invoice and thus escape a forfeiture. 

"In order to close thèse loopholes and to make the act more effective, Con- 
gress, on August 5, 1909 (36 Stat. 11, 97, c. 6), changed the law so as to in- 
crease the number of persons whose fraud should be punished. It also en- 
larged the scope of conduct for which the goods should be forfeited. In- 
stead of punishing only for the fraud of the 'owner, importer, consignée and 
other persons,' as under the act of 1S90, provision was made for forfeiture for 
fraud of the 'consignor or seller.' Instead of punishing only for entering or 
attempting to enter on a fraudulent invoice, it punished an attempt by such 
means 'to introduce any imported merchandise into the commerce of the 
United States.' This latter phrase necessarily included more than an attempt 
to enter; otherwise, the amendment was inoperative against the consignor, 
against whom it was specially aimed, for he does not, as such, make the 
déclaration, sign the documents, or take any steps in entering or attempting to 
enter the goods. When he makes the false invoice in a foreign country there 
ls no extraterritorial opération of the statute whereby he can be criminally 
punished for his fraud. But when the consignor made the fraudulent under- 
valuation in the foreign country and on such false invoice the goods were 
shipped and arrived consigned to a merchant in New York, the merchandise 
was within the protection and subject to the penalties of the commercial régu- 
lations of this country, even though the consignor was beyond the seas and 
outside the court's jurisdiction. 

"It was argued that the goods could only be forfeited for the same acts 
that would support an indictment, and inasmuch as the consignor could not be 
prosecuted hère for making a false invoice in a foreign country, neither could 
the goods be forfeited for the same conduct in the same place. But while pun- 
ishment for the crime and forfeiture of the goods will often be coïncident 
penalties, they are not necessarily so, nor is there any inconsistency in pro- 
ceeding against the res if the wrongdoer is beyond the jurisdiction of the 
court. The very fact that the criminal provision of the statute does not 
operate extraterritorially against the consignor would be a reason why the 
goods themselves should be subjected to forfeiture on arrivai hère." 

Seeing, then, that the statutory forfeiture in this libel is what Hager, 
the consignor, and not what Rubin, the consignée, did, it necessarily 
follows that when the goods, fraudulently undervalued and consigned 
by Hager, arrived at Philadelphia, the port of entry, there was then, 
to use the language of the Suprême Court quoted above, "an attempt 
to introduce them into the commerce of the United States." What 
course the goods thereafter followed, whether Rubin received them 
through the custom office or through the post office, in no way affected 
Hager or the forfeiture to which his conduct had already subjected 
the attempted importation. If Rubin never claimed or received the 
goods, they could hâve been forfeited just the same for Hager's fraud- 
ulent attempt. Indeed, it is conceded that, if the goods had been con- 
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signed through custom house channels, they could hâve been subjected 
to the statutory forfeiture imposed by the section quoted of the act 
of 1909. But to our mind there is no more reason for applying that 
section to custom house than there is to post office importations. Nei- 
ther one of thèse government agencies is mentioned in the section. 
The loss of duties by the government is the same, whether the fraud- 
ulent attempt is effected by entry through either channel. 

Moreover, there is no reason why the government should limit such 
dutiable importations to its custom house, when it has extended its 
mail facilities to carrying merchandise parcels. The fact that this 
statute does not mention custom houses shows that no limitation was 
intended, and the statute's inclusive character is indicated by the pro- 
visions that it applies to "any consignor, seller, owner, importer, con- 
signée, agent, or other person" ; that it covers any attempt to intro- 
duce "into the commerce of the United States any imported mer- 
chandise"; that the fraudulent attempt to introduce may be done "by 
means of any false statement, written or verbal"; or "by means of 
any false or fraudulent practice or appliance whatsoever" ; or when 
the person offending "shall be guilty of any willful act or omission 
by means whereof the United States shall or may be deprived of the 
lawful duties, or any portion thereof." Deprivation of duties is the 
mischief sought to be remedied, and forfeiture for an attempt to 
fraudulently introduce into commerce is the punitive remedy provided. 
Indeed, as it seems to us, there is no reason why the United States 
should restrict this statutory self-protective statute to custom house 
entries, and there is every reason why it should cover the post office 
system. The extension of the parcels post evidenced a governmental 
purpose to make its mail system an agency and its post offices places 
for merchandise delivery. And if the facilities of the post office Sys- 
tem are extended by law to consignments of domestic merchandise 
and by treaty to foreign merchandise, there is no reason why, with 
the benefit conferred, there should not be imposed such statutory régu- 
lations as will prevent post office as well as custom house facilities 
from being used to defraud the government of the duties which it 
has imposed on ail foreign merchandise introduced into the commerce 
of the country. 

When the act of 1909 was passed, the government had already by 
its practices and régulations adopted the post office as a recognized 
agency for the importation of foreign merchandise. For example, 
article 775 of the Treasury Régulations of 1908, provides : 

"Dutiable articles are admitted to the mails exchanged under the various 
parcels post conventions on the following conditions, viz.: 'The parcels raust 
be so wrapped or inclosed as to permit their contents to be easily examined by 
customs officers and postmasters duly authorized to do so ; tlie customs 
déclarations provided for by the conventions inust contain accurate state- 
ments of the contents and value of parcels and be seeurely attached thereto ; 
the parcels to be subject in the country of destination to customs duties, and 
to the régulations in force for the protection of the customs revenue, and 
must conforin to the following conditions as to value, weight,' " etc. 

Other régulations are referred to in the opinion of the court below, 

where it is said: 
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"Customs officers are detailed for service at the post offices and meet the 
mails on arrivai. By T. D. 2169S, in 1899, such officers were required to cor- 
rect the valuations when inadéquate or supply them when omitted. Forms for 
this purpose are provided. Article 775 of the Customs Eegulations of 1908 
required accurate statements of contents and valuations. Article 815 exempt- 
ed goods from seizure for undervaluations unless the packages contained 
cigars or cigarettes. Subsequently formai entry was required in certain cases. 
In 1909 parcels were limited to a value of $80 and entry required where the 
foreign market value exceeded that stated by more than 25 per cent., or where 
the value exceeds $100." 

Our answer to the first question must therefore be that the averments 
in the libel were sufficient. 

[2, 3] We turn next to the second question. The postal convention 
with Germany was made in 1899. The act in question was passed in 
1909 ; It is settled (Horner v. United States, 143 U. S. 570, 12 Sup. 
Ct. 522, 36 L. Ed. 266) that a statute, equally with a treaty, is a law, 
and, if subséquent to and conflicting with the treaty, supersedes it. 
But in this case there is no necessity for invoking that principle, for 
there is nothing in the treaty which in any way limits the power of 
either country to enact its own tariff législation. On the contrary, the 
treaty évidences the désire of each country sending merchandise by 
post to subject it to the customs régulations of the other. For ex- 
ample, article II, after providing for the receipt of merchandise pack- 
ages, provides it — 

"must be wrapped or inclosed so as to permit their contents to be easily ex- 
amined by customs officers and by postmasters duly authorized to do so." 

And article IV says : 

"The packages in question shall be subject in the country of destination to 
ail customs duties and ail customs régulations in force in that country for 
thé protection of its customs revenues." 

And article V provides : 

"The sender of each package must make a customs déclaration, upon a 
spécial form provided for the purpose (see Form 1, A, annexed hereto), giving 
the address, a gênerai description of the parcel, an accurate statement of the 
contents and value, date of mailing, and the sender's signature and place of 
résidence, which déclaration must accompany the parcel to destination." 

This view, namely, that each signatory to this postal convention was 
in no way to control the customs régulations of the other, is in accord 
with the subséquent practice of the signatories thereto. Such practice 
is evidenced by the instructions issued by our own Post Office De- 
partment (United States Officiai Postal Guide, July, 1915, page 99), 
which provides : 

"The Department bas not been advised what articles (other than those so 
designated in the preceding list of 'prohibited articles') are liable to cus- 
toms duties in foreign countries, and consequently does not exclude articles 
of merchandise from the regular mails for foreign countries because they may 
be liable to customs duties in the countries to which they are addressed. 
They are accepted at the sender's risk. Any country may refuse to deliver 
dutiable articles received in mails from other countries, and may dispose of 
them in accordance with the customs régulations of that country. 

"The question whether or not an article sent by mail from one country to 
another is subject to customs duty in the latter country can be decided only 
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by the country to which the article 1s sent, and 1s not affected by any postal 
convention between said countries. This Department 1s not authorized to ques- 
tion the décision of foreign officiais in such matters any inore than foreign 
officiais would be authorized to question the décisions of United States offi- 
ciais respecting the liability to United States customs duty of an article re- 
ceived hère in mails from abroad." 

It follows, therefore, that the second question must be answered 
in the affirmative, namely, that section 9 of the act of 1909 applies 
to merchandise mailed from Germany to the United States under the 
postal convention of 1899 between those countries. Such being the 
case, it follows the court erred in sustaining the exceptions and dis- 
missing the libel. 

Its decree will therefore be vacated, the libel reinstated, and the 
cause remanded for f urther procédure. 



CITY OF DES MOINES, IOWA, v. DES MOINES WATER CO. et al. 

(Circuit Court of Appeals, Eighth Circuit February 24, 1916.) 

No. 4462. 

1. Eminent Domain <§=241 — Pbooeedings to Assess Compensation — Time 

fok Payment. 

While the Iowa statutes make no provision for the time within which 
an award in a condemnation proceeding shall be paid, if the parties 
cannot agrée, the court may détermine the time within which payment 
shall be made. 

[Ed. Note. — For other cases, see Eminent Domain, Cent. Dlg. §§ 621- 
625; Dec. Dig. <§=>241.] 

2. Judgment <S=299(1) — Modification — "Final Judgment." 

In a proceeding by a city to condemn a waterworks plant and System, a 
judgment flxing the value of the water plant as of April 1, 1912, giving 
the city one year in which to make payment thereof, and reserving for 
future settlement questions as to the value of additions and extensions 
made subséquent to April 1, 1912, was not an interlocutory but a "final 
judgment," which the court was powerless to modify, af'ter the term at 
which it was rendered had expired, with respect to the time within which 
payment might be made by the city. 

[Ed. Note.— -For other cases, see Judgment, Cent. Dig. §§ 583, 585, 586 ; 
Dec. Dig. <§=>299(1). 

For other définitions, see Words and Phrases, First and Second Séries, 
Final Judgment.] 

3. Judgment @=»300 — Modification — Discrétion of Coubt. 

An application for the modification of a judgment in a condemnation 
proceeding, giving the petitioner one year in which to pay the amount of 
the award, so as to extend such time, was addressed to the discrétion of 
the court. 

[Ed. Note. — For other cases, see Judgment, Cent. Dlg. § 581 ; Dec. Dig. 
0=300.] 

4. Appeal and Erbob <§=>946 — Review — Discretionaby Matteks. 

An appellate court is only justified in setting aside an order addressed 
to the discrétion of the trial court If an abuse of discrétion clearly ap- 
pears. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. § 3812 ; 
Dec. Dig. <§=»946.] 

®=»For other cases see same topic & KEY-NUMBER In ail Key-Numbered Dlgests & Indexe* 
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5. Judgment <S=>300 — Modification — Discrétion - . 

In a proceeding by a city to condemn a waterworks plant and System, 
a judgment was entered fixing the value of the plant as of April 1, 1912, 
glving the city one year In which to pay the award, and reserving for 
future considération questions as to the value of additions and extensions 
subséquent to April 1, 1912. It was necessary for the city to issue bonds, 
and during the year allowed for payment it submitted the question of is- 
suing such bonds to the voters at three différent élections; but, though 
there was a niajority in favor of their Issuance at each élection, a ma- 
jority of ail the votes cast at the last preceding municipal élection was 
not cast in favor of the issuance of the bonds, as required by statute. 
Held that, even though the judgment was not final, the court did not abuse 
lts discrétion in refusing to modify the judgment by extendlng the time 
within which the city might make payment. 

[Ed. Note. — For other cases, see Judgment, Cent. Dig. § 581; Dec. 
Dlg. <@=300.] 

In Error to the District Court of the United States for the South- 
ern District of Iowa ; Arba S. Van Valkenburg, Judge. 

Eminent domain proceeding by the City of Des Moines, Iowa, 
against the Des Moines Water Company and others. From a judg- 
ment (218 Fed. 939), denying an application to modify a judgment 
previously rendered, the city brings error. Affirmed. 

The parties occupied in the court below the same relative positions as 
plaintiff and défendants as they do in this court, and we shall therefore refer 
to the city as the plaintiff and the water company as the défendant The facts 
are, that the city, having been authorized by a vote of the people, In conforma 
ity with the laws of the state of Iowa, to purchase or construct a System of pub- 
lic waterworks, instituted proceedings of condemnation under the laws of that 
state for the purpose of acquiring the System owned and operated by the de- 
fendant in the city of Des Moines- In eonformity with the laws of that state 
the Suprême Court of the state, upon a pétition of the plaintiff, appointed a 
condemnation court, which, after a hearing, flxed the value of the defendant's 
plant at $2,302,522, as of the lst day of April, 1912. From this finding both 
parties appealed to the District Court of the county In which the waterworks 
are situated, as authorized by the laws of the state. Upon the pétition of the 
défendants the cause was removed from that court to the District Court of 
the United States for that district. 

On December 3, 1913, a judgment by consent was entered, fixing the value of 
the water plant at the sum found by the condemnation court, and glving the 
plaintiff one year from the date of the entry of the judgment to make payment 
for the same. The judgment further provided that upon such payment the de- 
fendant is required to turn over to the city the said water plant and System, 
with ail its property and équipaient, Includlng ail additions and extensions 
made thereto since the lst day of April, 1912. The judgment then proceeded: 
"It is further ordered that the value of the additions and extensions to said 
plant made subséquent to the lst day of April, 1912, and the amount to be 
paid to the Des Moines Water Company by the city of Des Moines therefor be 
reserved for future settlement between the parties or under the rules of 
practice and procédure in this court, as may later be determined, and the 
court reserves and retains jurisdiction of this cause for the purpose of making 
such further orders as may be necessary to the final settlement and détermina- 
tion of ail matters peiuling herein." 

On Noveniber 19, 1914, the plaintiff filed an application for an extension of 
time within which to pay the money adjudged to the défendant fur the 
waterworks. The pétition, after reciting the proceedings hereinbefore set 
out, allèges: That at the time thèse condemnation proceedings were com- 
menced bonds for the purpose of paying the purchase priée of the water 
plant could be authorized by a niajority vote of the qualified electors of the 

@=»For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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city, voting at an élection called for such purpose. "While thèse proceedings 
were pending, the General Assembly of the state amended that act so as to 
require the affirmative vote, on the question of the issuance of the bonds, to be 
as large as a majority of ail votes cast at the last preceding municipal élection. 
At the regular municipal élection in March, 1914, the question of the issuance 
of the bonds in an amount suffieient to pay the value of the plant and System, 
as found by the court of condemnatlon, was submitted to a vote of the people, 
and, although there was a majority in favor thereof of 2,538 votes, it was not 
aa large as a majority of ail the votes cast at the last preceding municipal 
élection, as required by the amended act referred to. That thereafter on 
the lst day of June, 1914, another spécial élection, which had been called for 
that purpose was had, and, although at that élection there was a majority of 
2,783 votes in favor of the proposition, it was not a majority sufficiently large 
to comply with the requlrements of the law. That on the 3d of Noveinber, 
1914, the proposition was again voted on by the voters of the city, and although 
there was a majority of 1,810 votes in favor of the issuance of said bonds, the 
affirmative vote was not sufficiently large, as required by law. That for 
thèse reasons, and also the fact that the bond market is such that it would be 
impossible to sell the bonds, if authorized, and receive therefor a reasonable 
and fair priée, and as it would be impossible to hâve another élection in time 
to authorize the issuance of the bonds, and to sell the same in time to secure 
the mouey and pay it into this court on or before the 3d day of December, 
1914, provided in the order of the court, it is impossible for the city to comply 
with said order. Thati as under the order and judgment of the court the 
water company is to retain the water plant and System and hâve the earnings 
thereof, and is to be paid for ail additions and extensions to said plant and 
system made after April 1, 1912, no loss or damage could be or resuit to the 
défendant, if the time for such payment should be extended by the court. 

The défendant flled objections to the granting of this extension, assigning 
three grounds: (1) That the judgment having been rendered by the court 
at the November, 1913, term, which term bas long since adjourned and passed, 
the court was without jurisdiction to grant the pétition. (2) That the alléga- 
tions in the pétition, even if the court had jurisdiction to act on it, are not 
suffieient in law to warrant the court in granting it. (3) Is practically the 
same as the second objection, adding thereto, that there is nothing in the péti- 
tion that, even if it were granted, the plaintiff could acquire the funds with 
which to comply with the order except by borrowing money upon the issue of 
bonds, and the authority to issue such bonds having been defeated at three 
différent élections called for that purpose, there is no likelihood that the bonds 
would ever be authorized by a vote of the people of the city. 

Upon a hearing the court refused to grant the extension upon two grounds: 
(1) That the judgment was final, and the term at which it was rendered hav- 
ing expired, the court is powerless to modify it; (2) the judgment having been 
entered by consent of the parties, cannot in the absence of fraud or mis- 
take be set aside by rehearing or appeal ; nor can it be modified without 
the consent of the parties. Froin this judgment of the court this appeal is 
prosecuted. 

H. W. Byers, of Des Moines, Iowa (Eskil C. Carlson and Earl M. 
Steer, both of Des Moines, Iowa, on the brief), for plaintiff in error. 

J. L. Parrish, of Des Moines, Iowa (W. E. Miller, of Des Moines, 
Iowa, on the brief), for défendants in error. 

Before SANBORN and CARLAND, Circuit Judges, and TRIEB- 
ER, District Judge. 

TRIEBER, District Judge (after stating the facts as above). [1] 
The statutes of Iowa make no provision for the time, within which 
an award in a condernnation proceeding shall be paid. It would be 
unreasonable to présume that for that reason this power does not rest 
somewhere, or in some tribunal. That the condemnor should be re- 
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quired to make payment within some reasonable time, must be recog- 
nized by ail, as it is our opinion that, if the parties cannot agrée among 
themselves within what time the money is to be paid, as was done in 
this instance, the court in which the cause is pending, is the proper 
tribunal to détermine it, giving due considération to the peculiar cir- 
cumstances in each case. Unless the time of payment is either fixed by 
statute, or the power to do so possessed by some tribunal, the con- 
demnor may postpone payment indefinitely, and, as stated by counsel 
for the défendant in their brief, "forever create a cloud upon the title 
to property by simply starting a condemnation proceeding, and secur- 
ing a judgment fixing the value of the property." This may not be 
done. City of Chicago v. Barbian, 80 111. 486. Counsel for the city do' 
not seriously contest this proposition. 

[2] It is not disputed by counsel for the plaintiff that, if the judg-' 
ment entered at the November, A. D. 1913, term, fixing the time within 
which the plaintiff was to pay for the waterworks, was a final judg- 
ment, the court wonld be powerless to modify it after the term, at 
which the judgment was rendered, had' expired, but it is earnestly in- 
sisted that that part of the judgment, which fixes the time, within 
which the payment by the city was to be made, is only interlocutory, 
and not final, especially in view of the fact that by the judgment the 
court retained jurisdiction of the cause for the purpose of making 
such further orders as may be necessary to détermine the value of 
the additions and extensions to the water plant made subséquent to 
the first day of April, 1912, the valuation of the plant having been fixed 
as of that date. We must, therefore, détermine whether this was an 
interlocutory or final judgment. 

At first blush, an examination of the authorities on that question, 
would lead one to believe that there is a hopeless conflict among them, 
but a more careful examination of the facts in each case shows that 
this conflict is only apparent and not real, and that in fact there is 
practicalîy no conflict, at least among the décisions of the Suprême 
Court of the United States and of this court. Authorities of the 
Suprême Court, and which, in our opinion, are directly in point are 
Forgay v. Conorad, 6 How. 201, 12 L. Ed. 204; Wabash & E. Canal 
Co. v. Beers, 1 Black, 54, 17 h. Ed. 327; Thompson v. Dean, 7 Wall. 
342, 19 L. Ed. 94; Winthrop Iron Co. v. Meeker, 109 U. S. 180, 3 
Sup. Ct. 111, 27 L. Ed. 898; Re Farmers' Loan & Trust Company, 
129 U. S. 206, 9 Sup. Ct. 265, 32 E. Ed. 656 ; Central Trust Co. v. 
Grant Locomotive Works, 135 U. S. 207, 10 Sup. Ct. 736, 34 E. Ed. 
97 ; McGourkey v. Toledo, etc., R. Co., 146 U. S. 536, 13 Sup. Ct. 
170, 36 L. Ed. 1079. 

This court has passed upon this question a number of times and its 
décisions are without conflict. A leading case in this court is Chase v. 
Driver, 92 Fed. 780, 34 C. C. A. 668. Judge Sanborn, speaking for 
the court in that case, after a very careful and analytical review of ail 
the opinions of the Suprême Court on that subject, declared the rule 
to be that, a decree which orders a judicial sale, or takes the property 
from one person, and orders it to be delivered to another, is final, 
although the case is ref erred to a master to state an account between 
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the parties, when the main object of the proceeding is to obtain the 
property in controversy from the party in possession thereof, saying: 

"This is almost invariably the case in the foreclosure of a mortgage upon a 
great rallroad, and in the disposition of valuable property involved in litiga- 
tion among numenous claimants." 

The opinion in that case is so elaborate and the citation of authori- 
ties so complète that nothing need be added to it. The conclusion 
there reached has been followed and reaffirmed by this court in a num- 
ber of cases. Hapgood v. Berry, 157 Fed. 807, 85 C. C. A. 171 ; Byrne 
v. Jones, 159 Fed. 321, 90 C. C. A. 101 ; Home Street Ry. Cio. v. City 
of Lincoln, 162 Fed. 133, 89 C. C. A. 133. 

[3-5] But even if the judgment were not final, we would not feel at 
liberty to set aside the order of the trial court, refusing to grant the 
extension. It cannot be doubted that the application was one ad- 
dressed to the discrétion of the court, and the rule is well established 
that, in such a case an appellate court will only be justified to set aside 
an order addressed to the discrétion of the court, if it clearly appears 
that there was an abuse of such discrétion. That there was no such 
abuse appears beyond question from the statement of facts set out in 
the pétition of the plaintif!. 

As the laws of the state of Iowa require the authority to issue bonds, 
to pay for the waterworks condemned, from the voters of the city 
expressed at an élection called for that purpose, the parties to this 
action agreed in the judgment entered by consent, that the plaintif! be 
given the unusual time of twelve months, to pay for the property. 

As appears from the plaintiffs pétition, the proposition to issue 
the necessary bonds was submitted to a vote of the people of the city 
on three différent occasions, and although a majority of the voters 
were in favor of the bond issue at each of thèse élections, at neither of 
them was there a majority cast for the proposition of ail the votes cast 
at the last preceding municipal élection, as required by the laws of the 
state. The last élection for that purpose was held on November 3, 
1914, and it was alleged in the pétition that it would be impossible for 
the city to hold another élection in time to raise the money on or be- 
fore the 3d day of December, 1914, when by the judgment of the 
court, it had to be paid. And it is further claimed that, as under the 
judgment of the court the défendant is to retain the water plant system, 
and hâve the earnings thereof, and is to be paid for ail additions and 
extensions to said plant and system, no damage or loss could possibly 
resuit to the défendant, if the time for such payment should be ex- 
tended by the court. ■ 

A complète reply to this contention is : What guaranty is there that, 
if the time is extended, the necessary majority could, within a rea- 
sonable time, or ever, be obtained, to issue the bonds, which are the 
only means, as alleged in the pétition, the city has, to pay for the 
waterworks? At three élections the necessary majority could not be 
obtained. To require the défendant to hold the property subject to 
such an uncertainty would work great injustice, not only to the de- 
fendant, but also to the city, for, under thèse circumstances, the Com- 
pany may not be inclined to expend the moneys necessary to maintain 
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the System in that perfect condition so essential for the health of the 
people of the city and, the protection of its property from fire loss. 
The fact that the court has, by the réservation in the judgment, the 
right to grant compensation for such additions, betterments and im- 
provements may and probably will lead to further litigation, as the 
parties may not agrée on the amounts expended for such additions, 
and the necessity for them. 

Under thèse circumstances it can certainly not be claimed with any 
good reason that the court abused the discrétion vested in it by law. 

We are of the opinion that the court committed no error in denying 
the plaintiffs request, and its judgment is affirmed. 



GARDNEK v. UNITED STATES. 

COUDRET v. SAME. 

(Circuit Court of Appeals, Eighth Circuit. February 5, 1916.) 

Nos. 4219, 4220. 

1. Post Office <g=»48(4)— Cbiminal Offenses— Fbaudulent Use of Mails— 

INDICTMENT. 

An indictment, after alleging that défendants fraudulently, knowlngly, 
and unlawfully devised a scheme and artifice to defraud persons and class- 
es of persons therein mentioned and described and the public in gênerai, 
and for obtaining money and property by means of false and fraudulent 
prêteuses and promises from such persons and classes of persons and the 
public in gênerai, and thereby defrauding them, set forth with great dé- 
tail the character of the scheme and falsifled the averments by proper al- 
légations. Held-, that the indictment was sufflcient, especially when at- 
tacked only by motion in arrest of judgment. 

[Ed. Note.— For other cases, see Post Office, Cent Dig. § 72 ; Dec. Dig. 
@=>48(4).] 

2. Post Office <g=>48(4)— Cbiminal Offenses— Fbaudulent Use of Mails— 

Indictment. 

While, in an indictment for using the mails in the exécution or attempt- 
ed exécution of a scheme to defraud, the particulars of the scheme are mat- 
ters of substance, and must be described with certainty sufflcient to 'show 
the existence and character of the scheme, and to particularly acquaint ac- 
cused with the particular fraudulent scheme chargea, the scheme need not 
be pleaded with ail the certainty as to the place and circumstances requi- 
site in charging the gist of the offense, the mailing of the letter or other 
articles in exécution or attempted exécution of the scheme. 

[Ed. Note. — For other cases, see. Post Office, Cent Dig. § 72; Dec. Dig. 
<§=>4S(4).] 

3. Cbiminal Law @=»815(4)— Fbaudulent Use of Mails— Instbuctions—Ig- 

noking Issues. 

Rev. St § 5480, as amended by Act March 2, 1889, c. 393, § 1, 25 Stat. 
873 (Conip. St. 1913, § 10385), provided that if any person, having devised 
or intending to devise any scheme or artifice to defraud, to be effected by 
opening or intending to open correspondence or communication with any , 
person by means of the post office establishment, or by inciting such other 
person to open communication with him, shall, in and for executing such 
scheme, or attempting so to do, place or cause to be plaeed any letter, etc., 
in any post office, branch post office, etc., or take or receive any such there- 
from, he shall be punished as therein provided. On a trial for a viola- 

ÊisFor other cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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tion thereof, the court chargea that to authorlze a conviction it must ap- 
pear that défendants devised a scheme to defraud, and for the purpose of 
executing it, or attempting so to do, deposited or caused to be deposited in 
the post office for the purpose of having it sent by mail and in further- 
ance of the scheme certain letters and circulars, that certain matters were 
immaterial if défendants devised a scheme to fraudulently obtain money 
from parties by opening correspondence with them through the mails, and 
that the questions to be kept in view were whether défendants devised a 
scheme with intent to defraud, and whether with intent to exécute sucli 
scheme they deposited or caused to be deposited in the mails certain let- 
ters and circulars. ffeld, that this narrowed the issues to the préjudice 
of défendant, since, under section 54S0 as it existed prior to the Pénal 
Code, an intention to effect the scheme by opening or intending to open 
correspondence through the mails, or inciting other persons to open com- 
munication, with défendants, was an essential élément of the scheme, and 
the court erred in refusing an instruction stating as one of the éléments 
of the offense that the scheme was to be so effected. 

[Ed. Note. — For other cases, see Oriminal Law, Cent. Dlg. § 1986; Dec. 
Dig. €=815(4).] 

4. Oriminal Law €=844(1)— Exceptions to Instructions. 

An exception to the action and ruling of. the court "in giving said in- 
structions and each of them" was no exception at ail, as the courts at- 
tention was not drawn to any portion of the charge, so that it might be 
corrected, if necessary. 

[Ed. Note.— For other cases, see Criminal Law, Cent. Dig. § 2025 ; Dec. 
Dig. €=844(1).] 

5. Criminal Law €=840— Exceptions to Instructions— Joint Défendants. 

On the trial jointly of défendants, indicted jointly, but represented on 
the trial by separate counsel, objections would sometimes be made and 
exceptions taken by counsel for one défendant, and sometimes by counsel 
for the other. Held, that a request by counsel for one of the défendants 
for an instruction, and an exception taken by him to its refusai, could be 
invoked in behalf of the other défendant, as the real object of making 
objections and taking exceptions is to call the trial courts attention es- 
pecially to some point of law, and this object was aceomplished when one 
counsel called the courts attention thereto. 

[Ed. Note.— For other cases, see Criminal Law, Dec. Dig. €=846.] 

In Error to the District Court of the United States for the East- 
ern District of Missouri; David P. Dyer, Judge. 

Harry B. Gardner and Harry M. Coudrey were convicted of of- 
fenses, and they bring error. Reversed, and new trial ordered. 

P. H. Cullen, of St. Louis, Mo. (Thomas T. Fauntleroy and C. 
M. Hay, both of St. Louis, Mo., and J. C. Pratt, of Winder, Ga., on 
the brief), for plaintiff in error Gardner. 

Walter B. Douglas, of St. Louis, Mo., for plaintiff in error Coudrey. 

Arthur L. Oliver, U. S. Atty., and Vance J. Higgs, Asst. U. S. 
Atty., both of St. Louis, Mo. (W. H. Woodward, Asst. U. S. Atty., 
of St. Louis, Mo., on the brief), for défendant in error. 

Before ADAM S and CARLAND, Circuit Judges, and TRIEBER, 
District Judge. 

CARLAND, Circuit Judge. Gardner and Coudrey were jointly in- 
dicted and convicted of a violation of section 5480, R. S. U. S., as 
amended by the act of March 2, 1889. They sued out separate writs 
of error to review the judgment of conviction, and the same hâve been 

€=For other cases see same topic & KEY-NUMBER in ail Key-Numberei Digests & Indexes 
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Consolidated for the purpose of hearing and décision. Taking up the 
case of Gardner, No. 4219, we find the following alleged errors prop- 
erly assigned: 

(1) "The court erred In refusing to sustain the defendant's demurrer to the 
évidence at the close of the whole case as to the flrst, second, third, fourth, 
flfth, sixth, and seventh counts of the indictment." 

(2) "The court erred in overruling the defendant's motion in arrest of judg- 

ment" 

We pass for future disposition assignment of error No. 1, and dis- 
pose of assignment No. 2 by saying that this défendant in his motion 
in arrest presented no grounds for arresting the judgment. 

Coming to the case of Coudrey, No. 4220, we find the following al- 
leged errors properly assigned : 

(1) "The court erred in refusing to sustain the defendant's demurrer to the 
évidence at the close of the whole case, as to the flrst, second, third, fourth, 
flfth, sixth, and seventh counts of the indictment." 

(2) "The court erred in overruling its motion In arrest of judgment." 
The court erred in refusing to charge the jury as follows : 

(3) "The court instruets the jury that the offense chargea against the de- 
fendants contalns three éléments: First, the devising or intending to devise a 
schenie or artifice to defraud; second, such scheme or artifice to defraud to 
be effected by opening or intending to open correspondence, by means of the 
postal service of the United States, with any person or persons, or by in- 
citing the other person to open communication with the person so devising or 
intending ; and, third, for the purpose of exeeuting or carrying into effect such 
scheme, actually placing a letter in the mails." 

Passing assignment No. 1 and coming to assignment No. 2, we find 
that this assignment directly raises the sufnciency of the indictment, as 
the principal ground upon which Coudrey moved in arrest was that 
the indictment or any of its counts did not state f acts sufficient to con- 
stitute an offense under the laws of the United States. 

It is first objected that counts 1 and 2 of the indictment are fatally 
defective for want of an avéraient that the défendants mailed the 
letters set forth in the indictment for the purpose of exeeuting the 
alleged scheme. We cannot understand this objection, for both counts 
charge in référence to the mailing of the letters that they were mailed 
or placed in the post office "in and for the purpose, and with the inten- 
tion on their part of exeeuting and effecting the said scheme and arti- 
fice and attempting so to do." It is next urged that each count of the 
indictment is fatally defective for want of a spécification distinctly 
setting forth the artifice and fraud, for want of an averment of in- 
tent, and because the indictment is vague, uncertain, and blends several 
distinct schemes in one count and attempts to charge that several dif- 
férent classes of persons were victimized by separate, distinct, and 
widely varying schemes. 

•[1] The indictment after alleging that the défendants did fraudu- 
lently, knowingly, and unlawfully devise a certain scheme and artifice 
to defraud certain persons and classes of persons, therein mentioned 
and described, and the public in gênerai, and for obtaining money and 
property by means of false and fraudulent pretenses, représentations 
and promises from said persons, and said class of persons, and the 
public in gênerai residing in the United States, and thereby defraud- 
230 F.— 37 
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ing said persons of the same, and thereby converting the same to their 
own use and benefit, proceeds with great détail to set forth the char- 
acter of the scheme, and then falsifies thèse averments by proper al- 
légations. The character of the scheme and the averments of falsifica- 
tion cannot be set forth within the limits of this opinion, but it may 
be said generally that the scheme was that Gardner and Coudrey 
should f raudulently procure the organization of two companies, as cor- 
porations, under the laws of the state of Missouri, for the purpose 
of using the same as a cloak to cover and fraudulently obtain money 
and property from the persons named in the indictment and others by 
the means and in the way particularly and at length set forth in the 
indictment, and for the purposes therein stated. 

[2] It is the established rule in this court that while particulars of 
the scheme are matters of substance and must be described with cer- 
tainty sufficient to show its existence and character and to fairly ac- 
quaint the accused with the particular fraudulent scheme charged 
against them, the scheme itself need not be pleaded with ail the cer- 
tainty as to time, place and circumstance requisite in charging the gist 
of the offense, the mailing of the letter or other article in exécution or 
attempted exécution of the same. Colburn v. United States, 223 Fed. 
590, 139 C. C. A. 136; Gould et al. v. United States, 209 Fed. 730, 
126 C. C. A. 454; Brooks v. United States, 146 Fed. 223, 76 C. C. 
A. 581 ; Lemon v. United States, 164 Fed. 953, 90 C. C. A. 617; Horn 
v. United States, 182 Fed. 721, 105 C. C. A. 163. Tested by the above 
rule we think the indictment is sufficient, especially when attacked only 
by motion in arrest. 

Corning now to assignment of error No. 3, we may say that the 
charge requested was sound law and applicable to the facts proven, 
and should hâve been given unless the trial court gave in its own 
charge something équivalent thereto. 

[3] We hâve carefully examined the charge of the court as given 
and we are unable to satisfy ourselves that the trial court gave any 
charge on its own motion, which we could say was an équivalent for 
the charge requested. The court did read section 5480 to the jury, 
but, when it came to construe said section, it said to the jury : 

"You wlll see from what follows that two things must hâve been done by 
the défendants, and established to your satisfaction by the évidence in the case 
before you are authorized to find the défendants guilty. It must appear, first, 
that the défendants devised a scheme or artifice to def raud ; second, that they, 
the défendants, for the purpose of executing such scheme or artifice to def raud, 
or attempting so to do, deposited or caused to be deposited in the post office of 
the United States at St. Louis, for the purpose of having the same sent by the 
post office establishment of the United States, and in the furtherance of the 
scheme the letters and circulars mentioned, described and counted on in the 
several counts of the indictment before you." 

The court would seem to hâve had in mind section 215 of the Penâl 
Code (Act March 4, 1909, c. 321, 35 Stat. 1130 [Comp. St. 1913, § 
10,385]), when using the foregoing language. Again the court said 
to the jury: 

"In the view the court takes of this matter it is wholly immaterial (so far 
as the présent inquiry is concerned) whether the law -was or was not strictly 
complied with in such organization, if you find and believe from the évidence 
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in the case that the défendants devised a scheme (such as Is set out in the 
indictment, and to which your attention bas heretofore been directed by the 
court) to fraudulently obtain money f rom the parties mentioned in the indict- 
ment, or any of them, by opening correspondence with such persons through 
and by means of the United States mails, iu the name of the companies, légal- 
ly or otherwise organized." 

This language would seem to apply to section 5480, but the court 

continuée! and charged as follows: 

"In your délibérations keep steadily in view two questions : (1) Did the de 
fendants, or either of them, devise the scheme set forth in the indictment with 
intent to defraud? (2) Did the défendants, or either of them, with intent to 
exécute such scheme (if you flnd from the évidence that they, or either of them, 
devised the scheme), deposit or cause to be deposited in the United States mails 
the letters, circulars, etc., counted on in the indictment." 

We think it conclusively appears from an examination of the whole 
charge of the court that the défendants were deprived of an instruc- 
tion that in order to convict the défendants the jury must find that 
the scheme or artifice to defraud included within it, an intention on 
their part to effect the scheme by opening or intending to open cor- 
respondence by means of the post office establishment of the United 
States with some other person or persons, or by inciting the such 
other person or persons to open communication with them. In other 
words the effect of the charge given by the court was to tell the jury 
that the défendants could be convicted if they. had devised a scheme 
or artifice to defraud, and for the purpose of executing such scheme, 
had deposited or caused to be deposited in the post office of the United 
States at St. Louis the letters and circulars mentioned in the indict- 
ment. This would hâve been sufficient under section 215 of the Pénal 
Code (U. S. v. Young, 232 U. S. 155, 34 Sup. Ct. 303, 58 L. Ed. 548), 
but the défendants were indicted, tried, and convicted for a violation 
of section 5480. Under that section it has always been the settled 
law that, in order to establish an offense, three matters of fact must 
be charged in the indictment and established by the évidence : (1) 
That the persons charged must hâve devised a scheme or artifice to 
defraud; (2) that they must hâve intended to effect this scheme by 
opening or intending to open correspondence with some other person 
or persons through the post office establishment, or by inciting such 
other person or persons to open communication with them; (3) and 
that in carrying out such scheme said persons must hâve either de- 
posited a letter or packet in the post office or taken or received one 
therefrom. We cannot escape the conclusion but that the trial court 
narrowed the issues to the préjudice of the défendants. 

[4] There are several assignments of error by the défendant Cou- 
drey based upon the charge of the court as actually given. The only 
exception appearing in the record to said charge is in the following 
language : 

"To which action and ruling of the court iu giving said instructions, and 
each of them, counsel for défendants, I-Iarry B. Gardner, and Harry M. Cou- 
drey, then and there duly "excepted at the time." 

It is needless to say that this was no exception at ail. The court's 
attention was not drawn to any portion of the charge so that the same 
might be corrected if necessary. 
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[5] It is claimed that assignment of error number three, made by 
the défendant Coudrey, was based upon a request and exception made. 
by Coudrey alone and that the same cannot be invoked in behalf of 
the défendant Gardner. Under the facts appearing in this record 
we do not think this is so. Gardner and Coudrey were jointly indicted 
and so tried. They were represented it seems by différent counsel. 
Sometimes counsel for Coudrey would make an objection and take 
an exception, sometimes counsel for Gardner would do the same. 
When we corne to consider that the object of making an objection 
and taking an exception is to call the attention of the trial court spe- 
cifically to some point of law that there may be a ruling upon the 
same in order to hâve it reviewed in the appellate court, it at once ap- 
pears that to accomplish the object of the objection and exception it 
was only necessary that one counsel call the court's attention to it. 
So far as the real object of making an objection and taking an excep- 
tion is concerned it would hâve been idle formality for counsel for 
each défendant to make the same objection and exception to the same 
ruling. 

It is apparent that as there must be a new trial, it would serve no 
useful purpose to review the évidence for the purpose of determin- 
ing whether it was sumcient to sustain a verdict of conviction, as the 
évidence may be entirely différent on another trial. 

Judgment reversed and a new trial ordered. 



TAYLOR et al. v. UNITED STATES. 

(Circuit Court of Appeals, Eighth Circuit. February 24, 1916.) 

No. 4501. 

Indians <§=>15(1) — Lands— Restrictions on Aliénation. 

The Supplemental Creek Agreement of June 30, 1902 (32 Stat. 500, c. 
1323), provided that land allotted to citizens of the Creek Nation should 
be aliénable after five years. Act May 27, 1908, c. 199, § 1, 35 Stat. 312, 
provides relative to the lands of allottees of the Five Civilized Tribes, 
that homesteads of such allottees shall not be subject to aliénation prior 
to April 26, 1931, except that the Seeretary of the Interior may reniove 
such restrictions. In 1901, land was allotted to M., and his allotment was 
subsequently found to contain less land than he was entitled to. The 
Commissioner to the Five Civilized Tribes accordingly notifled him to 
make a further sélection, in default of which the Commissioner would 
make the allotment, and in September, 1908, he selected additional land, 
and it was allotted to him. Held that, whether or not the act of 1908 is 
constitutional as applled to lands allotted under former acts, it was 
operative as to the lands so selected and allotted to M. after its enact- 
ment, as such land could not be treated as selected and allotted on the 
date of the original allotment. 

[Ed. Note.— For other cases, see Indians, Cent. Dig. §§ 17, 34, 37; 
Dec. Dig. ®=15(1).] 

Appeal from the District Court of the United States for the Eastern 
District of Oklahoma; Ralph E. Campbell, Judge. 

©ïsFcr other cases see same topic & KEY-NUMBER in ail Key-Numbered Di'gests & Indexes 
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Suit by the United States against C. B. Taylor and others. From 
a decree in favor of the United States, défendants appeal. Affirmed. 

The United States instltuted this action to cancel a deed to 5 acres of land, 
executed on October 5, 1911, to J. S. Eaton, one of the original défendants in 
this action, by Aaron McNack, who bad theretofore been enrolled, as a 
three-fourths blood Oreek Indian, on the approved roll of the Creek citizens by 
blood. By this deed McNack conveyed 5 acres selected by him on September 
23, 1908, and to which a patent was duly executed to him by the principal 
chief of the Creek Nation, and approved by the Secretary of the Interior. 
The other défendants claimed under Eaton. Eaton fîled a disclaimer to any 
right, title, or interest in this land, and is not a party to this àppeal. 

The complaint charges that the land, at the time of the conveyance to 
Eaton and ever since, was restricted against aliénation or sale in any manner, 
by reason of the provisions of section 1 of the act of Congress approved May 
27, 1908, entitled "An act for the removal of restrictions from part of the 
lands of allottees of the Five Civilized Tribes, and for other purposes." The 
act provides, among other things, that the status of the lands allotted to al- 
lottees of the Five Civilized Tribes shall, as regards restrictions on aliéna- 
tion, or incumbrance, be as follows: "Ali homesteads of said allottees en- 
rolled as mixed-blood Indians having half or more than half Indian blood, 
including minors of such degrees of blood, and ail allotted lands of enrolled 
full-bloods, and enrolled mixed-bloods of three-quarters or more Indian blood, 
including minora of such degrees of blood, shall not be subject to aliénation, 
contract to sell, power of attorney, or any other incumbrance prior to April 
twenty-sixth, nineteen hundred and thirty-one, except that the Secretary of 
the Interior may remove such restrictions, wholly or in part, under such 
rules and régulations concerning terms of sale and disposai of the proceeds 
for the benefit of the respective Indians as he may prescribe." 35 Stat. 312, c. 
199. It is chargea in the complaint that thèse restrictions against aliénation 
hâve not been removed as to this land, either wholly or in pan!, and that the 
conveyance to Eaton was made in contravention of law, and constitutes a 
cloud upon the title of McNack to said land. The bill then sets out the eon- 
veyances to the other défendants who claim under Eaton, and prays that they 
be canceled. 

The défendants, other than Eaton, filed an answer in which they pleaded 
that McNack on May 9, 1901, attempted to sélect his allotment to which he 
was entitled under the acts of Congress and the treaties with the Creek Na- 
tion ; that the lands selected by and allotted to him, and for which later on a 
patent was issued to him, was afterwards found to contain only 156.42 acres, 
when he was entitled to 160 acres; that this discrepancy was discovered by 
the Commlssioner to the Five Civilized Tribes about July 14, 1908, whereupon 
the Commissioner notifled McNack to appear and make further sélection 
within 60 days, and in the event such sélection was not made by him within 
60 days, the Commissioner would allot him such additional lands as would 
be necessary to make up his entire quota of the allottable lands of the Creek 
Nation ; that in compliance with this request McNack on September 23, 1908, 
made the sélection of the land in controversy, which was allotted to him on 
that date; that this 5-acre tract was supplemental to the previous allotment 
made to him on July 14, 1901, and was intended to hâve the same status as the 
land allotted to him in 1901. The answer then allèges that on October 5, 
1911, for $500 paid to him by Eaton, McNack and his wife conveyed this 5- 
acre tract to Eaton, under whom tbe other défendants now claim title. The 
answer further states that prior to the passage of the act of May 27, 1908, 
substantially ail members of the Creek Nation had been allotted the lands to 
which they were entitled ; that more than 500 of thèse Creek citizens were of 
three-quarters Indian blood, and that since the passage of the act of 1908, only 
about 10 allotments hâve been made to Creek Indians of three-quarters blood 
or more, but less than full-blood, who are on the original rolls as citizens of 
the Creek Nation ; that practically ail of the allotments made ta the Creek 
citizens of the class to which McNack belonged, after the passage of the 
act of 1908, were to supplément previous allotments, where insufficient amounts 
of land had been allotted, or where the original allottee of said lands had lost 
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some part thereof by contest or otherwise; that under the provisions of sec- 
tion 16 of the Supplemental Creek Agreement (32 Stat. 500), land allotted to 
citizens of the Oreek Nation of, the degree of blood of Aaron McNack, as 
surplus became aliénable flve years after the date of the approval of the sup- 
plemental agreement, which supplemental agreement was approved on June 
30, 1902, ratifled by the Creek Indians on July 31, 1902, and proclaimed by the 
Président of the United States on August 8, 1902, whereby ail the surplus land 
of the said McNack became aliénable, and that the land in controversy is a 
part of the surplus land of McNack. That by virtue of this supplemental 
Creek agreement ail the restrictions to aliénation were removed from the 
surplus allotment of McNack, and that the Act of Congress of May 27, 1908, in 
so far as it attempted to place restrictions upon land, from which restrictions 
had already been removed, was unconstitutlonal and void. 

The plaintiff filed a motion to strike this answer, upon the ground that the 
facts set out therein do not constitute a défense. This motion was by the 
court sustained, and the défendants declining to plead further, a final decree, 
In conformity with the prayer of the complaint, was entered by the court, to 
reverse which this appeal is prosecuted. 

J. P. O'Meara, of Tulsa, Okl. (R. S. Sherman and James A. Veasey, 
both of Tulsa, Okl., on the brief), for appellants. 

W. P. Z. German, Sp. Asst. U. S. Atty., of Muskogee, Okl. (D. H. 
Linebaugh, U. S. Atty., of Atoka, Okl., on the brief), for appellee. 

Before SANBORN and CARLAND, Circuit Judges, and TRIE- 
BER, District Judge. 

TRIEBER, District Judge (after stating the facts as above). On 
behalf of the appellants it is contended that, as the original sélection 
by McNack was made on May 9, 1901, and the lands allotted to him, 
and a patent issued therefor under this sélection, the five acres in con- 
troversy must be treated as a part of that sélection, and as if allotted 
to McNack on May 9, 1901 ; that as the Supplemental Agreement 
with the Creek Tribe, approved June 30, 1902 (32 Stat. p. 500, c. 
1323), ratified by the Creek Indians on July 31, 1902, and proclaimed 
by the Président on August 8, 1902, restricted the surplus lands, allot- 
ted to the Creeks, from aliénation for only five years from date of the 
approval of the supplemental agreement, the act of May 27, 1908, is 
unconstitutional, and cannot affect the right of McNack to sell the 
land, after the expiration of the five-year period, and as thèse lands 
were not conveyed by him until 1911, his deed conveyed a perfect 
title to Eaton and the défendants, claiming under him. 

To sustain this contention the défendants rely upon Bartlett v. 
United States, 203 Ped. 410, 121 C. C. A. 520, decided by this court. 
In that case the original restrictions against aliénation had expired 
before the enactment of the act of May 27, 1908, and we held that it 
was not within the power of Congress to impose restrictions on the 
aliénation of lands allotted to an Indian, after the restrictions imposed 
by the prior law, under which the allotment had been made, had ex- 
pired. Upon appeal to the Suprême Court the case was affirmed with- 
out passing on the power of Congress to impose such additional re- 
strictions, after the original restrictions had expired, the court holding 
that it was unnecessary to pass on that question as the act of May 27, 
1908. contained an excepting clause as to restrictions removed by any 
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prior law. United States v. Bartlett, 235 U. S. 72, 35 Sup. Ct. 14, 
59 h. Ed. 137. 

But in the instant case the restrictions on aliénation of McNack 
had not expired or been removed, when the act of 1908 went into 
effect, 60 days after its approval, as the sélection and allotment were 
made after the act of 1908 was in force. While the learned counsel 
for the appellants attack the constitutionality of the act of 1908, so 
far as it may affect the lands allotted under former acts, we do not 
deem it necessary, in view of the conclusion reached, to détermine that 
question. Tiger v. Western Investment Co., 221 U. S. 286, 31 Sup. 
Ct 578, 55 L. Ed. 738; Heckman v. United States, 224 U. S. 413, 436, 
32 Sup. Ct. 424, 56 L. Ed. 820; United States v. Knight, 206 Fed. 
145, 124 C. C. A. 211, may be examined on that point. 

The land in controversy was selected and allotted to McNack after 
the act of 1908 had become operative. But it is claimed that as this 
tract was selected and allotted to him to make up the deficiency of his 
original allotment, it must be trèated as if it had been made and allot- 
ted to him on May 9, 1901, and therefore the restriction on aliénation 
had expired long before the conveyance to Eaton in 1911. 

We are of the opinion that this contention is untenable. Until the 
sélection and allotment were made on September 23, 1908, McNack 
had no right, title, or interest, whatsoever, either légal or équitable, in 
and to this 5-acre tract. It was an act of grâce on the part of the 
government that the deficiency in the original allotment was made 
good. Until the government saw proper to permit him to sélect this 
deficiency he had no right, title, or interest, either équitable or légal, 
to this tract. Until he made the sélection no one could tell what par- 
ticular tract of land would be allotted to him. If he had not made the 
sélection within 60 days after notice, the Commissioner to the Five 
Civilized Tribes would hâve made the sélection for him. Whether 
this particular tract would hâve been selected by him is problematical. 

One of the objects of thèse restrictions on aliénation and incum- 
brance was to induce the Indians to cultivate the lands or at least 
obtain the rents and profits therefrom, so as to make them self-sup- 
porting. Until this allotment was made to McNack he could not do 
either. When he did make the sélection and this land was allotted 
to him, the act of May 27, 1908, was in full force, and that act made it 
inaliénable until April 26, 1931, except with the approval of the Secre- 
tary of the Interior, which was not obtained, when the conveyance was 
made to Eaton. McNack held the land subject to the restrictions in 
force at the time he made the sélection, and, therefore, the learned 
trial judge committed no error in sustaining the motion to strike the 
answer of the défendants. 

The decree is accordingly afnrmed. 
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ITASCA LUMBER CO. v. MARTIN. 
(Circuit Court of Appeals, Eigb.th Circuit. February 24, 1916.) 

No. 445a 

1. Trial @=382— Réception of Evidence— Objections. 

Plaintiff had been purchasing millwood from défendant, and had become 
largely indebted to défendant. He conveyed ail of tbe millwood then own- 
ed by him to défendant on June 17, 1911, and took in return a written 
agreement giving him an option to purehase it at $1.25 a load. He sued 
défendant, alleging a subséquent oral contract by wbich he was to sell the 
millwood for défendant and receive for bis services and expenses the pro- 
ceeds above $20,000. Défendant denied tbe oral agreement, and alleged 
that when the sale of the wood to it was made plaintiff was indebted to 
other persons, and that in considération of the bill of sale it promised to 
pay his other debts. Plaintiff denied that défendant agreed to settle or 
pay any such debts. On redireet examination he testifled, over the objec- 
tion that it was improper and no part of the case, that other creditors 
were not provided for in the bill of sale. Held, that the objection that the 
évidence was improper was under the circumstances too gênerai and un- 
certain upon whlch to found a fatal error, as it could not hâve been clear 
to the court what the basis of the objection was. 

[Ed. Note.— For other cases, see Trial, Cent. Dig. §§ 194-210; Dec. Dig. 
<§=>82.] 

2. Witnesses <5=»28(J(2)— Examination— Redirect Examination. 

The admission of the testimony on plaintiff's redirect examination was 
within the discrétion of the trial court 
lEd. Note.— For other cases, see Witnesses, Dec. Dig. <§=>286(2).] 

3. Appeal and Error <§=38S2(6) — Estoppel to Allège Erkor — Evidence Ad- 

missible Under Pleadings. 

The objection that the évidence was no part of the case was untenable, 
as it was relevant to a direct issue tendered by défendant, and there waa 
no error in receiving the testimony, especially as the bill of sale itself 
showed that there was no provision for other creditors. 

[Ed. Note. — For other cases, see Appeal and Error, Dec. Dig. ©=882(6) ; 
Pleading, Cent. Dig. § 1145%.] 

4. Trial <©=60(1) — Réception of Evidence — Prelihinary Proof. 

Plaintiff sued défendant on an alleged oral agreement made June 26, 
1911. Défendant denied the uiakiug of the oral agreement, and relied up- 
on a written agreement made on June 17, 1911. Over the objection that 
no proper foundation was laid as to time, M. was pemritted to testify to 
a conversation he had with defendant's manager in plaintiff's présence, 
which he stated occurred, to the best of his reeollection, between June lst 
and 15th. Plaintiff, liowever, had previously testifled that tins conversa- 
tion occurred on June 26, 1911. Held that, though the évidence was in- 
compétent if the conversation was prior to June 17th, because ail negotla- 
tions prior to that date were merged in the written agreement, there was 
no error in overruling the objection, in view of plaintiff's testimony. 

[Ed. Note. — For other cases, see Trial, Cent. Dig. §§ 141-143; Dec; Dig. 
®=(10(1).] 

5. Trial <S=»75— Réception of Evidence — Failure to Object. 

The admission of M. 's testimony was not error, even though it was Ir- 
relevant and irnmaterial, where plaintiff's testimony rogurding the conver- 
sation was introduced without objection, and no objection or motion to 
strike ont for irrelevancy or immateriality was ever made during the trial. 

[Ed. Note. — For other cases, see Trial, Cent. Dig. §§ 171-182, 252; Dec. 
Dig. <3=>75.J 

®=>For other cases see same topic & KBY-NUMBER In ail Key-Nunibered Digests & Indexes 
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In Error to the District Court of the United States for the Districl 
of Minnesota ; Page Morris, Judge. 

Action by John A. Martin against the Itasca Lumber Company. 
Judgment for plaintiff, and défendant brings error. Affirmed. 

Ernest C. Carman, of Minneapolis, Minn. (R. J. Powell, of Minne- 
apolis, Minn., George T. Simpson, of St. Paul, Minn., and Gordon 
Cain, of Minneapolis, Minn., on the brief), for plaintiff in error. 

Albert H. Hall, of Minneapolis, Minn. (Hall & Tautges, of Minne- 
apolis, Minn., on the brief), for défendant in error. 

Before SANBORN and CARLAND, Circuit Judges, and TRIE- 
BER, District Judge. 

SANBORN, Circuit Judge. Counsel for the Itasca Lumber Com- 
pany, the défendant below, rely upon two alleged errors in the admis- 
sion of testimony for a reversai of the judgment against it in this case. 
The first is that over the objection that the testimony was "improper, 
no part of the case" the court permitted the plaintiff Martin to testify 
that "ail his creditors outside of the notice to the Itasca Lumber Com- 
pany were not provided for at ail in the bill of sale." The bill of sale 
referred to was made and dated on June 17, 1911. By it Martin, who 
prior to that date had purchased of the lumber company ail its output 
of millwood from its sawmills and had become indebted to it in more 
than $20,000, conveyed to the lumber company ail the millwood he 
owned, said to hâve been over 20,000 loads, and took from it in return 
a written agreement dated on that day whereby it agreed to sell to him 
for $1.25 a load from time to time such parts of this wood as Martin 
should purchase and pay for daily with cash. Martin had alleged in 
his complaint that the Lumber Company agreed that he should hâve 
the exclusive sale of this millwood and that he should receive for his 
services as salesman and his expenses ail the proceeds of the wood 
above $20,000, interest on that sum, rental of the woodyard and serv- 
ices of the f oreman ; that he was daily to pay to the Lumber Company 
$1.25 for every load he sold; that on July 27, 1912, the company 
agreed that henceforth he should account and pay over only $1 per load 
for the wood he sold and that under this agreement and his exécu- 
tion of it there had become due to him a balance of $6,292 and in- 
terest. The Lumber Company in its answer denied that it had made 
any agreement to give him the exclusive sale of the wood, or any other 
agreement, except the written agreement of June 17, 1911, to give 
him an option to purchase the wood at $1.25 per load and the modifica- 
tion of that option of July 27, 1912, to the effect that thereafter it 
would permit him to purchase the wood for $1 per load cash. It 
alleged that at the same time that it gave this written agreement of 
option Martin gave his bill of sale of ail the wood to it, and that at 
the same time Martin was indebted to persons other than the défend- 
ant and that in considération of his bill of sale the Lumber Company 
promised to pay, and subsequently did pay, the debts of the plaintiff to 
other persons. The plaintiff in his reply alleged that the défendant at 
the time said bill of sale was made knew that he was indebted to nu- 
merous creditors, but that it did not agrée to settle or pay any of his 
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debts, except a f ew items of wages and expenses upon the woodyards. 
He denied that there was ever any agreement of sale of the wood to 
him after June 17, 1911, or any agreement about it except that stated in 
his complaint which he alleged was made subséquent to June 17, 1911. 

[1-3] The case was tried under thèse pleadings. When the objec- 
tion was made to the évidence challenged Martin had testified that on 
June 26, 1911, nine days after the bill of sale and the agreement of 
option of June 17, 1911, the Lumber Company had orally made the 
agreement that he should hâve the exclusive sale of the millwood on 
the terms stated in his complaint. He had been cross-examined and his 
testimony that ail his creditors outside of the notice to the Itasca Lum- 
ber Company were not provided for at ail in the bill of sale' was intro- 
duced on his redirect examination. The only objections to it were that 
it was "improper and no part of the case." The objection that it was 
improper was, under the cïrcumstances of this case, too gênerai and 
uncertain upon which to found a fatal error. It could not hâve been 
clear to the court what the basis of this objection was. It might hâve 
been that it was improper to introduce this testimony on redirect ex- 
amination, and if that was the objection, its admission was within the 
discrétion of the trial court. The objection that it was "no part of the 
case" was untenable by the défendant because it had pleaded and ten- 
dered the issue on its own averment that it had assumed at the date of 
the bill of sale and had subsequently paid the debts of Martin. When 
this testimony was received the trial was opening, the first witness was 
on examination, the testimony challenged was relevant to a direct 
issue that the défendant had tendered, and for the reasons already 
stated and because the bill of sale itself showed that there was no 
provision for the other creditors of Martin in the bill, there was no 
error in receiving the testimony. 

[4] The second alleged error is that over the objection "no proper 
f oundation is laid as to time," the court permitted the witness Marso- 
lais to testify to a conversation he had with Gearhard, the manager 
of the Lumber Company, in the présence of Martin to the effect that 
Gearhard asked Marsolais to buy the millwood, that Marsolais ofïered 
to take it at sixty cents per load, that Gearhard refused to sell at that 
price but offered to sell for ninety cents a load, and Marsolais declined 
to accept that offer. The point of the objection was that this conver- 
sation was a part of the talk which led up to one of the contracts. If 
the conversation was prior to June 17, 1911, it was incompétent be- 
cause ail negotiations prior to that date were merged in the written 
bill of sale and contract of that day. But if it was on June 26, 1911, 
and before the oral contract which Martin testified was made on that 
day with Gearhard, it might be admissible. Marsolais had testified 
that to his best recollection the conversation occurred between the lst 
and the 15th of June, 1911, that he and Martin met Gearhead at the 
latter's office and the conversation took place then and there, and that 
he never had but one conversation with Gearhard at which Martin 
was présent. If this had been ail the évidence in the case as to the 
time of this conversation when it was offered there might hâve been 
some force in the objection to it. But Martin had previously testified 
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that thîs conversation occurred on June 26, 1911, before he made his 
contract with Gearhard on that day to hâve -the exclusive sale of the 
millwood. In view of Martin's testimony there was no error in over- 
ruling the objection to Marsolais' testimony of the conversation. 

[5] In the brief of counsel for the Lumber Company it is said that 
this conversation was irrelevant and immaterial. If it were, the court 
below committed no error in receiving it because it was first intro- 
duced in évidence in the testimony of Martin in the absence of any 
objection whatever, and no objection to it or motion to strike it out for 
irrelevancy or immateriality was ever made during the trial. 

The judgment below must be affirmed. And it is so ordered. 



KAW BOILER WOEKS et al. v. SCHTJLL et al. 

(Circuit Court of Appeals, Eightb Circuit. February 24, 1916.) 

No. 4485. 

Bankkuptct ig=74— Pebsons Who may be Adjudged Involuntary Bank- 
bupts— Amount of Debts— "Debt." 

Bankr. Act July 1, 1898, c. 541, § 1 (11), 30 Stat 544 (Comp. St. 1913, § 
9585), defines a "debt" as including any debt, demand, or claim provable In 
bankruptcy. Section 4b provides that any natural person owing debts of 
$1,000 or over may be adjudged an involuntary bankrupt. Section 17a 
enumerates, among debts not affected by a discharge, such as are due, as 
a tax levied by tbe United States, the state, county, district, or municipal- 
Ity. Section 63a authorizes the proof of debts founded upon open accounts 
or contracts, express or lmplled. Section 64 defines debts whlch hâve pri- 
ority, and directs that the court shall order the trustée to pay ail taxes 
legally due and owing. Held, that taxes on personal property due when 
proceedings In bankruptcy are begun are quasi contractual, and are prova- 
ble debts, to be included in determining whether an alleged bankrupfs 
debts amount to $1,000. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 108 ; Dec. Dlg. 
<§=>74. 

For other définitions, see Words and Phrases, First and Second Séries, 
Debt.] 

Appeal from the District Court of the United States for the West- 
ern District of Missouri ; Arba S. Van Valkenburgh, Judge. 

Bankruptcy proceeding by the Kaw Boiler Works and others against 
Perry A. Schull and another. From an order dismissing the bank- 
ruptcy pétition, the petitioning creditors appeal. Reversed, with di- 
rections. 

The appellants filed a pétition seeking an involuntary adjudication In bank- 
ruptcy of the appellees, partners doing business under the flrm name and style 
of "White Star Laundry." Among the défenses pleaded by the appellees was 
a déniai that the partnership owed debts amounting to $1,000. The matter 
was referred to a spécial master, who found that the whole indebtedness of 
appellees was $1,028.51, of which amount the sum of $62.35 was for taxes due 
the state, county and city for the years 1911 and 1912, levied on the personal 
property of the appellees, and which was past due. His conclusion was that 
"taxes due the city, county and state in the state of Missouri are not provable 
debts under the Bankruptcy Act, and do not constitute indebtedness to be con- 
sidered in determining the question as to whether the total indebtedness of the 

@=»For other cases see same toplc & KEY-NUMBEK in ail Key-Numbered Digests & Indexe» 
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alleged bankrupt be the minimum amount fixed by the aet." Exceptions by the 
appellants to the spécial master's conclusion of law were by the District Court 
overruled, and the pétition to hâve the appellees adjudicated involuntary bank- 
rupts dismissed. From this order this appeal is prosecuted. 

John B. Gage, of Kansas City, Mo. (Thomas H. Edwards and Frank 
Schibsby, both of Kansas City, Mo., on the brief), for appellants. 

M. L. Friedman, of Kansas City, Mo. (I. J. Ringolsky, of Kansas 
City, Mo., on the brief), for appellees. 

Before SANBORN and CARLAND, Circuit Judges, and TRIE- 
BER, District Judge. 

TRIEBER, District Judge (after stating the facts as above). The 
only question in issue is whether taxes on personal property, due when 
proceedings in bankruptcy are begun, are debts to be considered in 
determining the amount of the indebtedness of the alleged bankrupt, 
which is necessary to maintain a proceeding for involuntary bank- 
ruptcy. Ordinarily taxes are not conpidered strictly as debts. As 
stated by this court in Crabtree v. Madden, 54 Fed. 426, 4 C. C. A. 
408: 

"They do not rast upon contract, express or implied. They are imposed by 
the législative authority, without the consent and against the will of the per- 
sons taxed, to maintain the govemment, proteet the rights and privilèges of 
les subjects, or to accomplish some authorized, spécial purpose." 

Does this définition apply to proceedings in bankruptcy? By réf- 
érence to the Bankruptcy Act we find that section 1, which defines the 
meaning of words and phrases used in the act, provides : 

(11) "Debt shall Include any debt, demand, or claim provable in bankruptcy." 

Section 4b of the act provides : 

"Any natural person * * * owing debts to the amount of, one thousand 
dollars or over, may be adjudged an involuntary bankrupt." 

Section 17a enumerates debts not affected by a discharge, and 
among them: 

"Except such as (1) are due as a tax levied by the United States, the state, 
county, district, or municipality in which he résides." 

Section 63a provides among other debts which may be proved : 
"Such as are founded upon open accounts or upon contracta express or im- 
plied." 

Section 64 defines debts which hâve priority and directs that : 

"The court shall order the trustée to pay ail taxes legally due and owing 
by the bankrupt to the United States, state, county, district, or municipality 
in advance of the payment of divideuds to creditors." 

As the trustée is expressly directed by the act to pay the taxes due 
to the United States, the state, or any of its subordinate public agencies, 
as a preferred claim, it certainly recognizes it as a liability of the 
bankrupt, and being such a liability we can conceive of no valid rea- 
son why taxes on the personal property of the bankrupts, and which 
are then due or past due, should not be treated as provable debts, 
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within the meaning of the Bankruptcy Act. They certainly are quasi 
contractual. Judge Keener in his valuable work on Quasi Contracts, 
page 16, says : 

"A statutory obligation which does not rest upon the consent of the parties 
is clearly quasi contractual in its nature." 

In Hecox v. Teller County, 198 Fed. 634, 117 C. C. A. 338, this 
court, after holding that taxes are not in a strict sensé "debts" pro- 
ceeded : 

"But it does not follow that taxes are not due and owing from the citizen 
because they are not debts upon the one hand or because the state has pre- 
scribed some method exclusive in its character for their collection." 

While the trustée may be authorized to pay the taxes due without 
the formai proofs required for ordinary debts, the authorities seem 
to be quite uniform that taxes are provable debts within the mean- 
ing of the Bankruptcy Act. 

In Re Sherwoods, 210 Fed. 754, 127 C. C. A. 304, it was held: 

"While taxes are not in a strict sensé debts, they are so regarded in the 
Bankruptcy Act, and they are 'legally due and owing' on the day they are as- 
sessed, even though they may not be payable until after adjudication." 

The court in that case cited with approval In re Flynn (D. C.) 134 
Fed. 145, and In re Fisher & Co. (D. C.) 148 Fed. 907. 

In Re Flynn Judge Lowell held that where the tax was assessed 
against the bankrupt's property prior to his being adjudged a bank- 
rupt, it is due and legally owing within the provisions of the Bank- 
ruptcy Act, which made such taxes preferred claims against the bank- 
rupt's estate. 

In Re Fisher & Co., the same conclusion was reached, and this is 
the view of nearly ail text-books on the Bankruptcy Act. Collier 
on Bankruptcy (lOth Ed.) p. 8; Remington on Bankruptcy, § 701; 
Loveland on Bankruptcy, § 586. 

The statutes of Missouri relating to the administration of the es- 
tâtes of deceased persons, contain provisions very similar to those 
in the Bankruptcy Act, making it the duty of the administrator to 
pay ail taxes due from the estate. Another section of the statute 
provides for their payment as preferential over other debts. 

In State ex rel. v. Mississippi Valley Trust Co., 209 Mo. 472, 108 
S. W. 97, the court in a very able opinion held that, while it was not 
necessary to détermine in that case, whether taxes are technically a 
debt or not, for the purpose of allowance against the estâtes of de- 
ceased persons and classification, they may properly be treated as 
debts. See, also, Midland Guaranty & Trust Co. v. Douglas County, 
217 Fed. 358, 133 C. C. A. 274; Millett v. Early, 16 Neb. 266, 20 N. 
W. 352. 

The fact that a discharge in bankruptcy does not relieve the bank- 
rupt from a tax due the United States, or the state, does not prevent 
its àeing a provable debt. Section 17 of the Bankruptcy Act enumer- 
ates other liabilities and debts which, although provable, are not af- 
fected by a discharge. 
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In United States v. Herron, 20 Wall. 251, 256, 22 L. Ed. 275, which 
arose under the Bankruptcy Act of 1867 (Act Mardi 2, 1867, c. 176, 
14 Stat. 517), which contained provisions similar to those in the prés- 
ent act, sections 5067 to 5072 and section 5001, Rev. Stat., it was said 1 
by the court : 

"Taxes, whether fédéral or state, may be collected in tlie ordinary mode, but 
if not collected and the property of bankrupt passes to and is administered by 
the assignée, the taxes are then entitled to the priority and préférence, pro- 
vided in the same section of the Bankrupt Act." 

And it was expressly held in that case that the f act that a discharge 
in bankruptcy does not relieve the bankrupt from liability of a debt, 
does not prevent it from being provable. In Re United Button Com- 
pany (D. C.) 140 Fed. 495 (affirmed in 149 Fed. 48, 79 C. C. A. 70, 8 
L. R. A. [N. S.] 961, 9 Ann. Cas. 445), the court in construing section 
17 of the act said: 

"The exception [in section 17] necessarily relates to provable demands, and, 
to indulge in tautology, is équivalent to the phraseology, 'except such provable 
debts, demands and claims against the bankrupt as are by the act excepted.' 
It is doubtless true that the words 'provable debts' in section 17 are there used 
in a sensé broad enough to include, in the case of taxes, demands against a 
bankrupt which, although not strictly or technically 'provable,' are neverthelesa 
allovvable out of his estate. * * * Thus the taxes enumerated in section 
17, 'legally due and owing by the bankrupt,' by section 64 are directed to be 
paid out of the estate, by section 17 are recognized as *provable debts,' and 
are demands of a quasi contractual nature. While strict or teclmical 'proof o£ 
them is not required, although often presented, there can be no doubt that they 
are to be treated as provable debts or demands embraced in the class 'founded 
upon an open account, or upon a contract express or implied.' " 

In Crawford v. Burke, 195 U. S. 176, 193, 25 Sup. Ct. 9, 13 [49 
L. Ed. 147], the court said: 

"We think that section 63a, defining provable debts, must be read in con- 
nection with section 17, limiting the opération of discharges. * » * We are, 
therefore, of opinion that if a debt originates or is 'founded upon an open ac- 
count or upon a contract, express or implied,' it is provable against the bank- 
rupt's estate. * * * It certainly could not hâve been the intention of Cou- 
gress to extend the opération of the discharge under section 17 to debts that 
were not provable under section 63a." 

In our opinion taxes are provable debts within the meaning of the 
Bankruptcy Act, and, therefore, in computing the indebtedness of an 
alleged bankrupt they should be included. 

The order of the District Court is reversée with directions to pro- 
ceed in conf ormity with the views herein expressed. 

Reversed. 
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NORTHERN PAC. RY. CO. v. WISMER. 
(Circuit Court of Appeals, Ninth Circuit. February 7, 1916.) 

No. 2642. 
Public Lands <g=73 — Railroad Gbant — Lands Occupied as Indian Eeseb- 

VATION. 

A tract of land which on October 4, 1880, when the Northern Pacific 
Railroad Company filed its map of defimte location, was within a larger 
tract then actually occupied by a tribe of Indians under an agreement 
made with représentatives of the Interior and War Departnients, subse- 
quently ratified, setting it apart as their réservation, which it coutinued 
to be until 1910, was not on such date public land "free from pre-einption 
or other claims," within the grant to the railroad company of July 2, 1S64 
(13 Stat. 365, c. 217), and did not pass thereunder. 

[Ed. Note.— For other cases, see Public Lands, Cent. Dig. §§ 236, 237 ; 
Dec. Dig. <S=573.] 

In Error to the District Court of the United States for the North- 
ern Division of the Eastern District of Washington; Frank H. Rud- 
kin, Judge. 

Action at law by the Northern Pacific Railway Company against 
Emma A. Wismer, substituted for George F. Wismer, deceased. Judg- 
ment for défendant, and plaintiff brings error. Affirmed. 

Charles W. Bunn, of St. Paul, Minn., Edward J. Cannon, of Spo- 
kane, Wash., and Charles Donnelly, of St. Paul, Minn., for plaintiff 
in error. 

Francis A. Garrecht, U. S. Atty., of Spokane, Wash., for défendant 
in error. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

ROSS, Circuit Judge. The sole question in this case is whether the 
tract of land in controversy, consisting of 80 acres, passed to the plain- 
tiff in error under and by virtue of the act of Congress of July 2, 1864 
(13 Stat. p. 365, c. 217). It is in effect conceded that it did, if on the 
date the railway company definitely fixed the line of its railroad and 
filed a plat thereof in the office of the Commissioner of the General 
Land Office, to wit, October 4, 1880, the United States had full title 
thereto, and the same was not reserved, sold, granted, or otherwise 
appropriated, and was free from pre-emption or other claims or rights. 

The case is ejectment, and was submitted in the court below upon 
an agreed statement of facts, from which statement we quote as fol- 
lows : 

"Prior to August 16, 1877, bands of Indians roved about and upon said lands 
and used the said country for hunting and fishing, and so occupied the same, 
as they did a considérable scope of country, including the unoccupied and un- 
surveyed territory now comprising Eastern Washington ; that said Indians 
had not ceded any right or interest in and to any part thereof, if any they had, 
to the government of the United States. 

"That in June, 1877, certain Indian bands and tribes of the northwest coun- 
try had commenced hostilities against, and were engagea in killing, wounding 
and outraging, white settlers and destroying their property, and that during 
said time and for flve or six years thereafter, said Indians continued to men- 

iB — .Pnr other cases see same topic & KEY-NUMBBR in ail Key-Numbered Dlgests & indexes 
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ace the white population living in Eastern Washington, Oregon, and Northern 
Idaho, and the military forces of the United States government and said hos- 
tile Indians were engagea in actual warfare. 

"That the said Indians so engaged in war with the United States during 
said time sought to induce other Indians at peace with the government to en- 
gage in hostilities with them. 

"That among the peaceful Indians, winch those at war were endeavoring 
to hâve join them, were many residing on the lands afterwards set aside as 
the Spokane Indian réservation, which réservation includes the lands in the 
complaint. 

"That upon August 16, 17, and 18, 1877, a council was held at Spokane 
Falls, Wash., between the Spokane Tribe of Indians, Colonel E. C. Watkins. 
who was then and there an Indian inspector, representing the Department of 
the Interior, acting in his officiai capacity, and General Frank Wheaton, and 
Captain M. C. Wiïkinson, of the United States Army, representing the War 
Department. 

"That for the purpose of collecting the said Indians belonging to the said 
tribe on a réservation, there to engage in agricultural pursuits and establish 
permanent homes, and to extinguish the gênerai Indian title of any of the 
said Indians to ail other lands not within the said réservation, and as a means 
of influencing said Indians to continue in friendly relations with the whites, 
to remain at peace with the government of the United States, and abide by 
ail laws of the same, and obey the orders of the Indian Bureau and the offi- 
cers acting thereunder, the agreement, as set forth in Exhibit A attached to 
the defendant's ansvver, was made, which is as follows: 

" 'In Council at Spokane Falls, W. T. 

" 'August 18, 1877. 
" 'We, the undersigned chiefs and head men of the Spokane Tribe of Indians, 
for ourselves and our people, hereby agrée to accept the follow r ing described 
land for our réservation: Beginning at the source of the Chimokan creek in 
Washington Territory ; thence dovvn said creek to the Spokane river ; thence 
down said river to the Columbia river; thence up the Columbia river to the 
mouth of Ximchin creek ; thence easterly to the place of beginning. 

" 'And we do further agrée to go upon the saine by the lst of November 
next, with the view of establishing our permanent homes thereon and engag- 
ing in agricultural pursuits. We hereby renew our friendly relations with the 
whites and promise to remain at peace with the government and abide by ail 
laws of the same, and obey the orders of the Indian Bureau and the officers 
acting thereunder. 

" 'Nnmes of Witnesses. Names. 

" 'E. C. Watkins, 

" 'U. S. Indian Inspector. hts 

" 'Frank Wheaton, Whistle-poo-sum X Spokane. 

" 'Bt. Major Gen. U. S. Army, mark 

" 'Col. 2nd Infantry. his 

" 'M. C Wiïkinson, Quis-e-me-ow X Spokane. 

'" 'Bvt. Capt. Ù. S. Army, m h « k 

" 'Aide de Camp. Ah-mi-melechin X Spokane. 

mark 

his 

Cos-to-akan X Spokane. 

mark 

his 

Ora-pa-han X Spokane. 

mark 

his 

Paul X Ora-pa-ham.' 

mark 
"That thereafter, and prior to November 14, 1877, and pursuant to the 
agreement aforesaid, the said E. C. Watkins, Indian inspector as aforesaid 
acting in his officiai capacity, located such of the said Spokane Indians as 
were not already résident thereon upon said réservation above described, and 
said Spokane Indians remained upon and continued in use, occupancy, pos- 
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session, and enjoyment of sald tract descrlbed in said agreement and claimed 
the same as their réservation eontinuously thereafter until the year 1910. 

"That the action of the said E. 0. Watkins in locating said Indians upon 
said réservation was by him reported to the Conmrissioner of Indian Affaire 
on Noveniber 14, 1S77, and said report was, on January 23, 1878, in response 
to a resolution, communicated by the Secretary of the Interior to the United 
States Senate, and by the Senate referred to the committce on Indian affaire 
and ordered printed. 

"That about August, 1880, said Indians were much disturbed by the at- 
tempts of squatters to locate on land within the limits of said territory so 
claimed by the said Indians as their réservation, and on the 3d day of Sep- 
tember, 1880, for the purpose of carrying out the terms of the agreement en- 
tered into at said council, and preserving peace between the Indians and white 
settlers, Brigadier General Howard, of the Department of the Columbia, made 
an order, which is as set forth in Exhibit B attached to defendant's answer, 
vvhich reads as follows: 

" 'Headquarters Department of the Columbia. 
" 'In Field, Spokane Falls, W. T. 

" 'September 3, 1880. 
" 'Spécial Field Orders, No. 8. 

" 'Whereas, in conséquence of a promise made in August, 1877, by E. C. Wat- 
kins, inspecter of the Indian Department, to set apart, or hâve set apart, 
for the use of the Spokane Indians, the following described territory, to wit: 
Commencing at the mouth of the Cham-a-kane creek ; thence north eight miles 
in direction of said creek ; thence due west to the Columbia river ; thence 
along the Columbia and Spokane rivers to the point of beginning — the In- 
dians are still expecting the executive order in their case, and are much dis- 
turbed by the atteinpts of squatters to locate land within said limits, it is 
hereby directed that the above-described territory, being still unsurveyed, 
be protected against settlement by others than said Indians, until the sur- 
vey shall be made, or until further instructions. This order is based upon 
plain necessity, to préserve the peace until the pledge of the government shall 
be fulfllled, or other arrangements accomplished. 

" 'The commanding offlcers of Fts. Cœur d'Alêne and Colville and Camp 
Chelan are charged with the proper exécution of this order. 
" 'By command of Brigadier-General Howard. H. H. Pierce, 

" 'lst Lieutenant, 21st Infantry, Acting Aide-de-Camp. 
" 'Officiai: 

" 'H. H. Pierce, Acting Aide-de-Camp.' " 

The agreed statement of facts further shows that the Président, by 
executive order made January 18, 1881, set aside and reserved for 
the use and occupancy of the Spokane Indians the lands embraced in 
the foregoing agreement with them and in the order of Gen. Howard, 
which lands included the tract hère in controversy. 

As already said, the only question in the case is whether at the 
time the line of the Northern Pacific Railroad Company was definitely 
located and the map thereof filed in the office of the Commissioner of 
the General Land Office, to wit, on October 4, 1880, there was such 
an existing claim on the part of others to the land in controversy as 
took it out of the category of public lands, to which alone the grant to 
the railroad company applied. Speaking of that particular grant the 
Suprême Court said in the case of Northern Lumber Co. v. O'Brien, 
204 U. S. 190, 196, 27 Sup. Ct. 249, 251 (51 L. Ed. 438) : 

"No lands passed that were not, at the date of the grant, public land ; that 
is, lands 'open to sale or other disposition uuder gênerai laws,' not lands 'to 
which any claims or rights of others hâve attached.' " 
230 F.— 38 
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In the preceding case of No. Pac. Railroad v. Musser-Sauntry Co., 
168 U. S. 604, 608, 18 Sup. Ct..205, 206 (42 L. Ed. 596) the same 
court, speaking of the same grant and of lands thereby claimed to 
hâve been granted to the railroad Company, said: 

"Can it be said that they were free from such right when the very pur- 
pose of the withdrawal was to make possible the exercise of the right? But 
the language is not siinply 'free from rights,' but 'free from claims,' and 
surely the défendant railway company had an existing claim. No one can 
read this entire description without being impressed with the fact that Con- 
gress meant that only such lands should pass to the Northern Pacific as were 
public lands in the fullest sensé of the term, and free from ail réservations 
and appropriations and ail rights or claims in behalf of any individual or 
corporation at the time of the definite location of its road. Northern Pacific 
Railroad v. Sanders, 166 V. S. 620 [17 Sup. Ct. 671, 41 L. Ed. 1139]. And such 
is the gênerai rule in respect to railroad land grants." 

It is useless to cite the numerous other décisions of the Suprême 
and other courts to the same efïect. Nor is it at ail material that the 
outstanding claim be valid; for the Suprême Court, as well as other 
courts, hâve frequently decided that it is not the validity of such claim, 
but the fact that it existed at the time of the definite location of the 
railroad, that excluded the lands in controversy from the category of 
"public lands" to which alane the company's grant attached. Déci- 
sions to that efïect are also very numerous. See, among them, Newhall 
v. Sanger, 92 U. S. 761, 765, 23 L. Ed. 769; United States v. So. Pac. 
R. R., 146 U. S. 570, 606, 13 Sup. Ct. 152, 36 L. Ed. 1091; United 
States v. So. Pac. R. R. Co. (C. C.) 76 Fed. 134, and cases supra. 

Now, looking at the agreed statement of f acts in the présent case, it 
is seen that long prior to the grant to the Northern Pacific Railway 
Company, and as early as 1877, the tract of land in controversy hère 
was included within lands claimed by the Spokane Tribe of Indians, 
and that on August 16th, 17th, and 18th of the year last mentioned, 
a council was held at Spokane Falls, Wash., between that tribe of In- 
dians, an Indian inspector, representing the Department of the In- 
terior, and Gen. Wheaton and Capt. Wilkinson, of the United States 
Army, representing the War Department, with the view to establish- 
ing the Indians mentioned on a réservation, and to extinguish the gên- 
erai Indian title of any of the Indians of that tribe to any lands not 
within such réservation, and as a resuit of that council an agreement 
in writing was entered into on the 18th of August, 1877, between the 
chiefs and head men of the Spokane Tribe, for themselves and their 
people, and the above-mentioned représentatives of the Interior and 
War' Departments of the United States, by which a specifically de- 
scribed tract of land should be set aside as a réservation for the In- 
dians referred to, and accepted by them in lieu of their claim to the 
larger tract referred to; that thereafter, and prior to November 14, 
1877, and in pursuance of the aforesaid agreement, the Indian inspector 
mentioned, acting in his officiai capacity, located such of the said Spo- 
kane Indians as were not already thereon upon the said specifically 
described tract, which Indians continued in the possession, use, and 
enjoyment thereof and claimed the same as their réservation contin- 
uously until the year 1910; that the said action of the said Inspector 
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was reported to the Commissioner of Indian Affairs on November 14, 
1877, which report was on January 23, 1878, in response to a resolu- 
tion, communicated by the Secretary of the Interior to the United 
States Senate, and by the Senate referred to the committee on Indian 
afïairs and ordered printed; that about August, 1880, the said In- 
dians being much disturbed by the attempts of squatters to locate on 
lands within the limits of the specincally described tract upon which 
they had been so located by the Interior Department, for the purpose 
of carrying out the terms of the agreement entered into by the gov- 
ernment officiais with the Indians, and preserving peace between them 
and white settlers, Gen. Howard issued the order of September 3, 
1880, above set out, and on January 18, 1881, the Président, in fur- 
ther pursuance of the aforesaid agreement between the Indians and the 
government officiais, by executive order set aside and reserved for the 
use and occupancy of the Spokane Indians the spécifie tract embraced 
in the agreement made between the government and the Indians, which 
spécifie tract included the pièce of land hère in controversy, and on 
May 29, 1908, Congress consummated the aforesaid agreement with 
the Indians by passing an act authorizing and directing the Secretary 
of the Interior to cause allotments to be made under the provisions 
of the allotment laws of the United States to ail persons having tribal 
rights or holding tribal relations and who may rightfully belong on 
the Spokane Indian réservation and who had not theretofore received 
allotments, and making provision for the sale of the surplus lands, 
and various other provisions not important to be mentioned. 35 Stat. 
458, c. 217. 

So that we hâve hère a case in which it is agreed that on October 
4, 1880, the pièce of land in controversy, as a part of the tract spe- 
cincally described as and for a réservation of the Spokane Indians, 
was in their actual use, occupancy, possession, and enjoyment, and 
was claimed by them as their réservation, and had been so occupied 
and claimed continuously since as early as November 14, 1877, which 
possession was established by the Secretary of the Interior through 
a subordinate officer, and which claim by the Indians was thereafter 
continuously recognized, not only by the Interior Department, but sub- 
sequently ratified and confirmed by the action of the Président as well 
as by that of Congress. It thus clearly appears that, at the time the 
line of the Northern Pacific Company was definitely located and the 
plat thereof filed in the office of the Commissioner of the General 
Land Office, the pièce of land hère in dispute was claimed, not only 
by the Indians, but was claimed by the Secretary of the Interior for 
them and in their behalf. 

The judgment is affirmed. 
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BURRAS v. CUDAHY PAOKING CO. 

(Circuit Court of Appeals, Eighth Circuit February 5, 1916.) 

No. 4349. 

1. Master and Servant <s=2SG(18)— Actions for Injuries — Questions fob 

Jury. 

In an employas action for injuries, due to the fall of an elevator, évi- 
dence held insufficient to make a question for the jury as to whether 
the elevator cable had beconie so worn and weakened by use prior to the 
accident as to make it unsafe. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. § 1025 ; 
Dec. Dig. <S=2SG(18).] 

2. Master and Servant <g=>286(18) — Actions fok Injuries — Questions for 

Jury. 

In an employées action for injuries, due to the fall of an elevator, évi- 
dence that the elevator was not equipped with a speed governor safety 
device required by statute did not make a question for the jury as to the 
employer's négligence without any évidence as to how such a device 
operated oi* whether or not it vrould hâve prevented the elevator from 
falling, where it was not claimed that the rule of res ipsa loquitur ap- 
plied. 

[Ed. Note. — For other cases, see Master and Servant, Cent Dig. § 1025 ; 
Dec. Dig. ©=286(18).] 

3. Masteb and Servant ®=>265(2) — Actions fok Injuries — Burden of Proof. 

In an employé's action for injuries, the burden of proof was on plain- 
tiff to establish by a fair prépondérance of the évidence that the employer 
was négligent in the particulars alleged in the ,.complaint 

[Ed. Note. — For other cases, see Master and Servant, Cent Dig. §§ 878, 
895, 896 ; Dec. Dig. ©=265(2).] 

In Error to the District Court of the United States for the District 
of Nebraska; Thos. C. Munger, Judge. 

Action by Joseph Burras against the Cudahy Packing Company. 
Judgment for défendant, and plaintiff brings error. Affirmed. 

Norris Brown, of Omaha, Neb. (Irving F. Baxter, of Omaha, Neb., 
on the brief), for plaintiff in error. 
J. C. Kinsler, of Omaha, Neb., for défendant in error. 

Before ADAMS and CARLAND, Circuit Judges, and TRIEBER, 
District Judge. 

CARLAND, Circuit Judge. Burras sued the company to recover 
damages for personal injuries received by him while in its employ, and 
which lie alleged were caused by the négligence of the company. The 
trial court at the close of ail the évidence directed a verdict against 
him. It is assigned as error that the court erred in so ruling. 

The undisputed évidence showed that Burras at the time of the acci- 
dent was an employé of the company, and had been since 1900. On 
the 19th day of August, 1913, he had charge of the overhauling gang 
in the sweet pickle départaient of the company in its plant at South 
Omaha, Neb. He was foreman of about 11 men, who vvorked on the 
différent floors of that départaient which was in a building four stories 

<S=3For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexea 
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high. On the morning of the day mentioned he was engaged in the 
line of bis duty in taking a load of méat from the first floor of the 
building to the fourth floor thereof by means of an elevator which he 
was operating. One Cikota was with him in the elevator. When the 
elevator was about 14 inches below the fourth floor the rope which was 
used to raise and lower the same broke, and the elevator fell a distance 
of 48 feet. The load of méat which was upon the elevator and which 
was being elevated weighed 700 or 800 pounds. Burras received his 
injuries by the fall of the elevator. Counsel for Burras say in their 
brief : 

"Let it be understood plaintiff does not contend that any presumption as 
to the négligent condition of the rope cable can arise from the lone fact that 
the elevator fell. This is a suit by a servant against the master based on 
the négligence of the master, and no one contends for the application in any 
degree of the rule res ipsa loquitur." 

This statement of counsel simply admits a well-known rule of law. 
We therefore must look outside of the mère fall of the elevator to find 
any case for submission to the jury. The négligence charged in the 
pétition against the défendant company was (a) that the défendant al- 
lowed the elevator to become in bad repair, and to become unsafe and 
dangerous for use; (b) that défendant company failed to equip the 
elevator with overhead cables of sufficient strength and size to sustain 
said elevator ; (c) that défendant failed to equip said elevator with a 
speed governor safety device or with any other protection or guard as 
required by the revised statutes of Nebraska. 

[1] It is claimed by counsel for Burras that the testimony of one 
Joe Halski made it necessary that the case be submitted to the jury. 
Said testimony is as f ollows : 

"My name is Joe Halski. I réside in South Omaha and hâve been working 
in the sweet pickle department of the défendant company for several years. 
I know Joe Burras. I heard the elevator crash when it fell. After the ac- 
cident, I examined the rope cable that holds the elevator. I used a ladder 
to get on top of the elevator where the runner is on the elevator. I examined 
the rope. I saw it rubbed through, but I did not see the end of the broken 
rope. I saw the rope rubbed on the pulley and a lot of rubbish from the rope. 
It was a thick heavy rope. I saw it was broken because there was a lot of 
rubbish, but whether it was from the end of the rope or the middle of the 
rope I did not notice that. I examined it after the accident on the same day, 
but don't remember whether in the forenoon or afternoon. I noticed the rub- 
bish because the rope was not fully wound around the pulley. There was 
quite a lot of rubbish. The elevator was not running when I went on the 
roof to examine the rope. The rope broke and that caused the elevator to 
fall. I saw it rubbed through on that pulley and a lot of rubbish so I know 
the rope broke. I saw some rubbish around one of the pulleys on the roof 
and that is what made me think the rope broke." 

The examination of the rope by Halski was after the accident. 
There was no évidence that the rope had been rubbed, or rubbed 
through, prior to the accident, and the condition of the rope after the 
accident is as attributable to the fact of the falling of the elevator as any 
other cause, so that if the case wa9 submitted to the jury on the tes- 
timony of Halski it would be upon the theory that the jury might spec- 
ulate or guess that the rope had become worn afid weakened by use 
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to such an extent as to make it unsafe prior to the accident and this 
would not be permissible. 

[2, 3] It is next claimed that the évidence is positive that the ele- 
vator was without a speed governor saf ety device. When we corne to 
look for this évidence we find that the évidence consists only in the 
inference which counsel for Burras claims we must draw from the 
fact that the elevator fell, the claim being that if there had been a 
speed governor safety device on the elevator it would not hâve fallen. 
We are not informée! by the record how a speed governor safety de- 
vice opérâtes, or whether or not, under the circumstances of this case 
it would hâve prevented the elevator from falling. Moreover, the 
contention of counsel invokes the rule of res ipsa loquitur, which he 
asserts has no application in this case. The burden of proof was 
upon Burras to establish by a fair prépondérance of the évidence that 
the company was négligent in the parliculars that he mentions in his 
complaint, and in our opinion he not only failed to sustain the burden 
of proof, but failed to présent any évidence at ail, outside of the fall 
of the elevator. Patton v. Texas & Pacific Railroad Company, 179 
U. S. 658, 21 Sup. Ct. 275, 45 L. Ed. 361 ; Loonev v. Metropolitan 
Railroad Company, 200 U. S. 480. 26 Sup. Ct. 303. 50 L. Ed. 564; 
American Car & Foundry Co. v. Dietz, 203 Fed. 469, 121 C. C. A. 
593 ; American Car & Foundry Co. v. Onuffrey Schachlewich, 229 

Fed. 559, C. C. A. ; Peirce v. Kile, 80 Fed. 865, 26 C. C. 

A. 201; Westinghouse Electric Mfg. Co. v. Heimlich, 127 Fed. 92, 
62 G C. A. 92; Cryder v. Chicago, R. I. & P. Ry. Co., 152 Fed. 417, 
81 C. C. A. 559; Àrmour & Co. v. Harcrow, 217 Fed. 224, 133 C. C. 
A. 218. 

Although it cannot affect the disposition of the case we may prop- 
erly remark that the company introduced évidence tending to show 
that the rope elevator cable was purchased from Hooven & Allison, of 
Xenia, Ohio, of good réputation as rope manufacturers; that the pur- 
chase was a récent one ; that the rope was a two-inch manila transmis- 
sion rope of the best grade, and that the company in purchasing the 
rope relied upon the réputation of Hooven & Allison to furnish the 
best grade of rope. The company also introduced évidence which 
tended to show that its rope inspector put the rope on the sweet pickle 
elevator a week or ten days prior to the happening of the accident; 
that the rope was new when he put it on the elevator ; that it was two 
inches in thickness, and that on the day the accident occurred he in- 
spected the rope at 8 o'clock in the morning and found it in good order. 
This évidence was not disputed. 

We think the ruling of the court below was right and the judgment 
below, therefore, is affirmed. 



THE SAN CRISTOBAL 599 

THE SAN CRISTOBAL. 

(Circuit Court ot Appeals, Fifth Circuit. March 2, 1916.) 

No. 2732. 

SAI.VAGE <§=10 — RlGHT TO COMPENSATION INDIRECT SERVICES. 

Libelant's tugs rendered valuable service in preventing the spread of a 
fire which consumed a lumber mill. At the end of a pier extending from 
the mill into the river, and 75 feet therefrom, was a dry dock, on which 
was respondent's steamship. Neither the dock nor the vessel was injured 
by the fire, nor were any of the services of the tugs rendered to them. 
Eeld; that the vessel was not liable for salvage services. 

[Ed. Note.— For other cases, see Salvage, Cent. Dig. §§ 1S-20; Dec. Dig. 
<@=>10.] 

Appeal from the District Court of the United States for the Southern 
District of Alabama ; Harry T. Toulmin, Judge. 

Suit in admiralty for salvage by the Mobile Towing & Wrecking 
Company against the steamship San Cristobal. Decree for respond- 
ent (215 Fed. 615), and libelant appeals. Affirmed. 

Palmer Pillans, of Mobile, Ala., for appellant. 
Gregory L. Smith and Harry T. Smith, both of Mobile, Ala., for 
appellee. 

Before PARDEE and WALKER, Circuit Judges, and FOSTER, 
District Judge. 

PARDEE, Circuit Judge. The appellant filed a libel claiming sal- 
vage against the steamship San Cristobal for volunteer services ren- 
dered in extinguishing a fire at a sawmill on Pinto Island in the 
port of Mobile ; the San Cristobal being then in a dry dock 75 feet 
away. The said dock "was raised clear of the water, and the said 
vessel was in there for the purpose of repair, and had her tail shaft 
out and was absolutely helpless to protect herself against the risk or 
danger of fire from without." On exceptions, the District Court dis- 
missed the libel, on the ground that, so far as the San Cristobal was 
concerned, the services were indirect. 

We concur in the opinion and conclusion of Judge Toulmin, found 
in the transcript and reported in 215 Fed. 615. In support of his con- 
clusion the judge could hâve cited The H. M. Hayes, P. C. hush. Ad. 
R. 360, 5 N'. S. Law Times' R. 37, 39, to wit: 

"Where a vessel at anchor was in danger of being run into by a vessel which 
was drifting, and 1 a steani tug made fast to the vessel adrift, thus avoiding 
a collision, it was held that the service was too indirectly rendered to the ves- 
sel at anchor to render her liable for salvage." 

The following cases relied upon by the appellant are interesting, 
but in each the services rendered were direct: 

In The Stormcock v. Van Dyke, 5 Asp. Maritime Cases, 19, the 
services were rendered to the Van Dyke by the Stormcock in pulling 
away and separating the Queen of Scots, then in collision and en- 
tangled with the Van Dyke; the Queen of Scots at the time having 
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already eut with her prow through the hull of the Van Dyke's quarter 
above the water Une, and each jump was cutting closer and doser to 
the water. 

In The Neshaminy, 228 Fed. 286, C. C. A. , the barge lying 

in a dock was but 10 feet from the engine house on fire, and the dock 
itself was on fire. The court found that "from the nature, extent, 
and duration of the fire and its proximity to the barge the danger to 
the barge was not only to be apprehended, but was actually présent," 
and that the claim was for services rendered the vessel actually in 
danger, and not a claim based on an indirect benefit incidentally de- 
rived from the services rendered to another. 

We may note that even direct services rendered in time of danger 
hâve not always been recognized as salvage services. 

"A steamboat for services performed in towing other steamboats from posi- 
tions where they were moored at the wharf, and thus preventing them from 
coming in contact with a steamboat on fire descending the river, is entitled to 
a compensation for towage, and not to a compensation in the nature of sal- 
vage." Stephens et al. v. The Steamboats S. W. Downs and The Storm, 1 
Newb. Ad. 458, Fed. Cas. No. 13,411. 

The above is the syllabus of the case. The facts were that between 
the hours of 10 and 11 o'clock in the day the steamboat John Swayze 
took fire while descending the Mississippi river, opposite Lafayette, 
and drifted down the current. While enveloped in fiâmes she passed 
very near the sterns of the many steamboats then lying at the wharf 
of New Orléans at the foot of Canal and Customhouse streets. Great 
consternation and alarm were created among those having charge of 
the boats, and the utmost anxiety was manifested to prevent them 
from coming in contact with the burning boat. The steamboat Eliza 
was about to leave port on her voyage up the river and had already 
raised steam. She first towed out the steamboat Eclipse, and after- 
wards performed the same service for the Downs and the Storm at 
the request of those having charge of those boats at the time. The 
court said (Judge McCaleb): 

"While I do not feel myself called upon to décide that this is not a case of 
marine salvage, I hâve no hésitation in saying that it is a case where the 
services performed should entitle the libelants to little more than would be 
allowed on a quantum meruit, for work and labor performed." 

The decree appealed from is affirmed. 
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THE HELEN. 

THE KATHLEEN. 

(Circuit Court of Appeals, Third Circuit. January 27, 1916.) 

No. 2056. 

COLLISION @=>66 TUG WITH TOWS AND OVEBTAKING SCHOONEE NEGLIGENCE 

OF TUG. 

A decree holding a towing tug solely in fault for a collision between 
one of the barges in her tow and an overtaking schooner, on the ground 
of négligence and the unlawful lengthening of her towing Unes, held 
sustained by the évidence. 

[Ed. Note. — For other cases, see Collision, Cent Dig. § 84; Dec. Dig. 

Appeal from the District Court of the United States for the Dis- 
trict of New Jersey; Joseph Cross, Judge. 

Suit in admiralty for collision by Charles C. Sparks, as master of 
the barge Kathleen, against the tug Helen. Decree for libelant, and 
claimant appeals. Affirmed. 

For opinion below, see 204 Fed. 653. 

Howard M. Long, of Philadelphia, Pa., for appellant. 
Willard M. Harris, of Philadelphia, Pa., for appellee. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit 
Judges. 

BUFFINGTON, Circuit Judge. In the court below Sparks, master 
of the barge Kathleen, filed a libel against the steam tug Helen for 
damages caused to the barge, as alleged, by the négligence of the Helen 
while towing the Kathleen. On final hearing Judge Cross, in an opin- 
ion reported at 204 Fed. 653, sustained the libel, held the Helen in 
fault and referred the cause to a commissioner to report damages. 
After hearing the commissioner reported, and both sides filed excep- 
tions. Their exceptions were heard by Judge Rellstab, who dismissed 
the same, and thereupon a decree was entered against the Helen in the 
sum of $1,376.30. From such decree this appeal was taken. 

The 41 assignments of alleged error narrow to the Helen's responsi- 
bility for the collision and some inconsiderable items in the damages 
assessed. No questions of law are involved. The case turns on ques- 
tions of fact. As fully set forth in Judge Cross' opinion, the Kath- 
leen, in tow of the Helen, was struck by the schooner Mary E. Morse 
in Hampton Roads. Subsequently the Kathleen filed a libel against 
the Morse schooner in the District Court at Boston. On final hearing 
in the latter case, Judge Dodge, in an opinion reported at 179 Fed. 
945, held the schooner was not in fault and the libel was dismissed. 
The Helen was not a party to that case. Thereupon the barge filed 
this libel against the Helen in the district of New Jersey. We thus 
hâve in this case the benefit of the very full discussion of the facts 
by Judge Dodge in the case against the Morse and of Judge Cross 
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in the case against the Helen. The conclusion of both was that the 
Helen was Fesponsible for the collision. 

A full and patient hearing of this appeal, followed by an examina- 
tion of the briefs of counsel and the proofs, hâve satisfied us that the 
conclusion reached by thèse trial judges was right, and their inde- 
pendent findings in différent cases and tribunals commend themselves 
to us. The proofs in référence to the collision are so f ully stated and 
discussed in Judge Cross' opinion that in view thereof, and of the 
light thrown on the gênerai facts by Judge Dodge's opinion, a f urther 
statement by this court is needless. It suffices to say on the funda- 
mental question we find no error in the decree of the court below ad- 
judging the Helen in fault. As to the damages the commissioner 
took full proofs, and his findings are supported by Judge Rellstab. 
As we hâve said, nothing but questions of fact are involved in those 
findings; they hâve been approved by the court below, and we find 
no error in them. The time that elapsed between the collision and 
the proofs in the présent case has no doubt made it more difficult for 
both parties to make as clear showings as they could hâve done earlier, 
but such delay as there has been is not chargeable to the barge, a fact 
that is made clear in Judge Cross' opinion. 

After full considération, the decree below is affirmed. 



THE CITTA DI PALERMO. * 
(Circuit Court of Appeals, Fifth Circuit. March 9, 1916.) 
No. 2842. 

Shipping <S=>84(3)— Liabiijty of Vessel— Injuhy to Stevedore. 

A steamship held liable for injury to a stevedore's employé by the fall- 
img of hatch covers, which were of peculiar construction and not properly 
plaeed when the ship was turned over to the stevedores for discharging, 
which peculiarity of construction was known to the officers of the vessel, 
but was not known nor readily observable by the stevedores. 

[Ed. Note. — For other cases, see Shipping, Cent. Dig. § 350; Dec. Dig. 
®=>84(3).] 

Appeal from the District Court of the United States for the East- 
trn District of Louisiana; Rufus E. Foster, Judge. 

Suit in admiralty by James Robertson against the steamship Citta 
di Palermo ; Walter F. Becker, claimant. Decree for libelant, and 
claimant appeals. Affirmed. 

J. C. Henriques, of New Orléans, La., for appellant. 
Frank B. Davenport, Edward Rïghtor, and Henry W. Robinson, 
ail of New Orléans, La , for appellee. 

Before PARDEE and WALKER, Circuit Judges, and GRUBB, 
District Judge. 

PER CURIAM. On considération of this case in ail its aspects, we 

conclude that the trial judge was right in his conclusions and decree. 

The évidence shows that, when the ship was turned over to the 

4fc=>For other cases see same toplo & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
•Rehearlng denled Ajjril 19. 1916. 



m RE VIDAL 603 

Honor stevedores, No. 3 hatch was covered and the covers apparently 
correctly and safely placed, but further shows that in fact the for- 
ward covers of said hatch (of peculiar construction) were not correctly 
placed according to designs and marks, and were dangerous to use, 
particularly when the after covers were removed. It also appears that 
the forward covers were not removed by the stevedores, but, until 
put in use, remained in place exactly as when the ship was turned over 
to the stevedores to be loaded. The stevedores had a right to assume 
that the covers as placed when the ship was turned over to them were 
properly placed, and, as they were not warned to the contrary, they 
were not guilty of négligence in using them without close inspection. 

The peculiarity of the forward covers and the necessity to hâve 
them placed according to marks and numbers was known to the offi- 
cers of the ship, but was latent so far as the stevedores were con- 
cerned, and, as no warning was given at or before the time the said 
forward covers were put in use, the ship was in fault, and liable for 
the injury that resulted to appellee when the hatch covers fell. 

The decree appealed from is affirmed. 



In re VIDAU 

In re RAMIREZ-QUINONES. 

(Circuit Court of Appeals, First Circuit. December, 1915.) 

Bankruptcy ®=»475 — Pétitions to Revise — Sectjrity fob Costs. 

The statutes aniî raies making provision for security for costs on 
writs of error or ordinary appeals in equity do not apply to pétitions to 
review proeeedings in bankruptcy in matters of law, and there is no stat- 
ute, rule, or settled practice authorizing an application for security for 
costs on a pétition of that character. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 885; Dec. 
Dïg. <®=>475.] 

Pétition to Revise in Matter of Law the Proeeedings of the District 
Court of the United States for Porto Rico. 

In the matter of Felipe Ramirez-Quinones, bankrupt. A pétition 
to revise the proeeedings in matter of law having been filed by Erme- 
lindo Vidal, motion is made for security for costs. Pétition for se- 
curity for costs denied. 

José A. Poventud, of Ponce, Porto Rico, for petitioner. 
Harry F. Besosa, of San Juan, Porto Rico, for respondent 

Before PUTNAM, DODGE, and BINGHAM, Circuit Judges. 

PER CURIAM. This is a pétition in the matter of an application 
to review in the matter of law the proeeedings of the District Court 
of the United States for Porto Rico, concerning certain matters in 
bankruptcy, and the motion under considération is one filed by the re- 
spondent for security for costs. None of the rules cited by the ap- 
plicant govern the proeeedings in the Circuit Court of Appeals in the 
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matters mentioned. For writs of error at common law, also for the 
ordinary appeals in equity, the statutes of the United States, or the 
rules of the courts, make provisions for security for costs on allowance 
of the citation, or subséquent thereto. We hâve no statute, or rule, 
or any settled practice, giving a right to a respondent or appellee to 
apply for security for costs on a pétition of this character, and we 
hesitate to initiate such a practice. We also refrain from laying down 
any rule which would prevent the Circuit Court of Appeals from 
requiring such security in an especially meritorious case. It is enough 
to add to what we hâve said that the présent case has no spécial fea- 
tures. 

The pétition for security for costs is denied. 



ELLIOTT CO. v. LAGONDA MFG. CO. 

(Circuit Court of Appeals, Third Circuit. January 28, 1916.) 

No. 1962. 

1. Patents <§=>328 — Validity and Infringement — Turbine. 

The Elliott & Faber patent, No. 874,174, for a turbine for use In operat- 
ing a boiler tube cleaner, and No. 983,032, for a modification thereof, 
granted to the saine patentées on a divisioual application, which relate 
especially to the casing or shell inclosing the mûtor, disclose invention 
and are valid ; also held infringed. 

2. Patents @=>328 — Validitt and Infringement— Rotary Motor. 

The Elliott patent, No. 983,034, for a rotary air motor for operating a 
boiler tube cleaner, is for a structure which is novel and useful, and in- 
volves invention ; also held infringed. 

Appeal from the District Court of the United States for the West- 
ern District of Pennsylvania ; Charles P. Orr, Judge. 

Suit in equity by the Elliott Company against the Lagonda Manu- 
facturing Company. Decree for défendant, and complainant appeals. 
Reversed. 

For opinion below, see 222 Fed. 946. 

Bakewell & Byrnes, Clarence P. Byrnes, and George H. Parmelee, 
ail of Pittsburgh, Pa., for appellant. 

Staley & Bowman, Paul A. Staley, and Percy Norton, ail of Spring- 
field, Ohio, for appellee. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit 
Judges. 

BUFFINGTON, Circuit Judge. This appeal involves the validity 
and infringement of certain claims of three several patents, viz. : No. 
874,174, granted December 17, 1907, to W. S. Elliott and F. M. Faber, 
for a turbine; No. 983,032, granted January 31, 1911, to said W. S. 
Elliott and F. M. Faber, for a turbine ; and No. 983,034, granted Jan- 
uary 31, 1911, to said W. S. Elliott, for a motor. At an earlier stage 
of this case the District Court, in an opinion reported at 205 Fed. 152, 
held the défendants were estopped by a certain license agreement from 

©=3For other cases eee same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 



ELLIOTT CO. V. LAGONDA MFG. CO. 605 

contesting the validity of such patents, and accordingly entered a de- 
cree adjudging them valid. On review by this court (214 Fed. 578, 

C. C. A. ) it was held the défendants were not estopped, and 

the cause was remanded to the District Court to receive proofs on the 
subject of validity. This was done, and on final hearing that court 
filed an opinion reported at 222 Fed. 946, and entered a decree dismiss- 
ing the bill. Thereupon this appeal was taken. . 

[ 1 ] Thèse patents concern tube cleaner motors, which travel through 
boiler tubes and eut and remove the stonelike crust which forms in 
such tubes by the action of heat on the minerai salts contained in 
the water. This layer lessens steam space and increases fuel con- 
sumption. In a gênerai way it may be said such appliances consisted 
of a turbine of smaller diameter than the tube and actuated by water 
passing through a hose to which the turbine was connected. To the 
shaft of such turbine is attached a revoluble, toothed, swing arm, 
which delivers rapid blows and cuts out the scale, and which, by rea- 
son of its universal joint attachment to the shaft, is enabled to follow 
the bonds and curves of the tube. Without entering into détail, it 
suffices to say that motor tube cleaners went into gênerai use and 
proved a very considérable stimulus to the use of water tube boilers. 
Their use, however, when applied to heavy scale, developed certain 
weaknesses, due to the very high speed at which they ran and to the 
heavy longitudinal thrusts to which the machine was liable. The 
proofs show the unusual strains and vibrations to which this neces- 
sarily small mechanism was subjected. In that regard the testi- 
mony is: 

"The cutting head attached to the motors strikes blows in rapid succession 
against the scale within the tubes. The speed of say a four-inch machine — 
water driven — when running empty with 150 pounds pressure of water will 
develop a speed of 10,000 to 12,000 révolutions per minute. When running 
îoaded, the speed will be inversely as the load, dropping as low as 2,000 to 
2,500 révolutions per minute. One of our four-inch turbines, with 150 pounds 
working pressure, will develop from 3 to 3% horse power, as shown by 
brake tests. When developing this amount of power the speed is in the neigh- 
borhood of from 4,000 to 5,000 révolutions per minute, depending upon the 
type of the machine. When thèse machines are connected with the drill 
through the universal coupling, from actual observation the drill strikes from 
two to three blows every révolution. As action and reaction are equal, this 
blow is transmitted to the universal coupling, and thence to the shaft in the 
motor — the universal coupling acting in a measure to lighten the reaction 
against the shaft. Combined with the hammer blow there is a torsional ré- 
sistance transmitted to the shaft, on account of the scale in the tube being in- 
dented by the hammer blow. The hammer blow of the tool cuts into the 
scale, which has a tendency to loek the tool within the groove so eut, thereby 
causing a résistance, preventing the machine from turning, and the inertia of 
the moving parts, combined with the pressure on the wheel due to the water, 
breaks away thèse grooves, and in doing so créâtes an enormous torque mo- 
mentarily. Assuming that the machine is in opération in a fairly heavily 
scaled tube, using the drill as the cutting head, thèse momentary vibrations, 
due to the cutting of the tool into the scale, are equal to from 10,000 to 3.0,000 
vibrations per minute, depending upon the speed. Again, when the tool strikes 
against a heavy projection of the scale, if the scale is hard, it frequently 
stops the machine instantly, so that the power developed by the machine dur- 
ing this instance might be several times the capacity of the machine in the 
way of normally developed power, because the energy due to the inertia of the 
moving parts is overcome by the projection of the scale; as well as the 
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energy given the machine by the water pressure back of it. In view of thèse 
conditions, it is a pretty difficult matter to state to what estent this vibration 
exists, but we hâve had a great many cases where the three-quarter inch 
shaft had been broken or twisted off, due to the momentary stopping of the 
machine, which reacts against the moving parts." 

The proof s f urther show that numerous constructions, covering 
several years of expérimentation, failed to discover any means of 
overcoming thèse difficulties. The small area to which the motor was 
restricted, the high speed necessary to successful use, and the rapid 
and powerful thrust to which its parts were subjected, made the con- 
struction of a motor fitted to remove heavy scale a very difficult 
problem. In the art as developed up to the time of the motor patent 
hère in suit, bail bearings had been used to minimize friction, and 
multi-part shells, united by threads and screws, employed. Both thèse 
features, viz., bail bearings and screw-connected parts, were éléments 
of weakness. In bail bearings it was the wear incident to the con- 
strained use of small-sized balls, and that the ball-bearing supports 
were unscrewed by the excessive vibrations. So, also, the threads and 
screws uniting the shell or tube and the interior bearings worked loose 
under vibrating strains. Thèse experiments covered more than two 
years. A number of machines for heavy work were built and proved 
failures, and as a resuit the radical departure from prior methods was 
resorted to of wholly discarding both multi-part shells and bail bear- 
ings. This move finally terminated in a solid shell, with intégral 
webbing, in which the shaft was provided with a long bearing. The 
solid shell obviated multi-part séparation, and the long bearing 
spread the shafts thrust and dispensed with bail bearings. That this 
motor was not a mère obvious, mechanical step, but was the gradually 
approaching évolution which came from much experiment and numer- 
ous failures, is shown by the proofs. As illustrative of this we quote 
from the testimony bearing upon the relation of the shell to the water 
supply, which was but one of the numerous factors to which due 
regard had to be given. In that regard Elliott, one of the patentées, 
testined : 

"The development of this machine resulted in our usingi a rear and front 
bearing, and I remember distinctly the discussions that we had and the 
difficulties encountered in the designing of a suitable front bearing to with- 
stand the vibrations. From our expérience in the past we fully realized the 
importance of making a machine out of one* pièce, in order to resist the vi- 
bratory effect of the cutting heads; but the trouble was to get rid of the 
water, as the efficiency of a turbine is very largely affected by the velocity 
of the water leaving the wheel. If the area for discharging this water was 
too small, we had doubts in being able ta get rid of the water and develop 
enough power on the tool. We also had to take into considération the strength 
of the machine, which had to be strong enough to provide an internai support 
for the bushing without affecting the water flow. For instance, if the area 
of the hole in one case was 50 per cent, as great as it would be in another case, 
then the loss would be four times as great with the small opening, as com- 
pared with the larger opening, and consequently more water would liave to 
be used to do a given amount of work; and at that time objections were 
being made to the amount of water used with our older types of machines. 
We also realized that the support for the bearing for the front part of the 
shaft must be such as to withstand any vibration, and at the saine time en- 
able us to force the bushing in under pressure sufficiently high to hold it in 
without the use of threads, set screws, etc., as we had fouud that the use of 
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ar screw was a thing to be avoided In the manufacture of a tube cleaner 
motor. It was for thèse reasons, then, that we finally adopted the two thin 
webs, as thin as we could make them and secure proper strength for support- 
ing the bushing ; and while theoretlcally we would hâve some loss due to fric- 
tional discharge even with thèse thin webs, yet the loss would not be as 
great as if we used webs not longitudinal, but provided with the same 
strength. In fact, as I remember it, had we used the common form of web or 
spider, the loss in frietional discharge would hâve made the machine imprac- 
ticable. We were at thls time eonxpelled to use a very much higher water 
pressure than we did in the older days. When we flrst started to build water 
motors, it was hard to get 100 pounds of water pressure to operate it with ; 
whereas in 1904 we were called upon to furnish machines to operate with from 
150 to 300 and 400 pounds pressure, and to-day 200 pounds is very common. 
At the time the first double bush-bearing machine was built, it was put into 
opération on a plant having in the neighborhood of 400 pounds pressure to 
operate it, and this pressure was used. As the energy utilized on a water 
motor is proportional to the square of the velocity leaving it, it ls apparent, 
as I hâve already indicated, that a very large opening must be provided to 
get rid of the water after it leaves the wheel ; and when you put 400 pounds 
hydrostatic pressure on one of thèse motors, or 250 pounds, for that matter, a 
very much larger amount of water would enter the wheel than would be the 
case if only 100 pounds were used. Ail of thèse facts influenced us in the 
development of the longitudinal webs, and the making of the shell and front 
support of the machine of an intégral pièce, or making it in such way that 
the vibration would not destroy the support of the bushing." 

Thèse features of a one-part frame and a long-shaft bearing, or an 
intégral frame, were embodied in principal patent No. 874,174, and in 
No. 983,032, a divisional application of No. 874,174. In their spécifica- 
tion of No. 874,174 the patentées describe their invention as follows: 

"The object of the invention is to provide a simple and efficient turbine and 
shaft which will be longer lived than formerly, and in which the shocks upon 
the cutting head are largely absorbed or cushioned before they can reach the 
turbine wheel. Heretofore in this class of devlces, when used in connection 
with cutting heads, the shocks and jars upon the head hâve caused rapid dé- 
térioration of the turbine driving device, making the turbine short-lived. 
Our invention greatly reduces this difflculty, and conslsts in the construction 
and arrangement of parts as hereinafter more fully described and claimed. 

"In the drawings, referring to the form of Figs. 1, 2, and 3, 8 représenta 
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the cylindrlcal turbine casing having an inner concentric shell S, which is 
prefesably cast integrally with the casing to which it is connected by the oppo- 
site webs or ribs 4 and 5 as shown in Fig. 3. Within the inner shell S we 
preferably place a bushing or lining 6 having a rear shouldered portion 7 which 
flts against the rear end of the inner shell, this shell being shorter than the 
casing, and projecting beyond the front end of the casing in this form. With- 
in the bushing 6 flts the turbine shaft 8, the rear end of which is screwed 
or otherwise secured to the turbine wheel 9. This turbine wheel is preferably 
provided with a circular recess in its front portion, forrning an angular 
flange 10 within which is seated the ring 11 of lignumi vitœ. This lignum 
vitœ bears against a ring 12 which flts against the rear end of the shoulder 
of the bushing. At the rear end of the turbine wheel it is provided with a 
shallow circular recess containing a plate 13 fitting upon a circular lignum 
vitœ block 14, which is fitted into a recess in the stationary portion 15 of the 
turbine. This stationary portion 15 is provided with the usual ports 16 and 
is preferably of ring form,. fitting against a shoulder 17 in the rear end portion 
of the casing, and pressed against said shoulder by the screw coupling 18 
which is secured into the rear end of the casing. The bushing 6 is held 
against rotation by any suitable means, such as the screw 19 extending- 
through one of the webs and entering a hole in the bushing, or it may be 
pressed in. * * * 

"The advantages of my invention resuit from the simplicity and solidity of 
the construction. A long outbored bearing is provided between the extemal 
tool and the turbine wheel, which cushions the jars and shocks, thus greatly 
saving the wear of the turbine. The thrust bearings absorb the end thrust of 
the shaft, and the lignum vitœ and métal washers are long-lived and give 
little friction. The oiling device affords a steady supply of oil to the long 
shaft bearing, and the device is compact and strong. The washers may be 
métal or wood, and may be varied in size, shape, and number." 

This device resulted in making the casing from a single solid pièce 
of forged steel by so "hogging" it out as to leave intégral, radial webs 
which, when properly bushed, furnished a long bearing for the shaft. 
At the same time, by making thèse webs long and narrow, they se- 
cured by such length adéquate strength to support -the bearing without 
making the webs so wide as to interfère with the needed free-water 
outlet. As to the vital character of thèse long narrow webs the proof 
as quoted above is: 

"Had we used the coinmon form of web or spider, the loss in frictional dis- 
charge would hâve made the machine impracticable." 

On this device were granted, inter alia, the claims hère involved, 
viz. : 

"1. In a turbine, a barrel or casing having inwardly projecting longitudinal 
webs intégral therewith, and a removable bushing; or bearing supported by 
said webs, substantially as described. 

"2. In a turbine, a barrel or casing having inwardly projecting longitudinal 
webs intégral therewith, a removable bushing or bearing supported by said 
webs, and a movable turbine member in the rear of the webs haying a' shaft 
extending through the bushing, substantially as described. 

"3. In a turbine, a barrel or casing having inwardly projecting longitudinal 
webs supporting a bearing, said bearing having a removable bushing, sub- 
stantially as described. 

"4. In a turbine, a barrel or casing having inwardly projecting longitudinal 
webs supporting a bearing, said bearing having a removable bushing, and a 
movable turbine member in the rear of the webs having a shaft extending 
forwardly within the removable bushing, substantially as described. 

"5. In a turbine, a barrel or casing having inwardly projecting intégral 
webs supporting a bearing, said bearing having a removable bushing, a 
movable turbine member having a forwardly extending shaft within the r&- 
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movable bushing, and means for lubricating said shaft, substantially as de- 
scribed. 

"6. In a turbine, a barrel or casing having inwardly projecting webs sup- 
porting a bearing, a removable bushing in said bearing, a rear turbine wheel 
having a shaft extending forwardly within the bushing, and supply cbannels 
arrangea to supply a lubricant to the shaft, substantially as described. 

"7. In a turbine, a barrel or casing having inwardly projecting webs sup- 
porting a bearing, a removable bushing for said bearing, a turbine wheel 
having a forwardly projecting shaft within the bushing, a stationary turbine 
member secured within the easing at the rear of the turbine wheel, and rear 
nozzle or supply chamber secured at the rear end of the casing, substantially 
as described." 

"16. A turbine having a casing with inwardly extending radial webs for a 
part of its length, a removable bushing carried by the webs, a turbine shaft 
fitting within the bushing, a turbine wheel in the rear of the radial webs, and 
a removable stationary turbine portion clamped against a casing shoulder in 
the rear of the turbine wheel, substantially as described." 

"20. A turbine having a casing with intégral inwardly projecting webs or 
ribs extending for a part only of its length, a removable concentric bushing 
supported by the ribs or webs, and a turbine at the rear of the bushing and 
having a shaft fitted therein, said parts having a feed channel to supply a 
lubricant to the shaft, substantially aa described." 

It will be noted that the above drawing and the quoted spécification 
described a device with a long bearing, intégral with the casing, lo- 
cated in front of the motor wheel and which was the only bearing 
the shaft had. For, as stated in the part quoted : 

"Within the bushing 6 fits the turbine shaft 8, the rear end of which is 
sorewed or otherwise secured to the turbine wheel 9." 

In addition, however, a device similar to the above, but with a sec- 
ond and rear bearing is also illustrated in Figs. 4, 5, 6, and 7, where- 
in the shaft is carried through and to the rear of the wheel and has 
another bearing in the stationary part of the motor. As to this de- 
vice the spécification says: 

"I do not claim herein specifically the forms of Figs. 4, 5, 6, and 7, as the 
same are pending in another copending application, No. 350,246, filed Decem- 
ber 31, 1906." 

This latter application was embodied in patent No. 983,032. The 
two patents, therefore, while divided in prosecution, together con- 
stitute one gênerai subject-matter. The spécification of this second 
patent, which, as we hâve said, shows both a forward and rear bear- 
ing for the shaft, states : 

"The advantages of the invention resuit from the simplicity, strength and 
long life of the structure. A long outbored bearing is provided between the 
external tool and the turbine wheel, which cushions the jars and shocks, thus 
saving wear on the turbine. The extending 6f the shaft within or through the 
stationary member and the providing of bearings in front of and in the rear 
of the turbine wheel gives a strong and efficient bearing construction, especial- 
ly in connection with the long outbored bearing." 

Without entering into a full description, it suffices to say that in this 
construction the front shaft bearing, instead of being extended through 
substantially the whole length of the shell as shown in Fig. 1 of pat- 
230 F— 39 
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ent No. 874,174, is hère shortened to the length shown at 7 in Fig. 
1 of No. 983,032, while the rear reduced portion 17 of such shaft 
extends back so as to hâve a rear bearing, or, as the spécification says : 

"A thrust bearing is thus provided for the shaft on both sides of the sta- 
tionary turbine portion." 

It will be apparent that the heavy leverage action on the shaft, when 
subjected to the intense latéral strain imparted at high speed, would 
tend to make the shaft cant or wabble to some extent, even when it 
was sustained by a long bearing. It will therefore be évident that 
giving the shaft a second and rear bearing would tend to further dis- 
tribute the strain and stabilize the shaft. In this regard the patentées 
are warranted in saying as they do in the spécification : 

"The extending of the shaft within or through the stationary member, and 
the providing of bearings in front of and in the rear of the turbine wheel gives 
a strong and efficient bearing construction, especially in connection with the 
long outbored bearing." 

This second or rearward bearing gave a dual shaft bearing to 
the art, and this élément, together with the locking of the stationary 
turbine member, which carried the rear bearing in fixed relation to 
the shell which carried the front bearing, made the structure, as a 
whole, a practically solid body and its two bearings practically im- 
mobile. The device by which thèse two bearing agencies were locked 
to each other by a third member constitutes another élément of inter- 
related combination. By referring to Fig. 1 herewith shown it will 
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be seen that coupled to the hose which supplies the motive power to 
the motors is the rear supply chamber 13. This latter member is not 
directly subjected to the shaft thrust or bearing pressure. The 
vibratory motion to which it is subjected is simply the structural vi- 
bration of the whole mechanism and not the thrust strain imparted by 
a direct attachment to the bearing. The significance of this is shown 
by the testimony. In the experimenting to which we hâve referred 
the hose coupling was screwed up against the rear bearing, which was 
stationed in the stationary part. It is apparent that this combination 
subjected the hose screw connection to the direct thrust of the shaft 
on the bearing. The coupling, therefore, instead of being an independ- 
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ent lock, was in effect but a dépendent part of the bearing. Referring 
to such a device, Elliott, one of the patentées, testified : 

"We decided that the first machine of this type which we would bulld would 
utilize the principle of applying the hose coupling as a lock nut. Therefore, 
in the first machine built the rear bearing was journaled in the stationary 
part behind the wheel and held in place by screwing the hose coupling up 
against it. We found, however, that tbis was only a partial solution of the 
trouble, as the vibration of the rear end of the shaft bearing against this 
stationary part or nozzle pièce, caused the hose coupling to work loose." 

This difficulty was overcome by screwing the nozzle coupling 13 into 
the rear end of the casing, and against, but not to, the stationary tur- 
bine member H-, which latter has also a smooth outer surface which 
fits against shoulder 15 of the casing. By this construction, and such 
connection to the casing, the nozzle is not subjected to direct shaft 
thrust, but serves as a fixed nut lock and holds the rear bearing stable. 
This member 13, while serving to hold the motor and rear bearing in 
place for working conditions, may also be detached and permit the 
motor being taken out through the rear of the shell. This device was 
embodied in claim 1, which reads as follows: 

"1. A rotary motor having a casing, a revoluble motor élément therein, a 
shaft carrying said motor élément and projecting forwardly and rearwardly 
therefrom, a bearing member carried by the casing for the forwardly project- 
ing portion of the shaft, a ported admission member removably secured in the 
rear portion of the casing and carrying a bearing for the rearwardly project- 
ing portion of the shaft, and a hollow inlet member detachably connected 
with the casing and engaging the admission member to normally retain it 
against rearward movement, substantially as described" 

— and in various combinations in the other claims hère involved, viz., 
4, 5, 6, 7, 9, 11, 13, 15, 16, 22, 23, 30, and 31 to 41, inclusive. 

We are therefore of opinion the devices described in the several 
claims of thèse two patents hère in issue were novel, useful, and in- 
ventive. We further find they are embodied in the defendant's device. 

[2] It remains to consider the third patent, No. 983,034, one of 
the devices of which is shown in the accompanying patent Figs. 1 
and 2: 
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The motor is an air motor, not a turbine, anl is actuated by air of 
other motive fluid acting on the piston blade 10. In adapting solid 
pièce casings, such as \ve considered in the former patents, to use in 
an air motor with a revolving blade, such as hère shown, it is apparent 
that, to prevent pressed air escape, there must be an accurate angle 
between the inner surface of the front cylinder head, and that of the 
cylinder wall, in order that such angle should properly coact with a 
corresponding angle on the blade To mechanically make such angle 
in the inside of the front head of the solid shell was difficult, if not, 
indeed, impossible. It was also important that the cylinder walls and 
head be internally hardened to meet the wear caused by the rapid 
traveling blades. Thèse difficulties were met and overcome by the 
device of patent No. 983,034 hère in suit. Without entering into 
minute détails, we may say that Elliott's device consists substantially 
in building up from the open, rearward end of a solid outer shell, 
provided with an intégral front head, an inner cylinder composed of 
parts already hardened and which when put in place were locked in 
place and formed an angle which accurately fitted that of the blade. 
In Fig. 1 the solid, one-piece outer shell with a head adapted for a 
forward shaft bearing is numbered #. The bushing of the front bear- 
ing is numbered 6 and its flange, numbered 8, right angles so as to 
seat forwardly against shoulder 9 of head 3. Against this bushing 
flange is placed the circular, hardened disk IS. This disk is introduced 
from the rear, open end' of the shell and forms the front end of the 
cylinder. Abutting against the periphery edge of this disk is the hard- 
ened, inner cylinder 11 which is also introduced from the rear, open 
end of the outer shell, and is locked against rotation by numbers 30 
and 31 in Fig. 2. Against the rear end of cylinder wall 11 a rear 
end or head is built up by the hardened, circular plate or disk 13, 
introduced from the rear, open end of the outer shell. This latter 
head is seated against the flange 14- of bushing 7, which latter sur- 
rounds the rear bearing 18 of the motor shaft. In this manner an 
accurate angle is formed by the junction of cylinder wall 11 and 
end plate 13 to coact with a corresponding angle on blade 10. The 
end bushing 7, abutting at its front end against shoulder 18, and at 
its rear end against shoulder 17 of the reduced section of shaft 5, 
tends to prevent shaft-play in either direction. The inner cylinder 
and other parts of the mechanism are locked in place by the device 
referred to in patent No. 983,032, and the whole forms a unitary, 
co-operating combination. The device, as embodied in claims 10, 
11, 13, 14, and 15/ we find to be novel and useful and to involve in- 
vention. 

1 "10. In a portable rotary motor, a portable outer caslng having an Intégral 
head at its forward end, and open at the rear end, a motor cylinder removably 
seated in said casing and removable through the open rear end, means for 
holding the cylinder from rotary movement within the casing, a motor shaft 
having a forward bearing in the intégral head, a motor élément connected 
to said shaft, and a removable bearing and admission member having a bear- 
ing for the rear end of the shaft, said shaft, motor élément and rear bearing 
ail being removable through the rear end of the casing, together with means 
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Without describing the defendant's motors in détail, it su/Sces to 
say we find they infringe the claims in issue on thèse several patents. 

The decree below will therefore be set aside, and the case remand- 
ed, with instructions to enter a decree adjudging the several claims of 
patents Nos. 874,174, 983,032, and 983,034, hère in issue, valid and in- 
fringed. 

for normally securing said parts against endwise rearward movement, sub- 
stantially as described. 

"11. A rotary motor comprising an outer casing or shell having an intégral 
head at one end carrying a shaft bearing, sald shell belng open at the other 
end, a cylinder inserted In the casing from the open end thereof and secured 
against rotation, a statlonary ported admission member inserted through the 
open rear end of the outer casing, and a rotary motor élément within the 
cylinder, substantially as described." 

"13. A rotary motor comprising an outer portable casing or shell having a 
bush bearing carried at one end thereof, and of smaller diameter than the 
casing, sald shell being open at the other end, a cylinder inserted in the casing 
from the open end thereof and secured against rotation, a statlonary ported 
admission member inserted through the open rear end of the outer casing, 
means for securing said member in place, and a rotary motor élément within 
the cylinder. 

"14. A rotary motor, comprising an outer casing or shell open at one end 
and having an intégral head at the opposite end provided with a shaft bearing 
therein, an open-end cylinder removably seated in said casing or shell, a re- 
movable head within the opposite end portion of the casing or shell, and also 
having a shaft bearing, a securing member engaging the removable head and 
holding it in place, and a piston shaft journaled in said heads and carrying a 
piston blade, said cylinder, removable head and piston shaft and blade being 
ail removable through the open end of the casing or shell when the securing 
member is removed. 

"15. A rotary motor comprising an outer casing or shell having an intégral 
head at one end carrying a shaft bearing, said shell being open at the other 
end, a cylinder inserted in the casing from the open end thereof and secured 
against rotation, a stationary ported admission member inserted through the 
open rear end of the outer casing, a rotary motor élément within the cylinder, 
and means for locking the stationary ported admission member in place." 
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ELLIOTT CO. v. ROBERTSON. 

(Circuit Court of Appeals, Third Circuit. January 28, 1916.) 

No. 1950. 

1. Patents ©=>328— Vaudity and Infringement— Rotary Aie Motoh. 

The Elliott patent, No. 1,045,134, for a rotary air motor, for operating 
boiler tube cleanera, the essential' feature of wbich is a vent to the at- 
mospheric air to allow tbe escape of compressed air, which accumulated at 
tbe rear end of the shaft and checked its speed, discloses invention and is 
valid. The Elliott, Mills & Holt patent, No. 1,019,771, and the Mills & 
Conn, No. 1,053,055, for minor improvements thereon, by changing the di- 
rection of the vent and in introducing a lubricant into the motor fluid, are 
void for lack of invention. The first-nained patent also held infringed. 

2. Patents ©=»328— Validity and Infrinoement— Turbine. 

The Elliott & Faber patent, No. 983,032, (or a turbine, for operating a 
boiler tube cleaner, held valid and infringed. 

Appeal from the District Court, of the United States for the West- 
ern District of Pennsylvania ; Charles P. Orr, Judge. 

Suit in equity by the Elliott Company against John F. Robertson, 
trading as the John F. Robertson Company. Decree for défendant, 
and complainant appeals, with cross-appeal by défendant. Reversed in 
part. 

For opinion below, see 219 Fed. 899. 

Bakewell & Byrnes, Clarence P. Byrnes, and G. H. Parmelee, ail 
of Pittsburgh, Pa., for appellant and cross-appellee. 

Gifford & Bull, J. Edgar Bull, and Chas. S. Jones, ail of New York 
City, and Synnestvedt, Bradley, Lechner & Fowkes, of Philadelphia, 
Pa., for appellee and cross-appellant. 

Before BUFFINGTON, McPHERSON, and WOOELEY, Circuit 
Judges. 

BUFFINGTON, Circuit Judge. In the court below the Elliott 
Company, the owner of six separate patents hereinafter referred to, 
filed a bill against John F. Robertson, trading as John F. Robertson 
Company, wherein infringement of said patents was charged in the 
sale of certain rotary air motors for .cleaning boiler tubes. Two of 
the patents were subsequently withdrawn, and the case proceeded on 
Nos. 983,032, 1,019,771, 1,045,134, and 1,053,055. The court below, in 
an opinion reported at 219 Fed. 899, dismissed the bill on the ground 
the several claims of such patents were either invalid or not infringed. 
Thereupon the Elliott Company took this appeal. 

[1] The art hère concerned is that of devices for cutting the scale 
from boiler tubes. Such devices consist generally of three distinct 
f eatures : First, an interior motor or turbine ; second, a compact motor- 
inclosing shell ; and, third, a scale-cutting exterior attachaient actuated 
by the motor. The scale-cutting exterior attachment was the subject 
of litigation in one of the District Courts of this circuit, and a référ- 
ence to that case (Liberty Mfg. Co. v. American Brewing Co., 155 
Fed. 900) avoids a présent restatement of that élément of the cleaner. 

<Ê=»For other cases see saine topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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The second élément, namely a compact motor-inclosing shell, was the 
subject-matter involved in another case in this circuit and a référence 
to the opinion of the lower court (Elliott v. Lagonda Mfg. Co., 222 
Fed. 946) will likewise obviate a présent resta tement of that élément. 
This case involves the remaining élément, viz., the motive power of 
the cleaner. For a long time such motors were water turbines, and 
such motors .were used in the apparatus involved in the cases referred 
to above. The présent case involves motors using air, which hâve 
only corne into use in this art in the last few years. It was recog- 
nized that air motors would be more désirable in cleaner service than 
water turbines. In that regard the proof is: 

"Air motors are advantageous over water motors, because easler to operate; 
there being no water to eontend with, they develop a great deal more power 
and cost much less to malntain." 

The proofs show that the plâintifï began the use of air motors in 
cleaners in 1906 with the sale of 3 air motor machines, and within 
three years their business had grown to over 300 per year. When it 
came, however, to the use of rotary air motors, a serious difficulty was 
encountered, in that, while such a motor would start off under load at 
the required high speed, it would soon, for some unaccountable reason, 
slow down and fail to develop the necessary power. For example, one 
Van Ormer, in patent No. 969,010, devised the rotary motor hereafter 
shown. It so attracted the attention of the complainant company that 
it purchased Van Ormer's patent and began to develop it commer- 
cially. In that respect the proof is: 

"The flrst motor that we attempted to build on a commercial scale lg that 
of Van Ormer, No. 969,010, dated August 30, 1910. The flrst difficulty that we 
encountered on this motor was that, in putting it on the test ways, it started 
in at a very high speed, but after running a few seconds the speed began to 
dwindle, and toward the end of the run of say a minute the speed was very 
much lower than at the beginning." 

This difficulty was overcome by the device shown in patent in suit 
No. 1,045,134, for a rotary motor, applied for by W. S. Elliott Janu- 
ary 20, 1908, and granted November 26, 1912, and illustrated in 
the herewith Fig. 1 : 

<9tr. 1,045,13+ ~* 




From this construction it will be seen that S is a closed, eccentrically 
located piston chamber, in which the blade W is rotated by compressée! 
air introduced from admission chamber 9. The piston shaft 13 has 
a front bearing journaled in bushing H and a rear bearing journaled 
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in bushing 15. This rear bearing 15, being reduced in size, thrust 
shoulders 16 at one end and corresponding, but unnumbered, thrust 
shoulders at the other end, prevent endwise thrust movements. Turn- 
ing at this point to the accompanying drawing of Van Ormer's patent, 
No. 969,010 it will be seen it shows a rotary air motor of the same 




gênerai type, actuated by compressed air and having a forward and 
rear bearing for the shaft. Under the strain of operative thrust the 
rear end of shaft 4 would press on thrust plate 81, but Van Ormer 
prevented their contact by what he calls anti-frictional balls. His 
words are: 

"Seated between the rear end of the shaft 4 and the thrust plate 21 In the ad- 
mission head are a séries of anti-friction balls 22, which also form a thrust 
bearing for the shaft." 



This was the Van Ormer device, which complainant undertook to 
make commercially, and which, as the proofs show, was unable to 
maintain its initial speed. In the light of after events, the occult rea- 
son for this unaccountable action becomes clear. In interposing thèse 
anti-friction balls to receive the end thrust of the shaft and prevent 
such shaft from contacting with thrust plate 21, Van Ormer left a 
narrow space or crevice between the thrust plate and the shaft into 
which the compressed air from the piston cylinder gradually crept 
through the rear shaft bearing and there accumulated. The proofs 
satisfy us that it was this gradually increasing accumulation of com- 
pressed air at the end of the shaft which in time reduced the speed of 
the shaft. When once discovered, the defect was solved in a simple, 
but effective, manner by Elliott's device in the patent now under re- 
view. 

Turning to the drawing from that patent, it will be seen that Elliott 
relieved the pressure of accumulated compressed air at the rear end 
of the shaft by venting the chamber to atmospheric pressure. In that 
regard the patent says : 

"The piston shaft is of reduced diameter within the rear bushing 15, forrn- 
ing a thrust shoulder 16 within said bushing, and its inner end bas a head or 
collar 17 which turns in a space or chamber 18 within the head k- This 
space or chamber is forined with a vent opening 19 which leads outwardly 
from said chamber to the atmosphère. The purpose of this vent opening is 
to relieve the piston shaft from the efCect of any accumulation of air which 
might other wise occur in the space or chamber 18 by reasoa of leakage frorn 
the cylinder through the rear bushing 15." 
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Such venting for the purpose indicated was wholly new in the use 
of rotary air motors in boiler tube cleaners, and was at once recognized 
as a thing of value in that art. It became the subject of a protracted 
interférence proceeding between Elliott, Darlington, Mills, Conn, and 
Van Ormer, in which Elliott finally prevailed, and was awarded, 
inter alia, the claims of broad character found in those hère in issue. 1 
We find nothing in the art to forestall Elliott's conception, and it seems 
to us his application was timely after his réduction to practice, which 
followed his expérimentation. We are also of opinion the device was 
inventive in character. Elliott's contribution was in discovering the 
existence of an unvented pocket or chamber and the benefits that would 
accrue f rom venting it. The art owes to him the création of a vented 
chamber at the shaft end, which did away with injurious shaft-bearing,' 
compressed air escape. In that regard Prof essor Wagner well says : 

"This patent is for providing rneans for relieving the air pressure at the 
end of the piston shaft in a rotary air motor. Mr. Williams argues that it was 
merely an act of mechanical skill to make an opening to relieve the air 
pressure. In view of the fact, however, that no vent was provided in Troxler, 
Mclntosh, or Van Ormer, where a similar accumulation of pressure must hâve 
occurred, according to Mr. Williams' own statement, it seems reasonable to 
suppose that there was some invention in discovering that a pressure did 
exist at the end of the piston shaft, and did produce detrimental friction, and 
that a vent hole might be used to relieve this pressure, and thus eliminate 
the detrimental friction." 

We accordingly hold the claims in question are valid. 

But while we so regard this patent, we cannot accède to the appel- 
lant's contention that patents No. 1,019,771 and No. 1,053,055, which 
are based upon the vented chamber of No. 1,045,134, are also valid. 

iThe claims awarded were as follows: 

"1. In a rotary motor. a piston shaft, a rear bearing for said shaft, an air 
space adjacent to said bearing, and means for venting said space, substantially 
as described. 

"2. A rotary motor having an air space at the rear end of the piston shaft, 
and means for venting said space, substantially as described. 

"3. In a motor, a piston shaft and an air chamber adjacent to one of the 
bearings of said shaft, and having a vent opening leading therefrom, sub- 
stantially as described. 

"4. In a motor, a cylinder having a longitudinally extending admission port, 
ported heads fltted to the ends of the cylinder and detachably secured there- 
to, said heads having bearings for the motor shaft, and the rear head having 
an admission chamber therein, the rear head having a vent opening therein 
communicating with the rear shaft bearing, substantially as described. 

"5. A rotary motor having a chamber containing a motor élément, a shaft 
on which said élément is mounted, said shaft having front' and rear bearings, 
the front end of the shaft extending beyond the front bearing for attachaient 
to a tool, and the rear bearing terminating and being inclosed within the rear 
end of the motor, means for admitting working fluid to the cylinder throûgh 
its rear end, and means for relieving the accumulation of fluid at the rear 
end of the shaft, substantially as described. 

"0. A rotary motor having a fluid supply pipe connected at its rear head, 
and having a longitudinally extending port leading to the cylinder, a motor 
shaft having its axis parallel to the axis of the supply pipe, the rear bearing 
for said shaft being located in front of the supply pipe connection, and there 
being an air space adjacent to the end of said shaft, substantially as de- 
scribed." 
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In piractice it was found that the venting of this chamber was in one 
feature objectionable, because the air was vented in the face of the 
operator. Thereupon the obvious expédient was adopted of venting 
the chamber into the exhaust, which vented at the forward end of the 
motor. We find no error in the court below holding the claims which 
were based on this mechanical change invalid. 

So, also, in regard to patent No. 1,053,055, we agrée with the court 
below in holding the claira of this patent was invalid. Carrying lu- 
bricants in a motor fluid was a well-recognized method of lubricating 
motors, and one of the incidental advantages disclosed by the use of 
Elliott's vented chamber was that, as compressed air passed from 
the piston chamber to the venting chamber, it oiled the bearing. Un- 
der the terms, "means for introducing lubricant into the motor cham- 
ber and causing it to mix with the motor fluid, whereby some of the 
lubricant will be carried to the rear bearing by pressure leakage," the 
patentée of No. 1,053,055 now sought to monopolize this well-known 
practice when it came to be applied to a motor with a vented chamber. 
If sustained, the practical effect of this would be that if one had 
a license to use Elliott's vented chamber, or, to put it in the words 
of his first claim, "in a rotary motor, a piston shaft, a rear bearing 
for said shaft, and air space adjacent to said bearing, and means for 
venting said space," and desired to lubricate such motor by the well- 
known method of air and lubricant mixture, he could not do so with- 
out paying tribute to another patentée for using that old and well- 
known method of oiling. We agrée with the court below that the 
claim hère in issue, numbered 10, is invalid. 

Turning next to the infringement of the patent first discussed, viz., 
1,045,134, the defendant's motor is shown in the accompanying draw- 
ing, in which number 11 is the front and number 1% the rear bear- 
ing, which has no outlet leading from the extrême end. Its construc- 
tion, therefore, is like Van Ormer, in that the compressed air leaking 
along the rear shaft bearing would in time work its way back of 
the crevice between the shaft end and the thrust plate. But such 

Section Through Exhaust Port. 
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rearward passage of the air is prevented by the défendant joumaling 
midway the groove shown in the figure, from which gathering groove 
passage %1 allows escape of the compressed air to the atmosphère. 
Since compressed air f ollows any avenue leading to normal atmosphère, 
it obviously could not further follow the bearing, so as to accumulate 
at the rear, but would take the path of least résistance, which it finds 
in the atmospheric vent. When the rearwardly traveling compressed 
air reaches the midway vented groove, it is shorn of its harmf ul power. 
The defendant's vent simply forestalls, midway of the bearing, what 
Elliott did at the bearing end. Unless physical laws be suspended it is 
obvious that if the defendant's vent vvere closed, and another placed 
at the rear of the bearing, there would be no functional différence in 
the substituted vent's power to relieve air compression. The relief 
of compressed air pressure lies in the fact of outlet, and not in outlet 
location or form. 

The claims of Elliott's patent hère in issue are variousiy described 
as an "air space adjacent to said bearing," "an air space at the rear 
end of the piston shaft," "the rear head having a vent opening therein 
communicating with the rear shaft bearing," "means for relieving the 
accumulation of fluid at the rear end of the shaft," etc. Thèse several 
statements show that Elliott's venting disclosure had a wider range of 
appropriate description than the restriction of it to the one précise 
form in which he illustrated it and showed it could be practically ap- 
plied. And, indeed, referring only to the single phrase, "an air space 
at the rear end of the piston shaft," we may fittingly quote the lan- 
guage of this court in Carnegie Steel Company v. Brislin, 124 Fed. 
221, 59 C. C. A. 651, where it is said: 

"Again, the claim of the patent In suit, as well as the description contalned 
in the spécifications, requires a feed roller table, pivoted at its outer end. 
Interpreted reasonably^ this, of course, does not mean the very tip of the 
outer end, but the functional outer end for the purpose of pivoting." 

To our mind the defendant's outlet is at the functional end of the 
rear bearing, because it is there for the functional purpose of prevent- 
ing objectionable air compression at the end of the shaft — for it is 
obvious, unless there was mid-shaft venting there would be end-shaft 
compression. So holding, we must adjudge défendant infringes. 

[2] It remains to consider patent No. 983,032, granted to Elliott 
& Faber for a turbine. That patent we hâve discussed at length in an 
opinion of even date in Elliott Company v. Lagonda Company. By 
référence to such opinion we avoid needless répétition. As there 
shown, that patent is not for a turbine, or any form of motor, but 
concerns the second subdivision stated at the outstart of this opinion, 
viz., the motor-inclosing shell. In that regard the plaintiff's expert 
properly says: 

"The invention is not particularly concerned with the theory of the opéra- 
tion of the motor, but relates to the construction of a casing and the manner 
of attaching the parts wlthin the casing, so that the severe hammering ac- 
tion to which the machine is subjected may not loosen the connections. Con- 
sequently the invention is applicable to any. form of motor which may be used 
to drive a boiler tube cleaner and enters the tube with the cleaner head. 
The particular feature of the Elliott & Faber invention. (No. 983,032) ls the 
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provision of the casing within which aj ported statlonary admission member 
carrying the rear bearing for the rotary élément of the motor is located and 
held in place and securely locked by some means such that, when the locking 
member is removed, the statlonary partition member may be rernoved from 
within the casing through the rear end." 

It will be noted that the two claims hère in issue 2 are directed to 
the particular features of an exterior casing for a dual bearing motor, 
the rear bearing of which is locked in the shell and is removable 
through the rear opening end of the shell when the holding means 
is unlocked. This feature of the patent was fully discussed in the 
opinion of even date above referred to. Placing claim 35 on défend- 
ants structure, we fmd in such structure "a rotary motor having a 
casing." It has "a revoluble motor élément within the casing." It has 
"a shaft supporting said motor élément, and extending forwardly and 
rearwardly therefrom," and has the feature of "the forwardly pro- 
jecting portion of the shaft having a bearing within the casing." 
Turning to the shaft bearing, we nnd that, like the claim, the défend- 
ant also has "a ported admission member carrying a bearing for the 
rearwardly projecting member of the shaft," and in screw-threaded 
and locked tie rods, not shown in this figure, but which clamp the two 
heads together, défendant uses "means whereby said member is nor- 
mally held against rearward movement." And in this bearing member 
of defendant's motor, removable through the rear end of the casing 
when the tie rods are unclamped, it embodied the claim élément of 
"said member being removable rearwardly from within the casing 
through its open rear end when the securing means are removed." 

In accordance with the foregoing views, it follows that, in so far 
as the decree below dismissed the bill as to patents Nos. 1,019,771 and 
No. 1,053,055, it is affirmed; that in so far as it dismissed the bill 
as to patents Nos. 1,045,134 and No. 983,032, it is reversed. The cause 
will therefore be remanded, with instructions to reinstate the bill as 
to the two latter patents and to enter a decree adjudging claims 35 
and 36 of No. 983,032, and claims 1, 2, 3, 4, 5, 6, 8, 9, 10, 11, and 
16 of No. 1,045,134, valid and infringed, and directing an account- 
ing. The costs in this court and the court below will be divided. 

2 "35. A rotary motor having a casing, a revoluble motor élément within 
the casing, a shaft supporting said motor élément and extending forwardly 
and rearwardly therefrom, the forwardly projecting portion of the shaft 
having a bearing within the casing, a ported admission member carrying a 
bearing for the rearwardly projecting portion of the shaft, and means where- 
by said member is normally held against rearward movement, said member 
being removable rearwardly from within the casing through its open rear end 
when the securing means are removed, substantially as described. 

"36. A rotary motor comprising a casing, a front bearing therein, a ported 
stationary member closing the re;ir part of the casing and containing a shaft 
bearing, said ported' member being removable through the rear end of the 
casing, a shaft journaled in the bearings, a rotary élément carried by the 
shaft and located between the bearings, and clamping means for locking the 
ported stationary member in place, substantially as described." 
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AMERICAN BRAKE SHOE & FOUNDRY CO. v. UNITED STATES BRAKE 

SHOE CO. 

(Circuit Court of Appeals, Third Circuit February 14, 1916.) 

No. 1974. 

Patents <S=>328 — Validitt and Infbingement — Beake Shoe. 

The Gallagher patent, No. (351,031, for a brake shoe, claim 5, the gist 
of winch is the reiuforcement of the ductile métal lug of the prior Robls- 
chung patent by projections from the cast métal of the shoe, was not 
anticipated, is novel and useful, and discloses invention ; also held in- 
fringed. 

Appeal from the District Court of the United States for the Western 
District of Pennsylvania ; Charles P. Orr, Judge. 

Suit in equity by the American Brake Shoe & Foundry Company 
against the United States Brake Shoe Company. Decree for défend- 
ant, and complainant appeals. Reversed. 

The f ollowing is the opinion of the District Court : 

In this patent suit there is little diffîculty in reaching a conclusion. The 
validity of United States patent No. 651,031, to J. D. Gallagher, under date 
of June 5th, 1900, for a brake shoe, is involved, as well as the question of 
infringement. 

The function of brake shoes is to retard révolution of car wheels when 
pressed against them. Because of the needed friction, coarse cast iron is used 
in their construction. Because of the tendency of cast iron to fracture when 
subjected to heavy jars or blows, it cas long been customary to cast the métal 
upon or around a plate or some other suitable pièce of steel or wrought iron, 
which helps to form the back of the brake shoe, and at the same tirue bas the 
function of preveuting a substantial part of the cast métal, if it be fractured, 
from falling into a switch or frog of the railroad. The brake shoes are at- 
tached to the heads of the brake beam, and by the opération of the latter in 
some approved way bear against the surfaces of the wheels. As a means of 
attaching the brake shoes to the heads of the brake beams, lugs of various 
kinds hâve been niade and used as an intégral part of the brake shoes. If the 
lug were niade wholly of cast iron, it would hâve a greater tendency to frac- 
ture than any other part of the shoe, because it is a coinparatively small part 
of the brake shoe extending therefrom, and therefore liable to break when 
carelessly handled before keyed to the head, and because the key is driven 
in by a heavy hainmer, thereby causing a strain at the top of the lug. It has 
therefore been customary to form the lug around steel or iron of some kind 
other than cast iron. Such other iron or steel in the lug has sometimes been 
of the same pièce as that used in the back of the brake shoe, and has some- 
times been of a separate pièce, attached, however, to the other. In either 
case, however, the cast iron is under, around, and over the lug (ëxcept where 
the key is intended to enter), thus keeping the softer métal in proper shape, 
whlle the softer métal, on the other hand, keeps the cast iron free from frac- 
tures which would soon render the brake shoe useless. 

Turning to the patent in suit, we find the patentée, in explanation of the 
nature of his alleged invention, uses the follovving language: "I hâve found 
after much experiment that a back for a brake shoe may be made out of 
mild steel and formed in dies, so that the back and ail the fastening devices 
for attaching the shoe to the brake head are in one pièce, that this back may 
be attached to a cast iron wearing.face in such a way that the cast iron of the 
wearing face will reinforce the lugs or other fastening devices, thus stiffening 
them and insuring against bending, and this shoe thus made may be worn 
down until the back itself is wholly worn away, even down to the brake head. 
While I hâve used mild steel in my experiments, and consider it the best métal 

<g=>For other cases see same topio & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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to be used for thls purpose, and shall use It in my description of the shoe, it 
is obvions that any other métal that is capable of being formed in dies and 
has sufficient toughness or tenacity may be used in its stead. I refer especial- 
ly to metals capable of being formed in dies, for the reason that, while other 
methods of making the back of this invention may be used — such, for in- 
stance, as making them out of malléable iron — and such a back would, if 
the fastening devices were reinforced by a rigid métal, be within this inven- 
tion, still I do not now consider such a back practical on account of its great 
expense." 

The only claim relied upon by the plaintiff is claim 5, which is as follows: 
"5. A brake shoe having one or more fastening devices to attach it to the 
brake head made of a ductile métal reinforced in their projecting portions by 
projections from the cast métal of the shoe, substantially as described." 

It is urged that that claim is broad enough to cover a construction whereln 
the plate of ductile métal and the loop of ductile métal forming the lug are 
not of the same pièce, but are separate pièces. A careful reading of tbe entire 
patent and a study of the drawings made part thereof, fails to reveal a sug- 
gestion that Gallagher intended to disclose what the plaintiff now relies upon. 
The plaintiff has never made lugs upon the brake shoes manufactured by it in 
accordance with the design of the patent in suit. The ductile métal used by 
the plaintiff in the construction, of the backs and lugs of the brake shoes 
manufactured by it is in two separate pièces, the part used for the back being 
in the form of a plate eut from sheet métal, and the part used for the forma- 
tion of the lug being bent around the plate and ail reinforced by the cast iron 
forming the entire shoe. 

The Gallagher patent in suit, if by any possibility it can be deemed valid, 
is limited to the intégral construction of the ductile métal parts. But the 
Gallagher patent was anticipated by United States patent No. 495,269, to 
Robischung, under date of April 11, 1893, for a brake shoe. What has been 
heretofore called a plate of ductile métal is called by Robischung in his patent 
a skeleton on which the shoe is cast. This skeleton (Une 65, page 1, of his 
patent) "may be used conjointly with the lug B, or independent thereof, and 
may be intégral with the lug (see Fig. 4), or otherwise connected therewith 
(see Fig. 6), as preferred." This is clearly a disclosure of ail that appears in 
claim 5 of tbe patent in suit. There is no évidence in the case tending to 
show that the brake shoe of the patent in suit is better than the brake shoe 
of the Robischung patent. Indeed, the spécifie construction of neither is used! 
to-day by either plaintiff or défendant It is hard to understand how either 
of thèse patents could hâve been issued, unless it be that the Patent Office 
has not before it what is going on in the foundries and machine shops through- 
out the country. It is a matter of common knowledge that shapes of castings 
are infinité in their variety, and that, where strength is required in any 
part of a large or small casting, it has been customary to cast the iron around 
some other or différent métal of selected quallty and shape. 

The bill must be dismissed, at plalntiff's costs. Let a decree be presented. 

Frederick P. Fish, of Boston, Mass., and Paul Synnestvedt, of Pitts- 
burgh, Pa., for appellant. 
J. C. Sturgeon, of Erie., Pa., for appellee. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit 
Judges. 

BUFFINGTON, Circuit Judge. In the bill in the suit before us, 
the American Brake Shoe & Foundry Company, the owners of patent 
No. 651,031, granted June 5, 1900, to Joseph D. Gallagher, for a brake 
shoe, charged the United States Brake Shoe Company with infringe- 
ment thereof. On final hearing the court belovv held the patent invalid. 
From a decree dismissing the bill, the American Company took this 
appeal. 
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Gallagher's patent concerns brake shoes for cars and locomotives. 
The strains on such shoes in the heavy équipaient of modem railroad- 
ing are enormous, the proofs showing that they are forced against the 
wheel with as much as 20,000 pounds pressure, and the wheel drag 
on them is. from 2,000 to 5,000 pounds. Cast iron lias proved bèst 
adapted to meet this strain. Prior to Gallagher's device, the cast iron 
shoes in common use were cast with an intégral cast iron lug. By 
means of a key passing through an opening in such lug, the shoe was 
attached to the brake beam. 

The objections to a cast iron shoe are shown in the testimony. 
Speaking of the action of air brakes, a witness says : 

"The shoek to the brake shoe was such that It was very apt to break at 
the angle foï'med by the lug and the back of the shoe, that being always the 
weakest place in the casting, and it would also break when worn thin or worn 
half through ; it was liable to break anywhere and the resuit of the break 
was that the broken portion, which wasn't attached to the break head, would 
fall onto the track, and might get into a frog, and repeatedly accidents hap- 
pened." 

To increase the life of the shoe, chilling the cast iron was tried. 
This developed f urther weakness, the testimony being : 

"When the shoes were chilled the top of the lug, which was only three- 
eighths of an inch thick, and sometimes, due to rather poor work, not so thick, 
they would be apt to break through in throwing on the heap or in the 
keying of the brake shoe to the head. That key is driven in by a heavy ham- 
mer, and of course the strain is up against the top of the lug. Now, if this is a 
little weak, that would be eut out by the leverage, the wedge action." 

The patentée in his spécification fairly sets forth the mischiefs in- 
cident to cast iron lugs, when he said : 

"There has been a great tendency of the fastening and other lugs on thèse 
shoes to break either under the strain of service or in handling the shoes 
during the shipment, and this has been espeeially true of chilled shoes, owing 
to the character of the métal from which they are necessarily cast." 

Attempts were made to overcome this difficulty. Thèse are fairly 
summarized in the application of the patent: 

"Some inventors hâve inserted in the casting rods running longitudinally of 
the shoe, some steel mesh and some wires, while others may employ backs of 
malléable iron [this manifestly refers to Kobischung's device, referred to be- 
low], wronght iron, or steel. Ail of thèse devices hâve the effect of more or 
less strengthening the shoe and of rendering less liable a break across the 
shoe, but none of thèse has done so perfectly, and most of them hâve been so 
expensive as to prevent their use. Ail of them, bave had either one or two 
serious defects — either no attempt was made to make the lugs on the back of 
the shoe of ductile métal, in which case they retained their liability to break 
off in use or handling ; or the lugs were formed wholly of ductile métal, in 
which case the lugs were exceedingly apt to be bent in the rough handling 
that such castings undergo before use, and when it was attempted to attach 
them to the brake head they would not fit, and were therefore useless. 

In view of thèse difficulties, the patentée well said : 

"The idéal shoe, of course, is one which is practically unbr.eakable In 
handling or when worn thin, and one which at the same time cannot in any 
part be bent out of shape by rough usage, and which can also be cheaply 
made." 
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Thèse three factors — first, practical unbreakableness ; second, non- 
liability to bending; and, third, cheapness — were, as we shall see, ail 
happily met by the device of the patent in suit. Before turning, how- 
ever, to the mode in which Gallagher sought to overcome thèse diffi- 
culties, référence should be made to the attempt of Robischung, in pat- 
ent No. 495,269, granted April 11, 1893, to solve one of thèse diffi- 
culties. By référence to that patent, it will be seen that Robischung 
inserted in his shoe castings a back of malléable iron or steel, which 
strengthened the shoe ; but this attaching lug made the shoe imprac- 
ticable, because, being made entirely of ductile métal, it was liable to 
bend. And it is apparent that, when the lug is bent, its key opening 
will be out of alignment when the key is attempted to be inserted. That 
Robischung made a valuable contribution to the art, in imbedding in 
the body of the back of the brake shoe a ductile métal back, is quite 
apparent, and in that respect Gallagher made no additional contribu- 
tion to the art; but it is equally apparent that, if the development of 
the art had ended with Robischung's ductile métal back, the art would 
still be using brake shoes of the old type, as indeed it did for the seven 
years from 1893, when Robischung's patent was granted, until 1900, 
when Gallagher patented his device. This patent of Robischung was 
bought by the plaintiff in this case, and attempts were made, without 
success, to commercially introduce it. In that respect the uncontra- 
dicted testimony of Gallagher, the présent patentée, is : 

"Robischung described and claimed a perfect commercial back, because ne 
made it of any kind of malléable métal, and there lias been no material im- 
provement on the Robischung patent back since his patent; but his lug was 
impossible. I had used in expérimenta in the Lappan Company malléable iron 
hooks on drivers' shoes, to rnake a forrn of attaching them, and they were im- 
praticable. They took up too much space. The Robischung lug was too 
massive. Insert that in a shoe, and it goes down, in order to get a perfect 
grip, half to three-quarter ways the width of the shoe, and it renders the 
shoe so fragile that it is of no earthly use. That is one of the Robischung 
shoes. If I would take that and drop on it! another shoe, it would break 
right in two. Q. You mean the lug? A. Yes, right over the lug." 

From this testimony it will be seen that although Robischung's pat- 
ent was purchased at a large price, and attempts were made to use it, 
while it had some valuable suggestions, it resulted in no practical brake 
shoe, and had made no impress whatever on the art in the seven years 
following its grant. Recognizing the desirability of the ductile métal 
lug as one which would not break when keyed up or bend in handling, 
Gallagher's idea was to retain Robischung's ductile back and ductile 
lug, and in this way secure the lug and body toughness requisite to 
prevent breakage. But he went a step further. He overcame what 
Robischung had not, and what made it a failure, viz,. the liability of 
Robischung's ductile lug to be bent out of shape, and so prevent its 
alignment with the key. Gallagher, there fore, introduced the wholly 
novel idea of reinforcing the ductile lug with métal raised from the 
cast métal of the shoe. This simple and novel cast métal lug reinforce- 
ment gave the ductile lug the stiffness necessary to prevent it from 
bending. In essence, Gallagher's device was coupling ductile métal 
iug strength with cast métal lug immobility. His mère mechanical 
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change was small in size, but large in function, in that he changed 
from an unsafe to safe agency the link between the brake shoe body 
and the brake beam. This link, strong in its tensile and unbreakable in 
its cast iron métal, made a dependable Connecting link, which in a novel 
and efficient way coupled the brake shoe body to the power. 

The device of Gallagher centered in his reinforced lug. This re- 
inforced lug was his contribution to the art, and it was cast iron rein- 
forcement that made possible the élimination of a breakable cast métal 
lug. He took the métal back of Robischung, but, instead of adopting 
his ductile lug, he reinforced it with cast métal, and thereby solved the 
problem. The gist of Gallagher's device, and of the claim hère in 
issue, consists of fastening devices "made of ductile métal reinforced 
in their projecting portions by projections front the cast métal of the 
shoe." This is freely admitted by the witness Gallagher, whose testi- 
mony is: 

"Q. You hâve stated that you purehased the Robischung patent while you 
were connected with the complainant company. Do you recollect at this 
time what you paid for this patent? A. I paid $25,000 for it Q. I further 
gather from your testimony that in your patent hère in suit you don't prétend 
to describe any improvement on the Robischung back, do you? A. No, sir. 
Q. As I understand, your invention consists of an improvment of the Robis- 
chung lug? A. Wholly. Q. You practlcally use, and hâve used since the 
purchase of this Robischung patent, the Robischung back, hâve you not? A. 
Yes, sir. Q. Did you ever use the Robischung lug as described and shown 
in the Robischung patent? A. Never." 

Referring to Gallagher's patent, ^ 

it will be seen he provides a back * B f'^f jj 9 

A, made of a tough steel, which is ^___}JS^—F^ ' 

pressed by dies into the various ^ ^______— — fo/ tf 

shapes shown in the several figures. • '2 z ' «-- V""^o f> ^. 

This back contains openings B B, n Jf<^\\ '*L^ c L2== ==s0!! ** === ^ 

through which the molten métal may e p%rtf° o^C^^**°^°^ 

flow in casting, and has a central YvS. ^^^^^ 

lug D, passing through the keyhole x^*^^ 

E of which the shoe is keyed to the 

brake head. Gallagher's preferred method of casting his shoe and ob- 

taining the desired amount of molten métal to reinforce the ductile 

métal lug is thus set f orth in his patent : 

"I prêter to do this in the following manner: I flrst prépare the mold just 
as I would if I intended to make a solid cast iron shoe, only I hâve on the 
pattern small bosses corresponding with but larger than the holes or the 
rectangular apertures B B in the back. When the mold is formed, I insert 
into the mold at the back or top of the shoe the back, being careful to so 
place it that, where narrower than the shoe, the iron will flow around its 
edge and imbed it flrmly in the cast métal, and insert in the keyhole E a core 
of the exact size of the required keyhole, and I anchor this back in any of the 
usual ways. When this is done, I close the mold and pour in the molten iron, 
which forms the body F of the shoe. This molten iron flows through the 
holes behind the end lugs C G and forms a backing or reinforcement for 
thèse lugs, as shown by the dotted Unes G G in Fig. 5. It also flows through 
the holes or rectangular apertures B B and into the dépressions behind them, 
made by the small bosses on the pattern, and forms the bosses shown at H H 
in Fig. 5. It also flows up into the lug D around the core B and reinforces 
230 F.— 40 
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the steel shells of the lug D as shown at I in Fig. 5. It also flows around 
the edges of the back wliere narrower than the shoe." 

The resuit of this opération is summarized by Gallagher in this state- 
raent : 

"Thus in this one opération I both flrmly attach a back to the face of 
the shoe and I also strongly reinforce and stiffen the lugs on the back on 
which the greatest strain cornes in service and in handling." 

On this device the claim hère in issue, 5, was granted for : 

"A brake shoe having one or more fastening devices to attach it to the 
brake head niade of a ductile métal reinforced in their projecting portions 
by projections from the cast métal of the shoe, substantially as described." 

In making its commercial shoe, the complainant has in the as- 
sembling and casting of the shoe availed itself of the Robischung de- 
vice of assembling the lug and the supporting back separately. But 
this séparation ends while the shoe is Seing cast, for when ready for 
use the cast métal makes a unitary structure of back, lug, métal body, 
and métal lug reinforcement. This is quite fully set forth in the tes- 
timony, where Gallagher says : 

"If I understand the question correctly, you mean to ask me what inven- 
tion is in my patent over the Robischung. The invention lay in taking the 
unconiinercial idea and making it commercial. The Robischung device, so 
far as the back alone was concerned, was commercial. The Robischung device, 
so far as the lug was concerned, was impossible, both from the standpoint 
of mechanics and from the standpoint of cost. I took the gênerai Robischung 
idea and made a commercial product. Now, you might think that the mère 
bending up of the back or the forming of a steel lug was ail that was neces- 
sary ; but that is not true. If you form the back with the lug, as is shown in 
one of the figures of my patent, or if you use a separate steel loop, as I 
subsequently used in the commercial making of the shoe, and did nothing 
more, the back or lug, unprotected, projecting from the cast iron, was al- 
together too fragile for its service use. It might be very pretty in a pieture, 
but it wouldn't do in service. In order to make it serviceable, in order to 
enable its use in a commercial way, that ductile métal back or lug had to 
be stiffened by some métal, and the obvious métal to use was the métal of the 
shoe. Now, in order to make the thing commercial, I took the cast métal of 
the shoe and brought it up into and around the steel lug. That stiffened the 
steel lug, and that is the invention of the patent." 

The device has gone into extensive use. The proofs show that: 
"We made In 1902 probably half a million to a million of shoes. * * * 
Since 1902 we hâve made over fifty millions of those steel type reinforced lug 
shoes, and a number of millions of shoes that had modifications of that, but 
steel reinforced backs and lugs, which are not included in that fifty million. 
The resuit has been that the old form of shoe with a cast iron lug has prac- 
tically disappeared from the market, except under certain niinor individual 
uses." 

In our judgment, Gallagher 's device was novel, useful, and inven- 
tive, and his fifth claim valid. 

Turning to the question of infringement, we find the body of the 
defendant's shoe is made of cast iron, in which is embedded a wrought 
iron back extending the length of the shoe. The defendant's lug con- 
sists of a strip of wrought iron, which is looped around the back plate 
and projects above the body of the shoe. When the shoe is cast, this 
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loose métal lug becomes fixed in place, and is reinforced by projections 
of the cast métal of the shoe, which not only fill ail the space within the 
loop not occupied by the keyhole, but also reinforce it externally. The 
test of the alleged infringement is the finished structure ready for 
use. In that respect, we hâve in the defendant's brake shoe ail the 
éléments of claim 5, namely, the "brake shoe, having one or more 
fastening devices to attach it to the brake head, made of a ductile métal 
reinforced in their projecting portions by projections from the cast 
métal of the shoe, substantially as described." The mère fact of the 
loop and back being separate bef ore casting, and in the f orm shown in 
Robischung's device, doës not relieve it from infringement. If the de- 
fendant confined itself to Robischung's device of a simple tensile métal 
lug, it would not infringe. But it did not stop there. It took Robi- 
schung's separable ductile métal lug, and reinforced it with Gallagher's 
projections from the cast métal of the shoe. The resuit is that, when 
its shoe is in permanent usable form, we then find the ductile sep- 
arable loop is nxedly seated in place, and is reinforced in its project- 
ing portions from the cast métal of the shoe. No matter what its 
initial form, it is this final reinforcement of the projecting portions 
of the ductile loop by cast iron from the body of the 'shoe that déter- 
mines its infringing character. 

Finding both validity and infringement, the decree below must be 
reversed, and the record remanded, with directions to enter a decree 
adjudging the fifth claim of Gallagher's patent valid, and ordering an 
accounting. 



HANSEN v. SLICK. 

(Circuit Court of Appeals, Third Circuit January 27, 1916.) 

No. 1953. 

1. Patents @=a32S — Invention — Method of Eewoeking Woen Fobged Cab 

Wheels. 

The method of reforging worn car wheels embodied in the Slick patent 
No. 1,055,672, held not to disclose invention in view of the fact that the 
reshaping is done by the use of the presses previously invented and used 
to press new wheels from steel blanks and by substantially the saine 
opération. 

2. Patents <S=>51(1) — Patentable "Invention" — Pboduct of Technical, 

Skill. 

Modem conditions hâve made high engineering and mechanical skill 
ordinary incidents in many industries, and in such highly developed broad 
arts it is not everything that is beyond mechanical work that is to be deenv 
ed invention, but the gênerai public for whose benefit the patent System 
was created are entitled to the benefit of such technical skill as an inci- 
dental advance of commercial pursuits. 

[Ed. Note.— For other cases, see Patents, Cent Dig. §§ 66, 67, 69, 74 ; 
Dec. Dig. ©=51(1). 

For other définitions, see Words and Phrases, First and Second Séries, 
Invention.] 

3. Patents <S=51(1) — Patentable Invention — Mechanical Skill. 

Substantial advance, marked improvement, progressive steps in an art, 
however bénéficiai, are not in themselves évidence of invention, but are 

$=»For other capes see saine topic & KEY-NUMBER In ail Key-Numbered Dlgests & Indexai 
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to be expeeted, and as the art progresses more, engineering skill, more 
mechanical progress. but less invention, are naturally to be looked for. 
[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 66, 67, 69, 74; 
Dec. Dig. <S=>51(1).] 

Appeal from the District Court of the United States for the Western 
District of Pennsylvania ; Charles P. Orr, Judge. 

Suit in equity by John M. Hansen against Edwin E. Slick. From a 
decree dismissing the bill, complainant appeals. Affirmed. 

For opinion below, see 216 Fed. 164. 

James I. Kay, Robert D. Totten, and Kay, Totten & Powell, ail of 
Pittsburgh, Pa., for appellant. 

C. C. Linthicum and Franklin M. Warden, both of Chicago, 111., for 
appellee. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Cir- 
cuit Judges. 

BUFFINGTON, Circuit Judge. [1] In this case a bill in equity, 
under the provisions of R. S. U. S. 4915 (Comp. St. 1913, § 9460) was 
filed by John M. Hansen against Edwin E. Slick. The bill alleged that 
Hansen was the first inventor of a method of reworking worn forged 
car wheels, and applied for a patent therefor on June 13, 1908 ; that he 
was thrown into interférence on certain claims with Slick, the outcome 
of which was that the Court of Appeals of the District of Columbia de- 
creed said Slick was the first inventor, whereupon a patent was refused 
Hansen, and patent No. 1,055,672, was granted Slick. The bill prayed 
that Hansen be decreed adjudged entitled to a patent, that the Com- 
missioner be authorized to issue one to him, and that Slick be per- 
petually enjoined from asserting any claim to the alleged invention. 
On final hearing, the court below, in an opinion reported in 216 Fed. 
164, held Hansen was the first to invent the method; that he acted 
with due diligence in reducing it to practice, but that it did not involve 
invention. It thereupon enter.ed a decree adjudging that as between 
the parties Hansen was the prior inventor, but that the bill be dis- 
missed "because the subject-matter in issue in this case is not pat- 
entable to either of the parties." Thereupon Hansen took this appeal. 

As the question of invention is fundamental, it will be first con- 
sidered. The subject-matter of this controversy is the steel wheel 
used on railroad cars. In the past the wheels in common use were 
cast iron; but, with the development and cheapening of steel, the steel 
car wheel entered. into use. Following this, Mr. Hansen and his 
associâtes conceived the idea that car wheels could be pressed from 
blocks of steel in powerful presses. They accordingly designed such. 
presses, obtained patents for them, and began the construction of 
such presses and works suited for their opération. It was during this 
designing and constructing period the idea occurred to Mr. Hansen 
that, as their presses were fitted to initially press a steel car wheel 
from a block of steel, they were equally well suited to reform or 
repress a wheel that had been once used, and thereby fit it for use 
again. As the practice of initially pressing a wheel from a block was 
well known, it will be apparent that the only thing new in repressing 
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was the idea of repressing, and not the method of doing it. Whether 
used to press or repress, a car wheel press operated in the same way. 
Take, for example, the generic claim for reshaping which was in in- 
terférence, viz. : 

"The herein described method of re-forming a worn car wheel, consisting in 
heating the woru wneel and forglng the same to increase the diameter and 
reshape the tread and reshape and thicken the flange." 

It is évident that the opération hère described is precisely the same 
in function as in original pressing, and the only différence in product is 
that, when a block of steel is used as the blank, the product is a new 
shaped wheel; but when a worn wheel is used the product is a re- 
shaped one. In both cases the method and function employed is the 
pressure of an immobile exterior die to an interior mobile pièce of 
steel ; in one case a steel blank, in the other a worn wheel. Moreover, 
it will be seen that obviously the instant there was conceived the idea 
of reshaping a worn wheel the invention, if invention there was, was 
complète, and, with the known ways of pressing car wheels then in 
existence, there was no call for further inventive originality in finding 
a way to do it. 

It will further appear that the practice of placing some extra re- 
serve métal on some part of the wheel when originally made, which 
reserve métal could be used to make up for wear, a practice which 
both parties contend évidences invention, was not a part of the original 
conception. Turning to the proof, Hansen's testimony shows that, 
when he got the idea of repressing an old wheel, that and that alone 
constituted the invention. The test was simply the use of recognized 
agencies to carry out the plan. Thus Hansen says : 

"When the idea of reforging worn car wheels occurred to me, that is, by 
forcing the métal in the rlm outwardly and the hub inwardly, the whole 
thing was done, as the very die processes which we had been working on 
and in accordance with which we proposed to make new wheels, would apply 
to this reforging process. We, of course, knew the requirements of the rail- 
roads and buyers of wheels, that Is, that they would require différent thick- 
nesses of rims and différent sizes of bores, and as we developed the die System 
they were made with this in mind, and as an illustration, take a car wheel 
which had been made on our 214-inch rim dies, the same wheel could be re- 
forged on our 1%-inch rim dies." 

So, also, in speaking of his telling the witness Bierman of his plan, 
Hansen says: 

"I remember saying to Mm at the time that the thought occurred to me 
that by our system of car wheel forging we are able to reforge worn wheels." 

Referring to Hansen's first disclosure to him, Christianson, the chief 
engineer of the Forges Steel Wheel Company, who was preparing the 
plans for the presses for pressing wheels, says: 

"I thoroughly understood what Mr. Hansen had in mind as well as if 
working drawings had been made for this purpose, and it didn't seem any 
difficulty whatever to me, inasmuch as the dies we had already designed 
would do this work. * * * 

"Q. 38. Do you mean that you talked this over about making the reforging 
part of your scheme for making forged steel wheels on the day that you 
showed him the completed tracing of the tempering deviee, that is, August 11, 
1906? A. I understood it so, y es. 
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"Q. 39. And did you talk over including thls as part of the gênerai schéma 
at other times after your flrst conversation on the subject of reforging car 
wheels? A. Yes, Mr. Hansen brought that question up several times ; that is, 
he would try to 'reforge a wheel as soon as ne had an opportunity to do so. 
However, this did not impress itself very forcibly on my mind on account of 
having ail the appliances necessary to do his work already designed. In other 
words, it required no further considération on my part." 

That the subséquent manufacture of the wheel was a process of 
mechanical détail, the usual process of getting the die and the métal 
properly adjusted and proportioned, is apparent fr'om Christianson's 
testimony : 

"Q. 55. About when did they succeed in producing a full-sized wheel? A. 
On the 2oth of May, 1908, vve got ready to press the first full-sized wheel. and 
in this first experiment we found that we did not get the wheel complète. 
There were naany imperfections, and amongst other things we did not succeed 
in getting a full hub ; nor did we get a fui! tread and flange. The web of 
the wheel was fairly well formed. The broken outline shown on 'Hansen's 
Exhibit Drawing of First Wheel Pressed' shows the contour shape of the 
wheel we attempted to make. The continuous irregular Une B shows the 
wheel we made. The Une G shows the wheel we finally succeeded in making 
in conjunction with the broken line. In other words, by change of the dies we 
took the material as originally forged froin back of the rira, such as at D, 
and caused it to flll the upper part of the die as at E, and we took the métal 
back of the flange, as at F, and caused it to fill out the flange as at G. 

"Q. 56. About when did you succeed in producing a complète wheel, and 
was it exhibited any place? A. We succeeded in producing the first really 
perfect wheel about the lOth of June, 1908. I recollect us having to express, 
or having to send the wheel by express, to the Master Car Builders' Conven- 
tion at Atlantic City, which opened the 16th of June, 1908. 

"Q. 57. Did you hâve a number of experiments working with the dies and 
changing their shape to produee what you call the really perfect wheel? A. 
Yes, we had quite a good many. 

"Q. 5S. Were any changes made in the size or weight of the blanks? A. 
Yes, a good many changes were made also in the thickness of the blanks prin- 
cipally at that time. By forging the wheel we found that quite a lot of the 
material got lost somewhere that we could not account for, and in conséquence 
we did not get full tread and flange of the wheel. To remedy this, and in 
order to be able to use the blanks provided, we changed the dies so as to in- 
crease the thickness of the rim in order to get sufficient material to till out 
the tread and flange." * * * 

"XQ. 66. Did Mr. Hansen after August 11, 1906, disclose any other or fur- 
ther features of the proposed reforging method than those which he mentioned 
in the first talk in August, 1906? A. No, there was no other matter talked of, 
and the subject was to me at ail times very clear as to what was meant." 

That Hansen's idea was an addition of dies and presses then planned 
is also proven by Christfield, the mechanical engineer of the company, 
who says : 

"A. About the latter part of July, 1906, Mr. Christianson handed me a 
sketch showing an idea of Mr. Hansen for a teinpering device to temper the 
tread and flange of wheels by means of water working against the tread and 
flange. I understood at that time that this device was for the purpose of 
prolonging the life of the wheel. This sketch I laid aside for the présent, as 
I was very busy designing or working up détail drawings, schemes, etc., of 
machinery, which was to enter into the manufacture of forged steel wheels. 
About August 9, 1906, Mr. Christianson came to me and told me to drop every- 
thing that I had in hand and proceed with making a drawing for the teinper- 
ing device referred to. This drawing was completed on August 11, 1906, and is 
the drawing 'Hansen's Exhibit Drawing August 11, 1906.' On that day Mr. 
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Hansen and Mr. Christianson were in my office at Butler, and, in speaklng of 
the merits of the device, Mr. Christianson made some objection, stating that 
he thought that by cooling the tread in this manner it would work hardship 
on the web of the wheel, in a sensé it would weaken the structure at that 
point. Mr. Hansen then made the suggestion that we reforge the wheels, and 
in making this suggestion he took his pencil and marked on the tracing the 
probable wear from service, and also the manner in which we eould arrange 
our dies for reforging. I remember distinctly at the time that he made this 
remark, and in showing how this could be done, that he said it was an easy 
matter for us to reforge wheels, as it was practically a part of our process of 
manufacture, and ail that would be necessary would be to increase the upper 
or central die in diameter outward and decrease the diameter at the hub. The 
same would apply to the bottom dies, by increasing the diameter of die back of 
the tire and decreasing the diameter of die at the hub. As stated above, he so 
marked the drawing. 

"Q. 18. What effect did Mr. Hansen say this reforging would hâve upon the 
worn wheel? A. He stated that this would prolong the life of a wheel by 
forcing it to its original diameter. The railroad companies would get more 
use from the wheels. 

"Q. 19. What effect did he say it would hâve upon the tread and flange? 
A. I cannot recall him saying just what effect this would hâve upon the 
tread and flange, except that by forcing outwardly it brings the wheel to its 
original diameter and can be returned and placed in service. 

"Q. 20. Did he state why he wanted to reforge the hub portion inwardly? 
A. Yes. The reason for reforging the hub inwardly he stated it would de- 
crease the size of the bore or wheel fit, thereby giving sufficient métal to re- 
bore, and the wheel then could be placed upon the axle from which it was 
taken." 

Christfield also shows the subséquent steps consisted of manufactur- 
ing détails : 

"A. Our first experiment was made on May 25, 1908, as shown in 'Hansen 
Exhibit Drawing of First Wheel Pressed.' While this wheel did not come 
up entirely to our expectations, we were pretty well pleased with what we 
had developed, and proceeded to change the size of blank to enable us to 
more readily fill the area required to make a perfect wheel." 

In the argument of the case, great stress is placed on the fact that, 
as now made, steel car wheels hâve a reserve of métal in the web of 
the wheel which in repressing is pressed into the hub and tire ; locating 
this reserve métal in the new wheel is urged as evidencing invention. 
But that this was not part of the original conception, but an obvious 
mechanical expédient, which subséquent manufacturing developed, is 
shown by the proofs. In that regard the testimony of Christfield is: 

"XQ. 44. On August 11, 1906, when Mr. Hansen first disclosed this re- 
forging idea to you, did he say anything about providing an excess of métal 
then? A. There was nothing said about providing any excess of métal for 
the purpose of reforging wheels. His idea was, as I understood, that we 
would take any wheel that we made, and after same had been in service 
would reforge the wheel, bringing it to its original diameter of tread and 
flange, filling out the tread and flange to its original Une ; also, would make 
the bore or eye of the wheel to its original diameter before same had been 
worn, by increasing our dies at the back of the tire both top and bottom, and 
increasing the métal of the same dies at the hub, thereby decreasing the 
diameter of the hub, this would make the rim of the wheel less in thickness, 
the diameter of the hub less in diameter, the diameter of the bore or eye of 
the wheel less in diameter, which would permit boring the wheel and placing 
it upon the same axle from whicli it was removed." 
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In other words, the original dimensions were to be restored, not 
by using reserve métal, but by the use of dies of increased proportions. 

To the same effect is the testimony of Allman, manager of the 
works, who says : 

"A. During the building of the furnaces and the gas flues, Mr. Hansen was 
in Butler, and during a conversation lie mentioned to me that he had an 
idea for reforging wheels which were worn in service to bring them back 
to the original diameter. * * « During oui' conversation, I asked him 
what his ideas were, and he took a pièce of paper from his pocket and sketched 
off a wheel, and then drew new lines on the inner part of the ri m, top and 
bottom, and the outer part of the hub, which would increase the diameter of 
the wheel on the inside and deerease the diameter of the hub on the outside, 
and he said that by using the original sized piercing tool the wheels could be 
rebored for wheel fit." 

The testimony of Bierman, the secretary of the company, makes 
clear that Hansen's idea was to press an old wheel by reducing the 
thickness of the rim and then enlarging the inner diameter. In that 
regard, he says that Hansen said : 

"That one of the things that was possible with our method of making 
wheels was that after a wheel had been worn we could take and use dies for 
forcing out the rim and of course reducing the thickness of the rim in doing 
that, and he said that we could take what we called our two or three wear 
wheel and and reforge it into what we called our one wear wheel or 1%-inch 
rim wheel, and he made a sketch at the time showing what he meant." 

His testimony is that Hansen likened his proposed process to the 
repressing of rails, saying : 

"He spoke of it on possibly three or four différent occasions, at one time 
also saying that the same idea could be applied to the reforging of worn car 
axle, and that a worn rail could also be brought back to its original surface 
by using rolls, providing in the first place there had been enough métal pro- 
vided at the back of the head of the rail to permit of doing that." 

[2,3] Did this change involve invention? The question of in- 
vention is a relative one and is to be considered, not as an abstract 
theory, but as a concrète, practical question in a particular art. Modem 
conditions hâve made high engineering and mechanical skill ordinary 
incidents in many industries, and such technical skill is to be regarded 
as the incidental advance of commercial pursuits. It follows therefore 
that such advance in the art as results from this skill the public is 
entitled to avail itself of as a fruit of mechanical growth and advance. 
In such highly developed broad arts it is not everything that is be- 
yond mechanical work that is to be deemed invention ; but the gênerai 
public, for whose benefit the patent System was created, are also en- 
titled to the benefit of tbose who are skilled in such art. "Invention" 
is what rises to a higher plane than skill, both engineering and mechan- 
ical. It will therefore be seen that when it cornes to a question of 
monopolizing for 17 years the fitting of worn car wheels to further 
use, such monopoly should be restricted to such novel acts as are 
beyond the sphère of skilled engineering and mechanical steps in such 
art. Moreover, we must not lose sight of the fact that one of the 
usual way marks of invention is that it generally follows futile ef- 
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forts of those skilled in an art to solve some recognized difficulties. 
Substantial advance, marked improvement, progressive steps in an 
art, however bénéficiai, are not in themselves évidence of invention. 
They are to be expected, and, as the art progresss, more engineer- 
ing skill, more mechanical progress, but less invention, are naturally 
to be looked for. It is when skill and progress stop abreast of an 
obstacle that inventive genius intervenes and invents. 

Applying thèse principles to the case in hand, we are clear that the 
conception of reshaping steel car wheels, for which Slick and Hansen 
hère contend, was the resuit of progressive manufacturing thought ap- 
plied to the new problems incident to the use of pressed steel car wheels. 
Such wheels had corne into use and in many ways had proven their su- 
periority over cast wheels. The objection to them was their cost. The 
matter of reshaping and reusing steel articles worn by service was new 
neither to the mechanical arts generally nor to railroad practice in 
particular. That a steel appliance could be reheated, repressed, and 
made fit for reuse, was a well-recognized principle in the steel art. 
It is true that a man might devise some particular kind of heat treat- 
ment or some particular mechanical means of pressing, and cover 
such a particular way of doing it ; but for any one to blanket, in any 
particular steel art, the whole subject of using pressure to reform or 
reshape worn appliances in that art, would be to retard instead of stim- 
ulate advance therein. Yet that is exactly what is sought to be hère 
done, for, taking the claim we hâve already quoted in substance, it is a 
sweeping claim for repressing worn car wheels, since it is obvious 
that no wheel can be repressed unless it is done by "heating the worn 
wheel and forging the same," and no such pressure can be exerted 
which, if the die allows it, will not "increase the diameter of and re- 
shape the tread, and reshape and thicken the flange." 

Now the use of dies and rolls in the steel art for the gênerai pur- 
pose of redistributing métal to fill worn surfaces was well known. 
The use of steel rails on railroads had already suggested the économie 
necessity of rerolling worn rails instead of selling them for scrap. This 
had resulted in building up a rerolling industry that had grovvn to 
such proportions as to warrant the court in the United States Steel 
Case (D. C.) 223 Fed. 55, citing it as one of the factors preventing 
control over steel rail prices, viz. : 

"It will also be noted that the practice of rerolling rails, an industry that 
has lately sprung into existence (volume 10, p. 4028) and grown to large pro- 
portions, enables railroads to hâve old rails rerolled into lighter sections, has, 
in its simple mills, created another factor by which the railroads can protect 
themselves." 

Without entering into détails, it sufnces to say that the gênerai me- 
chanical means used to press a worn car wheel are similar to those used 
to reroll a worn out steel rail. For illustration, take patent No. 522,- 
228, for a process of renewing old steel rails, granted to McKenna in 
1894, 12 years before Hansen. It clearly points out the practice in 
rerolling of transferring métal from one part of a rail to make up 
a worn place in another part. Thus the patent says: 
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"My invention is intended to take advantage of the discovery I hâve made, 
which is that, when rails are taken from the track as being no longer serv- 
iceable, a very small proportion of the métal has been lost by attrition, but the 
rails hâve become unserviceable owing to the displacement of the métal by the 
blows of the wheels in passing over them. Therefore, in adapting thèse rails 
to further use, it is only neeessary to replace the métal thus displaced and 
to reduce the cross section slightly, keeping the rail of a standard height, so 
that the renewed rail will be adapted to be used interchangeably with original 
rails." 

This patent shows the gênerai problem of rerolling steel appliances 
had been taken up by railroads, and that its method of doing it in- 
volved the practice of redistributing métal. That the mechanical prin- 
ciples used were the same in rerolling a rail, reshaping a car axle, or 
repressing a car wheel, was recognized by those familiar with the art, 
and is shown by the testimony of Bierman quoted above, who in that 
respect said that Hansen, when explaining his conception, said : 

"That the same idea could be appljed to the reforging of worn car axle, and 
that a worn rail could be brought back to its original surface by using rolls, 
providing, in the first place, there had been enough métal provided at the 
back of the head of the rail to permit of doing that." 

In that regard we think the original view of the Patent Office was 
right, when, refusing to accept this device as involving invention, the 
Examiner reported : 

"For applicant to apply substantially the same method to the reworking 
of a car wheel which has sufflcient métal in any of its portions is considered 
to be obvious, especially in view of the façt that it is old to rework a rail in 
order that it ruay be again utilized." 

Moreover, this conclusion is in harmony with other facts in the 
case. There was no long-felt want in the art, no period of abortive 
experimenting. As soon as the steel wheel became a part of railroad 
equipment and the need of some réduction in price to enable it to 
compete with cast wheels had become a necessity, the situation was 
promptly met by two independent skilled minds in the art, and that 
without approach through experiment; Hansen seeing that the pat- 
ented presses, then designed, for originally shaping the original wheels, 
could be utilized for reshaping them when worn, and Slick in the 
same way realizing lie could do it by the use of rolls. That two men, 
skilled in the car wheel art, should each independently, at once and 
without expérimentation, see the feasibility of reshaping worn wheels 
by substantially the same gênerai mechanical pressing means, is in 
itself suggestive that the skill of the art was sufficient to meet the situ- 
ation without recourse to the field of invention ; and that Hansen so 
regarded it, and that he was subsequently forced to patent, in self- 
protection by Slick's attempt to patent it, is to our mind rather in- 
dicated by the proofs. We hâve already shown by the uncontradicted 
testimony that when Hansen made his conception in August, 1906, 
he regarded it as complète and perfect, so that he and those to whom 
he disclosed it understood it perfectly. Indeed, the presses to carry 
it out were already designed. That he was then in position to apply 
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for a patent if he felt he had made an invention, and that expérimen- 
tation, test, or practical réduction to practice were not prerequisites 
to an application, is simply and uncontrovertibly shown by the fact 
that without any such acts he subsequently did apply for a patent in 
1908. In view of thèse suggestive facts, we incline to the view that 
Mr. Hansen merely regarded the reshaping of worn car wheels as 
a further use and possibility of the great presses they were then con- 
structing, and that Slick's subséquent attempt to patent worn car 
wheel reshaping and blanket the whole art, drove Hansen as a self- 
protecting step to show that if, as Slick contended, the device involved 
invention that he (Hansen), and not Slick, was the first to conceive it. 
Indeed, the attitude of mind of one who believed he had made an in- 
vention, and that he would patent it, is not testified to as being Mr. 
Hansen's when, as Christfield testified, Mr. Hansen told him of his 
idea, left a drawing embodying that idea with the witness, with the 
remark "that I should keep this idea in mind and at some future date, 
when we had an opportunity, to reforge worn wheels that had been 
in service, we would then give the idea a test." 

It must not be overlooked that this case is one which calls for 
close scrutiny by a court before decreeing the validity of either Slick 
or Hansen's claim to patent monopoly. Both of them are interested 
in asserting the device involved invention, and no one before the 
court is interested to contest it. Standing as the court must under 
such circumstances as the only protection this great art has, to see it 
is not subjected to unwarranted monopoly, we hâve felt constrained 
to set forth our views at length in support of the very able opinion 
of the court below, instead of affirming the case, as we might well 
hâve done on that opinion. Without quoting at length from such 
opinion, we may say we concur with the views expressed by Judge 
Orr when he said: 

"It is, of course, beyond question that the reshaping of old car wheels to 
allovv of their use in the same manner as new wheels are used and in associa- 
tion with new wheels is of great value. The measure of economy, while not 
definitely flxed in the évidence, must surely be great. It is true that the 
treatment of worn out car wheels does not appear to hâve been adopted, or 
even considered as feasible, until about the time the parties to this suit filed 
their applications in the patent office. This court has concluded that the rea- 
son for the failure to reshape worn out car wheels was the doubt that existed 
as to the durability of the reshaped wheel. This is fairly found from the évi- 
dence when taken in connection with the disclosures of the prior art. 

The retreatmeut of métal articles, which hâve already been subjected to 
heavy use, has always presented the problem as to whether or not, after re- 
treatment, the mechanical and physical properties of the métal rernain the 
same. In other words, it was doubted whether a différent crystallization or 
a différent chemical relation might not exist in the retreated article which 
had not existed in the article as orlginally made. Such doubts could only be 
resolved by careful tests, and especlally by the important test of use. So far 
as the flow of métal is concerned, no doubt has ever existed that métal at 
greater or less degree of heat would flow under pressure. * * * 

"The évidence discloses that used articles of steel and iron hâve been re- 
treated to bring them again to the necessary length, and that others hâve 
been re-treated to bring them again to the necessary width. That others 
again may be brought to the same circumference was to be expected. A 
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seareh of the patent for something peculiar in the treatment proposed by the 
putents is in vain. The used wheel 'is reheated to the ordinary forging or 
rolling température.' Pressure is then applied as needed. If the process of 
rolling be used, the pressure of the rolls is given as required. If the pro- 
cess of forging by dies is used, the same is true. 

"In the considération of the question hère presented with the utmost care 
and with a realization that ail the witnesses called were favorable to inven- 
tion, yet the court cannot find anything substantially new in the patent. 
The use of great presses is old. The use of dies with différent shapes with 
which the pressed métal is bound to conform is old. The only thing that is 
new is the fact that people began to use old processes in order that old 
wheels may be renewed and subjected to a longer life. The treatment of 
worn out car wheels was a mère step in the art of subjecting metals under 
pressure to force them to reach the desired dimensions. That such treatment 
bas resulted in great economy should not control the judgment of the court 
upon the question of invention. * * * It is therefore the duty of the 
court to dismiss the bill because invention is not found." 

The decree below dismissing the bill on the gênerai ground the 
patent lacks invention will be affirmed. This view renders it unneces- 
sary to décide the question of priority between the parties. 
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(Circuit Court of Appeals, Sixth Circuit. February 8, 1916.) 
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Patents @=s211(2) — License — Construction of Contkact. 

A license contract under a patent held, terminable at will by either 
party, and défendant held liable as an infringer after the revocation of 
the license by complainant. 

[Ed. Note.— For other cases, see Patents, Cent Dig. §§ 307-309; Dec. 
Dig. <g=»211(2)J 

Appeal from the District Court of the United States for the West- 
ern Division of the Southern District of Ohio; Howard C. Plollister, 
Judge. 

Suit in equity by the Walker Bin Company against the C. Schmidt 
Company. Decree for défendant, and complainant appeals. Reversed. 

Ernest Howard Hunter, of Philadelphia, Pa., and Guy W. Mallon, 
of Cincinnati, Ohio, for appellant. 

C. W. Miles and Pogue, Hoffheimer & Pogue, ail of Cincinnati, 
Ohio, for appellee. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

PER CURIAM. This case, while in the ordinary form of an in- 
fringement suit, actually presented to the court below the single ques- 
tion whether a once existing royalty contract between the parties re- 
mained in force and left défendant liable only as a licensee for that 
accruing royalty which it was quite willing to pay. The case thus 

©ssFor other cases see same topic à KEY-NUMBER in ail Key-Numbered Digests & Indexe» 
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turned upon the rightfulness and effectiveness of plaintif):' s attempted 
cancellation of the so-called license. On this issue the court below 
found for défendant, and dismissed the bill; plaintifï appeals. 

• The terms of the royalty contract are found in a séries of letters 
exchanged; and the question is: "Did the parties intend to make a 
contract for the full term of the patent, or intend to make one revoca- 
ble at will by either ?" The patent has now expired, and a full discus- 
sion of the reasons which lead to inferring one or the other intent 
would not be useful. From ail the correspondent, read in the light 
of the natural conduct of business men, we are compelled to think that 
either party was at liberty to cancel — as plaintiff did — and hence that, 
for its later conduct, défendant became liable as an infringer. 

The decree below must be reversed, with costs ; but, as no remedy, 
except accounting, remains after the patent's expiration, and as the 
course of the argument before us indicates that plaintifï is uncertain 
of its right to recover more than the agreed royalty, the parties may 
hâve an opportunity to end the litigation now. If within 30 days coun- 
sel reach an agreement and file a stipulation as to the amount due, 
the mandate will contain a further direction that a decree be entered 
for plaintiff in the amount so stipulated. 



LEWIS et al. v. PARSONS NON-SKID CO. et aL 

(Circuit Court of Appeals, Seventh Circuit. January 4, 1916.) 

No. 2274. 

Patents <§=»328 — Infringement — Armor for Pneumatic Tires. 

The Parsons patent, No. 723.299, for armor for pneumatic tires, hélé 
infringed by the device of the Frambach & Carrington patent, No. 1,096,101. 

Appeal from the District Court of the United States for the Eastern 
Division of the Northern District of Illinois; Arthur L. Sanborn, 
Judge. 

Suit in equity by the Parsons Non-Skid Company and the Weed 
Chain Tire Grip Company against Edward D. Lewis, Thomas D. Gar- 
vin, Matthew J. Frambach, the E-Z-On Chain Tire Protector Com- 
pany, and the Hartley Manufacturing Company. Decree for complain- 
ants, and défendants appeal. Affirmed. 

George Mankle, of Chicago, 111., for appellants. 
Victor Elting, of Chicago, 111., and Frederick S. Duncan, of New 
York City, for appellees. 

Before KOHLSAAT and ALSCHULER, Circuit Judges. 

KOHLSAAT, Circuit Judge. The District Court adjudged appel- 
lants to hâve infringed the six claims of patent No. 723,299, granted 
to H. Parsons for "armor for pneumatic tires" on March 24, 1903, 
and ordered an accounting. The patent was sustained by us in Ex- 

Ê=>For other cases see same topic & KEY-NUMBBR in «11 Key-Numbered Digests & Indexes 
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celsior Supply Co. and Motor Appliance Co. v. Weed Chain Tire 
Grip Co., Harry D. Weed, and Parsons Non-Skid Co., Limited, 192 
Fed. 35, 113 C. C. A. 1. Its validity is hère conceded. Claim 6, 
which is typical of ail the claims and fully sets out the subject-matter 
in suit, reads as follows, viz. : 

"Antislipping or proteetive means for the périphéries of wheels, pulleys or 
the like, eomprising two rings or annuli at opposite sides of the wheeî, and 
an antislipping or proteetive médium consisting of a chain or chains secured 
to the rings and extending across and around the periphery of the wheel, said 
parts being disconnected from but retained on the wheel whereby the anti- 
slipping or proteetive médium is free to move or shift its position around the 
periphery thereof." 

Fig. 2 of the drawings of the patent is hère reproduced as follows : 

The Parsons device in suit 
fù? 2 consists of two side members 

of chain or other flexible mate- 
rial, such as wire cable, located, 
when in position, at opposite 
sides of the tire and far enough 
down the tire to prevent either 
side member being accidentally 
pulled over the periphery and 
off the tire. Thèse two side 
members are connected at fré- 
quent intervais by cross mem- 
bers, preferably in the form of 
chains, that extend from one 
side member across and around 
the periphery of the tire to the 
other side member, forming, 
with the side members, a kind 
of a métal trough, readily put in 
and removed from position on the tire. In practice the device is ap- 
plied with sufficient snugness to enable the cross members near the 
bottom of the tire to hang slightly free from the tread of the tire. 
When in motion, the chain grip, being greater in circumference than 
the tire will creep upon the tire, each part changing its position rela- 
tive to the tire. 

The main purpose of the grip, it is claimed, that is, the prévention 
of the skidding of the automobile, is accomplished by reason of the 
fact that as each cross chain is brought successively between the tire 
and the roadbed, it is pressed partly into the roadbed and partly into 
the rubber of the tire, thus temporarily locking the wheel to the road- 
bed and effectively preventing skidding. 

Parsons was the first to recognize the fact that creeping was in- 
évitable, and to make provision for it in an antiskidding device. He 
also discovered that its présence was not undesirable in the application 
of means to prevent skidding. In the prior art it was supposed that 
the antiskidding device should be secured against creeping by being 
anchored in some way to the tire or wheel. Thus creeping was largely 
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avoided, but the penalty for opposing the natural law of two con- 
centric périphéries in motion was always exacted — the tire was de- 
stroyed. This, Parsons sought to and did avoid. 

The inf ringing device is claim- 
ed to be constructed in accord- 
ance with patent No. 1,001,518, 
granted to Frambach & Carring- 
ton for a tire protector. Fig. 1 
of the drawings of this patent 
is as follows, viz. : 

As a matter of fact, the de- 
vice of the appellants is that of 
patent No. 1,096,101, granted to 
Frambach & Carrington May 
12, 1914, for an "antislipping device," as will be seen from Fig. 1 of 
the drawings of that patent, herewith reproduced : 

In the last-named patent the 
solid métal shield links of the y-i* i 

side chains, as shown in patent 
No. 1,001,518, are skeletonized, 
just as are those of appellants. 
This seems to be the main dif- 
férence between the two patents 
of Frambach & Carrington, and 
constitutes, so far as we can dis- 
cover, the main ground for 
changing the name of the dévié- 
es from "a tire protector" to an 
"antislipping device." In their 
last-named spécification they say: 

"Our invention relates to new and useful improvements in antislipping de- 
vices, and more partieularly to antislipping devices adapted to be used in con- 
nection with pneumatic, cushion or other forms of vehicle tires. The object of 
our invention is to provide an antislipping device which will at ail times be 
held in close engagement with the tire." 

As will be seen from the drawing, appellants used the metallic chain 
trough or cradle of Parsons, claiming the f ollowing différences : Their 
cross chains are applied taut and snug fitting; their peripheral chain 
is composed in part of what Frambach & Carrington in patent No. 
1,096,101 call O-shaped links 9; the ends of the wire from which each 
link O is constructed are extended to f orm a hook to engage the cross 
chain; thèse O-shaped links of the circumferential chain are united 
into a chain by means of ordinary links 10. 

The one claim of patent No. 1,096,101, aforesaid, reads as follows, 
viz. : 

"A non-skidding wheel attachment consisting of a pair of companion side 
chains adapted to be placed against the sides of a vehicle wheel tire, said 
side chains comprising major links having relatively large closed loops and 
terminal normally contacting open spring hooks extending laterally thereof, 
the loops normally lying in bodily contact with the side of the tire, relatively 
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short mlnor links Connecting the contiguous ends of the major links In proper 
relation to each other, and tread chains having loose détachable end connec- 
tion with the terminal hooks and holding said major links yieldingly closed." 

The two claims of said patent No. 1,001,518, are mainly devoted to 
the description of the solid so-called shield links. 
The spécification of patent No. 1,096,101 says: 

" * * * By forming the links 9 in the manner shown, the side walls of 
the tire will be sufficiently armored to protect the saine from wear when the 
vehicle wheel happens to go into ruts or is run over a very rough roadway." 

The function of protection we find to be negligible in appellants' 
device, since the body of the shields shown in patent No. 1,001,518 
are skeletonized to a degree which leaves them little or no more effec- 
tive as protectors than are the chains of Parsons. 

In the later patent, No. 1,096,101, the spécification says: 

"By forming the links 9 in the manner shown In the drawing, the same 
may be placed under considérable tension so that the antislipping device will 
be maintained tlght upon the tread of the wheel at ail times." 

Patent No. 1,001,518 makes no mention of this feature. We gather 
from the record that the benefit arising from this function is also neg- 
ligible in appellants' device, and that the Parsons chain possesses the 
same advantage, if it be such. 

It is not shown that any particular degree of close-fitting of the 
device is désirable. Both devices under considération tend to tighten 
the fit and slow up the creeping in case of quick braking or rapid start- 
ing in slippery places. Whatever tightening of the devices occurs, 
arises from the distortion of the cross chains and conséquent pulling 
of the side chains out of alignment. It seems to be common to both 
devices. It is shown that even when placed snugly upon the tire, the 
cross chains become slack and pendent when about to contact with 
both the tire and the surface of the roadway. Thus thèse chains in 
appellants' device, under such circumstances, act exactly as do those 
of appellees — they form a non-skidding tread under the wheel. This 
was one of the main f eatures of Parsons' chain, as stated in our opin- 
ion in the Excelsior Case. 

At first, appellants claimed that their device provided against creep- 
ing, but at length creeping was conceded, though claimed to be less in 
degree than in Parsons. The law of the combination, that is, the prin- 
ciple of the opération of the concentric wheels of différent size, when 
in motion, necessarily is that the larger will move faster than the 
lesser, and creeping must necessarily occur. Any provision for pre- 
venting this movement must resuit pro tanto in an abnrrmal strain 
somewhere. The évidence shows that the strain is apt to disrupt the 
tire. By adapting the antiskid appliance so that it may obey the law 
of its association with the tire, the wear upon the tire which would be 
caused by the links bearing thereon, always in the same place, is avoid- 
éd. Parsons discovered and brought thèse principles forth. Appel- 
lants hâve appropriated them with slight attempt at concealment. The 
chain side members difïer only in the form of the links and not m 
substance. Nor are their functions essentially différent. The cross 
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chains are and operate the same in both devices. The creeping is pro- 
vided for in both, since in both the antiskid structure is free to travel 
as fast as impelled by the law governing the combination. 

We conclude that appellants' device constituted an infringement of 
the patent in suit. 

The decree of the District Court is affirmed. 



YANCEY t. ENRIGHT et al. 

(Circuit Court of Appeals, Fifth Circuit. February 24, 1916. Rehearing 
Denied April 19, 1916.) No. 2779. 

1. Patents <S=»32S— Validity and Inphingement— Seinino Appabatus. 

The Yancey patent, No. 919,109, for a seining apparatus for closing and 
hauling in a seine in shriinp fishing, wliile for a combination of old élé- 
ments, covers the flrst practical and suecessful machine, and, in view of 
its superior utility over anything in the prior art in providing an unre- 
stricted free way for the lead Unes and thus avoiding the clogging of the 
machines, is entitled to the benefit of mechanical équivalents to perform 
such function. As so construed, lield infringed. 
t. Patents ©=>245— Infringement— Patents Entitled to Benefit of Doc- 
trine of Equivalents. 

The doctrine of mechanical équivalents is not conflned to pioneer pat- 
ents, but may be applied to secondary patents as well if they exhibit a de- 
gree of invention and show a distinct and valuable advance in the art 
winch entitles them to its application. 
[For other cases, Bee Patents, Cent. Dig. J 386; Dec. Dig. ©=»245.] 
8. Patents <®=>243 — Infringement — Uniting Two Eléments into One. 

Uniting two éléments of a patented combination into one pièce, without 
change of function or method of performance, does not avoid infringe- 
ment. 
[For other cases, see Patents, Cent. Dig. §5 382-384 ; Dec. Dig. ©=3243.] 

4. Patents ©=»245 — "Mechanical Equivalent." 

Where two devices do the same work in substantially the same way 
and accomplish substantially the same resuit, they are "mechanical équiv- 
alents," even though they differ in naine, form, or shape. 

[For other cases, see Patents, Cent. Dig. § 386 ; Dec. Dig. ©=3245. 
For other définitions, see Words and Phrases, First and Second Séries, Mechanical 
Equivalent.] 

5. Patents ©=>237 — Infringement — Mechanical Equivalents. 

A fixed sliding guide is the équivalent of a rolling guide. 

[For other cases, see Patents, Cent. Dig. §§ 374, 375 ; Dec. Dig. <§=>237.] 

6. Patents ©=5240 — Infringement — Adding Improvement to Patented De- 

vice. 

The addition of an improving feature does not excuse the appropriation 
of another's invention covered by a patent. 

[For other cases, see Patents, Cent. Dig. § 379 ; Dec. Dig. <§=>240.] 

Pardee, Circuit Judge, dissenting. 

Appeal from the District Court of the United States for the East- 
ern District of Louisiana; Rufus E. Foster, Judge. 

Suit in equity by Arthur Yancey against John W. Enright and 
others. Decree for défendants, and complainant appeals. Reversed, 

This was a bill in equity, filed on behalf of the plaintiff, who is appellant 
hère, seeking to restrain the défendants, who are appellees hère, from using 
an alleged infringing device of a patented machine to close and haul from the 
bed of the water seines used for catching shriinp. Upon the hearing in this 

©=sFor other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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court, appellant abandoned ail daims of ail hts patents, except claîms num- 
bered 1, 2, and 4 of a patent Issued to him on April 20, 1909, and numbered 
919,109. The appellees deny the validlty of appellant's patent, for alleged 
want of novelty, and also deny Infrlngeinent in the use of the deviee, attributed 
to them. The court below dismlssed the MU, determlnlng that appellant's 
patent was valid, but that appellees' deviee did not infringe it, since it was not 
entitled to the beneflt of the doctrine of équivalents. 

John Dymond, Jr., and A. Giffen Levy, both of New Orléans, La. 
(E. Lloyd Posey, of New Orléans, La., of counsel), for appellant. 

John C. Hollingsworth, of New Orléans, La. (Philip H. Mentz, of 
New Orléans, La., of counsel), for appellees. 

Before PARDEE and WALKER, Circuit Judges, and GRUBB, 
District Judge. 

GRUBB, District Judge (after stating the facts as above). [1] 
The fourth claim of appellant's patent, numbered 919,109, expresses 
the idea of his invention in thèse words : 

"In seining apparatus, the combination of means for converging and direct- 
ing upwardly the lead Unes of a seine, comprising a plurality of sets of suit- 
ably mounted closing and guiding rollers, said sets of rollers being spaced apart 
to allow of the passage of forelgn matter apt to tangle in the web, adjacent 
to the lead Unes." 

The novelty, if it exists, lies in a method of arranging and spacing 
the rollers, which help close and haul in the seine, which avoids the 
clogging of the machinery by foreign matter encountered by it, while 
the lead lines are passing the rollers, during the process of closing 
and hauling in the seine. Before the use of machines for closing and 
hauling seines in catching shrimp, the method had been for the fisher- 
men to let the lead line pass under their feet, while they stood on the 
bed of the water. Aside from objections of discomfort to the fisher- 
men, this method limited the catching of shrimp to waters so shallow 
as not to exceed the stature of a man. The purpose of closing ma- 
chines was to overcome such objections and limitations. The appel- 
lant's patent 919,109 was not a pioneer in the art of seine fishing. A 
patent in 1895 in the art had been issued to Hommerberg, two to 
Lindsay in 1897, and three to the appellant, prior to the issuance of 
the one in suit, and an application for one had been made by Jackson, 
also before the issuance of the patent in suit, but abandoned. Thèse 
constituted the prior art in April, 1909, when the patent, numbered 
919,109, was issued to appellant. The aim of ail was to avoid the 
necessity of closing and hauling in the seine by men standing on the 
bed of the water, and to permit it to be done from the surface of the 
water by a machine anchored on the bed of the water or supported 
and attached to the boat. None of the devices covered by any of the 
prior patents had been successful in practice, and for one and the 
same reason. In ail of them, the free way, for the seine, in its pas- 
sage, was limited to the diameter of the lead line, and while this was 
sufficient, in the absence of obstruction from foreign matter, it was 
found, in practice, that the stoppage of the machine by foreign mat- 
ter, such as shells, seaweed, and folds of the net, was so fréquent as 
to destroy the utility of the machine. The obstructions could only 
be removed by a descent to the bed of the water. In this state of 
the art, the appellant entered with the patented deviee involved in 
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this litigation. Its aim was to avoid the clogging of the machine, and 
it accomplished this by providing an unrestricted free way for the 
passage of the lead line on one side, by having but a single-sided 
contact for it. The prior art furnished only a restricted free way of 
the width of the diameter of the lead line, if not expressly, by neces- 
sary implication at least, since theretofore the lead line had been 
kept confined only by contact on both sides of it, and would hâve 
become inoperative if the points of contact had been substantially 
wider apart than the diameter of the line. The appellant's idea, there- 
fore, measured the différence between practical success and failure. 
The previous devices were proved valueless in practical seining. The 
appellant's device in suit accomplished the purpose of closing and 
raising the seine without requiring the fishermen to stand on the bed 
of the water while it was being done, and, while not perfect, was sus- 
ceptible of commercial use and was, in fact, so used. We hâve no 
difficulty in agreeing with the court below that the appellant's patent 
numbered 919,109 was a valid one. 

It is contended, however, that it was not a pioneer patent and was 
a combination patent, and for that reason the patentée was not en- 
titled to the benefit of the doctrine of mechanical équivalents, and the 
appellees, using différent means to bring about the same results, with 
their device, were not chargeable with infringement. It must be con- 
ceded that appellant's device, covered by patent numbered 919,109, 
was not the first in the art of machines for closing seines, and not in 
that sensé a pioneer patent. It was, however, the first practical and 
successful seining machine used in the shrimp industry, and the first to 
obviate the fatal defect of the prior art, which. consisted in the clog- 
ging of the machine by obstructions, while the seine was being closed 
and raised. It was a pioneer to the extent that it contained the first 
and vital élément of unrestricted free way, which successfully pre- 
vented clogging, and first made the machine opèrative. The appel- 
lant is entitled to the benefit of ail that is included in the discovery 
of a machine giving unrestricted free way, and we do not think he 
should be deprived of this benefit because the successful device is due 
to a combination of old éléments. It is true that the appellant's ma- 
chine has no new single élément. The resuit is attained by a com- 
bination or plurality of rollers, the purpose of which is to converge - 
the lead lines and direct them upwards to the surface of the water. 
There is no new élément in the rollers, and means of converging and 
directing the lead line upwards were then old in the art. The former 
combinations, however, were ail handicapped by a restricted free way 
for the lead line, which in them passed between parallel rollers or 
their équivalents and were made opèrative only because of contact 
therewith on each side, with the inévitable resuit that ail obstructions, 
while passing through this narrow space, stopped the process the ma- 
chine was intended to accomplish and rendered it useless. The com- 
bination of the appellant, involved in this suit, added the feature, en- 
tirely new and unknown in the prior art, that it accomplished by a 
combination of sets of rollers the converging and upward directing re- 
suit with a single or one-sided contact, which left an unrestricted free 
way for the passage of obstructions on the side on which there was 
no contact, and so permitted the passage of obstructions without 
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clogging the machine. The sets of rollers were so arranged by ap- 
pellant that the lead line, in converging and ascending, pressed only 
against the side on which there was contact, and was held in place 
and operative by this one-sided pressure against the rollers, as points 
of contact. Is the inventor of such a decided improvement in the 
art entitled to the protection of the doctrine of mechanical équiva- 
lents, though the resuit is accomplished by a combination of éléments, 
ail of which are old, and the patent is a secondary rather than a pri- 
mary one in the art? 

In the case of National Hollow Brakebeam Co. v. Interchangeable 
Brakebeam Co., 106 Fed. 693, 45 C. C. A. 544, the Circuit Court of 
Appeals for the Eighth Circuit said: 

"One who invents and secures a patent for a machine or combination, which 
Urst perforas a useful fnnction, is thereby protected against ail machines and 
combinations which perforai the same function by équivalent mechanical de- 
vices ; but one who merely makes and secures a patent for a slight improve- 
ment on an old device or combination, which perforais the same function after 
as before the improvement, is protected against those only who use the very 
device or Improvement he describes or mère colorable évasions thereof. In 
other words, the terni 'mechanical équivalent,' when applied to the interpréta- 
tion of a pioneer patent, has a broad and gênerons signification, while its 
meanlng is very narrow and limited when it conditions the construction of a 
patent for a sllght and almost immaterial improvement. Adams Electric R. 
Co. v. Lindell R. Co., 77 Fed. 432, 440, 23 C. C. A. 223, 231, 40 TJ. S. App. 482, 
498 ; Stirrat v. Manufacturing Co., 61 Fed. 980, 981, 10 C. C. A. 216, 217, 27 
U. S. App. IS, 42: McCormick v. Talcott, 20 How. 402, 405, 15 L.. Ed. 930; 
Railway Co. v. Sayles, 97 U. S. 554. 556, 24 L. Ed. 1053 ; Brill v. Car Co., 90 
Fed. 666, 33 C. C. A. 313, 62 U. S. App. 276. 

"But the great majority of patents falls between thèse two extrêmes. They 
are neither for pioneer inventions nor for improvements so slight as to be al- 
most immaterial. While they do not évidence the flrst or the last step in the 
progress of the art to which they relate, they often mark signal advances and 
protect useful Improvements. The doctrine of mechanical équivalents condi- 
tions the construction of ail thèse patents, and in deterinining questions con- 
cerning them the breadth of the signification of the term is proportioned in 
each case to the cbaracter of the advance or invention evidenced by the patent 
under considération, and is so interpreted by the courts as to protect the inven- 
tor against piracy and the public against unauthorized monopoly. Schroeder 
v. Brammer (C. C.) 98 Fed. 880 ; McSherry Mfg. Co. v. Dowagiac Mfg. Co., 41 
C. C. A. 627, 101 Fed. 716, 721 ; Bundy Mfg. Co. v. Détroit Ïime-Register Co., 
94 Fed. 524, 36 C. C. A. 375 ; Miller v. Manufacturing Co., 151 U. S. 186. 207, 
14 Sup. Ct. 310, 38 L. Ed. 121 ; Penfleld v. Chain bers Bros, Co., 92 Fed. 639, 
647, 34 C. C. A. 579, 587; McCormick Harvestiog Machine Co. v. Aultman, 
Miller & Co., 69 Fed. 371, 16 C. C. A. 259, 37 U. S. App. 299; Muller v. Tool 
Co., 77 Fed. 621, 630, 23 C. C. A. 357, 366, 47 U. S. App. 189, 204. 

"The doctrine of mechanical équivalents is governed by the same rules and 
has the same application when the infringement of a patent for a combination 
is in question as when the issue is over the infringement of a patent for any 
other invention. Schroeder v. Brammer (C. C) 98 Fed. SS0; Imhaeuser v. 
Buerk, 101 U. S. 647, 653, 25 L. Ed. 945; "Griswold v. Harker, 62 Fed. 389, 391, 
10 C. C. A. 435. 437. 27 U. S. App. 122, 150 ; Thomson v. Bank, 53 Fed. 250, 
253, 3 C. C. A. 518, 521, 10 TJ. S. App. 500, 509; Sevmour v. Osborne, 11 Wall. 
516, 542, 54S, 20 h. Ed. 33 ; Gould v. Rees, 15 Wall. 187, 189, 21 L. Ed. 39 ; Fav 
v. Cordesman, 109 U. S. 408, 420, 3 Sup. Ct. 236, 27 L. Ed. 979; Water-Meter Co. 
v. Desper, 101 U. S. 332, 25 L. Ed. 1024 ; Gage v. Herring, 107 U. S. 640, 2 Sup. 
Ct. 819, 27 L. Ed. 601 ; Machine Co. v. Murphy, 97 U. S. 120,' 24 L. Ed. 935 ; 
National Cash-Register Co. v. American Cash-Register Co., 53 Fed. 367, 373, 
3 C. C. A. 559, 565, 3 U. S. App. 340. 357 ; Belding Mfg. Co. v. Challenge Corn- 
Planter Co., 152 U. S. 100, 14 Sup. Ct. 492, 38 U Ed. 370. 

"Mère changes of the form of a device or of some of the mechanical elementn 
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of a combination secured by patent will not avoid infringement, where the 
prlnciple or mode of opération is adopted, unless the form of the machine or 
o£ the éléments ehanged is the distinguishing characteristic of the invention. 
Watch Co. v. Kobbins, 64 Fed. 384, 396, 12 C. C. A. 174, 187, 22 U. S. App..601, 
634 ; New Departure Bell Co. v. Bevin Bros. Mfg. Co. (C. C.) 64 Fed. 85&." 

In the case of Westinghouse v. Bbyden, 170 U. S. 537-561, 18 Sup. 
Ct. 707, 718 (42 L. Ed. 1136) the Suprême Court said: 

"This word (pioneer), although used somewhat loosely, is commonly under- 
stood to dénote a patent covering a function never before performed, a wholly 
novel device, or one of sueh novelty and importance as to mark a distinct step 
in the progress of the art, as distinguished from a mère improvement or perfec- 
tion of what had gone before." 

In the case of Continental Paper Bag Co. v. Eastern Paper Bag Co., 
210 U. S. 405, 415, 28 Sup. Ct. 748, 749 (52 L. Ed. 1122) the Suprême 
Court was called upon to review its prior décisions, which were 
thought to limit the doctrine of mechanical équivalents to pioneer or 
basic patents as distinguished from secondary or improvement pat- 
ents, and expressed its conclusion as to what had been decided in thèse 
words : 

"It is manifest, therefore, that it was not meant to décide that only pioneer 
patents are entitled to invoke the doctrine of équivalents, but that it was de- 
cided that the range of équivalents dépends upon and varies with the degree 
of invention." 

[2] We conclude that the application of the principle of équivalents 
is not confined to pioneer patents, but may be applied to secondary 
patents, as well, if they exhibit a degree of invention that entitles 
the patentée to its application ; and that the inventer of a combination 
device is as much entitled to the doctrine of équivalents as any other 
inventer, provided his combination exhibits the requisite degree of 
invention. 

In view of the fact that owing to the nondiscovery in the art of 
seine fishing of a device that would avoid the clogging of the machine, 
up to the time of the issuance of the patent in suit, the prior inventions 
had ail been practically and commercially worthless, and that the 
appellant in his device, covered by the patent in suit, first discovered 
a practical method of avoiding the clogging of the machine, and by 
so doing made it first possible to close and haul in the seine from the 
surface, as distinguished from the bed, of the water, we think his pat- 
ented device in question was a marked step in advance in the art, and 
showed a degree of invention that entitled him, as the patentée of it, 
to the benefit of the principle of mechanical équivalents as against 
imitators of his device. Appellant's machine "first performed a useful 
function," and is to be "thereby protected against ail machines and 
combinations which perform the same function by équivalent mechan- 
ical devices." 

We come then to consider the question of infringement. It is con- 
ceded by the appellant that the means used by the appellees to ac- 
complish the closing and hauling in of the seine, without the clogging 
of the machine during the opération, are différent from those covered 
by the patented device of the appellant. If there is infringement, it is 
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because the means so employed in the device used by the appellees 
are the équivalents of the means employed in the appellant's device, 
covered by the patent in suit. The remaining question is as to whether 
the two devices are équivalents. 

In the case of Machine Co. v. Murphy, 97 U. S. 120, 125, 24 L. Ed. 
935, the Suprême Court defined "équivalents" and provided a test 
for the courts in determining whether or not they existed, in thèse 
words : 

"Except where form Is of the essence of the invention, it has but little weight 
in the décision of such an issue ; the correct rule being that, in determining 
the question of infringement, the court or jury, as the case may be, are not 
to judge about siinllarities or différences by the naines of things, but are to 
look at the machines or their several devices or éléments in the ligbt of what 
they do, or what office or f unction they perf orm, and how they perf orm it, 
and to flnd that one thing is substantlally the same as another, if it perforais 
substantially the same function in substantlally the same way to obtain the 
same resuit, always bearing in mind that devices in a patented machine are 
différent in the sensé of the patent law when they perforai) differeht functions 
or in a différent way, or produce a substantially différent resuit. 

"Nor is it safe to give ruuch heed to the fact that the corresponding device 
In two machines organized to accomplish the same resuit Is différent in shape 
or form the one from. the other, as it is necessary in every such investigation 
to look at the mode of opération or the way the device works, and at the resuit, 
as well as at the means by whlch the resuit is attained. 

"Inquiries of this kind are often attended with difficulty; but if spécial 
attention is given to such portions of a given device as really does the work, 
so as not to give undue importance to other parts of the same whlch are only 
used as a convenlent mode of constructing the entlre device, the difficulty at- 
tending the investigation wlll be greatly dlminished, if not entirely over- 
come. * * * 

"Authorities concur that the substantlal équivalent of a thing, in the sensé 
of the patent law, is the same as the thing itself ; so that if two devices do 
the same work in substantially the same way, and accomplish substantially 
the same resuit, they are the same, even though they differ in name, form, 
or shape." 

[3, 4] It is conceded that the horizontal and vertical sets of rollers 
in appellant's patented device perforai the identical function that is 
performed by the spiral slot of the alleged infringing device. That 
function is the converging and directing upwards of the lead Unes 
in such a way as to provide for a single-sided contact between the 
lead lines and the machine, with an unrestricted f ree way on the other 
side, for the passage of shells and other obstructions. In the case of 
each machine, this is accomplished by so arranging the contact of the 
lead line with the machine, as that pressure is exerted to hold the 
lead line against the points of contact, on one side, leaving the other 
side free for the passage of obstructions. In the prior art, there had 
been contact on both sides, and a passage for obstructions limited to 
the diameter of the lead line. In the patented device, this resuit is 
accomplished by means of horizontal rollers to converge the lead lines 
and vertical rollers to direct them upwards. In the alleged infringing 
device, the resuit is accomplished by means of a spiral slot, open on the 
side on which there is no contact, curving so that the lead line con- 
tacts with it, at points corresponding to the horizontal and vertical 
rollers, and with the same pressure to hold it in position and keep it 
operative. The two devices "do the same work in substantially the 
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same way, and accomplish substantially the same result," and are 
therefore mechanical équivalents, "even though they differ in name, 
form, or shape." They differ in the fact that the patented device is 
composed of separate parts, while the infringing device is in one pièce. 
The fact that the infringing device closes in the open space between 
the vertical and horizontal rollers in the patented device, so as to make 
one pièce instead of more, changes only the shape and form ; the rollers 
in the patented device could be similarly enclosed "without change of 
function or method of performance." Uniting two éléments into one 
does not avoid inf ringement. Walker on Patents (4th Ed.) page 308 ; 
Lambert v. Lidgerwood, 154 Fed. 372, 83 C. C. A. 350-354.. 

[5] Nor does the omission of rollers from the alleged infringing de- 
vice avoid infringement. The sliding contact of the latter is the équiv- 
alent of the rolling contact of the former. A fixed sliding guide has 
been held the équivalent of a rolling guide. National Tube Co. v. Mark, 
216 Fed. 507-514, 133 C. C. A. 13. It is true that the infringing de- 
vice is in one respect an improvement over the patented device. The 
difficulty with the patented device is that, when the lines are slackened, 
the seine becomes disengaged from the machine, and the machine 
inoperative, with the necessity of the fishermen descendine to the bed 
of the water. This is overcome by keeping the lines taut while the 
seine is being closed and hauled in. The slot of the infringing device 
opérâtes more effectually to keep the lines engaged with the machine, 
during the process of closing and hauling in the seine, adding a fea- 
ture of value to the art, as represented by the patented device of the 
appellant. 

[6] The addition of an improving feature does not excuse the 
appropriation of the appellant's invention, covered by the patent, 
since we hâve construed the appellant's idea to be more than a mère 
improvement in form, and a distinct and valuable advance in the art. 
Walker on Patents (4th Ed.) p. 309 ; Comptograph Co. v. Mechanical 
Accountant Co., 145 Fed. 331, 338, 76 C. C. A. 205 ; Stebler v. River- 
side Heights Orange Growers Ass'n, 205 Fed. 735, 739, 124 C. C. 
A. 29. 

Our conclusion is that the appellant's patent, numbered 919,109, is 
valid, and is entitled to the protection of the principle of mechanical 
équivalents, because of the degree of invention exhibited by it ; that 
the device used by the appellees is, in respect to the means adopted 
for providing an unrestricted free way for the passage of obstructions, 
the mechanical équivalent of the patented device of the appellant and 
an infringement thereof. 

The decree dismissing the bill of complaint is therefore reversed, 
and the cause remanded for further proceeding in conformity with 
this opinion. 

PARDEE, Circuit Judge, dissents. 
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MacARTHTJR CONCRETE PILE & FOUNDATION CO. v. SIMPLEX 
CONCRETE PILING CO. et al. 

(Circuit Court of Appeals, Thlrd Circuit January 27, 1916.) 

No. 2002. 

Patents <§=32S— Invention — Concrète Piles and Pkocess of Making Same. 
The Shuman patents, No. 739,268, for a process of making concrète 
piles, and No. 733,288, for a removable pile for forming concrète piling, 
are void for lack of invention in view of the prior art 

Appeal from the District Court of the United States for the District 
of Delaware; Edward G. Bradford, Judge. 

Suit in equity by the. Simplex Concrète Piling Company and the 
Simplex Foundation Company against the MacArthur Concrète Pile 
& Foundation Company. Decree for complainants, and défendant ap- 
peals. Reversed. 

For opinion below, see 227 Fed. 107. 

Melville Church, of Washington, D. C, for appellant. 
Howson & Howson and Charles Howson, ail of Philadelphia, Pa. 
(Hubert Howson, of New York City, of counsel), for appellees. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit 

Judges. 

BUFFINGTON, Circuit Judge., This case involves the use of cé- 
ment to f orm building piles, and is an instance of one of the many new 
uses to which cément has lent itself, owing to that plastic capacity by. 
which it may be carried to any desired point, and to its hardening ca- 
pacity by which it is there converted into a solid structure. Thèse 
qualities of temporary plastic movement and permanent solidity led 
to its substitution for stone masonry to'form piers for buildings. To 
that end holes of a desired depth and area were dug, and into the 
hole was poured or grouted cément, which at once hardened and 
formed the pier. If it was desired to carry the pier above ground, a 

' frame pattern of the desired size was used. If walls, instead of piers, 
were desired, long trenches were dug, and the entire underground 
foundations of buildings were made from cément. In the same way 
cellar walls were built, the cément foundation trenches being carried 
below the cellar floor, and from there upward the outside of the cellar 
wall was formed against the earth and the inside against a frame box- 

' ing. If the ground excavated was liable to cave, the obvious rem- 
edy was to shore it by an interior structure. From the use of cernent 
piers as a foundation to buildings, it was to be expected the building 
art would naturally advance to deeper foundations, in the shape of 
piles. 

Such advance is happily illustrated in the Journal of the Royal 
Institute of British Architects for 1894. Before quoting from that 
article, and leaving the cément art, we may say that the oil and gas 
drilling art had thoroughly developed the whole subject of underground 
drilling, and the casing or sheathing of drîlled holes for hundreds and 

©=3Por other cases see same topie & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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indeed thoUsands of feet underground, so that such wall-protected 
hole afforded ingress and egress for drilling tools, sand bailers, fishing 
tools, pump rods, and also for the location within such casing of an 
inner tubing, which cased or sheathed a hole of still smaller diameter 
beyond where the casing of the larger dimension ended. The gênerai 
features of this well-developed drilling art are outlined in a décision 
in this circuit in 1892, reported in Masseth v. Palm (C. C.) 51 Fed. 
824. Returning to the article in question, printed and illustrated be- 
low, we see how underground cément piers were ma de: 

"From F. De J. Clere (F.), Wellington, N. Z. 

"Though Wellington, N. Z., is one of the best situ- 
ated capital cities in the world as a commercial dis- 
tributing center, it has had the great drawback of 
possessing but little level land for building 1 purposes 
within reasonable distance of its wharves and jetties. 
This being the case, réclamation has been resorted to, 
and the best sites, extending over many acres, were 
a few years ago covered with the water of the bar- 
bor to a depth of from 12 to 15 feet. The material 
used for réclamation was loose rock and clay taken 
from the hillsides in the vicinity, and olïers a poor 
foundation for brick buildings. Generally piles of Po- 
docarpus totara (a very lasting timber) hâve been driv- 
en to a solid bottom and then covered with concrète. 
Some 14 years ago the acting colonial architect, Mr. 
Burrows, used concrète pilea as a foundation for the 
Suprême Court building, but for some reason or anoth- 
er the experiment was not repeated until a few months 
ago, when rny firm again used the sarue materials for 
the foundation of a four-floored brick warehouse for 
Messrs. Sharland & Co. Whether our modus operandi 
was the same as that of Mr. Burrows I cannot say ; 
but, feeling that our expérience might be of service 
in other cases, I am venturing to send you this record 
of the matter. The building we were to erect was a 
Wholesale drug store, 100 feet long by 40 feet wide, 
and having three floora above the ground, the walls 
being of brick of ordinary thickness, resting on a good 
concrète foundation, which rested in its turn on con- 
crète piles. The 'plant' required to put thèse piles in 
position consisted of two steel 'cylinders' as sketched, 
a wooden 'dolly' of Australian iron bark, an ordinary 
derrick and 25 cwt. monkey, and donkey engine and 
winch, and for each pile a cast-iron shoe (weighing 72 
pounds each), fornied as shown in fig. 1. 

"After excavating for the concrète footings the shoe 
of the pile was placed in position, and the cylinder 
lowered onto it; a small portion of sand was then 
thrown in to form a cushion for the 'dolly,' and a 
'grummet,' or ring of rope, was placed between the top 
ring on the 'dolly' and the top of the cylinder, in or- 
der to prevent the jar burring the latter. The whole 
pile was then driven in the ordinary way two feet 
into the solid original bottom of the harbor, and the 
'dolly' withdrawn from the cylinder and the next 
cylinder driven. The first cylinder was then pumped 
dry and filled with concrète, and by means of a rope 

passing through blocks hung above it, and carried to winch o± donkey engine, 
the cylinder was drawn, and the semi-liquid concrète left in the ground in the 
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shape of a plie about 13 lnches In diameter. The second cyllnder was then 

treated In the same way. The plies In the long stretches of walling were 
spaced about three feet apart and arrangea as in Fig. 2 ; but when they had 
to be eloser we found It necessary to leave the cylinders in the ground, as the 
power at the contractor's disposai was not sufficient to draw them out of the 
lightly compressed soll. 

"Thèse cylinders, having to be driven only once, 
— — — — — — were made of thinner material than the rest. It 

° should be noted that as the concrète had to spread out 

as the cylinder was drawn, a 12-foot long cylinder was 

q q required to make a 10-foot long pile ; and I would hère 

—————— note that the reason why the second cylinder was driv- 

r»a. «• en before the flrst one was drawn was in order to pre- 

vent the soft concrète in the latter from being dam- 
aged by the pressure of the second cylinder. 

"The stuff used for the réclamation being porous, we found that the tide 
rises and f ails in the trenches as in the harbor ; hence the necessity of pump- 
ing out the cylinders, and it was very noticeable that at high tide the cyl- 
inders were much more easily drawn than at low. The number of piles driv- 
en in a day averaged seven." 

From this article, which was in substance republished in this country 
in the Engineering Record of December 29, 1894, it will be seen that 
the driving of holes for subterranean piles, the leaving in the hole 
of a therewith driven casing, or the withdrawing of the same and 
the filling of the hole or casing with cernent, was a well-understood and 
successful practice in the art. Nor was the art confmed to land. It 
was a common practice to build cément piers in water as a support 
for bridges, wharves, and the like, by first constructing a cofferdam, 
pumping the water therefrom and constructing a cément pier within 
the cofferdam. 

So also the use of submarine piles was well developed, as will be 
<>een by référence to Queensland patent No. 1,025 of 1890, granted 
to French for "improvements in the construction of piles and mode of 
driving hollow piles and the formation of concrète pillars thereby." 
In his spécifications, the patentée states his invention relates to piles 
used eitrîer on land or water and that his "invention consists essentially 
in a hollow pile having a strong métal shoe, and although many forms 
of piles may be adopted, the principle remains the same, and by describ- 
ing one f orm of pile, other forms will be readily understood." French's 
drilling device was a conical-shaped, cast-iron shoe with a hollow cup on 
its upper side, on the bottom of which hollow the driving stem or 
"dolly" struck. To this shoe the sheet iron cylinders are attached in one 
of several suggested ways, and as it receives the impact of a monkey 
or weight dropped from the ordinary pile driving derrick, the shoe, 
accompanied by the attached casing, is driven into the ground. "When 
driven to a desired depth, the 'dolly' is withdrawn and the pile filled 
up with concrète." It will thus be seen that French's construction left 
both the casing and the pointed shoe in the ground, where they be- 
came a part of the pile, while in Clere's device the shoe and the cas- 
ing could be left in the ground, or the casing could be withdrawn and 
nothing left in the ground but the pointed shoe. Upon his device the 
broad claim was given to French for "the formation of concrète pillars 
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by means of hollow tubing or casing driven in the manner hereinbefore 
described, which when driven are afterwards filled up with concrète." 

From this it will be seen that the preliminary driving of holes in 
the ground as a location for subsequently locating piles was well un- 
derstood, and the use of cément as a filling for such holes was also 
understood and practiced. In this developed state of the art, the prés- 
ent patentée, Shuman, applied for the patents hère involved. They 
are divisional applications — No. 739,268, granted September 15, 1903, 
being for a process of making concrète piles, claims 1, 3, 9, and 10 
being hère involved; No. 733,288, granted July 7, 1903, being for 
a removable pile for forming concrète piling, claims 5 and 9 being hère 
involved. A study of thèse patents shows that in process, drilling 
means, or cément piles in place, Shuman disclosed nothing novel. His 
pile, when in place, was simply the solidified cernent, which hardened 
in the hole made by French and Clere. The hole in which he placed 
his cernent was no différent from theirs, the casing could be withdrawn, 
left in for part of the depth, or for ail of it. In ail three the method 
of pouring in the cernent was the same. 

As we hâve said, the disclosures in the patent are simply of things 
well known in the art. For example, he says his invention relates to 
"that method of forming piles of cément or concrète which consists 
in first driving a preparatory pile into the ground, then withdrawing 
said preparatory pile, and then filling the opening formed thereby 
with concrète or cernent in fluid or plastic form, which when it be- 
comes set forms the permanent pile." His stem or "dolly," which he 
calls a preparatory pile, "is in the form of a métal tube, although it 
may be a solid pile of wood or métal." This stem is "provided at 
the top with a suitable driving head 2 and at the bottom with a point 
3, which in the présent instance is détachable from the pile." The 
point is "also of so much greater diameter than said pile 1 that there 
is no likelihood of the latter coming into contact to any material ex- 
tent with the walls of the opening formed by driving the pile," and 
"the withdrawal of the pile is also facilitated, since such withdrawal 
is not interfered with by frictional hold of the earth upon the pile." 
The stem and the casing combine to prevent "access of water or silt 
to the opening formed on said preparatory pile in the firm ground 
beneath or for preventing the caving in of the walls of the opening 
when the latter is being formed in unstable ground. The spécification 
further says: 

"When the desired depth of opening has been formed, the pile 1 can be with- 
drawn, leaving the point S at the bottom of the opening." 

The point may be either attached to the stem, in which case it can 
be withdrawn, it can be unattached to the stem, or it can be rivetted 
to the casing, in which latter event it will remain in the hole. The 
spécification closes with this statement: 

"I prefer in ail cases to remove the cott'erdam casing from the opening after 
the withdrawal of the preparatory pile, so that the concrète of which the per- 
manent pile is composed will directly engage the earthy walls of the opening. 
Such withdrawal of the cofferdam casing is permitted, even when the nature 
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of the ground is unstable, by first filling the concrète into the lower end oJ 
tte cofferdam and then wlthdrawlng the latter, either slowly and continuously, 
or intermittently, a little at a time, so as to permit the concrète to flow out 
from the lower end of the cofferdam into the opening above the point S ; sulïi- 
cient head o£ concrète being always maintained in the lower end of the coffer- 
dam to prevent any caving in of the walls of the opening as said cofferdam la 
withdrawn." 

To our mind, it is clear that in none of thèse statements is any pat- 
entable différence or advance over French's ahd Clere's practices 
shown. The main différence is the point of engagement between the 
stem end and the cast-iron driving shoe. In French the upper side 
of the shoe is cup-shaped, and in this cup the stem enters and strikes 
on the cup bottom. Thus French in his patent says his shoe is "a cast- 
iron shoe D pointed like a Paliser shell and slightly larger than the 
pile at its greatest diameter." In Clere's device the shoe is cup-shaped 
also, and the stem or "dolly" enters this cup and strikes the bottom; 
a thin layer of sand being thrown in to cushion the blow. In Shuman 
there is a reversai in thèse engaging éléments ; the cup or hollow be- 
ing placed in the stem and a shoulder raised on the solid shoe adapted 
to enter the hollow of the engaging stem. That this construction is 
mechanically better than Clere or French is apparent. The shoe, be- 
ing subjected to the driving blow, is the part under greatest strain. 
Putting a deep hollow in such cast-iron shoe necessarily weakened it. 
Clere recognized this, and minimized it by a slight layer of sand to 
deaden the jar of the stem blow. By transposing the engaging élé- 
ments, and placing his cup cavity in the stem, and thus substituting 
a solid for a hollowed point, Shuman made a mechanical, but not an 
inventive, improvement. Indeed, we are satisfied that, had the patent 
authorities been advised of the state of the working art, as shown 
by French and Clere, Shuman's patents would never hâve been granted. 

We are therefore constrained to hold the claims before us are in- 
valid, and to remand the case to the court below, with directions to 
enter a decree dismissing the bill. 



In re SOBOL. 
(District Court, S. D. New York. November, 1915.) 

1 ËANKRUPTCY @=>317 — ASSIGNEES — COMPENSATION. 

Where an assignment for the beneflt of creditors nas been allégea as 
an act of bankruptcy, the sole duty of the assignée is to préserve the es- 
tate, and, ordinarily, to préserve it intact, for the trustée when elected, 
and lie is not entitled to compensation merely by virtue of his office, but 
can only daim compensation measured by the extent of his labors in pre- 
serving and keeping the estate for the trustée. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 493-495; 
Dec. Dig. €=317.] 

2 Bankruptcy <S=>317— Assignées for Benefit of Cbeditobs— Liabilitt. 

Where an^ssignee under an assignment for the beneflt of creditors, 

which had been alleged as an act of bankruptcy, employed an auctioneer, 

"^For otner cases see sam. topie & KEY-NUMBER in ail Key-Numbered Digeste & Indexe. 
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who summarrly sold a part of the goods intmsted to his care, to. pay a 
bill for expenses rendered by him, the assignée was responslble for this 
act of the auctioneer. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. §§ 493-495; 
Dec. Dig. @=>317.] 

In Bankruptcy. In the matter of Solomon Sobol, bankrupt. On 
motion to confirm the report of a spécial master. Report confirmée!. 

E. M. Kaiser, of New York City, for trustée. 
J. N. Helfat, of New York City, for assignée. 

HOUGH, District Judge. This case, though upon a very small scale, 
is illustrative of the difriculties and dangers to which parties are sub- 
jected who venture to proceed under an assignment when they know 
that the act of making the assignment has been alleged as an act of 
bankruptcy, and that they will therefore certainly face an accounting 
in this court for what is done under the assignment. 

Expérience has shown that a majority, if not a very large majority, 
of assignments for the benefit of creditors made within this jurisdic- 
tion are executed largely for the purpose of increasing the amount of 
fées thought to be obtainable from the estate, although it is likewise 
true that any lawyer finds it much easier to cause an assignment to be 
executed than to go through the preliminary and badly paid labor of 
preparing schedules in bankruptcy. 

It is not intended by the foregoing to critieize or make any accusa- 
tion against the assignée in this case, who is known to the court and 
has not infrequently been made its représentative, viz., a receiver. 

[1] But ail persons, and especially ail lawyers who become as- 
signées under our state practice, are Sound to recognize not only the 
letter but the spirit of the Suprême Court ruling in Randolph v. 
; Scruggs, 190 U. S. 533, 23 Sup. Ct. 710, 47 L. Ed. 1165, 10 Atn. 
Bankr. R. 1. That spirit is that their sole duty is to préserve the 
estate, and ordinarily to préserve it intact for the uses and* purposes 
of a trustée when elected. They are not entitled to compensation 
merely by virtue of their office; their sole claim to any reward is 
measured by the extent of their labors in preserving and keeping the 
estate for the purposes aforesaid. 

[2] Not only must members of the bar recognize the measure by 
which their services as assignée and as attorney for assignées will be 
estimated, but they should carefully remember that the scale of charg- 
es for the services of watchmen, auctioneers, appraisers, and the like 
has been established by a long course of rulings in the bankruptcy 
court. In this instance an auctioneer was employed who rendered a 
bill for expenses (apparently in lotting the goods and the like) and 
then, when he did not get his bill paid when and as he preferred, sum- 
marily sold a portion of the goods intrusted to his care at prices which 
may or may not hâve been sufficient. For such a case of taking the 
law into one's own hands there is no remedy at ail unless the assignée 
be made (as he has been made hère) responsible for the acts of the 
agent (the auctioneer) whom he deliberately chose. 

As has been said before, the whole amount of money hère involved 
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is trifling. For that reason the case serves well as an opportunity 
for insisting upon the necessity of holding an assignée to as strict an 
accountability as a trustée and not permitting the incurring by him 
of expenses or the taking of risks in respect of the property in his 
charge which would not be permitted in the case of a trustée or bank- 
ruptcy receiver. 

I fail to find in the report of Mr. Willis any instance in which, 
if this assignée had been an accounting trustée, he would not hâve 
been accorded exactly the treatment hère shown. 

The report is confirmed. 



Ex parte OWE SAM GOON. 
(District Court, N. D. California, First Division. May 17, 1915.) 

No. 15802. 

1. Habeas Cobpus @=>S5(1) — Review of Pboceedings to Déport Aliens. 

While the District Court will not prescribe rules of évidence for dé- 
portation proceedings before the immigration authorities, where the juris- 
diction of such authorities dépends upon the establishment of the fact 
that the alien entered the country within three years, the court on habeas 
«jrpus will consider the character of the évidence by which jurisdiction 
is sought to be established, though not, perhaps, the weight of the évi- 
dence. 

[Ed. Note.— For other cases, see Habeas Corpus, Cent. Dig. §§ 77, 78; 
Dec. Dig. <®=»85(1).] 

2. Aliens <@=>32(6) — Déportation Pboceedings — Evidence. 

In a proceeding to déport a Chinese laborer, who came to the country 
in 1873 or 1874, and registered and received a certificate as a Chinese 
laborer in 1894, on the ground that he was in Mexico within three years, 
and must hâve entered the country within that time, his right to re- 
main in the country could not be made to dépend upon the fact that a 
résident of Mexico not produced at the hearlng, but who testified before 
an immigration inspecter in another city, had identified a photograph of 
the alien as that of a person seen in Mexico within three years. 

[Ed. Note. — For other cases, see Aliens, Cent Dig. g 94,; Dec. Dig. 
©=32(6).] 

Pétition by Owe Sam Goon for a writ of habeas corpus. On de- 
murrer to the pétition. Demurrer overruled, and writ issued. 

Joseph P. Fallon, of San Francisco, Cal., for petitioner. 
John W. Preston, U. S. Atty., and Walter E. Hettman, Asst. U. S. 
Atty., both of San Francisco, Cal., for respondent. 

DOOLING, District Judge. The petitioner, a native of China, came 
hère in 1873 or 1874. In 1894 he registered and received his certifi- 
cate as a Chinese laborer. He was arrested in Tucson on February 
19, 1915, having been found in a refrigerator car, together with a 
fellow countryman. His case was heard by the immigration départ- 
aient, and not before a commissioner or judge, on the theory that 
he had recently entered the United States from Juarez, Mexico. Ta 
establish this fact one Pasqual Carrion of Juarez testified on February 

<^>For other cases see samè topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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26th, before an immigration inspecter at El Paso, that he had seen 
petitioner a number of times in a laundry at Juarez, the last time 
being in August or September of 1914. This testimony was not taken 
in the présence of petitioner, but the witness Carrion identifîed a 
photograph of petitioner as that of the man seen by him in the laundry 
at Juarez. 

Under Chinese Exclusion Act May 6, 1882, c. 126, 22 Stat. 58, a 
Chinese alien unlawfully in the country is entitled to a hearing before a 
commissioner or judge before he may be deported. At such hearing the 
ordinary rules of évidence are generally applied. Under Immigration 
Act July 4, 1864, c. 246, 13 Stat. 385, however, any alien may be de- 
ported after a hearing before the immigration officers at any time 
within three years after the date of his entry into the United States, 
if such entry shall hâve been in violation of law. The claim hère is 
that, as petitioner was identifîed as having been in Juarez as late as 
August or September of last year, he must hâve entered from there 
in violation of law, as he did not enter through any of the immigra- 
tion channels. He was not found on the Mexican border, and the 
only évidence that he had been out of the United States within the 
three years was the évidence of Carrion, who did not see the petitioner 
himself for the purposes of identification, but only a photograph. 

[1] The court does not undertake to prescrite rules of évidence 
for the immigration department, but in a case like the présent, where 
the very jurisdiction of the department dépends upon the establish- 
ment of a certain fact, which fact, when established, takes the alien's 
case out of the jurisdiction of the courts of the United States, where 
it is placed by the Chinese Exclusion Law, the court is entitled to 
regard, not perhaps the weight of the évidence, but certainly the char- 
acter of the évidence, by which such a transfer of jurisdiction is 
■effected. 

[2] In the case at bar we hâve a Chinaman, résident of this country 
for 40 years, having a laborer's certificate entitling him to remain, 
who is not found near the Mexican border line, and who is ordered 
deported, without being confronted by the witness upon whose testi- 
mony the jurisdiction of the immigration départaient to make the 
order dépends. In my judgment, while affidavits, and ex parte state- 
ments, and statements not under oath hâve been held admissible in 
proceedings by the immigration department looking to the exclusion 
or déportation of aliens, the right to remain hère of a Chinese per- 
son so long a résident of the United States, and who is fortified by the 
possession of that évidence of his proper présence hère, which the 
law requires should not be made to dépend upon the fact that some 
résident of another country, not produced at the hearing, has identi- 
fîed a photograph, when such identification is the only thing which 
could deprive the alien of his right to be heard before a commissioner 
or judge, where such identification would not be admissible as évi- 
dence at ail. 

Holding thèse views, I am constrained to overrule the demurrer 
to the pétition, and direct the issuance of the writ. 

The demurrer is therefore overruled, and the writ will issue as 
prayed for. 
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Ex parte TOM YUEN. 
(District Court, N. D. California, First Division. December 13, 1915.) 

No. 15933. 

1. Aliens @=>32(1) — Déportation of Chinese — Rio ht to Judictal Heakins. 

A Chinese laborer could not be deported, except after a hearing before 
a commissioner, with the right of appeal to the District Court, unless lie 
had entered the United States withiii three years of the hearing. 

[Ed. Note. — For other cases, see Aliens, Dec. Dig. ©=32(1).] 

2. Aliens <S=32(6)— Déportation of Chinese — Evidence of Entry Within 

Three Yeaks. 

In a proceeding to déport a Chinese laborer, who had been in the coun- 
try for years, and registered and received a certiflcate of résidence in 
1894 the fact that he was in Mexico within three years, and nmst hâve 
entered the country within that time, necessary to give jurisdiction to 
the Immigration authorities, could not be pioved by the ex parte state- 
ments of witnesses who based their statements upon photographs, and 
were never confronted by the alien sought to be deported. 

[Ed. Note. — For other cases, see Aliens, Cent. Dig. § 94; Dec. Dig. 
<g=»32(6).] 

Application by Tom Yuen for a writ of habeas corpus. On demur- 
rer to the pétition. Demurrer overruled, and writ issued. 

John Iy. McNab and Timothy Healy, both of San Francisco, Cal, 
for petitioner. 

John W. Preston, U. S. Atty., and Caspar A. Ornbaum, Asst. U. 
S. Atty., both of San Francisco, Cal., for respondent. 

DOOLING, District Judge. Petitioner is a Chinese laborer, who 
has been in this country for many years. He was registered in New 
York on March 2, 1894, and at that time received a Chinese laborer's 
certificate of résidence, which he had in his possession at the time 
of the hearing which led to the order of déportation that he is contest- 
ing in this proceeding. He has had no hearing before a commissioner 
or court. 

[_ 1 ] The proceedings leading to the order for his déportation were 
had before an immigration inspector, on the theory that some time 
in December, 1914, and January, 1915, he was in Juarez, Mexico, and 
that therefore he must hâve entered this country within three years. 
To establish that fact the statement of one Acosta is relied upon. 
Acosta, who is a police officer in Juarez, Mexico, in an ex parte state- 
ment before an inspector in El Paso, declared that he recognized a 
photograph shown him as that of a Chinese whom he had seen in 
Juarez in the latter part of December, 1914, and the early part of Jan- 
uary, 1915. The photograph shown him is a photograph .of petitioner. 
Unless petitioner has entered the United States within three years 
of the date of the hearing, he may not be deported, except after a 
hearing before a commissioner, with the right of appeal to the court. 

[2] I hâve had occasion to hold before this that the fact which 
gives jurisdiction to the immigration officers to hear and détermine 

Ê=For other cases see same topio & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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thèse matters — that is, entry into the United States within three years 
— cannot be established by ex parte statements of witnesses in Mex- 
ico, who base their statements upon photographs, and are never con- 
fronted by the alien sought to be deported. In the absence of fair 
proof of such entry within three years, the only tribunals that can 
order the déportation of a Chinese laborer are the commissioners and 
the courts. I think the right of a laborer who has been long in this 
country to remain hère is too important a right to be taken f rom him 
upon the ex parte statement of a résident of a foreign country who is 
never produced before him. 

The demurrer to the pétition will be overruled, and the writ will 
issue, returnable December 18, 1915, at 10 o'clock a. m. 



UNITED STATES v. GIN DOCK SUE. 
(District Court, N. D. California, First Division. October 8, 1915.) 

No. 5493. 

1. Aliens <§=23(1) — Déportation op Chinese Pebsons — Défenses. 

That a Chinese person sought to be deported was a merchant or an 
attaché of the Chinese consular office did not prevent his déportation, 
where his status as such was acquired subséquent to his entry into the 
country surreptitiously, by escaping from détention quarters after ne had 
been denied permission to land. 

[Ed. Note. — For other cases, see Aliens, Dec. Dig. <©=323(1).] 

2. Aliens ©=23(1) — Déportation of Chinese Persons — Dépenses. 

A Chinese person's right to enter the country as a returning merchant 
was a matter to be established regularly before the immigration officers 
at the tlme he applied to enter, and if their proceedings were unfair ne 
might hâve appealed to the courts; and where, instead of doing this, he 
chose to enter the country by escaping from détention quarters after he 
had been denied permission to land, he was subject to déportation. 

[Ed. Note. — For other cases, see Aliens, Dec. Dig. ®=a23(l).] 

Déportation proceeding by the United States against Gin Dock Sue. 
From an order of déportation, défendant appeals. Affirmed. 

George A. McGowan, of San Francisco, Cal., for appellant. 
John W. Preston, U. S. Atty., and Caspar A. Ornbaum, Asst. 
U. S. Atty., both of San Francisco, Cal. 

DOOLING, District Judge. In July, 1908, Gin Dock Sue applied 
for admission at the port of San Francisco as a returning Chinese 
merchant. On August 26, 1908, his application to land was denied, 
and on appeal the order denying his application was affirmed. He 
then applied for a rehearing, but on November 26, 1908, and before 
such application was heard, he escaped from the détention quarters, 
and has ever since been within the United States. On December 8, 
1908, his application for a rehearing was denied by the following 
order : 

"San Francisco, Dec. 8, 1908. 

"This man escaped from Pacific Mail Steamship dock and is a fugitive. 
Application for rehearing denied." 

©=»For other cases see sanie toplc & KEY-NUMBER in ail Key-Numbered Digesta & Indexes 
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Having been later found in this country, he was arrested, and after 
a hearing before the commissioner was ordered deported. From the 
order of déportation an appeal was taken to this court. 

[1, 2] It is urged hère, as it was urged before the commissioner, 
that respondent is a merchant, and that he is an attaché of the Chinese 
consular office in San Francisco. But whatever status he may hâve as 
an attaché of the consulate bas been acquired since his escape-frbm 
the immigration officers in 1908. I do not think that this method of 
entry into the country can be cured by thereafter becoming attached 
to a consular or other office. As to his mercantile status, if it existed 
before his escape, that was a matter to be established regularly be- 
fore the immigration officers at the time that he applied to enter. If 
their proceedings were unfair in the investigation of that question, he 
rnight then hâve appealed to the courts. Instead of doing so, he 
chose to enter the country by escaping from custody. If the status 
was acquired after such escape, he can no more be heard to urge it 
hère, as giving him a right to remain in this country, than he can be 
heard to urge his connection with the consulate. The law will not 
put such a premium upon surreptitious entries into the country as 
to permit one so entering to acquire a right to remain. 

The order of déportation is therefore affirmed. 



NAYLOR et al. v. FOREMAN-BLADES LUMBER CO. et aL 

(District Court, E. D. North Carolina. January 1, 1916.) 

No. 337. 

1. Cancellation or Instruments @=>34(1) — Lâches — Loss of Evidence. 

Complainants brought suit for the cancellation of a deed purporting to 
hâve been executed by them seven years before, and winch they claimed 
had been forged by, or at the instance of, their grandfather. They ad- 
mitted having acquired knowledge of the deed five years before suit, and 
while the grandfather and the person before whom their acknowledgment 
purported to hâve been taken were living; but their grandfather died 
during such time, and the person who certifled to the acknowledgment 
shortly after suit was commenced, and before trial. There was évidence 
that the uncle of complainants, who was. their représentative and légal 
advisor, communicated with his father and with such other person in re- 
gard to the matter; but it was not shown what they claimed, or what 
transactions took place in respect thereto. During such time the deed 
was also accidentally destroyed by fire, and one of the défendants under 
a deed of which complainantsi had knowledge eut and removed the tim- 
ber from the land. The évidence was also unsatisfactory in other re- 
spects, and many facts in regard to the bringing of the suit, which 
should hâve been frankly disclosed, were withheld. Held that, under 
the facts shown, the unexplained delay in bringing suit constituted such 
lâches as deprived complainants of the right to invoke the aid of a 
court of equity, and required that court to remit them to their remedy 
by an action at law ; défendants belng in possession. 

[Ed. Note. — For other cases, see Cancellation of Instruments, Cent. 
Dig. §§ 49, 50, 52 -, Dec. Dig. @=>34(1).] 

2. Equity <@=64, 72(3) — Maxims — Lâches — Death of Persons Charged with 

Misconduct. 

Independently of any statute of limitations, courts of equity uniformly 
décline to assist a person who has slept upon his rights and shows no 

<J=»For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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excuse for his lâches in asserting them ; and the mie is especially to be 
enforced where the rlght to relief is based on the alleged fraud or crimi- 
nal acts of persons who hâve died during the period of delay. 
[Ed. Note.— For other cases, see Equity, Dec. Dig. <S=»64, 72(3).] 

In Equity. Suit by Harold J. Naylor, Clara C. Cole, and Lillian 
F. Naylor against the Foreman-Blades Lumber Company and Mary 
Robbins. Dismissed without préjudice to an action at law. 

S. Brown Shepherd, of Raleigh, N. C, and M. H. Tillitt, of Nor- 
folk, Va., for plaintiffs. 
E. F. Aydlett, of Elizabeth City, N. C, for défendants. 

CONNOR, District Judge. The jurisdiction of the court is sus- 
tained by reason of diversity of citizenship. The équitable jurisdic- 
tion of the court is found in the character of the relief invoked. The 
subject-matter of the controversy is a tract of land, chiefly valuable 
for the timber standing and growing upon it, at the time of the trans- 
actions disclosed in the pleadings and évidence, lying and being situate 
in Pasquotank county, N. C, containing 2,500 acres and, with the tim- 
ber, of value largely in excess of $3,000, alleged by plaintiffs to be 
"more than $100,000." 

The bill charges: That plaintiffs Harold J. Naylor and Clara C. 
Cole, the children of plaintiff Lillian F. Naylor, are seised in fee of 
the lands in controversy. That défendant Mary Robbins asserts title 
thereto, claiming to be the owner, and in possession thereof, by vir- 
tue of certain deeds to which spécial référence is hereaf ter made. That 
défendant Foreman-Blades Lumber Company, claiming the right to do 
so by reason of purchase from défendant Mary Robbins, entered upon 
the land and eut and removed timber therefrom of great value. Plain- 
tiffs Harold J. and Clara C. pray : That the alleged deeds under which 
défendant Mary Robbins claims title be declared invalid and canceled, 
being a cloud upon their title. That défendant Foreman-Blades Lum- 
ber Company account for the timber eut and removed from the land 
and pay to them the value thereof. Plaintiff Lillian F. Naylor avers 
that her coplaintiffs are the owners of the land, and that, by virtue 
of the réservation of the timber thereon in the deed executed by her 
to them, she is the owner of and entitled to recover of défendant 
Foreman-Blades Lumber Company, the value thereof. She further 
says that, if her coplaintiffs are not the owners of the land, she is 
seised thereof in fee, and asks that the deeds under which défendant 
Mary Robbins claims be canceled. The question whether there is not 
a misjoinder of parties plaintiff, and the bill multifarious, is not raised 
by the défendants. 

Passing thèse questions, it becomes necessary to examine the deeds 
under which plaintiffs and défendants claim title. Prior to March 24, 
1896, Harvey Terry was the owner of a large body of timber land, 
containing 12,338 acres, in Mt. Hermon township, Pasquotank county, 
N. C, known as a part of the "Great Park Estate," or "Terry's 
Manor." A survey of this land was made by H. T. Greenleaf and 
recorded in the office of the register of deeds of said county. The 
plat shows that the tract was divided into squareSj numbered from 
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1 to 318, containing 400 acres each. The description in the several 
deeds hereinafter set out refer to this survey. 

On March 24, 1896, Harvey Terry conveyed the entire tract of 12,- 
338 acres to Thomas H. Robbins, of Brooklyn, N. Y. ; the considér- 
ation recited in the deed being "one dollar and other valuable con- 
sidérations." On June 16, 1896, Thomas H. Robbins conveyed to his 
son, W. A. Robbins, a portion of the tract containing 1,160 acres. On 
June 16, 1896, T. H. Robbins conveyed to his daughter, plaintif? Lil- 
lian F. Naylor, a portion of the tract containing 1,160 acres. On No- 
vember 11, 1897, W. A. Robbins conveyed the same land to his mother, 
Adelia Robbins. On December 8, 1897, plaintifï Lillian F. Naylor 
conveyed the land conveyed to her by Thos. H. Robbins to her mother, 
Adelia Robbins. Each of the deeds recites a considération of "one 
dollar and other valuable considérations," and are duly recorded in the 
office of the register of deeds of Pasquotank county. 

On August 31, 1897, plaintiff Lillian F. Naylor executed to her fath- 
er Thomas H. Robbins a power of attorney, empowering him as her 
attorney in fact "to convey, mortgage, and make any other disposition 
which he should deem proper, ail real or personal property, lands, tim- 
ber of whatsoever nature, now owned, or to be owned, by me in the 
state of North Carolina." This power of attorney was duly recorded in 
Pasquotank county September 9, 1897. On January 3, 1898, Thomas 
H. Robbins and his wife, Adelia, conveyed the entire tract of 12,338 
acres to Annie Champion, for the same recited considération. On 
January 29, 1898, Annie Champion conveyed the entire tract to plain- 
tiff Lillian F. Naylor for the same recited considération. On May 1, 
1898, Lillian F Naylor, for the same recited considération, conveyed 
to plaintiff s Harold J. Naylor and Clara C. Cole (then Naylor) the 
portions of the tract numbered on said plat from 1 to 62 inclusive, con- 
taining 2,500 acres. On Aprîl 25, 1902, Lillian F. Naylor, for the 
same recited considération, conveyed to Lewis Leavens the entire tract 
conveyed to her by Annie Champion, containing 12,338 acres. This 
deecl contains no exception of the portion conveyed to plaintiffs May 
1, 1898. Ail of thèse deeds are duly recorded. 

The registry of deeds of Pasquotank county discloses the registra- 
tion of a deed from plaintiffs Harold J. Naylor and Clara C. Cole to 
their mother, Lillian F. Naylor for the portion of the original tract 
which was conveyed to them by said Lillian F. Naylor May 1, 1898. 
This deed bears date January 1, 1906; considération recited, "two dol- 
lars" ; acknowledged before V. Comfort, commissioner of deeds, Feb- 
ruary 14, 1906; certificate of T. Hartzheim, clerk of Kings county, N, 
Y., Suprême Court, February 14, 1907; ordered to registration upon 
the certificates attached by the clerk of the superior court, and recorded 
in the office of the register of deeds of Pasquotank county, February 
21, 1907. 

Plaintiffs Harold J. Naylor and Clara C. Cole aver that they never 
signed or acknowledged the exécution of this deed. They allège that, 
if said deed purported to be signed by them, such signatures were 
forged. On May 31, 1907, Lillian F. Naylor, by Thomas H. Robbins, 
her attorney in fact, conveyed the same land to défendant Mary Rob- 
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bins, then Mary Brandeth; the recited considération being $2,500. On 
August 8, 1907, Thomas H. Robbins and his then wife, Mary Rob- 
bins, in considération of $10,000, conveyed to défendant Foreman- 
Blades Lumber Company, the standing timber on said land, of the di- 
mensions named in the deed. This deed was duly proven and recorded 
August 12, 1907, in the office of the register of deeds of Pasquotank 
county. The corporation was given frve years within which to eut the 
timber. It began cutting during the year 1909 and finished April, 
1911. Thèse deeds were duly recorded. 

The controversy, primarily, centers upon the charge made by plain- 
tiff Lillian F. Naylor that her father, and by Harold and Clara that 
their grandfather, Thomas H. Robbins, on January 1, 1906, forged, or 
caused to be forged, the names of plaintiffs Harold J. and Clara C. 
to the deed found on the record to Lillian F. Naylor, and that Virgil 
Comfort, the commissioner, who certified that they acknowledged their 
signatures in his présence, was a party to, and actively participated in, 
the commission of the forgery. The charge is clearly made and clearly 
denied. So far as the plaintiffs Harold J. Naylor and Clara C. Cole 
are concerned, the establishment of this charge is essential to their 
claim of ownership of the land in controversy. The claim of Lillian 
F. Naylor is dépendent upon the establishment of other contentions. 

Before proceeding to examine the évidence upon which the décision 
of this vital question is based, and the relief prayed by plaintiffs sought 
to be established, it will be well to note a few facts in respect to which 
there is no controversy. The plaintiffs paid nothing to Thomas H. 
Robbins, nor to their mother, for the land. Thomas H. Robbins died 
December 26, 1911. Virgil Comfort died December 7, 1913. Neither 
Mrs. Naylor nor either of the other plaintiffs, at any time, listed the 
land for taxation, nor paid any tax thereon. Virgil Comfort, the com- 
missioner, who certified that the exécution of the deed was acknowl- 
edged before him, also took the probate of the other deeds herein set 
forth, except that from Terry to Robbins and Robbins, attorney for 
Mrs. Naylor, to Mrs. Brandeth. Plaintiffs hâve never been in pos- 
session of , or exercised control over, the land. They allège that Mrs. 
Robbins claims to be in possession, and she admits that she is in pos- 
session, claiming under the deed executed to her May 31, 1907. 

The original deed, which purports to hâve been signed by plaintiffs 
Harold J. and Clara C. January 1, 1906, was burned in the dwelling 
of Thomas H. Robbins when it was destroyed by fire December 22, 
1910. The bill herein was filed November 12, 1913. It is manifest 
that, for some reason, Thomas H. Robbins, who purchased the entire 
tract from Terry March 24, 1896, kept the title thereto in transit, with 
two exceptions, within his immédiate family, retaining at'all times con- 
trol' of the title and of the land. Mrs. Naylor says that he put the 
title in her "to hold for him." She says that the 2,500 acres was 
given to her "in considération of being eut off by my husband's uncle's 
will ; that is why it was given to me" ; that Annie Champion "was a 
dummy that my father used, so that she could go on bonds and be 
liable; that the title was placed in her for him." 

The testimony upon which plaintiffs rely to establish the charge of 
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forgery is largely that of Mrs. Lillian F. Naylor, William A. Robbins, 
and themselves. It appears that Mrs. Naylor was, during the time 
of the transactions in controversy, a widow, and that she and her 
children, together with her brother, William A. Robbins, resided at 
178 Garfield Place, Brooklyn, until Harold left home, when about 18 
years old. Mrs. Naylor was gênerai guardian for her children, and 
her brother, W. A. Robbins, was at ail times her and their attorney. 
Mrs. Naylor says that her daughter was born May 21, 1884, and her 
son October 25, 1885; hence he was not of full âge on January 1, 
1906. He left home when 17 or 18 years of âge, going to California, 
and from there to Denver, finally going to Ft. Worth, Tex. ; that he 
was there January 1, 1906; that he was at home during the spring 
of 1905; that he made his next visit home after her daughter was 
married, which was in April, 1906; "it was the next spring; it must 
hâve been in 1907." 

Mr. Robbins, in his déposition, testified that "the first time he [Har- 
old] visited Brooklyn, after he took up his résidence in Ft. Worth, 
was in 1909 ; he had been in Ft. Worth ail that time." Mrs. Naylor, 
who heard Mr. Robbins testify, was recalled and testified, in her dépo- 
sition, that she was mistaken in saying that her son came home during 
the spring of 1907; that it was 1909. It will be observed that she 
had fixed the date as being "the spring after my daughter was mar- 
ried," and this, she says, was in April, 1906. Harold J. Naylor says 
that he was in Brooklyn about a month during May, 1909 ; that he 
was in Ft. Worth during the months of January and February, 1906, 
and in this he is strongly corroborated. It is conceded that Clara C. 
Cole, then Naylor, was with her mother in Brooklyn on January 1, 
1906. She admits that her mother wrote her of the existence of the 
deed "four or five years" prior to November, 1914, and in this she is 
corroborated by her mother and her uncle. 

Harold says that he first heard of the deed "eight months or a year 
ago." This statement was made in his déposition October 6, 1914. 
Mrs. Cole testifies, upon her déposition, November 6, 1914, that she 
saw her brother, according to her recollection, "in Ft. Worth a year 
ago last January; tfie next time two or three years before that in 
Brooklyn, N. Y., and the next time as much as four years before that 
in Brooklyn." She is asked, "Then, according to your best recollec- 
tion, the third time from this that you saw your brother was some 
eight or nine years ago in Brooklyn?" to which she answered: 

"Yes: lt was ail of ten years ago." "Hâve you not seen him, then, but 
three times In ten years?" "No." "How many times hâve you been to 
Brooklyn, N. Y., since April, 1006?" "I hâve been there a nrnnber of times; 
I don't know how many." "Hâve you averaged once a year?" "Sometimes I 
would stay almost a year there." "About how much of the time since April, 
1906, to this time, hâve you spent in Brooklyn, N. Y.?" "Maybe, ail toid, a 
year." 

Harold J. Naylor, under cross-examination, upon his déposition 
taken October 6, 1914, was asked and answered the following ques- 
tions : 

"When did you first hear that you ever had any deed for any of the land 
in controversy?" "Eight or ten months ago." "That was the first time that 
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you ever heard that your mother conveyed any lands to you?" "Tes." "Who 
gave you that information?" "My uncle, William A. Robbins." "Where doea 
he live?" "In Brooklyn, N. Y." "How did he corne to give you that informa- 
tion?" "In a letter he stated to me that the property had been deeded to me 
and my sister, and that the timber was being taken off, and that he thought 
it was up to us to assert our rights." "Hâve you the letter?" "I hâve," "Will 
you furnish a copy of it to be filed with your déposition?" "I think I can. I 
am pretty sure I had it. I think I hâve it." "Will you furnish a copy of it 
to be filed with your déposition?" "Yes." [No copy of the letter is filed.} 
* * * "Mr. Naylor, Lillian F. Naylor lives where?" "In Brooklyn, N. Y." 
"Does she and your uncle live together?" "They do." "How long since you 
saw your mother?" "I saw her last summer, in September." "Where?" 
"In Brooklyn, N. Y." "Was that before you brought suit?" "That was after." 
"Did you hâve any conversation with your uncle and your mother about 
bringing this suit when you were in Brooklyn last summer?" "I did not 
think it was necessary> as I understood the suit was already instituted." 
"My question is: Did you ever hâve any conversation with either your 
uncle or your mother about this suit?" "Not that I remember." "Did you 
hâve any conversation with your uncle about arrangement with the Richmond 
Cedar Works?" "None at ail." "Is your uncle paying the expense of thia 
lawsuit?" "I understand — in fact, I know — that he made an agreement with 
the lawyers under contract with contingent." "He is to be responsible for 
the cost?" "Not that I know of." "When did you see your mother before 
last September?" "About 1903, about a year before I came to Ft. Worth." 
"Are you and your sister on friendly terms?" "Yes." "Has there ever been 
any unfriendly terms between your mother and you and your sister?" "No." 

The bill herein was verified by plaintiff Harold J. Naylor June 10, 
1913, and filed November 12, 1913. Mrs. Naylor says that, when in- 
formed by her brother of the existence of the deed, she told him, a 
practicing attorney, to do what he thought best, and wrote her daugh- 
ter, asking her "if she ever signed such a deed, and she said she never 
had." She further says that, "when I first knew it, I spoke to her 
about it." Mrs. Cole was then 23 years of âge and Harold was 22. 
To the question whether she saw her father, or had any communica- 
tion with him, after learning of the existence of the deed, she said, 
"Once." This question was asked on direct examination, and no fur- 
ther inquiry was made in that respect. 

The déposition of W. A. Robbins was taken and read in évidence. 
He says that he has been acting as counsel and was also appointed 
guardian for plaintiffs Clara and Harold — was counsel for Mrs. 
Naylor, guardian; that he spoke to plaintiffs, during their minority, 
of the deed executed by their mother, conveying the land to them. 
After testifying in regard to Harold's visits to Brooklyn, he con- 
cludes : 

"Harold left Brooklyn — I saw him off on the train — in 1904. His first 
visit after that was in August, 1905. At that time he was living in Colorado ; 
he was hère only a f ew days ; then he returned West, and the second time he 
came baek to Brooklyn was in May, 1909. It may hâve been 1908. He made 
another visit afterwards ; that was in September, 1913." 

Mrs. Naylor says that he came to Brooklyn the spring after her 
daughter was married — April, 1906. It is true that, after hearing her 
brother's évidence, she says that she was mistaken ; that his visit was 
in 1909. Harold is asked, "Where did you see your mother before 
last summer?" and answers, "About 1903; about a year before I 
came to Ft. Worth." He says that he spent a month and four days 
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in Brooklyn in April and May, 1909. Mrs. Cole says that she spent 
titrée or four months in Ft. Worth, Tex., "two years ago in January." 
This statement was made November 25, 1914. Mr. Robbins says that 
lie has been "acting continuously as attorney for thèse children and 
his sister" ; that "she has f requently, many tintes," talked to him about 
the property. "The first tinte I knew of the existence of any such 
deed was some tinte in the winter of 1908. I had written to the register 
of deeds of Pasquotank county, asking him to examine the records, 
and if he found any conveyance from the children to send me copies 
of the instruments, and he returned me copies of certain papers. That 
was the first time I knew of the existence of this deed. I informed 
my sister of what I had found, and told her about the deed I found 
had been recorded from lier children to her, and asked her if she 
knew anything about it; and site said, 'No,' and I instructed her to 
write to the children, and find out at once if they had signed the deed. 
I wrote immediately ; as soon as I found out, I wrote to my father, 
and also to Mr. Comfort" — by registered letter; hâve letter press 
copies, which were produced and filed. Thèse letters were taken from 
the letter book of Mr. Robbins. The book was not produced. From 
thèse letters it appears that on April 8, 1908, he wrote his father, 
Thomas H. Robbins, Washington, D. C. : 

"Dear Father: The delay in making this reply to your letter of the 23d of 
last January is due to the fact that I hâve been waiting the completion of the 
exanrination of the title to the land in Pasquotank county, North Carolina, 
owned by the children. The révélations disclosed are staggering, actually sick- 
ening, on account of the probable ciïminal conséquences to those responsible 
for the existence of thèse deeds. We hâve consulted over this latest transac- 
tion, vveighing the terrible conséquences, and, in view of past transactions, to- 
gether with your statements to Lillie, when you last talked with her, we hâve 
decided you hâve gone too far, and hâve come to the painf ul conclusion to com- 
mence an action to set this alleged Naylor-Naylor deed aside on the ground 
of forgery, unless the children and Lillie are restored within the next few-days 
to the same rights and position they cnjoyed as to this land in connection with 
ail persons at the time when the alleged deed from the children to their moth- 
er purports to hâve been dated. Nothing whatever has yet been said to the 
Foreman-Blades Lumber Company, in order that you rnay hâve no obstacles 
in your way to an adjustmeiit of matters with them, as has just been suggest- 
ed, which will not really arise when once the facts are made public. But un- 
less this restoration is made speedily, or immédiate steps taken for that. pur- 
pose, I shall bave to initiate matters myself to hâve those rights restored by 
court, in which case I shall hâve no control over the other probable results. 
Ail this is without waiving any right or claim on the part of Lillie for an ac- 
counting from yourself and the grantee mentioned in the deed, bearing date 
May 31, 1907, you made and claim to bave executed as attorney for her, to re- 
cover the considération mentioned therein in case it is fonnd necessary or désir- 
able thus to collect the same. And I an further instructed by Lillie to give 
you notice that any and every power of attorney from her to you has been 
revoked by her by a duly executed revocation dated March 11, 1908, and record- 
ed Mardi 14, 1908. I do not agrée with you at ail as to what are the rights 
of the children to this tiinber tract. The considérations to uphold the deed 
are numerous, valuable, and ample. The deed was made at your own sugges- 
tion, and reeeived in good faith and credence, absolute and without any secret 
réservation or understanding ; nor did you consider there was any such at the 
time you filed your schedule in bankruptcy, or the same would hâve appeared 
among the assets you claimed. It has been only since that we hâve heard any 
such claim. As a matter of fact, the only actual réservation appears in the 
deed iteelf ; a possible logging contract, subject to an accounting to the chil- 
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dren, for the value of the tlmber when removed, which was not to last tndef- 
initely. You write that the children and Lillie hâve never paid any interest 
or taxes upon the land. Even so; you seem to forget that I never received 
one cent lu considération for the 1,160 acres or more I owned of the most val- 
uable part of the tract, which I turned over for your beneflt. It was intended, 
upon making the conveyance to the children, that the burden of any mortgages 
covering their tract should rest upon the balance of the tract covered by sueh 
mortgages, as by law is the case, under the principle of inverse order of aliéna- 
tion. Any equities as to taxes the children stand ready to adjust when the 
time arrives for a settlement of this matter. The validity of the alleged Nay- 
lor-Naylor deed will not stand even the flrst test, for at its date Harold was 
not y et of âge and was in Texas at the time it purports to hâve been acknowl- 
edged in New York. Comfort, too, bas thus made himself criminally answer- 
able in this matter. and it will be useless for Mm to appeal to me to abandon 
action to set this deed aside when once started. My duty is to the children 
and Lillie. 

"Very truly your son, Will." 

The postal receipts show that this letter was received by Thomas H. 
Robbins April 9, 1908. On the same day Mr. Robbins wrote Virgil 
Comfort: 

"Dear Mr. Comfort : It has been lately discovered that there is a paper on 
record in the office of the résister of deeds for' Pasquotank county, N. C, 
which purports to be a deed dated January 1, 1906, executed by Clara C. Nay- 
lor and Harold J. Naylor to Lillian F. Naylor, conveying some 2,500 acres of 
timber land in said county. Thèse said named grantors claim they never 
signed nor acknowledged the exécution of this paper, so it will doubtless be 
my painful duty to bring an action to set this paper aside on the ground of 
forgery, unless my father can succeed in restoring thèse parties to just the 
same riights they enjoyed at the time this paper is dated, a proposition which 1 
bave just written him, but which I fear cannot be carried through, even if 
he should realize the necessity for it, which 1 hardly expeet until too late, aft- 
er the facts hâve become public. Once thèse tacts corne out, and there will 
doubtless be criminal prosecutions following at the instance of the Foreman- 
Blades Lumber Company, a matter that exceedingly worries me. But even so 
my duty rests with my nièce, nephew, and sister. As I am going to wait only 
a few days to hâve this matter adjusted in the way I hâve suggestt<d, it seems 
to me if you can think of any other way out of the trouble, which has escaped 
me, that it would be of vital interest to you to see me at once about it, for 
the acknowledgments, I should add, purport to hâve been taken before you, 
which was a physical impossibility, since Harold J. Naylor was then, as now, 
living in Texas. I do not care to discuss this disagreeable affair at my office, 
but expeet to be at home every evening up to half past 7, excepting next Fri- 
day." 

This letter was received by Comfort on April 9, 1908. Immediately 
following the production of the letter press copies of those two let- 
ters, plaintiff s counsel asked Mr. Robbins the question : "As coun- 
sel, what action did you take in the matter?" To which he answered, 
"I had suit brought ; employed counsel and brought suit." He is not 
asked, and nothing is said, in respect to any reply to the letters, if 
any was received, nor of any interview with Comfort, pursuant to the 
invitation to visit the witness. The only évidence indicating what, if 
any, meeting was had with his father is in response to the question 
whether he saw his father "much after that," to which he responds, 
"From 1902 I saw very little of my father ; he was seldom at the house ; 
in the last six or seven years of his life I don't think he was there 
many times." It is évident, from the first Unes of the letter to his 
father, that, prior thereto, some correspondent was had between them 
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in regard to this land. He refers to his delay in answering a letter of 
January 23d. This letter is not produced, nor its absence accounted 
for. Mr. Robbins expresses his dissent from the attitude of his father 
in regard to the children's claim to the property. 

Mr. Robbins, on April 8, 1908, charges his father with the crime of 
forgery, depriving his grandchildren of a tract of land of 2,500 acres, 
"worth more than $100,000," as they allège, calling upon him to make 
some adjustment of the matter under a threat to institute suit, which 
vvill resuit in criminal proceeding, "in a few days." He also charges 
the officiai who certified the acknowledgment of the exécution of the 
deed with criminal conduct, with a similiar threat. Without any ex- 
planation, without a suggestion as to the action of the parties charged 
with at least two félonies, he waits five years and eight months, until 
the father, who lived more than three years thereafter, is dead, before 
instituting suit. The commissioner, who lived more than five years, 
died within less than a month after the bill was filed. That Clara C. 
Cole knew of the existence of the deed is admitted. Although Harold 
J. Naylor says that he learned of it only "eight or ten months" prior 
to October 6, 1914 (December, 1913), he verified the bill June 10, 1913. 
His mother says that she wrote "them" very soon after learning of the 
deed, according to the directions of her brother, and he (Mr. Robbins) 
says that Mrs. Naylor informed him that she had communicated "with 
her daughter and son immediately after he had given her the informa- 
tion about thèse deeds." She told him that she had communicated 
with them "shortly afterwards — it may hâve been two or three weeks." 
Mrs. Naylor says that she has heard from her son "every week since 
he left home." In his letter to Comfort, Mr. Robbins writes: "Thèse 
said named grantors claim that they never signed nor acknowledged 
the exécution of this paper." 

It is unthinkable that a son deliberately charged his father with 
forgery, and threatened to prosecute him, before he had received from 
the alleged grantors a déniai of the exécution of the deed by them. 
He says, in his letter, that they "claim that they had never signed 
it." It is difficult to resist the conclusion that Harold J. Naylor is 
mistaken — that his memory is at fault — when he says that he first 
heard of the existence of the deed "eight or ten months, or probably 
a year," before he testified (October, 1914). It may, for the purpose 
of this discussion, be safely concluded that ail of the parties interested, 
• and their uncle and attorney, knew, not later than April 8, 1908, of 
the existence of the deed. It is mani'fest that they were not restrained 
by the considération of relationship, regard for their father, or the 
resuit to him, of the exposure of his alleged criminal conduct. It is 
difficult to reach the conclusion that any man would rest under the 
charge of forgery, made by his bwn son, with the threat of exposure 
"in a few days," or that Comfort was willing to remain quiescent un- 
der the threat made by a lawyer, who, as his letter stated, had weighed 
the conséquences to his own father, to prosecute a charge which, if 
true, would hâve subjected them both to a term of the state prison. 
The copies of deeds and other évidence, introduced in this case, show 
that he had been the trusted friend of Thomas H. Robbins and his 
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family, taking the acknowledgment of the various deeds to and from 
each other. He lived more than five years after the charge was made, 
with an invitation to visit W. A. Robbins at his home, for the purpose 
of suggesting some way of adjusting the matter. The bill was verified 
June 10, 1913, but not filed until November 12, 1913. Why, after tak- 
ing this action, was this delay? Why was not the bill filed and the 
déposition of Comfort taken before his death? He lived two years 
after the death of Thomas H. Robbins. His âge and the condition of 
his health does not appear. Why was not suit brought, as threat- 
ened, and the production of the original deed demanded, and thereby, 
if true, the forgery demonstrated. The transaction, with ail of the 
"conveying" and "reconveying" of this land, is clouded in mystery. 

On April 25, 1902, Liilian F. Naylor conveyed the entire tract of 
12,338 acres to Leavens, making no exception of the 2,500 acres which 
she had theretofore conveyed to her children, and on September lst 
of the same year Leavens conveyed the tract to Thomas H. Robbins. 
Mrs. Naylor's description of Annie Champion as a "dummy" is sig- 
nificant. It is évident that nothing of value passed between the gran- 
tors and grantees, and that the control of the land and timber at ail 
times remained in Thomas H. Robbins. It appears, from some of the 
deeds and contracts in évidence, that mortgages on the land were out- 
standing for large amounts, and from the letter of W. A. Robbins to 
his father that Thomas H. Robbins, at some time during the period 
when the title was in transit, "filed schedules in bankruptcy." Neither 
of the plaintiffs, nor W. A. Robbins, their kinsman and attorney, at 
any time, listed the land for taxation, nor paid the taxes thereon. Mr. 
Robbins says that in 1908 he wrote some officer in regard to the taxes. 
No letter in that respect is produced, although he said that he had a 
copy; "that no taxes were due." They knew that, on May 1, 1907, 
Thomas H. Robbins, acting under the power of attorney executed by 
Liilian F. Naylor, had conveyed the land, for a recited considération 
of $2,500, to Mary Brandeth, with whom he very soon thereafter in- 
termarried. They also knew that on May 8, 1907, Thomas H. Rob- 
bins and Mary Robbins sold the timber to the défendant Foreman- 
Blades Lumber Company. Ail of thèse deeds were put to record im- 
mediately after their exécution. On December 1, 1908, Mr. Robbins 
wrote the Lumber Company: 

"My clients, Clara C. Cole, formerly Clara O. Naylor, and Harold J. 
Naylor, hâve only lately discovered, whlle negotiating a sale of their prop- 
erty in Pasquotank county, N. C., being about 2,500 acres of what is more 
conimonly known as the Great Parle Estate, or Terry Tract, that you are 
claiming the same under an alleged deed purporting to hâve been made by 
them to Liilian F. Naylor, bearing date January 1, 1906, and recorded in the 
office of the register of deeds for Pasquotank county, in Liber 30 of Deeds, 
at page 642. I am instructed by them to notify you that they do not reeog- 
nize, acknowledge, or ratify in any way any such instrument or alleged con- 
veyance upon the grounds, among many others, that the same was never 
executed by either of them (upon the face thereof the alleged acknowledgment 
appears to hâve been taken by a commissioner of deeds and not by some offi- 
ciai authorized to take it) ; that at the date of said instrument and the 
alleged acknowledgment thereof Harold J. Naylor was a minor; that there 
was never any delivery of said instrument ; that no considération has ever 
been paid or received for the same. My clients hâve always claimed and as- 
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serted, and still claim and assert In full, ail the rights, tltle, and interest tliey 
acquired under and by virtue of the deed to thern from the said Lllllan F. 
Naylor, dated May 1, 1898, and recorded June 13, 1898, In the said register's 
office, in Liber 19 of Deeds, at page 288. I am further instructed to notify you 
that they will hold you and your agents for ail damages they hâve received, 
or may reeeive, by reason of any trespass, waste, or cutting or removing any 
timber from the land in question by you, or your agents, and that you and 
your agents are hereby forbidden to commit any such trespass or waste, or to 
eut or remove any timber from said premises. The réservation in said deed 
to them was simply a logging contract, giving a right of entry to eut timber 
then standing, which contract long since expired, any opération thereunder to 
be accounted for, and the net proceeds to be paid over to them. The said 
Lillian F. Naylor first learned of the record of said alleged deed at the same 
time it was discovered by her children. She never authorized or requested 
any such conveyance, and never paid anything for it If you care to purchase 
my client's right, title, and interest to protect yourselves, I am willing to stop 
présent .negotiations for a reasonable time to entertain any reasonable propo- 
sition from you ; otherwise, I shall proceed to consummate pending negotia- 
tions, if possible, or, failing in this, to take such steps as will be advisable to 
protect my client's interest and to recover any damages sustained by them 
to the premises." 

Passing the unexplained fact that this letter is written eight months 
af ter the letters to Thomas H. Robbins and V. Comf ort, it will be 
noted that Mr. Robbins says that his clients "hâve only lately discov- 
ered, while negotiating a sale of their property," the existence of the 
deed, and that he is "instructed by them" to notify the lumber com- 
pany of their claim ; whereas, Harold J. Naylor, at least twice in his 
déposition, says that he heard of the deed "eight or ten months" pre- 
vious to October, 1914. This is the first and only référence in any 
of the letters, or the évidence, of a negotiation for the sale of the prop- 
erty. It is also worthy of note that, although the charge is made in 
the letters to Thomas H. Robbins and V. Comfort that the deed of 
January 1, 1906, is a forgery, Mr. Robbins, who, as an intelligent at- 
torney, must hâve known that a statement of that charge to the 
lumber company would hâve put its officers at once upon inquiry and 
sent them to his father, who resided in Washington City and had the 
deed in his possession, makes no such charge in his letter. It would 
seem that he carefully avoids doing so. It is true that he says that his 
clients do not "recognize" any such "instrument" "upon the grounds, 
among many others, that the same was never executed by either of 
them." If he had said no more, the reasonable inference would hâve 
been that they denied signing the deed ; no other reasons were neces- 
sary. He must hâve known that the exécution of a deed involves 
something more than signing. That he did so, and had the distinction 
in his mind, is indicated by the reasons which he assigns for the claim 
that the deed was not executed. He says that it appears on the face 
thereof that the alleged acknowledgment was taken by "a commissioner 
of deeds, and not by some officiai authorized to take it" ; that at the 
date of the instrument "Harold J. Naylor was a minor"; that there 
"never was any delivery of said instrument" ; and that "no considéra- 
tion was ever paid or received for the same." Why place the claim 
of his clients upon four grounds, three of which any intelligent 
lawyer would hâve advised the lumber company were invalid, and the 
other suggesting a plea of infancy, when the real ground was con- 
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clusive and easily ascertainable; every person having knowledge of 
its truth being alive and easily within reach of the officers of the 
lumber company. The alleged forged deed was then, and continued 
for two years thereafter, in existence. He refers to "présent negotia- 
tions," and says that, unless some "reasonable proposition" is made 
within "a reasonable time," he will "proceed to consummate pending 
negotiations, if possible, or, failing in this, to take such steps as will 
be advisable." 

In the search for a satisfactory explanation of this mysterious séries 
of transactions, the question arises : What negotiations were pending, 
and with whom? It will be recalled that, in his letter to Thomas H. 
Robbins of April 8, 1908, Mr. Robbins writes that: 

"We hâve deeided you hâve gone too far, and hâve corne to the palnful con- 
clusion to commence an action to set this alleged deed aside on the ground of 
forgery, unless the children and Lillie are restored within the next few êays 
to the same rights," etc. 

In his letter to Comfort he says: 

"I am going to wait only a few days to hâve this matter adjusted in the 
■way I hâve suggested," etc. 

Was this the negotiation referred to in the letter to the lumber com- 
pany? Was the father, charged by his children with forgery, and his 
alleged accomplice, negotiating "an adjustment" of the "matter" for 
eight months, and was the negotiation still "pending" ? 

It will be observed that, in his letter to Thomas H. Robbins of 
April 8, 1908, W. A. Robbins expressly reserves the right "on the part 
of Lillie for an accounting from yourself and the grantees mentioned 
in the deed, bearing date May 31, 1907, you made and claim to hâve 
executed as attorney for her to recover the considération mentioned 
therein, in case it is found necessary thus to collect the same." This 
language refers to the deed executed by Thomas H. Robbins, under 
the power of attorney of Lillian J. Naylor, to Mary Brandeth. 

Défendant Mary Robbins testifies that she had known Thomas H. 
Robbins "since she was 12 or 13 years old; had known Harold J. 
Naylor and Clara C. Cole for about twenty years ; met Mrs. Robbins 
and her children at same time ; they spent Saturdays and Sundays 
at my sister's, where I spent the summer." She says that she knows 
the handwriting of Harold J. Naylor and Clara C. Cole; has seen 
them write "many times." She is shown the copy of the deed pur- 
porting to hâve been executed by them, and says that she has seen the 
original "a great many times ; * * * handled it— in my home, Mr. 
Robbins' home — among Mr. Robbins' business papers" ; that she saw. 
it in Washington, and af terwards on the f arm ; that on December 22, 
1910, the house was destroyed by fire; nothing was saved; the orig- 
inal deed was destroyed ; it was probated by Virgil Comfort, commis- 
sioner of deeds. He lived in Brooklyn. He was her brother-in-law. 
She says that, in her opinion, the signatures on the original deed were 
the genuine handwriting of Harold J. Naylor and Clara C. Cole. Mr. 
Robbins had possession of numerous deeds of Mrs. Naylor and the 
children, when they held other property. She married Thomas H. 
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Robbins July 2, 1907. V. Comfort died December 7, 1913. "I think 
he took the probate of most of Mr. Robbins' papers, of every kind, 
for about 20 years." Witness was Thomas H. Robbins' housekeeper 
before she married him. He died December 26, 1911. Robbins bought 
this land through her father and brother-in-law. Stephen Swade was 
her father. Thomas H. Robbins conveyed the land to her "in this 
way: I had a mortgage on a large tract of land, and as there was not 
enough, quite, to meet my mortgage, I waived part in the mortgage, 
and Heimick & Allworth deeded me a small interest in the tract — the 
2,300-acre tract. It was conveyed to me because I had relinquished 
a part of the mortgage on the land." She says that her mortgage was 
on the 12,000 acres for $30,000, and she got $12,500. 

A deed is introduced from Marshall Allworth and Frank Heimick 
to Mary Robbins for the 2,500 acres in controversy, bearing date De- 
cember 17, 1906, recorded August 7, 1907. It appears that they had, 
by assignaient from Thomas H. Robbins and the Elizabeth City Lum- 
ber Company, some interest in a timber contract. Thèse conveyances 
serve no other purpose than to further confuse the situation. They 
tend to corroborate Mary Robbins in the statement that she had some 
financial interest in the property. She was divorced from her first 
husband. While Mrs. Robbins is not contradicted by any witness in 
respect to any fact to which she testifies, her testimony, like that of 
the other witnesses, must be weighed in the light of her interest, and 
such other tests as either weaken or strengthen it. She appears to be 
a woman of some 60 years of âge and of fair intelligence. She was 
examined orally before me. There was nothing in her demeanor sub- 
ject to criticism. Her testimony, in regard to the possession of the 
deed by Thomas H. Robbins, and the date and manner of its destruc- 
tion, is not contradicted. The inference which would reasonably be 
drawn from Thomas H. Robbins' possession is neutralized by the 
fact that he appears to hâve retained possession of the deeds relating 
to this land. None of the originals are produced, tending to sustain 
the view that he was, at ail times, the real and bénéficiai owner, and 
that the various grantors and grantees were "dummies." 

The burden of proof to sustain the allégation that Thomas H. Rob- 
bins forged, or caused the names of plaintiffs Harold and Clara to be 
forged, to the deed of January 1, 1906, is upon the plaintiffs; they 
having so alleged in their bill. In regard to Clara C. Cole, the proof 
of the averment rests upon the accuracy of her memory, with such 
corroborating circumstances as are disclosed by the évidence. She 
was in Brooklyn at the date upon which the deed purports to hâve been 
signed and acknowledged. As to Harold J. Naylor, there is very 
strong corroborative évidence that, on January 1, 1906, and Febru- 
ary 14, 1906, he was in Ft. Worth, Tex., working with Swift & Co. 
There is confusion in his own mind, and that of his mother and uncle, 
as to the dates of his visits to Brooklyn. 

The défendants, besides relying on the contention that plaintiffs hâve 
failed to carry the burden of proof and establish the truth of their 
allégation, rely upon the statute of limitation. Without pausing to 
consider the effect of the statute in force in this state, prescribing the 



NAYLOB V. FOKEMAN-BLADES LUMBEE CO. 671 

period of time within whicH an action must be instituted on account of 
alleged fraud, the question of lâches is presented. This question is 
pertinent from two viewpoints: (1) In weighing and estimating the 
value of the évidence introduced by plaintiffs to sustain the charge 
that the deed was a forgery. (2) Assuming that the weight of the 
évidence tends to support the allégation, are plaintiffs entitled in a 
court of equity to the relief prayed for, or should they be remitted to 
an action at law ? 

[1 ] It is open to plaintiffs, in an action at law against Mary Robbins 
for the recovery of possession of the land, and against the Foreman- 
Blades Lumber Company for the trespass in going upon the land and 
removing the timber, to try the issue before a jury. Being out of 
possession, it is not clear that they are entitled to invoke the équitable 
jurisdiction of the court by a bill to cancel the deed. United States 
v. Wilson, 118 U. S. 86, 6 Sup. Ct. 991, 30 L. Ed. 110. Complainants 
allège that défendant Mary Robbins "claims to be in possession" of 
the land. She admits that she is in possession. It is not easy to see 
why, in an action of ejectment, the validity of the deeds may not be 
tried before the jury. The jurisdiction may be sustained, however, 
under the provisions of section 1589, Révisai 1905 (N. C). Holland 
v. Challen, 110 U. S. 15, 3 Sup. Ct. 495, 28 L. Ed. 52; New Jersey 
& N. C. L. & L. Co. v. Gardner-Lacy L. Co., 178 Fed. 778, 102 C. C. 
A. 220; Id. (C. C.) 190 Fed. 861. 

The question presented, at the threshold, is whether the plaintiffs 
hâve been guilty of such lâches as should bar them from équitable re- 
lief. It is not necessary, in dealing with this question, to inquire, ex- 
cept by way of analogy, whether they are barred by the statute in 
force in North Carolina (Révisai, § 395, subsec. 9), which bars an 
action after three years "for relief on the ground of fraud or mis- 
take" ; the cause of action not being deemed to hâve accrued until the 
discovery by the aggrieved party of the facts constituting such fraud 
or mistake. In an action of ejectment, of course, plaintiffs would not 
be barred, if the deed was relied on by défendants in their claim of 
title, from attacking it upon the allégation that it was forged; they 
would simply say, "non est factum." 

[2] When, however, they appeal to the équitable power of the court 
to cancel the deed as a cloud upon their title, the party claiming under 
it being in the adverse possession of the land, the effect of the delay 
upon their right to demand relief is dépendent upon other consid- 
érations. 

"Independently of any statute of limitations, courts of equity unifonnly 
décline to assist a person who has slept upon his rights and shows no excuse 
for his lâches in asserting them. A court of equity has always refused to 
aid stale demands, when the party slept upon his rights and acquiesced for a 
great length of time. Nothing can call forth this court into activity but con- 
science, good faith, and reasonable diligence; when thèse are wanting, the 
court is passive and does nothing. Lâches and neglect are always discounte- 
nanced, and therefore, from the beginning of this jurisdiction, there was al- 
ways a limitation to suits in this court." Speidel v. Henrici, 120 U. S. 377, 7 
Sup. Ct. 610, 30 L. Ed. 718. 

"Acquiescence is an important factor in determining équitable rights and 
remédies ta obédience to the maxim, 'He who seeks equity must do equity,' and 
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that *he who cornes into equity must corne with clean hands.' * * * Ac- 
quiescence in the wrongful conduct of another, by which one's rlgtits are in- 
vaded, may often operate upon the principle of, and in analogy to, estoppel, to 
preclude the injured party from obtaining many distinctively équitable remédies 
to which he would be otherwise entitled. This form of quasi estoppel does 
not eut off the party's title, nor his. remedy at law ; it simply bars his right 
to équitable relief and leaves him to his légal actions alone. In order that 
this effect may be produced, the acquiescence must be with knowledge of the 
wrongful acts themselves, and of their injurious conséquences." Pomeroy, 
Eq. §§ 816, 817. 

This doctrine is illustrated and enforced in numerous cases. A cita- 
tion of a few, with référence to their analogy to the conditions found 
in this record, will be appropriate. In Jenkins v. Pye, 12 Pet. 251, 9 
L. Ed. 1070, it is said: 

"Lapse Of time, and the death of the parties to the deed, hâve always been 
considered, in a court of chancery, entitled to great weight, and almost con- 
trolling circumstances, in cases of this kind." 

This was a bill to set aside a deed alleged to hâve been obtained by 
undue influence. It was said : 

"The gênerai doctrine is established on a very flrm footing as the doctrine 
of this court" 

The time elapsing in that case was much longer than hère. 

"The rule is peculiarly applicable when the difflculty of doing entire justice 
arises through the death of the principal participants in the transaction com- 
plained of, or of the witness or witnesses, or by reason of the original trans- 
action having become so obscured by time as to render the ascertainment of 
the exact facts impossible." Fetter's Eq. 43. 

Judge Staples, in Harrison v. Gibson, 23 Grat. (Va.) 212, discussing 
the doctrine, says : 

"If, from the delay which has taken place, it is manifest * * * that. any 
conclusion to which the court can arrive must at best be conjectural, and that 
the original transactions bave become so obscured by time and the loss of évi- 
dence and the death of parties as to render it diffieult to do justice, the court 
will not relieve the plaintifr. If, under the circumstances of the case, it is too 
late to ascertain the merits of the controversy, the court will not interfère, 
whatever may hâve been the original justice of the claim." 

In Lawrence v. Rokes, 61 Me. 38, Barrows, J., says : 

"If by the lâches and) delay of the complainant it has become doubtful whether 
the other parties can be in a condition to produce the évidence necessary to a 
fair pres'entation of the case on their part, or it appears that they hâve been 
deprived of any just advantage which they might had if the claim had been 
put forward before it became stale and antiquated, or if they be subjected 
to any bardship which might hâve been avoided by more prompt proceedings, 
although the full time may not hâve elapsed which would be required to bar 
any remedy at law, the court will deal with the remedy in equity as if barred." 

Buchanan, J., in Selden's Ex'rs v. Kennedy, 104 Va. 826, 52 S. E. 
635, 4 L. R. A. (N. S.) 944, 113 Am. St. Rep. 1076, 7 Ann. Cas. 879, 
says: 

"It has always been a principle of equity to discourage stale demands, and 
lâches is often a défense wholly independent of the statute of limitations. But 
the rule is adopted because, after great lapse of time, from death of parties, 
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loss of papers, or death of witnesses, there is danger of doing injustice, and 
{hère can be no longer a safe détermination of the controversy." 

This doctrine, the wisdom of which is vindicated by the expérience 
of the great chancellors of both England and America, has its foun- 
dat'on, not only in a sensé of justice to the living, but the peace and 
welfare of society, and justice to the character and memory of the 
dead. Chief Justice Fuller in Hammond v. Hopkins, 143 U. S. 224, 
12 Sup. Cf. 418, 36 L. Ed. 134, expresses this truth with élégance and 
force, saying: 

"In ail cases where actual fraud is not made out, but the imputation rests 
upon conjecture, where the seal of death has closed the lips of those whose 
character is involved, and lapse of time has impaired the recollection of trans- 
actions and obscured their détails, the welfare of society demands the rigid 
enforcement of the rule of diligence. The hour glass must supply the ravages 
of the scythe, and those who hâve slept upon their rights must be remitted to 
the repose from which they should not hâve been aroused." 

The following language of Judge Merrick is quoted by the Chief 

Justice, supra: 

"Where there has been a change of circumstances with référence to the par- 
ties and the property, and still more where death has intervened, so that the 
mouth of one party is closed, and those who represent his interests are not in 
a predicament to avail of the explanations which he might hâve made, out of 
the charities of the law and in considération of the fact that fraud is never 
to be presumed, but must always be proved, and proved clearly, the courts 
limit very much, in such cases, the measure of time within which they will 
grant relief, because the presumption cornes in aid of the dead man that he 
has gone to his aceount with a clear conscience." 

In Harwood v. Railroad Co., 17 Wall. 78, 21 L. Ed. 558, a bill was 
filed five years after the sale of property alleged to hâve been procured 
by fraud and collusion. Mr. Justice Hunt said : 

"We are also of the opinion * * * that there has been too great delay in 
initiating this suit, and that no sulficient excuse is given for it. The sale was 
made five years before the commencement of this suit, and it is fairly to be 
inferred from the bill that the plaintiffs were aware of the proceedings as they 
progressed. Their knowledge of the mortgage sale is expressly admitted. The 
allégation of ignorance is, in gênerai terms, of the fraurlulent acts and arrange- 
ments. They do not allège when they acqnired the knowledge, nor give a sat- 
isfactory reason why it was not sooner obtained. For aught that appears, they 
hâve slept upon their knowledge for several years. Witbout référence to any 
statute of limitations, the courts hâve adopted the principle that the delay 
which will defeat a recovery must dépend upon the particular circumstances 
of each case." 

In Godden v. Kimmell, 99 U. S. 201, 25 L. Ed. 431, it is said, quot- 
ing with approval Mr. Justice Eield: 

"Where there has been lâches * * * or long acquiescence in the assertion 
of adverse right, he [plaintiff] should set forth in his bill specirically what 
were the impediments to an earlier prosecution of the claim; and, if he does 
not, the chancellor may justly refuse to consirler his case on his own showing, 
without innuiring whether there is a demurrer or any formai plea of the stat- 
ute of limitations contained in 'the answer." 

So, quoting Mr. Justice Swayne, it is said : 

"Limitations of the kind are dictated by expérience and are founded on a 
salutary policy, as the lapse of time carries with it the memory and life of 
witnesses, the muniments of évidence, and the other means of judicial proof." 

230 ff — 43 
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In Townsend v. Vanderwerker, 160 U. S. 171, 186, 16 Sup. Ct. 
258, 262 (40 L. Ed. 383), Mr. Justice Brown says: 

"The question of lâches does not dépend, as does the statute of limitations, 
upon the fact that a certain deflnlte time has elapsed since the cause of action 
accrued, but whether, under ail the circumstances of the particular case, plain- 
tiff is chargeable with a want of due diligence in falling to institute proceed- 
ings before he did." 

In Galliher v. Cadwell, 145 U. S. 368, 12 Sup. Ct. 873, 36 h. Ed. 
738, it is said: 

"It is true that by reason of their différences of fact no one case becomes an 
exact précèdent for another, yet a uniform prineiple pervades them ail. They 
proceed on the assumption that the party to whom lâches is iinputed has knowl- 
edge of his rights, and an ample opportunity to establlsh them in the proper 
forum ; that by reason of his delay the adverse party has good reason to be- 
lieve that the alleged rights are worthless or hâve been abandoned ; and that, 
because of the change in condition or relations during this period of delay, it 
would be an injustice to the latter to permit him to now assert them." 

It is sometimes held that delay to institute suits charging near rela- 
tives with fraudulent conduct is explained by natural and creditable 
feelings. This would be peculiarly true in a case wherein a man's 
children and grandchildren are charging him with a gross fraud — 
a felony. However creditable to them such sentiments may be, they 
cannot be indulged at the expense of innocent third persons, who hâve 
dealt with the property under a reasonable belief , either that the father 
was not in fact guilty of the crime, or that the children had deter- 
mined to suffer loss rather than expose him, or that some adjustment 
of the matter had been made "in the family." In MacKall v. Casilear, 
137 U. S. 556, 11 Sup. Ct. 178, 34 L. Ed. 776, this phase of the case 
is dealt with. There the son was seeking to hâve, in a suit in equity, 
a deed canceled upon the allégation that it was procured by the "ac- 
tive, actual, and intense fraud" of his father. The suit was brought 
five yëars after the death of the father. To the explanation offered 
for the delay the Chief Justice said : 

"If that lâches could in any respect be * * • excused by reason of his 
expectations from his father, we cannot allow him to plead that, because thèse 
expectations in part failed of realization through some external cause, there- 
fore he is any the less bound, so far as his dead father is concerned, by a de- 
lay which would be otherwise fatal. The doctrine of lâches is based upon 
grounds of public policy, which require for the peace of society the discourage- 
inent of stale demands. * * * The time for this son to hâve attacked his 
father on the ground of fraud was prior to his father's death ; yet no move- 
ment was made to set aslde thèse alleged fraudulent conveyances until five 
years after that event transpired. * * ♦ Of course, it must be admitted that 
an affectionate son would feel a natural reluctance to make a charge of fraud 
agalnst his father; but where the time consumed in overcoming this is pro- 
longea, as in this instance, we cannot. recognlze the relationshlp as sufficient 
explanation of the lâches. * » * The excuse for the delay is that complain- 
ant protested agalnst Casilear's claim and notified him that he would not sub- 
mit to the sale ; but the mère assertion of a claim, unaccompanied by any act 
to give effect to it, cannot avail to keep alive a right which would otherwise 
be precluded." 

This language is strikingly appropriate to the facts disclosed in this 
record. It would seem that either plaintiffs felt but little interest, or 
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had but little confidence, in their claim to property which they allège to 
be of value "of more than $100,000." Neither of the plaintifïs are 
able to tell who is bearing the expense of the litigation or how it orig- 
inated. Harold says that his uncle made some terms with counsel 
"with a contingent." When Mr. Robbins is asked, "Who hâve you 
had to advise with you about commencing this suit before you employ- 
ed counsel?" plaintifïs' counsel said, "I object, I cannot advise him, 
to answer." He said: 

"I hâve taken advice of several." "Then you were to pay the expense of 
the suit Y" "I was not a party." "Hâve you executed any bonds in the mat- 
ter?" "No." 

Neither of the plaintiffs of record hâve done so. There is no sug- 
gestion, although questions were propounded, inviting explanation why, 
after waiting five years, during two of which Thomas H. Robbins was 
alive, and ail of which V. Comfort lived in the same city with Mrs. 
Naylor and her brother, at the particular time this suit was brought, 
plaintiffs were aroused from their repose and decided to charge in 
the record their ancestor, in his grave, with the crime of f orgery. Even 
then, no one appears to be willing to assume liability for the cost, and 
the case is brought into the world of litigation, with no other father- 
hood than a contract "with a contingent." It is true that Mr. Rob- 
bins says that a definite amount was to be paid, and, "at the option of 
counsel, a percentage on the amount recovered." There is no pur- 
pose to criticize this arrangement, or question its propriety; but a 
suit in equity of such grave import to the memory of the dead and 
the property rights of innocent purchasers for value, it would seem, 
should corne into the court with an unquestioned parentage. It should, 
at least, hâve a sponsor who was willing to assume liability for the 
cost. 

When parties corne into a court of equity, they should not withhold 
information pertinent to the case, but should bring with them ail of 
the knowledge or information in their power, and produce ail of the 
letters, papers, documents, or other means of enlightening the court 
which are in their possession, to the end that the very truth may be 
established. Although, in a number of instances, plaintiffs say that 
they hâve, or think they hâve, letters corroborating their statements, 
or sustaining their memories, no such letters are produced. Thèse, to- 
gether with many other circumstances, which it is not practicable to 
note at length, may of themselves be of slight importance; but when, 
as in this case, the transaction is enveloped in so much doubt, the 
charge made is so grave, rendered more so by the relation existing be- 
tween parties, and the long delay, that every fact and circumstance 
explanatory of the course pursued by the plaintiffs should hâve been 
produced. When the parties in interest are near relatives, and the 
évidence relied upon is peculiarly and exclusively in their knowledge, 
and the rights of third parties are involved, courts of equity hâve al- 
ways required a frank, full disclosure, and, when possible, supported 
by corroborative évidence from disinterested persons, or of facts 
and circumstances. The évidence hère is,. in many respects, dépend- 
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ent upon the memory of the parties in interest, or closely related to 
them. 

It is difficult to understand why the deed is dated January 1, 1906, 
purports to hâve been acknowledged February 14, 1906, and the cer- 
tificate of the clerk of the Suprême Court, dated February 14, 1907— 
a year, to the day, thereafter — recorded February 21, 1907. It is 
possible that, in registering it, a mistake was made as to the date. 
Mrs. Naylor first thought her son was at home in the spring of 1907. 
■ It is difficult to understand why the certification of the officiai char- 
acter of V. Comfort was delayed for a year. The other deeds were 
probated and registered very soon after their date. Of course, this 
is mère conjecture; but, because of the course pursued by the par- 
ties, any conclusion to which we arrive is conjectural. It is in this 
condition of the évidence, that the delay to act promptly when the 
allégation, if true, could hâve been proven to absolute démonstration, 
that it becomes the duty of the court to scrutinize closely every fact 
and circumstance which may throw light upon the case. It is because 
they delayed action until the witnesses are dead, and the original deed 
destroyed, that the court finds that "there is danger of doing injustice 
and there can be no longer a safe détermination of the controversy," 
and the "welfare of society demands the rigid enforcement of the 
rule of diligence." 

If the plaintiffs and their counsel, because of natural and creditable 
feelings, preferred to let the charge rest in the keeping of their house- 
hold, rather than exécute their threat to expose their aged father, and 
subject him to criminal proceedings, they must be "remitted to the 
repose from which they should not hâve been aroused," not alone 
because "of the charities of the law," but because others hâve acquired 
rights which they might hâve protected if called to their défense 
promptly. The conduct of the plaintiffs entitles the défendants, es- 
pecially the Foreman-Blades Lumber Company, to invoke the prin- 
ciple which a great judge said lies at the foundation of ail fair deal- 
ing between men. If one, whose duty it is to speak, refrains from 
doing so when the truth may be established, he should, when death, 
time, and changed conditions hâve rendered it impossible to do so, keep 
silent. It is not material whether this rule of conduct is based upon 
the principle of estoppel, or lâches; they are both founded upon the 
same reason and produce the same resuit. 

There is, however, another well-recognized principle upon which 
courts of equity refuse to grant relief, where there has been long and 
unexplained delay. If there was, originally, cause of complaint against 
the alleged wrongdoer, the delay may be accounted for upon the proba- 
bility that there has been a settlement, and satisfaction has been made. 
There is abundant ground upon which a base this presumption hère. 
The threat to initiate proceedings "in a few days" is accompanied with 
the alternative, unless an adjustment is made, the terms of which are 
suggested. 

Mr. W. A. Robbins, in his letter to the Foreman-Blades Lumber 
Company, says that negotiations were "pending"; he does not ssy 
with whom, or their character. If he had done so in his letter, or in 
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his évidence, the atmosphère would hâve been very much clarified. 
It appears from the letters, and for manifest reasons, that Mr. W. A. 
Robbins, representing the plaintiffs, desired to hâve an adjustment 
of the matter after he learned the existence of the deeds, especially 
the one to Mrs. Brandeth and the Foreman-Blades Lumber Company. 

Mrs. Naylor says that she saw her father "once" after discovering 
the existence of the deed of January 1, 1906. Mr. Robbins says that 
he did not see his father "very much" after that. Neither of them 
are asked whether the charge made by them that the deed was a 
forgery was mentioned or discussed by them. They were not ex- 
aminée! before me, although Mr. Robbins was présent at the argument 
and filed a brief. That it was understood and expected that Thomas 
H. Robbins should deal with the land, although the légal title was in 
Mrs. Naylor, as his own, is évident from the terms of the power of 
attorney executed by her August 31, 1897. He is empowered to "grant, 
bargain, sell and mortgage ail real and personal property, lands, tim- 
ber, of whatsoever nature, now owned or to be owned by me in the 
state of North Carolina, or any part of said property, for such price 
and on such terms as to him shall seem meet," and to make, exécute, 
and deliver deeds, mortgages, etc. It is difficult to conceive of a more 
comprehensive or inclusive power of attorney. It was not revoked 
until March 11, 1908. 

It is not an unreasonable conclusion to draw from the letters of 
W. A. Robbins to his father and V. Comfort, and to the Foreman- 
Blades Lumber Company eight months thereafter, that some seule- 
ment or adjustment was made between Thomas H. Robbins and W. 
A. Robbins, representing Mrs. Naylor and her children. That this 
was in the mind of Mr Robbins, when he wrote his father and Com- 
fort, is manifest. In his letter to the lumber company he expressly 
says that some negotiations are pending, and that he is willing to 
stop them "for a reasonable time to entertain any reasonable propo- 
sition" from the company; otherwise, he would "proceed to consum- 
mate pending negotiations, if possible, or, failing in this, to take such 
steps as will be advisable to protect my clients' interest." 

In the absence of any explanation of this language, the questions 
arise: What, and with whom. were negotiations pending, and of 
what character? Why were no further steps taken? It is reason- 
able to infer that the negotiations were "pending" between the only 
parties interested in reaching an adjustment. There is not a scintilla 
of évidence that any other persons knew of the deeds, or were interest- 
ed in the property or its ownership. In the absence of any explanation 
of the language of thèse letters from the only persons living, or who 
could give such explanation, the Foreman-Blades Lumber Company 
are entitled to rely upon ail reasonable presumptions which arise upon 
the record made by plaintiffs and tbeir représentatives. It had, on 
August 8, 1907, paid $10,000 for the standing timber, with the priv- 
ilège of cutting and removing within five years ; their deed was reg- 
istered four days after its date. There was no secrecy in the trans- 
action. The company began cutting the timber in 1909, and finished in 
April, 1911. There was neither haste nor delay on its part. 
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It is suggested that the condition of the public record was sufficient 
to put the company on notice that Thomas H. Robbins had committed 
forgery. I am umable to see anything disclosed by the record to sug- 
gest that the deed purporting to hâve been made by plaintiffs to their 
mother was a forgery. There is nothing on the record to suggest 
any fraud in the deed from Robbins, attorney for Mrs. Naylor, to 
Mary Brandeth. This is the first deed found on the record which 
recites a valuable considération. There is no suggestion in any of 
the letters that such a claim was made. On the contrary, Mr. Rob- 
bins, in his letter to his f ather, writes him that : 

"Ail thls is without waivlng any right or claim on the part of Llllie for an 
aceounting from yourself and the grantee mentioned In the deed, bearlng date 
May 31, 1907, you made and claim to hâve executed, as attorney for her, In 
case it is found necessary or désirable thus to collect the same." 

There is no suggestion hère of a disaffirmance of the deed on the 
part of Mrs. Naylor ; but, on the contrary, her brother and attorney 
gives notice that she will call upon him for an aceounting and pay- 
ment of the purchase money. It may be that this was the subject- 
matter of the negotiations pending on December 8, 1908. It is mani- 
fest from the language of Mr. Robbins' letter to his father that the 
latter had assumed "an attitude" in regard to the children's interest 
in the land in which his son did not "agrée at ail." 

Without further pursuing the discussion, I am of the opinion that 
the plaintiffs Harold J. Naylor and Clara C. Cole are not entitled to 
the équitable relief invoked in the bill. The bill, as to them, will be 
dismissed, without préjudice to the pursuit of such légal rights and 
remédies, in an action at law, as they may be advised. 

As the Foreman-Blades Lumber Company are not asserting any title 
or claim to the land, or any timber standing and growing thereon, the 
decree disposes of the case as to them, unless the claim asserted by 
Mrs. Lillian Naylor can be maintained. While she is joined as party 
plaintiff, she does not specifically assert any title to the land, insisting 
that the deed of January 1, 1906 is invalid, for the reason set forth in 
the bill. She does, however, allège, and it is true that in her deed 
to her children of May 1, 1898, is found the following language: 

"But the said party of the first part reserves the right to enter upon and eut 
the timber thereon." 

It seems, as if to further complicate the title to this land and create 
further confusion in regard to the ownership thereof, that on Sep- 
tember 29, 1900, while the légal title was in her, she, together with 
her father, Thomas H. Robbins, and his then wife, entered into a con- 
tract with the Elizabeth City Lumber Company whereby they sold 
and conveyed to the company ail of the timber on the entire tract 
of land. Following description of the land is a clause whereby Mrs, 
Naylor. agrées to eut and deliver the timber to the mill of the lumber 
company, of certain dimensions, with a récital that the company holds 
a second mortgage on the land for $6,100 and interest, and an agree- 
ment to take up a first mortgage held by Terry, and a further agree- 
ment that the company will advance to Mrs. Naylor, for meeting the 
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expense of cutting and delivering the timber, $3 per l,0CO feet. There 
are a number of other covenants and agreements in the contract not 
material to any question raised in this case. There is a further pro- 
vision that, if Mrs. Naylor should fail to eut and deliver the timber, 
the company should hâve the right to enter upon and eut the timber 
upon the terms and conditions set forth. The proceeds of the timber, 
after discharging the liens thereon, are to be paid to Mrs. Naylor. 
On April 25, 1902, Mrs. Naylor conveyed the entire tract of land to 
Lewis Leavens. This deed contains no exception, nor référence to the 
contract made with the Elizabeth City Lumber Company. On Sep- 
tember 1, 1902, Leavens conveyed the land to Thomas H. Robbins. 

On November 17, 1903, Robbins conveyed to the Naval Stores Man- 
ufacturing Company, in considération of 498 shares of the capital 
stock of said company, ail of the live and ail of the dead timber on 
said land of the dimensions named therein. On May 25, 1905, Thomas 
H. Robbins and the Elizabeth City Lumber Company assigned to 
Frank W. Heimick and Marshall H. Allworth "ail their right, title 
and interest in and to" the contract of September 29, 1900. Robbins, 
on February 28, 1905, conveyed the entire tract to L. E. Dodge, 
in considération of $90,000, "evidenced in part by the assumption of 
four certain mortgages and in part by cash and other valuable consid- 
érations." On March 31, 1905, he executed another deed to Dodge 
in substitution of the first deed, containing a fuller description, and 
excepting the land in controversy, conveyed by Mrs. Naylor to her 
coplaintiffs. On April 15, 1905, the Elizabeth City Lumber Company, 
in considération of $40,000 to be paid on May 15, 1905, assigned to 
Thomas H. Robbins ail of its right, title, and interest in and to the 
contract of September 29, 1900. The payment of this sum was to 
be in full settlement "of ail claims and demands between ail the par- 
ties, neither holding anything against the other." On April 28, 1905, 
Dodge conveyed to Heimick and Allworth the entire tract (excepting 
the land in controversy). On June 13, 1905, Thomas H. Robbins, in 
considération of $77,000, executed to Heimick and Allworth a quit- 
claim deed for ail of the land included in sections 63 to 318, inclusive, 
being the entire tract, excepting the land in controversy. 

In the light of the decree dismissing the bill as to plaintiffs Harold 
J. Naylor and Clara C. Cole, and défendant Lumber Company as- 
serting no title to the land, nor timber standing upon it, there is no 
question presented as between Mrs. Naylor and the lumber company, 
of équitable cognizance, unless, as she allèges, there is, by reason of the 
various contracts and conveyances introduced in respect to the timber, 
a trust relation entitling her to call on the company for an accounting. 
This relation, she insists, grows out of the contract made by her and 
her father with the Elizabeth City Lumber Company, of September 
29, 1900, whereby that company became liable to account for and 
pay over to her the price of the timber eut, after paying and discharg- 
ing the mortgages and liens thereon. This contention would présent 
a number of more or less interesting questions, some of which are dis- 
cussed in the brief. It is difficult to thread one's way through this 
labyrinth of deeds, contracts, etc. It would seem, however, that when 



680 230 FEDERAL REPORTER 

she made the contract with the Elizabeth City Lumber Company, Sep- 
tember 29, 1900, she had parted with the légal title to the portion of 
the land conveyed to her children. She had reserved the right to en- 
ter upon and eut the timber thereon. Whether this was a réservation 
of the timber, and assignable, or whether it was a mère personal priv- 
ilège to enter upon and eut so much of the timber as she might need 
for her personal use, are debatable questions. The décision of them 
is not material hère, because when the deed of January 1, 1906, is 
made to her by her children, which pro hac vice must be treated as 
valid, she became the owner of the land and timber, and the merger of 
the two gave her a complète title to both, which passed by the deed 
executed by Thomas H. Robbins, as her attorney in fact, of May 1, 
1907. I am of the opinion that, as said by Mr. Robbins in the letter 
to his father April 8, 1908, the contract of September 29, 1905, "was 
a possible logging contract" which had "long since expired." 

It was partially, and in very essential respects, executory. It is 
very doubtful whether any rights in it passed by assignaient. The évi- 
dence in regard to what was done under it is obscure and uncertain. 
It is manifest that it would be impossible to deal with it as outstand- 
ing in this case. To undertake to treat the défendant Foreman-Blades 
Company as having eut the timber on the land in controversy under 
its terms and provisions, from 1909 until April, 1911, would necessi- 
tate bringing into the record a number of parties who hâve, by assign- 
ment and otherwise, become interested in, and expended money upon, 
the entire tract and the timber thereon. It appears that mortgages and 
judgments securing large debts hâve been discharged. The bill is not 
drawn upon any such theory. In paragraph 9, the deeds of January 1, 
1906, May 31, 1907, and August 8, 1907, are set forth; and in para- 
graph 10 it is alleged that, under the said deeds, "the corporation de- 
fendant claims adversely to your orator's title, and has no other title 
to the timber than the alleged deeds set out," etc. The défendant 
lumber company, denying the charges in regard to the forgery of the 
deed of January 1, 1906, allèges that it purchased the timber from 
Thomas H. Robbins and Mary Robbins, and claiming the title thereto 
under the deed executed by them August 8, 1907, entered upon, eut, 
and removed the timber prior to the beginning of this suit. It is mani- 
fest that neither plaintiffs nor défendants were relying upon or making 
any référence in their pleadings to the contract of September 29, 1900, 
or any of the various deeds and assignments relating to it. 

Eliminating this phase of the case, the pleadings and évidence, upon 
plaintiffs' own showing, disclose no controversy between Mrs. Naylor 
and the Foreman-Blades Lumber Company, cognizable in a court of 
equity. If, as contended by plaintif?, the deed from Harold J. Naylor 
and Clara C, Cole to her is a forgery, the sole interest which she had 
in the timber was based upon the réservation in her deed to them. 
If, on the contrary, the deed to her is valid, she was the owner of 
the land and timber, and remained so until Thomas H. Robbins, as 
her attorney, conveyed it to Mary Brandeth. If, as she contends, this 
deed was void, either because, by reason of the several deeds executed 
by her, the power of attorney was revoked, or because it was f raudulent 
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in fact, and she continuée! to be the owner of the land and timber, the 
entry by the lumber company during the year 1909, and cutting the 
timber therefrom, was a trespass for which she has a full and adé- 
quate remedy at law. There is, in no aspect of the case, any trust rela- 
tion. The measure of damages fôr the alleged trespass is well settled, 
and the ascertainment of the amount peculiarly a question for a jury. 

Counsel for défendants urge with force the contention that Mrs. 
Naylor, having conveyed the Cntire tract to Leavens by lier deed of 
April 25, 1902, is estopped to claim title as against him, or those 
claiming under him; hence, if by the deed of Harold J. and Clara C. 
of January 1, 1906, the land in controversy was conveyed to her, she 
cannot set up the title thus acquired against those claiming under 
Leavens, who conveyed to Thos. H. Robbins by deed dated September 
1, 1902, so that whatever title Mrs. Naylor had at the time she con- 
veyed to Leavens, or acquired thereafter, vested by estoppel in him, 
and by his deed Robbins acquired a perfect title which he conveyed, as ' 
to the standing timber, to the Foreman-Blades Lumber Company. Hal- 
lyburton v. Slagle, 132 N. C. 957, 44 S. E 659. 

It is doubtful whether the questions raised by Mrs. Naylor and dis- 
cussed by her counsel are presented upon the pleadings, or could be 
properly joined with the cause of action set out by her coplaintiffs— 
whether, if set out, the bill would not be subject to demurrer because 
multifarious. As the entire évidence was before the court, and to 
bring this unfortunate controversy to an end, so far as the questions 
presented are cognizable in a court of equity, or at least enable the 
court of last resort to do so, I hâve deemed it proper to dispose of ail 
of the phases presented. 

A decree will be drawn dismissing the bill without préjudice to the 
plaintiffs pursuing such course in actions at law as they may be ad- 
vised. The défendants will recover their cost. 



In re MULLINGS CLOTHING CO. 

(District Court, D. Connecticut. Mardi 3, 1916.) 

No. 3613. 

1. Bankruptct <g=31S(4) — Ci.aims — Claims for "Rent." 

A claim by a bankrupt's lessor for the différence between the rent 
which the bankrupt had agreed to pay for leased premises and the amount 
which a new tenant had agreed to pay was a claim for "rent," though 
called by the lessor a claim for damages froia the breach of an agreement 
to lease. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 482; Dec. 
Dig. <S=>318(4). 

For other définitions, see Words and Phrases, First and Second Séries, 
Rent] 

2. Landlord and Tenant ©=^194(2) — Surrender of Premises — Acceptante 

— Liability for Rent. 

A corporation, having a lease expiring October 1, 1914, entered into 
a written agreement for a lease for five years from October lst at $1,000 
per month. Thereafter, in an action to wind up its affairs, a receiver was 
appointed, who, prior to October lst, repudiated the lease and notified the 



^=»For other cases see sanie topic & KBY-NUMBER in ail Key-Numbered Digests & Indexe» 
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landlord of hls refusai to be bound tliereby. He remained In possession 
until October 23d, on whlch day the premlses were turned over to J., to 
whom the receiver had sold the corporation^ stock, fixtures, etc., and J. 
oecupled the premlses with the landlord's knowledge and consent untll 
the last Saturday of November, when hls property was removed. The 
keys were left on the promises for the landlord, and he lmmediately en- 
tered and continued in possession until about March lst, when he leased 
them to a new tenant for a term beginning March lst. The receiver paid 
rent until October lst, and by agreement with the landlord paid $800 as 
rent for October, and J. paid the same amount for November. The land- 
lord did not demand payment of any rent under the new lease, but after 
an adjudication in bankruptcy In December he filed a claim for breach 
of the contract of lease. Held, that the landlord accepted the surrender- 
ed premises, and had no allowable claim, since, where a landlord takes 
possession after a surrender by a lessee and lets the premises to another 
person, he will be deemed to hâve accepted the surrender, unless facts 
are shown sufficient to rebut this inference, and no such facts were 
shown. 

TEd. Note. — For other cases, see Landlord and Tenant, Cent. Dlg. § 
788 ; Dec. Dlg. <g=»194(2).] 

3. Landlord and Tenant <S=>181 — Kent — Nature of "Rent." 

"Rent" is a sum stipulated to be paid for the use and enjoyment of 
land ; the occupation of the land being the considération for the rent. 

[Ed. Note.— For other cases, see Landlord and Tenant, Cent. Dig. § 
730 ; Dec. Dig. <®=»181.] 

4. Landlord and Tenant <§=>202(1) — Rent— When Rent Accrues. 

As a gênerai rule rent does not accrue to a lessor as a debt untll the 
lessee has enjoyed the use of the land, though the liabllity does not al- 
ways dépend upon the actual occupancy of the premises during the time 
for whlch recovery is sought. 

[Ed. Note. — For other cases, see Landlord and Tenant, Cent. Dig. §§ 
802, 803, SOS; Dec. Dig. @=>202(1).] 

5. Landlord and Tenant <©=5l94(l) — Liability to Pat Rent — Excuses. 

Nothing but a surrender, a release, a waiver, or an éviction can wholly 
or partly absolve a tenant from the obligation of hisi covenant to pay 
rent. 

[Ed. Note. — For other cases, see Landlord and Tenant, Cent. Dig. §§ 
788, 789; Dec. Dig. @=>194(1).] 

6. Landlord and Tenant @=>195(2) — Liability to Pay Rent — Acceptance of 

New Tenant. 

Where a lessor has consented to a change in the tenancy and received 
rent from the new tenant, he cannot afterwards charge the original ten- 
ant for rent accruing subséquent to such change. 

[Ed. Note.— For other cases, see Landlord and Tenant, Cent. Dig. §§ 
792, 793; Dec. Dig. <S=>195(2).] 

7. Landlord and Tenant @=»194(2)— Liability to Pay Rent— -"Abandon- 

ment" and Re-entry. 

Where a tenant abandons premises, and the landlord without protest 
enters and résumes possession, such act will generally be construed as 
constituting a surrender by implication of law; and an "abandonment" 
will always be found where the circumstances are such as would justify 
the landlord taklng immédiate possession upon the tenants relinquish- 
ment thereof. 

[Ed. Note.— For other cases, see Landlord and Tenant, Cent. Dig. § 788 ; 
Dec. Dig. @=>194(2). 

For other définitions, see Words and Phrases, First and Second Séries, 
Abandonment.] 

4fc=3For other cases see same toplc &. KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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8. Bankruptcy <5=>314(2) — Claims Provable — Claims foe Rent. 

Any amount due for rent of premises used by a bankrupt tenant as 
well as any periodical payments reserved In a lease which hâve accrued 
at the time of the flling of thef pétition in bankruptcy, are claims pré- 
sentable and allowable against the bankrupt estate. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 470; Dec. 
Dig. <g=»314(2).] 

9. Bankruptcy ©=^347 — Costs of Administration— Rent. 

Where a receiver or trustée in bankruptcy actually occupies. leased 
premises, rent for such occupancy and use is payable by the receiver and 
allowable as part of the cost of administration, not because of any réser- 
vation of rent in the lease, but because the use of the premises was 
considered necessary to the préservation of the estate. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. S 538; Dec. 
Dig. <§=>347.] 

10. Bankruptcy <®=3314(2) — Claims Provable — "Absolutely Owing." 

The status of a claim at the time of filing a pétition in bankruptcy, 
and not at any subséquent time, fixes the right of its owner to share in 
the distribution of the estate of the bankrupt ; and if it be owing at the 
time of the flling of the pétition, it may be proved, but if it becomes due 
subsequently, even if before adjudication, it is not a claim to be consider- 
ed as one "absolutely owing." 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 470; Dec. 
Dig. <§=>314(2). 

For other définitions, see Words and Phrases, Second Séries, Absolute- 
ly Owing.] 

11. Bankruptcy <@=»314(2) — Claims Provable — Equities. 

Where a bankrupt's lessor, in negotiating the lease, was Interested In 
nothing but his own Personal welfare, and entered into the lease on terms 
which apparently were largely to his own advantage, and to the disad- 
vantage of the bankrupt, and it appeared probable that the premises 
could not be rented to any one else on terms equally as bénéficiai to 
hiniself as those he obtained from the bankrupt, there were no equities 
in favor of his claim for rent accruing subséquent to bankruptcy, as one 
seeking equity inust do equity. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 470; Dec. 
Dig. <g=314(2).] 

12. Baskruptcy ©=5318(4) — Claims Provable— Claims fob Rent. 

Bankr. Act July 1, 1S98, c. 541, § 63a, 30 Stat. 562 (Comp. St. 1913, § 
9647), authorizes debts to be proved which are a flxed liability absolutely 
owing at the time of the filing of the pétition, whether then payable or 
not, or which are founded upon contract, and section 63b provides that 
unliquidated claims may be liquidated as the court shall direct, and 
then allowed. Gen. St Conn. 1902, § 4045, provides that on destruction 
or substantial injury to leased premises the tenant is excused from pay- 
ing rent while the premises remain out of repair. A lease contained no 
provision whereby, in case of insolvency, receivership, or bankruptcy pro- 
ceedings, rent covering any time subséquent to such event would become 
immediately due, but provided that, on neglect to pay rent for 10 days 
after it became payable, the lease would become ipso facto terminated, 
and the landlord might retake possession, and that the lessee might as- 
sign the lease at its pleasure without any further responsibility for rent. 
Beld, that in view of thèse provisions, and the provisions of the statute, 
any claim for rent accruing subséquent to bankruptcy, or for damages 
from the breach of the agreement to lease, was not only unliquidated, but 
contingent, and not provable. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 482; Dec. 
Dig. <S=318(4).] 

^SjFor other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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In Bankruptcy. In the matter of the Mullings Clothing Company. 
On pétition by John B. Mullings for a review of certain rulings of the 
référée. Rulings sustained. 

Lawrence L. Lewis, of Waterbury, Conn., for petitioner. 

Terrence F. Carmody and William J. Larkin, Jr., both of Water- 
bury, Conn., for trustée. 

THOMAS, District Judge. This is a pétition brought by John B. 
Mullings to review certain rulings of the référée made in relation to 
a claim which the petitioner attempted to file and prove against the 
bankrupt estate of the Mullings Clothing Company. The essential 
facts, practically undisputed, are as follows: 

On July 25, 1913, the bankrupt corporation was and for many 
years prior thereto had been conducting a gênerai clothing and men's 
furnishing business in a store belonging to the petitioner under the 
terms of a written lease which expired October 1, 1914, in which it 
was provided, among other things, that the corporation should pay 
rent for the premises at the rate of $800 a month. 

On said July 25, 1913, the parties entered into a written agreement 
for a lease of the premises for a f urther period of five years beginning 
at the expiration of the old lease, to wit, October 1, 1914, by the 
terms of which the corporation was to pay the petitioner rent at the 
rate of $1,000 per month during the five-year period agreed to in the 
new lease. 

On August 19, 1914, the directors of the bankrupt corporation voted 
"to discontinue the business and wind up its affairs." A few days 
laterall stockholders joined in an action, returnable to the state court, 
praying for the appointaient of a receiver to take charge of the busi- 
ness of the corporation and wind up its affairs. 

Pursuant to that action, and on August 21, 1914, Cari A. Macomber 
was appointed by the state court temporary receiver, and on October 
19, 1914, he was confirmed as permanent receiver. The court author- 
ized the receiver to take charge of and continue the business of the 
corporation until the same should be disposed of by order of court. 
The receiver qualified and took possession of the assets and the busi- 
ness of the corporation. 

On the 18th of September, 1914, acting upon the advice and order 
of the superior court, the receiver repudiated the contract of lease, 
refused to be bound by its terms, and notified the petitioner of such 
action. Counsel for both parties admit that a complète répudiation 
of the lease by the receiver took place. 

The receiver continued to occupy the petitioner's premises until 
October 23, 1914. On that day he turned the keys of the store over 
to J. H. James, to whom the receiver sold ail of the corporation^ 
stock, fixtures, etc., in accordance with an order of the superior court. 
Thereupon James took possession and continued to occupy the prem- 
ises with the knowledge and consent of the petitioner until the last 
Saturday of November, 1914, when ail of James' property was re- 
moved therefrom. The keys were left on the premises by one G. E. 
Donnelly, formerly secretary of the corporation, in order that the 
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petitioner might get them. Immediately thereafter the petitioner ob- 
tained the keys, entered the store, and continued in possession ûf the 
premises until about March 1, 1915. 

On January 23, 1915, the petitioner entered into a new contract of 
lease of said premises with a new tenant, in which it was provided 
among other things, that the term of the new lease should begin March 
1, 1915, and that the annual rental should be $9,000, payable in month- 
ly installments of $750; this being the most favorable price the peti- 
tioner was able to obtain. James paid the petitioner $800 as rent for 
the use of the store for the month of November, 1914. 

The receiver paid rent to the petitioner from the date of his ap- 
pointaient until October 1, 1914, as required by the terms of the old 
lease. For the month of October he paid him $800, in accordance 
with a stipulation which the attorneys for both sides entered into, 
and which became the basis of an order passed by the state court, 
which stipulation was as follows: 

"Stipulation. 

"In the matter of the amount to be paid by the receiver to the landlord, 
John B. Mullings, for use and occupation of the store and premises in the 
property of said landlord, Mullings, by the receiver of the Mullings Clothing 
Co. during the month of October, 1914. 

"It is hereby stipulated by and between counsel for the receiver and coun- 
sel for said Mullings, by and with the consent of the court, that the receiv- 
er shall pay $800, and that same shall be accepted by said Mullings in full 
for his claim against said receiver on that accouut." 

No évidence was produced to show that the petitioner ever de- 
manded payment of any portion of the rent required by the terms 
of the new lease from either the receiver or any officer of the corpo- 
ration after the state court had appointed the receiver ; and no claim 
has been made in thèse bankruptcy proceedings that any sum for 
rent was due or had become payable from the corporation to the peti- 
tioner at the time of the corporation^ adjudication in bankruptcy. There 
is also nothing to show that the petitioner ever filed a claim with the 
state court receiver for any damages which he may hâve suffered by 
reason of a breach of the contract of lease on the part of the bankrupt 
corporation then in the hands of a receiver. 

On December 30, 1914, the Mullings Clothing Company was duly 
adjudicated a bankrupt, upon its own pétition filed on that day, and 
the matter was referred to the référée in bankruptcy for New Haven 
county. The first meeting of creditors was held January 18, 1915, 
and at this meeting counsel for the petitioner offered for proof a claim 
against the bankrupt estate in the sum of $20,000 damages, claimed 
for breach of the contract of lease, although at this time the premises 
had not been relet. Objection to the fïling of the claim was made by 
the attorneys for creditors, on the ground that the claim was one for 
rent of the premises under the lease repudiated by the receiver of 
the state court, and was therefore, at most, an unliquidated claim. 
The référée sustained the objection and refused to permit the claim 
to be filed or voted until testimony was offered sufficient to show 
that the claim was one allowable by the Bankruptcy Act, and ad- 
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journed the first meeting in order to give counsel for the petitioner 
an opportunity to produce such testimony. 

At the_ adjourned hearing the petitioner attempted to show by com- 
pétent witnesses the reasonable rental value of the premises for a 
period ,of five years beginning October 1, 1914, as compared with the 
rent reserved in said repudiated lease covering the same period ; it 
being contended by counsel that he had the right to do this in order 
that the référée might ascertain and liquidate the amount of the dam- 
age caused petitioner by the breach of the lease agreement. Counsel 
further claimed that the différence thus shown, amounting to $15,000, 
should be found as the damage actually sustained by the petitioner. 

Technically speaking, there had not been, up to this time, any pé- 
tition filed with the référée requesting him to ascertain and liquidate 
the damage, though petitioner's counsel had indicated his willingness 
to hâve the référée ascertain and liquidate the damage. The référée. 
however, sustained the objection to the évidence, refused to admit 
that offered, and denied the petitioner the privilège of filing and vot- 
ing his claim on the question of electing a trustée. 

Eight days after John B. Mullings filed his pétition asking that the 
loss to him by the breach of the lease be ascertained and liquidated 
by the référée and that he then be permitted to file for allowance so 
much of the claim as the référée might find was due. The trustee's 
attorney objected, and filed a motion to dismiss the pétition. Thëre- 
upon the petitioner, with leave of the référée, filed an amended péti- 
tion showing that since the first hearing the premises had been leased 
as above stated to another tenant for a five-year period from March 
1, 1915, at a yearly rental of $9,000, payable $750 monthly. There- 
upon the trustee's attorney filed another motion to dismiss this péti- 
tion, and after due hearings had the référée granted the motions and 
dismissed both pétitions. 

The lease in question contained no provision whereby, in case of in- 
solvency, receivership, or bankruptcy proceedings any portion of the 
rent reserved therein, covering any time subséquent to such' event, 
would become immediately due, and be an ascertained and fixed lia- 
bility or debt due from the corporation and présentable against its 
estate. It did provide, however, that in case the rent should remain 
unpaid for 10 days after the same became payable under the terms 
of the lease that the lease would thereby terminate, and the lessor 
might then recover possession of the premises in the manner pre- 
scribed by the Connecticut statute relative to summary process, and 
that the necessity of demand on the part of the lessor for the rent and 
for re-entry for condition broken, as at common law, as well as to 
that of the actual notice to quit as required by the statute, were ex- 
pressly waived by the lessee. Another provision gave the corporation 
the right to assign the lease and to sublet the premises for the purpose 
of conducting any similar business, or for a dry goods or millinery 
business. 

The pétition for review raises the question whether the petitioner's 
claim is one provable under section 63, subdivisions 
the Bankruptcy Act, the essential parts of which read: 
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"(a) Debts of ttie bankrupt may be proved and allowed agalnst his estate 
which are (1) a fixed liability, as evidenced by a judgment or an instrument 
in writing, absolutely owing at the time of the flling of the pétition against 
him, whether then payable or not, with any interest thereon which would 
bave been recoverable at that date or with a rebate of interest upon such as 
were not then payable and did not bear interest ; * * * (4) founded upon 
an open account, or upon a contra et express or implied ; * * * 

"(b) Unliquidated claims against the bankrupt may, pursuant to application 
to the court, be liquidated in such manner as it shall direct, and may there- 
after be proved and allowed against his estate." 

In the judgment to be rendered hère the court must follow the déci- 
sion of the Circuit Court of Appeals for this Circuit in the Matter of 
Roth & Appel, 181 Fed. 667, 104 C. C. A. 649, 31 L. R. A. (N. S.) 
270. But aside from that décision there seem to be various reasons 
why the rulings of the référée must be sustained. 

[ 1 ] The petitioner says that his claim is not one for loss of rent, 
but asserts that it is one for the recovery of damages caused by breach 
of an agreement to lease, and that the damage is to be measured by 
the différence in the amount of rent which the bankruptcy corporation 
agreed, by the terms of the lease, to pay for the whole term and the 
amount which the new tenant, now in the premises, has agreed to pay 
for the balance of the term covered by the same lease. But with what- 
ever name the petitioner has chosen to clothe his claim it must, in any 
event, be considered as one for rent only. Miller v. Benton, 55 Conn. 
529, 13 Atl. 678. 

[2] The petitioner's action relative to the control of the premises 
after they were surrendered to him, coupled with the fact that at no 
time did he protest the répudiation of the lease by the receiver of the 
state court, or in fact any other act which the receiver did in relation 
to the premises; the petitioner's acceptance, also without protest, of 
the sum which the receiver paid him for use of the premises during 
the month of October, 1914, and the like sum of $800 paid him by 
James for his occupancy of the store during the month of November ; 
his failure to make any claim in the state court receivership proceed- 
ings for damages because of the breach of contract of lease as well 
as his subséquent failure to make any demand for rent oh the receiver 
or any one connected with the corporation previous to the commence- 
ment of bankruptcy proceedings — ail seem to me to be the strongest 
kind of évidence to réfute the petitioner's claim and to justify the ref- 
eree's conclusion that the petitioner intended to accept and actually 
did accept the surrendered premises, and had repossessed himself 
thereof as of his former estate long before the filing of the pétition 
in bankruptcy, and that as a conséquence he was not the holder of 
any allowable claim against the bankrupt corporation at the time he 
sought to file that which now forms the basis of the controversy hère. 

It seems to be well settled that, where a landlord takes possession 
of property after its surrender by a lessee and lets it to another per- 
son, he will be deemed to hâve accepted the surrender, unless facts 
are shown sufficient to rebut this inference. Kerr on Real Property, 
§ 1287; Underhill v. Collins, 132 N. Y. 269, 30 N. E. 576; Miller v. 
Benton, supra. No facts having been shown to bring the petitioner 
within the exception, it must be held that he accepted possession of 
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the premises when surrendered. Hence he could not hâve been in- 
jured by the ruling of the référée in respect to this feature of the case. 

[3-7] Rent is a sum stipulated to be paid for the use and enjoyment 
of land; the occupation of the land being the considération for the 
rent. As a gênerai rule, however, rent does not accrue to the lessor 
as a debt until the lessee lias enjoyed the use of the land, though the 
liability therefor does not always dépend upon the actual occupancy 
of the premises during the time for which recovery is sought. Noth- 
ing but a surrender, a release, a waiver, or an éviction can in whole 
or in part absolve a tenant from the obligation of his covenant to pay 
rent, though a release may be implied from the conduct of the parties, 
and where a lessor lias consented to a change in the tenancy and re- 
ceived rent from the new tenant, he cannot afterwards charge the 
original tenant for rent accruing subséquent to such change. Where 
the tenant abandons the premises, and the landlord, without protest, 
enters and résumes possession, such act will generally be construed as 
constituting a surrender by implication of law. An abandonnant will 
always be found where the circumstances disclosed are such as would 
justify the landlord taking immédiate possession of the premises upon 
the tenant's relinquishment of the same. 

[8] It goes without saying, however, that any amount which may 
hâve been due for rent bi premises used by a bankrupt tenant, as well 
as any periodical payments reserved in a lease which hâve accrued 
at the time of the filing of the pétition in bankruptcy are claims pré- 
sentable and allowable against the estate. In re Ladue Tate Mfg. Co. 
(D. C.) 135 Fed. 910; In re Saxton Furnace Co. (D. C.) 142 Fed. 293. 
They are so présentable and allowable because they are definite and 
fixée! liabilities owing at the time of the commencement of the bank- 
ruptcy proceedings. 

[9, 10] Where a receiver or trustée in bankruptcy actually occupies 
the leased premises, rent for such occupancy and use is payable by the 
receiver and will be considered a preferred claim in favor of the land- 
lord, not because of any réservation of rent mentioned in the lease, 
but because the use of the premises was considered necessary to the 
préservation of the estate, and the amount paid by the receiver or 
trustée for such occupancy will be allowed as part of the cost of ad- 
ministration. In re Hersey (D. C.) 171 Fed. 1001 ; In re Youdelman- 
Walsh Foundry Co. (D. C.) 166 Fed. 381. The status of a claim at 
the time of filing the pétition in bankruptcy, and not at any subsé- 
quent time, fixes the right of its owner to share in the distribution of. 
the estate of the bankrupt. If it be owing at the time of the filing of 
the pétition, it may be proved ; but if it becomes due only af ter the 
filing of the pétition, even if before adjudication, it is not a claim to 
be considered as one "absolutely owing." Board of County Commis- 
sioners v. Hurley, 169 Fed. 92, 94 C. C. A. 362; Phœnix National 
Bank v. Waterbury, 197 N. Y. 161, 90 N. E. 435 ; Zavelo v. Reeves, 
227 U. S. 625, 33 Sup. Ct. 365, 57 L. Ed. 676, Ann. Cas. 1914D, 664. 
Rent on a lease for years, unaccrued at the time of adjudication, can- 
not be proved as a claim in bankruptcy. In re Rubel (D. C.) 166 Fed. 
131. 
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[11] The petitioner makes no pretense that the breach of the con- 
tract of lease was caused by or resulted f rom the ûling o£ the pétition 
in bankruptcy, but rather that it was caused by the action qi the 
corporation in starting the winding-up proceedings in the state court 
and by the act of the state court receiver in repudiating the lease. So 
that the décision in the case of the National Wire Corporation (D. C.) 
166 Fed. 631, cited and relied upon by the pétition is not, as it seems 
to me, at ail in point. In view, however, of the fact that counsel for 
the petitioner lay great stress upon the equities which arose in that 
case, and now claim that they should be applied hère, it raight be 
well to remember that the damages there claimed vvere based upon the 
fact that a certain amount of wire was contracted to be furnished the 
claimants by the bankrupt corporation, and on account of the latter 
failing to keep its engagements claimants were caused a lot of trou- 
ble, and were also obliged to pay an advanced price for wire purchased 
by them from another concern. The référée held, and the District 
Court sustained the ruling, that the claimants were entitled to com- 
pensation because the wire was not furnished, and that the compensa- 
tion should be measured by the différence between the contract price 
and the advance price which the claimants were obliged to pay for the 
wire purchased from the other concern. 

The facts and circumstances of that case and the one hère are so 
entirely différent that the view taken by Judge Platt can hâve, as I 
view it, no possible bearing upon the décision which I am called upon 
to render hère. There the facts disclosed equities so strongly in fa- 
vor of the claimants that the court was f ully warranted in giving them 
solicitous considération, while hère we find that Mullings was not ad- 
verse to entering into an agreement with the corporation for a lease 
of his property on terms which very much appear to hâve been largely 
to his own advantage and to the disadvantage of the corporation. 
There is nothing in the case which indicates that petitioner, in negoti- 
ating the lease, was interested in anything but his own personal wel- 
fare; and subséquent events tend to show that he would hâve found 
it next to impossible to rent the premises to any one else on terms 
equally as bénéficiai to himself as those he obtained from the corpora- 
tion. "He who seeks equity must do equity" is the maxim which ap- 
plies, if the equities of the case are to be urged. 

The case of In re Frederick L. Grant Shoe Co., 130 Fed. 881, 66 
C. C. A. 78, referred to and urged by petitioner to support his con- 
tention, was a claim for damages for breach of warranty in the sale 
of personal property, where the damages were certain, but the amount 
unliquidated. It was held there, of course, that the amount of the 
damage could be liquidated, and when found by the court the claim 
could be filed. There was nothing in that case to indicate the impossi- 
bility of ascertaining the real damage which the claimant had sus- 
tained, while in the matter hère under considération it appears that 
until the expiration of the whole period covered by the lease in ques- 
tion it would be impossible to tell whether the breach of contract of 
lease would or would not prove to be of advantage to the petitioner. 

[12] Where a claim is presented for breach of a contract of lease 
230 F.-44 
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wherein payments of rent for future occupancy hâve been reserved, 
as in the présent case, an entirely différent situation is presented. By 
the ternis of the lease in question it will be noted that upon the neglect 
of the bankrupt corporation to pay any monthly payments of rent re- 
served therein for a period of 10 days after the date when the same 
became payable, as well as for other causes not necessary to mention 
hère, the lease was to become ipso facto terminated, and the petitioner 
would then hâve the right to repossess himself of the leased prem- 
ises. It was also provided that the lessee might assign the lease at its 
pleasure, and, if it did, no further responsibility for rent to become due 
subsequently could be claimed against it. It is provided by section 
4045 of the General Statutes of Connecticut, Revision of 1902, that 
in the event of certain happenings as to the destruction or substantial 
injury to pr émises during the period covered by a lease the tenant is 
excused from paying rent for the occupancy of such premises during 
the time they remain out of repair. Ail thèse matters tend to the con- 
clusion that any claim for damages based upon the breach of such 
a lease must necessarily be contingent. A test as to whether a claim 
is really contingent or simply one unliquidated or unascertained by 
légal proceedings would seem to be this: Hâve ail the facts neces- 
sary to be proved to fasten liability already occurred? If so, the 
claim is not contingent, although the liability and' the extent of dam- 
ages may not yet hâve been ascertained by proper légal proceedings. 
As long, however, as it remains uncertain whether a contract would 
ever give rise to an actual duty or liability and there is no manner of 
removing the uncertainty by calculation, it is too contingent to be a 
provable debt. Remington on Bankruptcy, § 641. 

Petitioner's counsel, in their very elaborate and exhaustive brief, 
hâve shown remarkable astuteness in their attempt to extricate their 
client from the embarrassing situation in which they find him because 
of the décisions of the Suprême Court of Errors of Connecticut in 
Wells v. Hartford Manilla Co., 76 Conn. 27, 55 Atl. 599, and Miller 
v. Benton, supra. In the first of thèse cases application was made to 
the state court and a receiver appointed to take charge of and wind 
up the affairs of the défendant corporation. The receiver afterwards 
refused to assume or adopt a certain unfulfilled contract which the 
corporation had long bef ore entered into with the plaintiff, who claimed 
that by the receiver's abandonment of the contract he had bound the 
estate in his hands to respond for the damages which such abandon- 
ment had occasioned, and that therefore plaintiff was entitled to hâve 
the extent of the damages caused him allowed as a gênerai claim 
against the estate which was found to be insolvent. The court held, 
however, that it was the privilège of the receiver, in acting for the best 
interests of the estate and its creditors, not only to elect what contracts 
he would assume or reject, but to make the élection without in the 
least subjecting the fund required for the satisfaction of existing 
claims of creditors to a charge for damages, and that such élection 
could not resuit in allowing plaintiff to présent a gênerai claim entitling 
him to share with other creditors in the assets of the estate. The court 
said, further, that if the law were otherwise there might be danger 
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that a portion of an insolvent estate needed to pay creditors, where 
claims were already fixed ones, would be thus exhausted to their in- 
jury ; that in such a case the rights of a claimant for damages, based 
upon the breach of a contract caused by such act of a receiver, were 
simply subordinated to those of others standing in a higher position, 
and that the equity of the rule was quite apparent, as no one would 
suffer any loss unless the insufficiency of the estate's assets compelled 
it.; that another way of exhausting it was, "where such insufficiency 
was found to exist, creditors holding claims, the liability for which 
had become fixed before the receiver's appointment, should not be 
obliged in any degree to yield to those of others who might seek to 
secure to themselves profits which the future, by reason of a good 
bargain, might hâve in store for them." The court also held that be- 
cause there did not appear to hâve been such an out and out act on 
the part of the Manilla Company as to indicate an intention to re- 
nounce its obligations under the contract, and no such unequivocal act 
by the plaintiff showing his acquiescence in such renunciation before 
the commencement of receivership proceedings, no breach of contract 
had in fact occurred before the receivership proceedings, and that the 
trial court had committed error in finding that a matured claim had 
existed prior thereto based on such breach. Consequently it was held 
that the plaintiff's claim was not allowable for proof as a gênerai 
claim. Judge Prentice, who wrote the opinion, intimated, however, 
that an after-accruing claim, such as the plaintiff's, might be payable 
out of any balance left in the receiver's hands after the satisfaction of 
gênerai claims existing at the date of his appointment and before such 
balance was returned by the receiver to the debtor. In Lippitt v. 
Thames Loan & Trust Co., 88 Conn. 185, on page 206, 90 Atl. 369, 
on page 376, Judge Wheeler says: 

"No debt ean arise against an insolvent estate In the hands of a receiver. 
From this principle cornes the gênerai rule that only claims as then existing 
can be recognized as obligations of the estate." 

In Miller v. Benton, supra, the court held that where a lessee gives 
notice of his refusai to comply with the terms of his lease in so far 
as concerns the payment of rent (unless the lessor joins with him 
in rescinding the contract), the act of the lessee does not constitute 
such a breach as will permit an action to lie for damages occasioned 
by such breach, but that the lessee is nevertheless liable for rent as 
such when it becomes due. 

In whatever light we may view the situation presented because of 
the décisions in thèse two cases, we must, of necessity, corne to the 
conclusion that it is sufficient to defeat the petitioner's claim in the 
case at bar. 

The petitioner further relies upon Board of Commerce of Ann Ar- 
bor v. Security Trust Co., 225 Fed. 454, 140 C. C. A. 486. In 
that case the Board of Commerce of Ann Arbor, Mich., and the 
Climax Specialty Company, then located at Schenectady, N. Y., en- 
tered into an agreement whereby the board agreed to procure for 
the company a factory site at Ann Arbor without cost to the company 
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and to advance it sufficient money (up to $7,500) to cover the cost 
of moving the company's plant to Ann Arbor. The board also agreed 
to dispose of the first $75,000 of a $100,000 bond issue of the com- 
pany. The company guaranteed that for the first year after its re- 
moval to Ann Arbor, which was on January 1, 1911, its pay roll for 
the factory employés alone would, during the first year amount to 
at least $50,000, during the second year $75,000, and for each year 
during a five-year period thereafter $150,000, and that in case its pay 
roll for factory hclp during any two consécutive years would not 
equal that which it agreed it would amount to (barring strikes, labor 
troubles, fire, and any other cause over which the company had no 
control), it would pay to the board, as trustée, $10,000 as liquidated 
damages for this breach of its contract. The company continued to 
operate its factory only until May 10, 1911, and on July 24th of that 
year was adjudicated a bankrupt on its own pétition. The board pre- 
sented a claim for $10,000 to the estate, and objection to its allow- 
ance was made by the trustée. The question was whether the claim 
was one owing at the time of the commencement of the bankruptcy 
proceedings. The court upheld the right of the board to hâve its 
claim allowed, and Judge Hollister, writing the opinion for the Cir- 
cuit Court of Appeals, said that, the court having found that the cor- 
poration^ adjudication in bankruptcy had created an anticipatory 
breach of the contract, the right to sue became coïncident with the 
bankruptcy, and that as a conséquence it would seem that the fixed 
sum which had been agreed upon by the parties, and which the court 
construed as liquidated damages, and not as penalty, might be proved, 
either urnder subdivision 1 or subdivision 4 of section 63 of the Bank- 
ruptcy Act. From the very fact that the court found the claim there 
presented to be liquidated and unsatisfied, it would seem that the own- 
er in any event should hâve been allowed to prove it. 

In re Stern, 116 Fed. 604, 54 C. C. A. 60, was an appeal from 
the judgment of the District Court adjudicating the Manhattan Ice 
Company a bankrupt, because certain persons who had sustained 
damages by the breach of executory contracts whereby that corpora- 
tion had agreed to furnish them ice covering a period of years at a 
certain price per ton, a portion of the full period covered by the con- 
tract not having then expired, were allowed to join as creditors in 
the bringing of an involuntary pétition in bankruptcy against the cor- 
poration upon their showing that they had already been damaged to 
a considérable extent by the corporation^ refusai to carry out its 
agreement to furnish them ice, and because they had been unable to 
obtain ice at as low a price from any other party. Judge Townsend, 
in his opinion upholding the décision of the District Court, went into 
an extensive review of the cases on both sides of the question as to 
what should be considered as provable debts under sections 63a and 
63b of the Bankruptcy Act. But it would take a very much strained 
construction of the opinion in that case to enable one to find anything 
in it which could be taken as indicating any error on the part of the 
référée in the rulings made by him in the matter now under con- 
sidération. 



IN BE MULIJNGS CLOTHING CO. 693 

At first glance, the opinion in People v. St. Nicholas Bank, 151 
N. Y. 592, 45 N. E. 1129, also cited by the petitioner, would impress 
one with the idea that that case supports the petitioner's contention ; 
but a careful reading of the opinion discloses that the question there 
turned upon the différence in the limited powers conferred by the 
statutes. of New York as an assignée for the benefit of creditors and 
the more libéral ones conferred by other sections of the same statutes 
on receivers of insolvent corporations, taken together with the large 
discretionary powers vested in courts appointing such receivers and 
to whose orders they were expected to conform. 

But why continue to traverse fields afar in the endeavor to seek 
the light necessary to aid us in reaching the right conclusion hère? 
Many of the cases referred to by the petitioner, which he claims sus- 
tains the principles of law urged upon the court, are cases in which 
damages were claimed by lessees because of refusai on the part of the 
lessors to permit the lessees to enjoy the use of the premises leased 
to them, or were cases where indorsers or holders of promissory notes, 
etc., which had not yet become payable, but were outstanding obliga- 
tions, were permitted to file claims against bankrupt estâtes, while 
in others, like In re Neff, 157 Fed. 57, 84 C. C. A. 561, 28 L. R. A. 
(N. S.) 349, the facts were such that little analogy can be found to 
exist between them and the matter in question hère. 

Whether or not the case of People v. St. Nicholas Bank should be 
considered a précèdent in favor of the propositions urged by the pe- 
titioner matters not, for I feel bound to follow the principles of law 
laid down by the highest state court in this district in Wells v. Hart- 
ford Manilla Co., supra. See also People v. Metropolitan Surety 
Co., 205 N. Y. 135, 98 N. E. 412, Ann. Cas. 1913D, 1180. And, as 
before stated, my décision must in the main be governed by the opin- 
ion of the Circuit Court of Appeals for this Circuit in Roth v. Appel, 
supra, wherein Judge Noyés, who wrote the opinion of the court, said : 

"The lessee may be evicted by tltle paramount or by acts of the lessor. The 
destruction or disrepair of the premises may, according to. certain statutory 
provisions, justify the lessee in abandoning them. The lessee may quit the 
premises with the lessor's consent. The lessee may assign his terni with the 
approval of the lessor, so as to relieve himself from further obligation upon 
the lease. In ail thèse cases the lessee is discharged from his co venant to 
pay rent. The time for payaient never arrives. The rent never becomes due. 
It is not a case of debitum in prsesenti solvendum in futuro. On the contrary, 
the obligation upon the rent covenant is altogether contingent. * * * It 
follows from thèse principles that rent accruing after the flling of a pétition 
in bankruptcy against the lessee is not provable against his bankrupt estate 
as 'a fixed liability * * * absolutely owing at the time of the filing of 
the pétition,' within the meaning of section 63a (1) of the Bankruptcy Act of 
]>-?. It is not a fixed liability, but is contingent in its nature. It is not ab- 
solutely owing at the time of the bankruptcy, but is a mère possible future 
demand. Eoth its existence and amount are contingent upon uncertain 
events. * * * Even under the Bankruptcy Acts of 1841 and 1S6T, which, 
unlike the présent act, expressly permitted the proof of contingent demands, 
claims for unaccrued rent were not provable. * * * The présent bank- 
ruptcy statute * * * does not provide for the proof of contingent claims. 
* * * Section 63b adds nothing to the class of debts provided under 63a. 
It merely permits the liquidation of an unliquidated claim provable under 
the latter provision." 
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Ir> view of the circumstances of this case I hâve deemed it neces- 
sary to discuss at much length the several points raised by the peti- 
tioncr in his exhaustive brief, in order to properly dispose of the 
whole question, which might, with propriety, hâve been disposed of 
on the authority of Wells v. Hartford Manilla Co., Miller v. Ben- 
ton, and Roth v Appel, supra. 

The conclusion is imperative — and sound, as I view the law — that 
the référée properly granted both motions to dismiss, and his rulings 
are sustained. 

Decree accordingly. 



In re CARTHAGE LODGE, NO. 365, T. O. O. F. 
(District Court, N. D. New York. March 11, 1916.) 

1. Bankruftcy <§=»43 — Who mat Become Voluntart Bankrupts — "Person" 

— "Corporation" — Body. 

Bankr. Act July 1. 1898. c. 541, § 4a, 30 Stat. 547, as amended bv Act 
Feb. 5, 1903. c. 487. 5 3. 32 Stat, 797. and Act June 25, 1910, c. 412, §§ 3. 4 
(Comp St. 1913, § 9588), provides that any person, except a municipal, 
railroad, insurance. or banking corporation, shall be entitled to the bene- 
flts thereof as a voluntary bankrupt. Section 1, cl. 19 (section 9585), de- 
fines "persons" as ineluding corporations except where otherwise specified. 
Section 1, cl. 6, defines "corporation" as meaning ail bodies having any of 
the powers and privilèges of private corporations not possessed by in- 
divîduals or partnerships, and as ineluding liraited or other partnershlp 
associations organized under laws making the subscribed capital alone 
responsible for debts. Const. N. Y. art 8, §§ 1-3, authorizes the forma- 
tion of corporations under général laws, and defines "corporations," as 
used therein, as ineluding ail associations and joint-stock companies hav- 
ing any of the powers or privilèges of corporations not possessed by indi- 
viduals or partnerships. Benevolent Orders Law (Consol. Laws N. Y. 
c. 3) § 2, provides that either of the orders therein specified, ineluding 
a lodge of Odd Fellows, may at any regular meeting elect three trustées; 
and sections 3 and 5 give such trustées power to hold and convey, under 
the direction of the lodge, ail of its property, sue for and recover it, man- 
age its property, etc. Helâ, that such a lodge, which has filed articles or 
a certificate of incorporation evidencing the élection of trustées in accord- 
ance with the statute, is a body having some of the powers and privi- 
lèges of private corporations not possessed by individuals or partnerships, 
and may file a voluntary pétition in bankruptcy, though not designated 
as a corporation by the statute. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 3S ; Dec. Dig. 
©=43. 

For other définitions, see Words and Phrases, First and Second Séries, 
Corporation ; Person.] 

2. Corporations <g=>31 — Création — Construction or Législative Acts. 

To constitute a législative grant of corporate powers and franchises no 
certain forins are required. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 101, 102; 
Dec. Dig. <§=>31.] 

3. Bankruptcy <®=»44 — Voluntary Pétition — Signature. 

Where a voluntary pétition in bankruptcy on behalf of a lodge of a fra- 
ternel order was duly authorized by a vote of the lodge itself and pur- 
ported to be the pétition of the lodge, and the trustées of the lodge, by 
whoin it was signed, were by statute vested with the corporate powers, 

«gzssFor other cases Bee same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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and were authorized by a vote of the lodge to exécute and file such péti- 
tion, the pétition was sufflcient, though signed in the name of the trustées, 
instead of the naine of the lodge. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dig. §§ 43-16 ; Dec 
Dig. <S=>44.] 

In Bankruptcy. In the matter of Carthage Lodge, No. 365, Inde- 
pendent Order of Odd Fellows, bankrupt. On application to vacate 
the adjudication and dismiss the pétition. Application denied. 

This is a motion or application by certain of the creditors of Car- 
thage Lodge, No. 365, Independent Order of Odd Fellows, which has 
been adjudicated a bankrupt, to vacate and set aside the adjudication 
and dismiss the proceedings, on the ground mainly that a subordinate 
lodge of Odd Fellows, organized and existing under the laws of the 
state of New York, is neither a person nor a corporation, nor sub- 
ject to nor entitled to the benefits of the Bankruptcy Act of 1898, as 
amended in 1910, and cannot be adjudged a bankrupt under the provi- 
sions of said act. 

W. B. Van Allen, of Carthage, N. Y., for the motion. 
Porter & Porter, of Carthage, N. Y., opposed. 

RAY, District Judge. [1] December 10, 1915, Carthage Lodge, 
No. 365, Independent Order of Odd Fellows, of the village of Car- 
thage, Jefferson County, N. Y., filed its voluntary pétition in bank- 
ruptcy praying that : 

"Wherefore your petitioner prays that it, the said Carthage Lodge, No. 365, 
Independent Order of Odd Fellows, may be adjudged by the court to be a 
bankrupt within the purview of said acts" 

— referring to the acts set out in the pétition. The pétition says: 

"The pétition of Carthage Lodge, No. 365, Independent Order of Odd Fel- 
lows, of the village of Carthage, Jefferson county, N. Y., and district of North- 
ern New York, and state of New York, and having its principal place of meet- 
ing and business at said village of Carthage, in said district and state, respect- 
fully représente." 

The pétition then states: 

"That said Carthage Lodge, No. 365, Independent Order of Odd Fellows, is 
a benevolent order, incorporated, organized, created, and existing under and 
by virtue of the law of the state of New York known as the Benevolent Orders 
Law, and that it has had its principal place of meeting and the place for the 
transaction of its business at the village of Carthage, Jefferson county, N. Y., 
for the entire period of time during the six months next immediately preced- 
ing the filing of this pétition." 

The pétition then sets out that the Carthage lodge owes debts which 
it is unable to pay in full, and that it is willing to surrender ail of its 
property for the benefit of its creditors, and desires to obtain the bene- 
fits of the acts of Congress relating to bankruptcy, The pétition then 
states : 

"That at a regular meeting of said Carthage Lodge, No. 365, Independent 
Order of Odd Fellows, held in its lodgerooms in the village of Carthage, Jef- 
ferson county, N. Y., on the lOth day of August, 1915, a resolution was then 
and there duly and legally adopted and entered in the minutes of said meeting 
consenting to be adjudged bankrupt, within the purview of the act of Congress 
relating to bankruptcy, and empowering and directing the trustées of said 
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Carthage Lodge, No. 365, Independent Order of Odd Fellows, In thelr name 
and in the name of said Carthage Lodge, No. 365, Independent Order of Odd 
Fellows, to exécute and file a pétition praying that such an adjudication be 
made, a copy of which résolution is hereto annexed and is hereby referred to 
as forining a part of this pétition." 

To the pétition was annexed the schedules in accordance with law. 
This pétition was signed : 

"By Herman J. Starkweather, Thomas W. Da Foe, J. F. Arthur, Trustées 
of Carthage Lodge, No. 3G5, I. O. O. F." 

It was duly verified by thèse trustées on the 19th of November, 
1915. A certified copy of the resolution referred to, authorizing the 
institution of the bankruptcy proceedings, is also annexed to the péti- 
tion. In signing and executing same the trustées did not sign the name 
"Carthage Lodge, No. 365, Independent Order of Odd Fellows." 
However, adjudication was actually made on the pétition. 

The articles of incorporation or certificate of incorporation of said 
Carthage Lodge, No. 365, Independent Order of Odd Fellows, reads 
as follows: 

"Whereas, the members of Carthage Lodge, No. 365, I. O. O. F., chartered 
by and under the jurisdiction of the Grand Lodge of the State of New York 
are desirous of having the benefit of chapter 377 of the Laws of 1890, entitled 
'An act in relation to benevolent orders, constituting chapter 44 of the Gen- 
eral Laws,' and acts amenda tory thereof and supplementary thereto: 

"Now, therefore, we, the undersigned officers of said Carthage Lodge, do 
hereby certify that at a regular meeting of said Carthage Lodge, No. 365, I. 
O. O. F., held in their rooms at Carthage, Jeiïerson county, N. Y., on the 6th 
day of March, 1906. F. M. Galloway and M. C. Paul and E. C. Lovjoy were 
duly elected as trustées for said lodge for the purposes of said acts, in accord- 
ance with the constitution and gênerai rules and régulations of the Grand 
Lodge under the jurisdiction of which said Carthage Lodge is chartered and 
in conformity to the by-laws of said Carthage Lodge, and that the persons so 
elected then were and now are members of said Carthage Lodge, No. 365, I. 
O. O.- F., in full membership and in good and regular standing therein. 

"We further certify that the said trustées so elected were and hâve been. 
divided by lot by the officers making this certificate of élection as follows: 
E. C. Ixiv.ioy, for one year. M. C. Paul, for two years. F. M. Galloway, for 
three years. 

"We further certify that each of said trustées bas duly accepted said office 
and qualified as such. 

"In witness whereof, we, the undersigned, the Noble Grand, Vice Grand, and 
Recording Secretary of Carthage Lodge, No. 365, I. O. O. F., being the first 
three élective officers of such lodge, hâve hereunto signed and acknowledged 
this certificate of élection, and nfflxed the olficial seal of said lodge hereto, 
this 6th day of March, 1906, and file the same for the purposes hereinbefore 
specilied. 

"[Seal.] J. E. Gay, N. G. 

"W. H. Sylver, V. G. 
"A. C. Root, R. S. 
"State of New York, County of Jefferson — ss.: 

"On this 6th day of March, 1906, before me personally appeared Jesse E. 
Gay, William IL Sylver, and Arthur C. Root, to me known to be the same 
persons mentioned and described in and who executed the foregoing instru- 
ment, and they severally duly acknowledged that they executed the same. 
"'[Seal of Notary.] Leander E. Bossout, Notary Public." 

This certificate or article of incorporation was filed and recorded in 
the office of the secretary of state of the state of New York on the 
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14th day o£ March, 1906. Thereafter this lodge did business as au- 
thorized by its charter or articles of incorporation and the laws of 
the state of New York, and incurred debts and obligations which it 
was unable to pay, and as to this there is no question or dispute. The 
unsecured debts of the lodge amounted to $16,686.91. 

By chapter 11, Laws of 1909 of the state of New York, entitled "An 
act relating to benevolent orders," constituting chapter 3 of the Con- 
solidated Laws, it is provided, "This chapter shall be known as the 
'Benevolent Orders Law,' " and 

"Sec. 2. Organizatioii. Either of the following orders: * * * A lodge 
of Odd Fellows, duly chartered by and installed according to the gênerai 
rules and régulations of the Grand Lodge of the Independent Order of Odd 
Fellows of the state of New York * * • — may elect at any regular com- 
munication, convocation, encampment or other regular meeting thereof, by 
whatever name known, held in accordance with the constitution and gênerai 
rules and régulations of such, grand lodge, * * * three trustées for such 
lodge. * * * 

"Sec. 3. Powers. Such trustées may take, hold and convey by and under 
the direction of such lodge, * * * ail the temporalities and property be- 
longing thereto, whether real or Personal, and whether given, granted or de- 
vised directly to it or to any person or persons for it, or in trust for its use 
and benefit, and may sue for and recover, hold and enjoy ail the debts, de- 
mands, rights and privilèges, and ail buildings and places of assemblage, with 
the appurtenances, and ail other estate and property belonging to it in what- 
soever manner the saine may hâve been acquired, or in whose name soever 
the same may be held, as fully as if the right and title thereto had been orig- 
inally invested in them ; and may purchase and hold for the purpose of the 
lodge, * * * other real and persoual property, and démise, lease and im- 
prove the same. They may also issue their bonds or other évidences of in- 
debtedness in such amounts and for such time and in such form as they shall 
détermine for the exclusive purpose of raising money to pay for any real es- 
tate purchased and held by them, and for the improvement of the same, as 
hereinabove provided, and may mortgage such real estate for the purpose of 
securing the bonds or other évidences of indebtedness so issued by them. The 
proceeds of such bonds or other évidences of indebtedness shall be applied 
exclusively to pay for such real estate and the improvement thereof. Every 
such lodge, * * * may make rules and régulations, not inconsistent with 
the laws of this state, or with the constitution or gênerai laws of the grand 
lodge or other governing body to which it is subordinate, for managing the 
temporal affairs thereof, and for the disposition of its property and other 
temporal concerns and revenue belonging to it, and the secretary and treas- 
urer thereof, duly elected and installed according to its constitution and gên- 
erai régulations and law, shall, for the time being, be ex offlcio its secretary 
and treasurer. * * * 

"Sec. 5. Powers of Trustées. Such trustées shall hâve the care, manage- 
ment and control of ail the temporalities and property of the lodge, * * * 
and they shall not sell, convey, mortgage or dispose of any property except by 
and under its direction, duly had or given at a regular or stated communica- 
tion, convocation, encampment or meeting thereof, according to its constitution 
and gênerai régulations. They shall at ail times obey and abide by the direc- 
tions, orders and resolutions of such lodge, * * * duly passed at any reg- 
ular or stated communication, convocation, encampment or meeting thereof 
not in conflict with the constitution and laws of this state or of the grand 
body to which it shall be subordinate, or of such lodge." 

By section 4a of the act entitled "An act to establish a uniform Sys- 
tem of bankruptcy throughout the United States," approved July 1, 
1898, amended February 5, 1903, June 15, 1906 (34 Stat. 267, c. 3333 
[Comp. St. 1913, § 9648]), and June 25, 1910, it is provided that: 
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"Any person except a municipal, railroad, Insurance, or banklng corpora- 
tion, shall be entitled to the beneflts of this act as a voluntary bankrupt." 

Turning to section 1 of the same act, "Meaning o£ Words and 
Phrases," (19), we find: 

" 'Persons' shall include corporations, except where otherwise specified, and 
offlcers, partnerships and women, and when used with référence to the com- 
mission of acts which are herein forbidden shall include persons who are par- 
ticipants in the forbidden acts, and the agents, offlcers, and members of the 
board of directors or trustées, or other slmilar controlling bodies of corpora- 
tions." Coinp. St. 1913, § 9585. 

Section 1 (6) says: 

" 'Corporations' shall mean att bodies having any of the powers and privi- 
lèges of private corporations not possessed by individuals or partnerships, and 
shall invhide limited or other partnership associations organized under laws 
making the capital subscribed alone responsible for the debts of the associa- 
tion." Comp. St. 1913, § 9585. 

It is clear, therefore, that any corporation or partnership is entitled 
to the benefits of the act, and may file a voluntary pétition in bank- 
ruptcy, except a "municipal, railroad, insurance or banking corpora- 
tion." The Bankruptcy Act of 1867 (Act March 2, 1867, c. 176, 14 
Stat. 517), as to those entitled to the benefits of the act, was narrower 
than is the act of 1898, as amended in 1910, as that act of 1867 limited 
the benefits of the act in case of voluntary bankrupts to "moneyed, 
business, or commercial corporations." The corporations entitled to 
the benefits of the act of 1898 as voluntary bankrupts are not limited 
to moneyed, business, or commercial corporations. Municipal, rail- 
road, insurance, and banking corporations only are excluded from the 
benefits of the act of 1898, as amended, as voluntary bankrupts. When 
we come to subdivision "b" of section 4, we find that only moneyed, 
business, or commercial corporations, excepting therefrom municipal, 
railroad, insurance and banking corporations, may be proceeded against 
in involuntary bankruptcy. 

The question then is : Is the Carthage Lodge, No. 365, Independent 
Order of Odd Fellows, of Carthage, N. Y., a person or corporation 
within the meaning of said bankruptcy act ? Such lodge certainly has 
some of "the powers and privilèges of private corporations not pos- 
sessed by individuals or partnerships." It is a création of the stat- 
utes of the state of New York. Its purposes, generally speaking, are 
benevolent or charitable in character. It has power to elect trustées 
to manage its affairs. Thèse trustées may take, hold, and convey, 
under its direction, ail the temporalities and property belonging to it, 
whether real or personal, and may sue for and recover, hold and en- 
joy same in whatsoever manner the same may hâve been acquired, and 
may démise, leâse, and improve ail such property, real or personal. 
Thèse trustées hold for the lodge, and are subject to its directions. 
It may make rules and régulations for managing its temporal affairs 
and for the disposition of its property, etc. There is no express power 
to incur debts generally, but this power for corporate purposes is 
plainly implied, and its property is liable for the payment of such debts. 
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In 1 Morawetz on Private Corporations, § 1, pp. 1 and 2, it is 
said: 

"A corporation was described by Chief Justice Marshall, in the Dartmouth 
Collège Case, as 'an artificial being, invisible, intangible, and existing only in 
contemplation of law.' A corporation lias also been designated a légal en- 
tity, a créature of the law, a légal institution, a flctitious or political person. 
Thèse and similar définitions hâve received the approval of inany eminent 
authorities. 

"According to Kyd, a corporation is 'a collection of many individuals united 
lnto one body, under a spécial dénomination, having perpétuai succession un- 
der an artiticial form, and vested by the policy of the law with the capacity 
of acting in several respects as an individual, particularly of taking and 
granting property, of contracting obligations, and of suing and being sued,> of 
enjoying privilèges and immunities in common, and of exercising a variety 
of political rights, more or less extensive according to the design of its in- 
stitution, or the powers conferred upon it, either at the time of its création 
or any subséquent period of its existence.' 

"This définition is not inconsistent with that given by Chief Justice Mar- 
shall, when correctly understood. Kyd describes a corporation as a collec- 
tion o£ many individuals authorized to act as if they were one person. Chief 
Justice Marshall, on the other hand, treats the collection of individuals con- 
stituting the corporation as a united body, and personifies it, while ne con- 
siders the individuals who together compose this body merely as component 
parts. It is apparent that both définitions describe the saiiie thing regarded 
from différent points of view." 

[2] To constitute a législative grant of corporate powers and fran- 
chises no certain forms are required. Mahoney v. Bank of Arkansas, 
4 Ark. 620; Del. Div. Canal Co. v. Commonwealth, 50 Pa. 399; 
Walsh v. Trustées of N. Y., etc., Bridge, 96 N. Y. 427; Denton v. 
Jackson, 2 Johns. Ch. (N. Y.) 320; Bow v. Allenstown, 34 N. H. 351, 
69 Am. Dec. 489; 1 Morawetz on Private Corporations, § 18, p. 19. 
In 1 Morawetz, § 18, supra, it is said: 

"No certain forms are necessary to a grant of corporate franchises, unless 
required by the Constitution. Any expression showing an intention on the 
part of the législature to confer the right to exercise corporate powers is 
sufficient, and this intention may be deduced from the whole of the législa- 
tive act. The use of the word 'incorpora te,' or a similar expression, is not 
necessary. Thus the statute chartering the Arkansas State Bank contains 
no express words incorporating any partieular persons, but provided that 
the management of the bank should be under a given number of directors, 
to be chosen by the Législature, and conferred the usual banking powers up- 
on them. This was held to incorporate the directors, inasmuch as they could 
exercise the powers conferred upon them only in a corporate capacity." 

In 10 Cyc. 145, it is said : 

"In order that an aggregate body should be regarded as a corporation, it is 
not necessary that it should be called such in its charter or governlng statute." 
Oliver v. Liverpool, 100 Mass. 531, aflrrmed 10 Wall. (U. S.) 566, 19 L. Ed. 
1029 ; Edgeworth v. Wood, 58 N. J. Law, 463, 33 AU. 940 ; Westcott v. Fargo, 
6 Lans. (N. X.) 319, affirnied 61 N. ï. 542, 19 Ain. Eep. 300 ; Fargo v. Louis- 
ville (C. C.) 6 Fed. 787. 

It follows that it is not necessary that the statute itself call its créa- 
tion a "corporation" in order to make it one. 

Created by statute, a lodge of the Independent Order of Odd Fel- 
lows has a name of its own and power to purchase and own property, 
incur and pay debts, and to sue and be sued. It is composed of an 
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association of îndividuals, which by statute is made an "entity." Thèse 
persons act as one body and under one name, for the common good, 
vvith statutory powers and duties. In 29 Cyc. 14, it is said : 

"Bénéficiai or fraternal societies may be forined by voluntary association, 
but statutes expressly authorizing the incorporation of such societies are 
not unconimon." 

In 10 Cyc. 143, will be found a citation of many cases defming a 
corporation, and this lodge in question hère is a corporation witliin 
each and every one of them. Thus 1 Dillon, Mun. Corp. (3d Ed.) § 
18, defines a corporation as: 

''A légal person with a spécial name, composée! of such members and en- 
dowed wlth such powers, and such only, as the law prescrlbes." 

In 1 Kyd, Corp. 13, approved in many cases, a corporation is de- 
fined as: 

"A collection of many Individuals, united into one body, under a spécifie 
dénomination, having perpétuai succession under an artificial forni, and 
vested, by the poliey of the law, with the capacity of acting, in several re- 
spects, as an individual." 

In Coyle v. Mclntire, 7 Houst. (Del.) 44, 88, 30 Atl. 728, 730 (40 
Am. St. Rep. 109), we hâve this définition: 

"A légal institution, devised to confer upon the individuals of which it is 
composed powers, privilèges, and immunities which they would not other- 
wise possess." 

In Horn Silver Mining Co. v. New York, 143 U. S. 305, 312, 12 
Sup. Ct. 403, 404 (36 L,. Ed. 164), it is said, speaking of a corpora- 
tion : 

"Its création (except where the corporation is sole) is the investing of two 
or more persons with the capacity to act as a single individual, with a com- 
mon name, and the privilège of succession in its members, without dissolution, 
and with a limited individual liability." 

In 1 Remington on Bankruptcy (2d Ed.) § 80, page 104, it is said, 
and correctly: 

■ "It will be observed, with regard to the voluntary bankruptcy of corpora- 
tions, that the ainendrnent of 1910 is broader than the old law of 1867, inas- 
much as any corporation, 'except a municipal, railroad, insurance or bank- 
ing corporation,' may, under the amendment of 1910, pétition for its own 
adjudication as bankrupt, whether or not it be a 'moneyed, business or com- 
mercial corporation,' whilst, under the old law of 1867, only 'moneyed, busi- 
ness or commercial corporations' could do so ; and yet, on the other hand, 
the amendment of 1910, so far as relates to the involuntary bankruptcy of 
corporations, is not so broad as the old law of 1867, because it excepts 'mu- 
nicipal, railroad, insurance and banking corporations.' " 

What is true of an educational institution or corporation is of 
course true of a fraternal, a benevolent, or any other institution or- 
ganized under the laws of the state and having the attributes of a cor- 
poration within the ternis and meaning of the Bankruptcy Act. Rem- 
ington says in the sarae section quoted from: 

"Thus it is possible that an educational institution, although neither a 
moneyed, business, or commercial corporation, may voluntarily pétition for its 
own adjudication as bankrupt under the amendment of 1910, though not sub- 
Ject to involuntary bankruptcy." 
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But this is equally true of wage-earners and farmers, who are not 
subject to involuntary bankruptcy, but may become voluntary bank- 
rupts. Indeed, if a business, a moneyed, a trading, or a manufactur- 
îng institution organized under and pursuant to the laws of the state 
and owning property and owing debts is entitled to the benefits of the 
Bankruptcy Act, it is difficult to understand why an educational, bén- 
éficiai, fraternal, or charitable institution organized under the laws of 
the same state and owning property and owing debts lawfully con- 
tracted may not hâve the benefits of the act. Certainly it is no more 
in the interest of the gênerai public that the one hâve the benefits of 
the act than that the other hâve. Why should the latter class of cor- 
porations mentioned be ruined and driven out of business by the burden 
of their debts, while the business, commercial, manufacturing, and 
moneyed corporations are permitted to take the benefits of the Bank- 
ruptcy Act and start business anew ? I do not think Congress intended 
any such differentiation, and I am not aware of any rule of public 
policy which requires a construction of the Bankruptcy Act différent 
f rom the one I am giving it. In fact, I am unable to see that the stat- 
ute is at ail equivocal. 

Within section 4a, read with section 1 (6) and section 1 (19), ail 
corporations are persons, and within the purview of the act, except 
municipal, railroad, insurance, and banking corporations, and entitled 
to the benefits of the act as voluntary bankrupts, and, as stated, the 
law does not concern itself with the nomenclature in the statute creat- 
ing such corporations. If it did, a lodge of Odd Fellows created un- 
der the laws of Massachusetts would be entitled to the benefits of the 
act, if there called "a corporation," while such a lodge, with exactly 
the same powers and privilèges, would not be if created under a pre- 
cisely similar statute of Pennsylvania, if in such statute called a bén- 
éficiai association or by some other name. The question is : Is it a 
corporation within the meaning and intent and définition of the Bank- 
ruptcy Law? The bankruptcy law has prescribed what '"bodies" or 
associations of persons shall be deemed a corporation within its mean- 
ing, and this law is paramount. That an association of a considérable 
number of men under a common name, with a constitution and by- 
laws, and with power to elect governing trustées, and recognized by 
the statutes of the state as a single body or "entity," and given power 
to own real and personal property and sue and be sued, and act by 
its trustées duly elected as a single body, is a body having some of the " 
powers and privilèges of private corporations not possessed by in- 
dividuals or partnerships, cannot be doubted. Such a body is differ- 
entiated from a partnership. In 1 Bouvier a corporation is defined as : 

"A body eonsisting of one or more natural persons, established by law, 
usually for some spécifie purpose, and continuée! by a succession of members." 

In 7 Am. and Eng. Encyclopedia of Law (2d Ed.) 645, it is said : 

"It is well settled that no particular form of words or expression is es- 
sential to the création of a corporation. If the législative intention to clothe 
an association of persons with rights, privilèges, and powers to be enjoyed 
and exercised under a collective name, and for designated purposes, and in a 
corporate capacity, is clearly manifested, the association is by implication a 
corporation." 
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In Thomas v. Dakin, 22 Wend. (N. Y.) 94, the court said, aftei 
citing cases : 

"The principle of thèse and the like cases is that words of the king (Legi» 
lature) granting that a body of men shall hâve the power to hold property 
or enjoy privilèges amount by the force of the phrase, by opération or im- 
plication of law, to the création of a corporation." 

Sections 1, 2, and 3 of article 8 of the Constitution of the state of 
New York read as f ollows : 

"Corporations, Formation of. — Section 1. Corporations may be formed un- 
der gênerai laws; but shall not be created by spécial act, except for munic- 
ipal purposes, and in cases where, in the judgment of the Législature, the ob- 
jecta of the corporation cannot be attained under gênerai laws. Ail gênerai 
laws and spécial aets passed pursuant to this section may be altered from 
time to tinie or repealed. 

"Dues of Corporations. — Sec. 2. Dues from corporations shall be secured 
by such individual liability of the corporators and other meana as may be 
prescribed by law. 

"Corporation, Définition of term. — Sec. 3. The term corporations as used 
in this article shall be construed to include ail associations and joint-stock 
companles having any of the powers or privilèges of corporations not pos- 
sessed by individuals or partnerships. And ail corporations shall hâve the 
right to sue and shall be subject to be sued in ail courts in like cases as natu- 
rel persons." 

It will be observed that the Constitution of this state uses the words 
"associations and joint-stock companies," while section 1 (6) of the 
Bankruptcy Act uses the single word "bodies," which is more com- 
prehensive. Clearly under this provision of the Constitution of the 
state a lodge of Odd Fellows is a corporation, whether so named in 
the act creating it or not, for it is an "association" of members having 
the powers heretofore specified. 

[3] As to the signing of the pétition, I think it sufficient. The cor- 
porate powers seem to be vested in the trustées of the lodge, and the 
pétition was duly authorized by a vote of the body itself, and on its 
face is "the pétition of Carthage Lodge, No. 365, Independent Order 
of Odd Fellows, of the village," etc., and of the trustées, and is signed 
by the trustées, who by resolution were authorized to sign. 

The application to vacate the adjudication and dismiss the bank- 
ruptcy pétition and proceeding is denied, and there will be an order 
accordingly. 



WINTHROP et al. v. FELLOWS, Atty. Gen„ et al. 

(District Court, B. D. Michigan, S. D. August 5, 1915. On Motion for 
Preliminary Injunction, January 31, 1916.) 

1. Corporations <S=>34(6, 8) — Statuts in Force at Time or Incorporation. 
A corporation organized under the laws of a state, its stockholders, and 
ail others claiming under it by right of représentation, are estopped to 
attack the validity of a provision of the act under which it was incor- 
pora ted, and which thus became a part of its charter. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 92, 94-96; 
. Dec. Dig. <®=>34(6, 8).] 

Ê=»For otber cases see same topic & KEY-NUMBER In ail Key-Numbered Dlgests & Inflexe» 
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2. Cabbiebs <©=»18(6) — Statutb Regulating Rates — Strrr to Enjoin En- 

FORCEMENT RlGHTS OF BONDHOLDERS. 

Holders of mortgage bonds of a railroad Company cannot maintain a 
suit to enjoin the enforcement of a state statute fixing rates unless it ls 
shown that the mortgage trustée, representing ail the bondholders, has 
refused to bring the suit 

[Ed. Note.— For other cases, see Carriers, Cent Dig. §§ 13, 16-18, 20, 
24; Dec. Dig. <®=>18(6).] 

3. Carriebs ©=>18(6) — Statute Regulating Rates — Suit to Enjoin En- 

forcement. 

The trustée under a railroad mortgage, which ls in process of fore- 
closure while the railroad is in the hands of receivers, has no such lnter- 
est in the future earnings of the road as to entitle it to question the 
validity of a rate statute, unless It is clearly shown that the mortgaged 
property is not of sufflcient value to pay the mortgage debt after satls- 
fying précèdent liens. 

[Ed. Note.— For other cases, see Carriers, Cent Dig. §g 13, 16-18, 20, 
24; Dec. Dig. <§=>18(6).] 

4. Carriers <g=>18(6) — Statutes Regulating Rates — Injunction Against 

Enforcement. 

The rule is imperative that the opération of state statutes governing 
railroad passenger rates should not be enjoined, unless the conflscatory 
character of the rate is clear; and this rule Is especially applicable to 
injunctions before final hearing. 

[Ed. Note.— For other cases, see Carriers, Cent. Dig. §§ 13, 16-18, 20, 
24; Dec. Dig. <§=>18(6).] 

5. Cabriers ®=>18(6) — Statute Regulating Rates — Injunction Against 

Enforcement. 

The showlng made on application by the trustée in a railroad mort- 
gage, which was in process of foreclosure, for a preliminary injunction 
restraining the enforcement of a passenger rate statute, considered, in 
connection with the report of the receivers of the earnings of the road 
under the statute for the preceding year, and held insuffîcient to estab- 
lish the fact that the road operatlng under the statute would not earn a 
fair return upon an investment representing the sum necessary to be 
realized at the sale of the property to cover complainant's mortgage debt 
and précèdent liens, and therefore not to warrant the grantlng of an 
injunction on the ground of threatened confiscation in whole or in part 
of the mortgage bond investment in question. 

[Ed. Note.— For other cases, see Carriers, Cent Dig. §§ 13, 16-18, 20, 
24; Dec. Dig. <8=18(6).] 

In Equity. Suit by Beekman Winthrop, Frederick Winthrop, 
Charles W. Cox, individually and as executor of the will of Mark T. 
Cox, William J. Wilson, and the Farmers' Loan & Trust Company, 
trustée, against Grant Fellows, Attorney General of the State of Mich- 
igan, Cassius L. Glasgow, Lawton T. Hemans, and Charles S. Cun- 
ningham, members of the Michigan Railroad Commission, Paul H. 
King and Dudley E. Waters, as receivers of the Père Marquette Rail- 
road Company, and the Père Marquette Railroad Company. On mo- 
tions for preliminary injunction. Denied. 

Cadwalader, Wickersham & Taft and Geller, Rolston & Horan, ail 
of New York City, and Frank H. Watson, of Détroit, Mich. (George 
W. Wickersham, Henry W. Taft, Edwin P. Grosvenor, Frederick 

<Ê=>For other cases see same topie & KEY-NUMBBR in ail Key-Numbered Dlgests & Indexes 
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Geller, and Edward H. Blanc, ail of New York City, of counsel), for 
complainants. 

Grant Fellows, Atty. Gen., and David H. Crowley and h. W. Carr, 
Asst. Attys. Gen., for défendants. 

Before KNAPPEN and DENISON, Circuit Judges, and SES- 
SIONS, District Judge, sitting under section 266 of the Judicial Code 
(Act Mardi 3, 19*11, c. 231, 36 Stat. 1162 [Comp. St. 1913, § 1243]). 

PER CURIAM. The Farmers' Loan & Trust Company is trustée 
under the consolidated mortgage given by the Père Marquette Rail- 
road Company in 1901. The individual complainants are holders of 
bonds secured by that mortgage and by the later refunding mortgage 
of 1905 (or by both of thèse mortgages), as well as by one or more 
of certain divisional mortgages antedating the consolidated mortgage. 
Two of the complainants are also holders of stock of the Père Mar- 
quette Railroad Company. The bill attacks the two-cent passenger fare 
provision of the 1907 and 1911 amendments to the Michigan railroad 
statute (P.- A. Mich. 1907, p. 59; P. A. Mich. 1911, pp. 476-478) as 
coniiscatory. 

[1] The présent Père Marquette Railroad Company was organized 
in December, 1907. At that time the statute of 1907 which is at- 
tacked was in force, and was a part of the act under which the rail- 
road company was incorporated, and thus constituted a material part 
of its charter. The amendaient of 1911 did not change or affect the 
rates of fare which the Père Marquette was permitted to charge for 
the transportation of passengers. It follows that the railroad Com- 
pany, its stockholders, as such, and ail claiming under it by right of 
représentation, are effectually estopped to question the validity of the 
statute hère under considération. Having sought and accepted the 
rights and privilèges thereby granted and conferred, they must per- 
form the duties and obligations therein imposed. Grand Rapids & 
Indiana Ry. Co. v. Osborn, 193 U. S. 17, 24 Sup. Ct. 310, 48 L., Ed. 
598; Commissioner of Railroads v. G. R. & I. Ry. Co., 130 Mich. 
248, 89 N. W. 967; Interstate Ry. Co. v. Massachusetts, 207 U. S. 
79, 28 Sup. Ct. 26,_ 52 L. Ed. 111, 12 Ann. Cas. 555. The last word 
upon this subject is found in the décision of the Suprême Court in 
the very récent rate case of Northern Pacific R. R. Co. v. North 
Dakota, 236 U. S. 585, 35 Sup. Ct. 429, 59 L. Ed. 735 : 

"As a corporation, the owner is subject to tlie obligations of its charter. 
As the holder of spécial franchises, It is subject to the conditions upon which 
they were granted." 

Complainants hâve invoked the principle declared in Reagan v. 
Farmers' Loan & Trust Co., 154 U. S. 362, 367, 14 Sup. Ct. 1047, 
38 E. Ed. 1014, Id., 154 U. S. 420, 14 Sup. Ct. 1062, 38 h. Ed. 1031, 
and Reagan v. Mercantile Trust Co., 154 U. S. 413, 414, 418, 420, 14 
Sup. Ct. 1060, 1062, 38 L. Ed. 1028, 1030, that the trustées under a 
railroad mortgage, whose security extends, as hère, to franchises and 
income, hâve an équitable interest in the fair earnings of the road, 
and are entitled to maintain suit to avoid the destruction or impair- 
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ment of their security through the enforcement of confiscatory rates 

of fare. 

[2] We are concerned with this question only so far as it may 
apply to the Farmers' Loan & Trust -Company as trustée under the 
Consolidated mortgage. The trustées of the prior divisional and sub- 
séquent refunding and other mortgages hâve not been made parties, 
and, upon this record, cannot be represented by individual bondhold- 
ers. It does not appear that the trustées hâve refused or that they 
are unwiliing to act. The case is not within fédéral equity rule 38 
(198 Fed. xxix, 115 C. C. A. xxix), for hère the mortgage trustée is 
normally the officiai représentative of the bondholders. The trustée 
under the Consolidated mortgage being properly before the court, it is 
immaterial whether the individual holders of bonds secured by that 
mortgage are properly joined with the trustée as parties plaintiff. 

Confïning the inquiry to the rights of the Consolidated mortgage 
bondholders: The case presented differs from the situation in the 
Reagan Cases in the fact that there the railroads were under no dis- 
ability to attack the rate statutes under considération and joined in 
the prayer for relief, vvhile hère the railroad company is estopped 
from complaining of the rates, and défendants object that the mort- 
gage bondholders are asking the court to compel the railroad com- 
pany to do that which it cannot lawfully do. Another différence is 
that the Reagan Cases involved the whole schedule of rates, passen- 
ger and freight, and so affected the entire railroad income, while hère 
only a fraction of the income is involved. 

We think, however, that in view of the frame of the bill and the 
facts to which we shall presently call attention it is unnecessary to 
consider the propositions involved in this contention ; and we must not 
be understood as expressing or intimating any opinion thereon. It 
will be time enough to consider them when, if ever, the record is such 
as to make their décision necessary. We shall for the présent asume, 
for the purposes only of this opinion, that upon a suitable bill and 
upon a suitable showing the Consolidated mortgage bondholders would 
be entitled to complain of a passenger rate found to be in fact con- 
fiscatory. 

[3] This situation, however, is presented: The Consolidated mort- 
gage is in process of foreclosure in this court. The Farmers' L,oan 
& Trust Company, as trustée, has elected to déclare the mortgage and 
the bonds secured thereby presently due and payable. By so doing 
it has radically changed the character of its security and of its 
dépendent rights. Before such élection and déclaration the mortgage 
trustée and bondholders were entitled to periodical payments of inter- 
est upon their bonds for upwards of 35 years to come, and thus had 
a direct interest in the revenue of the railroad, from which their in- 
terest would be payable. They are now entitled to the immédiate pay- 
ment of their bonds, and not to future installments of interest. Their 
mortgage has ceased to be primarily a future interest-bearing securi- 
ty, and has become a présent investment, whose value dépends en- 
tirely upon the amount of money which may be realized from a 
présent sale of the mortgaged property. The Consolidated mortgage 
230 F.— 45 
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and ail prior incumbrances, with interest, amount to less than $45,- 
000,000. 

An important (and, if decided in the négative, a controlling) ques- 
tion presented by the motion for preliminary injunction thus is: Do 
the bill and the supporting affidavits show that unless the receivers 
are permitted, during the pendency of this suit, to put into force the 
statu tes existing previous to the 1907 amendment, enough cannot be 
realized upon the foreclosure sale to pay in full the Consolidated 
mortgage bonds after satisfying the antécédent liens, and, as incidental 
to the question just stated, that the putting of such higher rates in 
force would directly benefit the Consolidated mortgage bondholders. 
As to thèse questions, we think the burden of proof rests upon com- 
plainants. 

The bill is framed largely upon the theory that the railroad Com- 
pany is entitled to earn a fair return upon its capital devoted to its 
intrastate passenger business, and that the statutory rates in question 
are practically confiscatory of that investment. It is obvious that such 
Consolidated mortgage bondholders, being now interested only in real- 
izing their mortgage debt, are not concerned with the sources of the 
railroad.'s income, except so far as such income is necessary to the 
collection in full of the mortgage debt; in other words, the bond- 
holders cannot get relief by merely showing that passenger rates are 
confiscatory. If their mortgage is collectible in spite of the alleged 
confiscatory rates, they are not concerned with that question. The 
case differs from the West Virginia Passenger Fare Case, 236 U. 
S. 605, 35 Sup. Ct. 437, 59 L. Ed. 745, and ther North Dakota Case, 
236 U. S. 585, 35 Sup. Ct. 429, 59 L. Ed. 735. 

Do the bill and affidavits allège that unless the existing statutory 
passenger rates are enjoined pending suit the Consolidated mortgage 
bonds cannot be collected in full? The bill allèges that the "fair and 
présent value of the physical properties" (exclusive of franchises and 
good will) of the entire Père Marquette Railroad System is $78,545,- 
241, and of that part of the system in actual use for railroad pur- 
poses in the state of Michigan $68,609,709, and, further, that: 

The "fair value of ail the railroad properties, franchises, and assets of 
every description of the Père Marquette in the state of Michigan, which are 
now being used for the convenience of the public, exceeds the said sum of 
$68,609,709, and that the fair value of the railroad properties, franchises, and 
assets of every description of the Père Marquette Railroad system, which 
are now being used for the convenience of the public, exceeds said sum of 
$78,545,241." 

Défendants urge that thèse allégations amount to an affirmative 
showing that the value of the railroad properties is more than sufficient 
to pay off the Consolidated mortgage bonds and ail antécédent lien; 
and, if this is so, complainants obviously hâve no right to the relief 
asked. We need not and do not décide this question, for we think the 
bill and affidavits, taken together, fail to make it sufnciently appear 
that without the injunction asked for the mortgaged property will not 
yield sufficient to meet the full payment of the Consolidated mortgage 
bonds. While there is a showing that the entire railroad property has 



WINTHKOP V. FELLOWS 707 

for several years failed to realize a sufficient net return above opéra- 
tion to pay the interest upon the Consolidated mortgage bonds and 
ail prior obligations, there are no definite allégations bearing upon the 
issue whether the property will sell for enough to meet the bonds with 
which we are hère concerned. This considération îs one of substance ; 
for while défendants' motion to dismiss the application, and their fail- 
ure to make counter showing of facts, amount to an admission, for the 
purposes of this hearing, of the allégations of the bill and affidavits, 
they amount to no more than that, and in view of défendants' insist- 
ence that the bill allèges the value of the railroad property to be suf- 
ficient to permit payment of the mortgage in question we cannot as- 
sume that défendants would admit the allégation that the consolidated 
mortgage is uncollectible without the injunction asked. Thèse con- 
sidérations, in our judgment, forbid the granting of the motion foi 
injunction upon the présent showing. We shall not, however, now 
formally deny it, but shall give plaintiffs an opportunity to amend their 
bill and supplément their showing, so far as they are able and may be 
advised, to meet the views we hâve expressed. 

The case is an important one, both to the public and to the private 
financial interests involved, and we are not inclined to dispose of the 
application in the absence of the fullest showing of ail pertinent facts. 
There are, however, a number of practical considérations which ad- 
monish us that injunction should not be granted unless actually and 
clearly necessary to plaintiffs' protection. Among thèse considéra- 
tions is the fact that, while the purchaser at foreclosure sale may hâve 
the right to operate the road for a time at least without reincorpora- 
tion under the existing law (and thus by a formai submission to the 
existing passenger rates), it is apparent that such indefinite opération 
is, as a practical proposition, likely to be more or less unsatisf actory ; 
further, were relief to be granted, it could only be by insuring that 
the increased fares permitted by the pre-existing statute of 1889 (P. 
A. Mich. 1889, p. 282) be applied directly to the benefit of the con- 
solidated mortgage and the précèdent liens. Again, an order of sale 
in the receivership proceedings (as distinguished from the foreclosure 
proceeding) lias already been entered, to take place in the coming au- 
tumn, and, if had at that time, any order we might make in the inter- 
est of the consolidated mortgage bondholders might prove futile. We 
do not, however, express any opinion as to whether thèse or other 
difficulties are insurmquntable, but refer to them only as indicating the 
necessity of making reasonably sure that the temporary injunction, 
if granted, would bring substantial benefit to those alone rightfully 
concerned in it. 

It follows from what we hâve said that, if complainants do not de- 
sire to take advantage of the permission for amendment, but see fit 
to stand upon their présent showing, an order denying the motion for 
injunction will be presently entered. 

On Motion for Preliminary Injunction. 

By our opinion filed August 5, 1915, we held (a) that the Père Mar- 
quette Railroad Company, by virtue of its incorporation under the act 
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of 1907, is estopped to complain of the two-cent passenger fare pro- 
visions of the 1907 and 1911 amendments to the Michigan railroad 
law (P. A. Mich. 1907, p. 59; P. A. Mich. 1911, pp. 476-478) hère 
assailed; (b) that the Farmers' Loan & Trust Company, as trustée 
under the Consolidated mortgage, is the only party entitled in this suit 
to so complain; (c) that by electing to déclare the mortgage and the 
bonds secured thereby immediately due and payable, and instituting 
foreclosure proceedings for their collection, the mortgage has become 
merely a présent investment, whose value dépends entirely upon the 
amount of money which may be realized from a présent sale of the 
mortgaged property ; (d) that if the mortgage is collectible in spite of 
the alleged confiscatory passenger rates the bondholders are not con- 
cerned with that question; (e) that plaintiffs hâve the burden of show- 
ing that the foreclosure sale will not realize enough to pay the Con- 
solidated mortgage bondholders in full ; and (f) that it did not then 
sufficiently appear that, without putting into force the passenger fare 
provisions of the 1889 statute, the mortgaged property will not yield 
enough to pay those bonds in full. (The consolidated mortgage and ail 
prior incumbrances, with interest, including receivers' certihcates and 
notes, amount to less than $45,000,000.) 

Complainant was given bpportunity to amend its bill and supplément 
its showing, to meet, so far as it could, the views so announced. It 
is asserted in the amended and supplemental bill that the averments 
of the original bill respecting values of the railroad properties in Mich- 
igan and generally relate only to the values on which plaintiffs claim 
to be entitled to a fair return, and on which such return could be 
earned but for the alleged confiscatory passenger rates. A decree of 
foreclosure and sale under the consolidated mortgage has been made. 
It is alleged, however, in the amended and supplemental bill, that the 
existing passenger rate provision seriously affects the selling value 
of the railroad properties and seriously reduces the security of the 
consolidated mortgage, and, on information and belief, that unless 
such rate provision is enjoined the foreclosure sale will not bring 
enough in cash to pay the consolidated mortgage bonds in full, thus 
making it necessary that the bondholders thereunder, for their full 
protection, either bid in and reorganize the property or accept post- 
poned securities, while, if permitted to receive a fair passenger rate, 
it is said, also on information and belief, that the foreclosure decree 
might be vacated and the consolidated mortgage continued as an in- 
vestment, or the incumbrancers junior to the consolidated mortgage 
put in position to bid in the property and pay off the bonds secured 
by that mortgage. 

Adhering, as we do, to our formerly expressed view that plaintiffs 
are in no event entitled to injunction unless it clearly appears that 
without it the foreclosure sale will not realize enough to pay the com- 
solidated mortgage bonds after satisfying antécédent liens, the alléga- 
tions in the amended and supplemental bill respecting the importance 
and value of an adéquate passenger rate may be disregarded, except 
as they bear upon the ultimate question stated. It is also clear that 
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allégations merely by way of conclusion, or on information and belief , 
are not controlling of the facts. 

Assuming, however (as seems likely), that a cash bid of $45,000,000 
upon f oreclosure sale is not to be expected, it does not f ollow that the 
Consolidated mortgage bonds would not be paid in full through ability 
to market securities representing only a value upon which adéquate 
returns are yielded. Indeed, it is unlikely that, with the old passenger 
rates restored, a cash bid of $45,000,000 could be obtained. A sale for 
cash is seldom made on railroad foreclosures. The necessity of pro- 
tecting securities on such sales is not unusual. 

[4, 5] Corning to the ultimate question: The rule is imperative that 
the opération of state statutes governing passenger rates should not 
be enjoined unless the confiscatory character of the rate is clear. This 
rule is specially applicable to injunctions before final hearing. Before 
granting injunction in this case we should be more sure that it is neces- 
sary to plaintiffs' protection, in view of the question (which we pass 
without décision) of plaintiffs' cstoppel to complain of the rate, and 
considérations referred to in our former opinion (and not there or hère 
passed upon) respecting the difficulties attendant upon an indefinite 
opération of the railroad without reincorporation under the existing 
law, of which the assailed rate is a part, and the ségrégation of the 
increased revenues for the benefit of plaintiffs, as well as the fact that 
the finding involved in the issue of injunction would naturally en- 
courage reorgamzation investment, which might be disappointing if on 
final hearing injunction were denied. We need not now consider the 
efficacy of the provision in the foreclosure decree which attempts to 
give to the purchaser thereunder the right of action in this suit to at- 
tack the rate. 

_ The receivers' report for the year ending June 30, 1915 (accessible 
since our former opinion), shows a net income of $1,006,012.17 after 
deducting operating expenses, taxes, hire of equipment ($609,074.00), 
rentals, and current interest on underlying bonds, receivers' certifi- 
cates, receivers' notes, and bills payable ; and after deducting the cur- 
rent year's interest ($99,365.80) on equipment obligations (whose prin- 
cipal now amounts to $2,515,132.27) a net income of $906,646.37 is 
shown, after paying interest accruing for the yair on ail incumbrances 
prior to the Consolidated mortgage. This net income would thus pay 
in full the interest ($335,280) on the Consolidated mortgage bonds 
(whose principal amounts to $8,382,000), and leave $571,366.37 avail- 
able for interest on obligations junior thereto were it not for maturing 
principal on equipment obligations, principal of receivers' obligations, 
past-due bills payable, and arrears of interest on bonds, receivers' 
certificates and notes, and on bills payable, resulting from déficits in 
previous years' opérations, including expenditures therein for new 
equipment, additions, and betterments. 

By charging against this net income for the year 1915 $604,426.11 
for maturing principal of equipment obligations, together with interest 
on matured and unpaid principal thereof, as well as interest on ma- 
tured unpaid interest on prior bonds, plaintiffs' computation shows 
a deficiency on account of Consolidated mortgage bond interest of 



710 230 FEDERAL REPORTER 

$223,412.56; that is to say, but $111,867.44 is left so available, in- 
stead of the required $335,280. But the record does not make it clear 
how much, for example, of the item of $604,426.11 paid as for ma- 
turing principal on equipment obligations is properly chargeable as 
an expense of the year 1915, for the purpose of determining net 
profits from opération or the income-yielding value of the railroad ; 
and we are not prepared to say that on the basis of that year's opér- 
ation the road did not earn a fair net income on an investment of 
$45,000,000. Unless, then, the opération for the year 1915 was ab- 
normally profitable, a threatened confiscation of plaintiffs' property, 
or any part of it under existing passenger rates does not so clearly 
appear as to warrant injunction. We are not satisfied that the op- 
ération for that year was abnormally profitable, or, if more than 
normally profitable, was so much in excess of a normal return as to 
appreciably affect the value of plaintiffs' investment. 

For the years 1907-1910, both inclusive, taking into account a com- 
paratively small déficit for 1908, there was an average annual surplus 
of $137,229.99, after payment of operating expenses, taxes, rentals, 
hire of equipment, and interest accruals on ail indebtedness ; such 
surplus for 1910 being $469,713.69. True, there was for each of the 
years 1911-1913, both inclusive, an average balance of but $1,528,- 
237.51 available for payment of interest, leaving an annual average 
déficit of $1,796,330.31, which déficit in 1914 was $7,152,894.75. But 
that the, year 1914 was abnormally unprofitable, that the year 1915 
makes a showing not substantially better than normal, and that the 
déficit for 1915 was due largely to the increased interest charges re- 
sulting from déficits created during the years immedjately preceding, 
ail seem to be fairly indicated by the facts that for the year 1915, while 
the gross revenues were only between 6 and 7 per cent, greater than 
in 1914 (and apparently not more than 6 per cent, greater than the 
average for 1910 to 1914, both inclusive), the balance before déduc- 
tion for interest accruals was $2,888,279.78 (which was only 11 per 
cent, less than the en tire of the average interest on funded debt ac- 
cruing during the years 1910 to 1913, inclusive, and in fact a trifle 
more than the average interest accruing during the years 1907 to 
1909, inclusive), this déficit for 1915 being only $1,419,264.53, al- 
though the interest accrual account ($4,307,544.31) was $982,976.49 
greater than the average of that account from 1911 to 1913, and the 
funded debt had increased $5,000,000 since 1913. This déficit for 
1915 seems to be less than the interest on the $40,000,000 excess of 
présent funded indebtedness over the $45,000,000 required to include 
the consolidated mortgage bonds. The significant feature of the 1915 
opération was the réduction (apparently due to careful management) 
of the operating expense ratio from more than 106 per cent, in 1914 l 
to less than 75 per cent, in 1915 ; such operating expense being less 
both in ratio and in the aggregate than for any year since 1910. 

While the proof of the collectibility of the consolidated bonds, in the 

iThe 1914 operating expenses account included, however, items aggregat- 
ing more than $2,200,000, accumulated in large part, at least, during previous 
years. 
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absence of the injunction asked for does not amount to a démonstra- 
tion, in our opinion it does not clearly appear affirmatively that without 
the aid of the injunction asked for those bondholders are threatened 
with a confiscation of their investment in whole or in part. In other 
words, we are not clearly satisfied that the railroad is not now earn 
ing and will not continue to earn a fair return upon an investment 
represented by a funded debt of $45,000,000 (as against the présent 
$85,000,000) when the necessity of using current income for principal 
of receivers' obligations and other macuring debts is removed. 

We are therefore constrained to deny the preliminary injunction; 
and it will be so ordered. 



BAUME v. BACKTJS et aL 

(District Court, D. Oregon. March 6, 1916.) 

No. 7067. 

1. Removal of Causes €=49(1)— Citizensiiip of Parties— Separable Con- 

troveksies. 

Plaintiffi, a citizen of Oregon, owned 5 per cent, of the stock of an 
Oregon mining company, and corporations controlled by B. owned the 
other 95 per cent. B., the corporations controlled by bim, and their other 
officers had ruisappropriated surplus funds of the mining company and 
converted them to their own use and beneflt, and plalritifï sued them for an 
accounting, also naming the mining company as a défendant The com- 
plaint went into minute détail as to the misappropriations, showing that 
they were sometimes made through B.'s machinations, sometimes tbrough 
the acts of one or other of his companies, and sometimes by other officers 
of such companies ; but in several parts of the bill défendants iwere 
charged jointly with participating in the misappropriations, and from 
the whole bill it was apparently drawn on the theory that there was 
a joint participation by the défendants named in a common scheme to 
withdraw the surplus funds of the mining company, with a view to pre- 
venting plaintiff from obtaining his just share of the profits. The de- 
fendants other than the mining company were ail nonresidents of Ore- 
gon. Held, that there was no separable controversy between plaintiff 
and B., and the suit was not removable, as there was no joinder of sep- 
arate causes of action, but only a partieularization of différent items of 
misappropriation, ail entering into and forming éléments of the gênera) 
accounting demanded. 

[Ed. Note. — For other cases, see Kemoval of Causes, Cent. Dig. §§ 
95, 98, 99 ; Dec. Dig. €=49(1).] 

2. Removal of Causes €=61— Détermination of Right of Removax. 

The right of removal dépends upon the case disclosed by the pleadings 
when the pétition for removal Is filed. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. § 115; 
Dec. Dig. €=61.] 

S. Removal of Causes €=61— Citizensiiip of Parties— Separable Contho- 

VERSIES. 

Where a joint recovery against several défendants is claimed upon p. 
cause of action wbich justifies a joint recovery, there is no separable con 
troversy, though plaintiff might bave elected to présent a separable con 
troversy with one of the défendants. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. § 115; 
Dec. Dig. €=61.] 

<£=sFor other cases see saine topic & KBY-NUMBER in ail Key-Numbered DIgests & Indexes 
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4. Removal of Causes <§=»37— Citizenship of Parties— Reakbangement of 
Parties. 

In a suit by a minority stockholder in an Oregon corporation, who was 
a citizen of Oregon, for an aecounting by nonresidents of Oregon respecting 
funds of the corporation misappropriated by them, tbe corporation could 
not be aligned on the side of plaintiff in determining tlie right of removal. 

[Kd. Note. — For otber cases, see Removal of Causes, Cent. Dig. § 80; 
Dec. Dig. <3=»37.] 

In. Equity. Suit by Frank S. Baillie against E. W. Backus and oth- 
ers. On motion to deny continuance of a temporary restraining order 
and to remand. Preliminary injunction dissolved, and cause remanded. 

The E. W. Bâclais Luiuber Company is a Minnesota corporation, with prin- 
cipal office at Minneapolis, of wbieh Backus was président, A. E. Horr treas- 
urer, and up to the time of his death, namely December, 1897, R. C. Leavitt 
vice président A. E. Horr was the father and R. C. Leavitt the uncle of the 
wit'e of Backus, and said corporation was in ail matters dominated and con- 
trolled by Backus. Backus-Brooks Company, a Minnesota corporation, hav- 
ing its principal place of business at Minneapolis, is the suecessor in interest 
of the E. W. Backus Lumber Company, and is under the saine control and 
management as the E. W. Backus Luinber Company. 

On August 17, 1S06, R. C. Leavitt, acting on behalf of the E. W. Backus 
Lumber Company, entered into a contract with Henry Cable, Marion Cable, 
and Erwin Cable to lease and purchase from them what is known as the 
Columbia mine, later owned by the Columbia Gold Mining Company. By 
the terms of the contract Leavitt was to enter into the possession of the prop- 
erty by October 1, 1896, operate the saine, and commence the construction 
of a mill for reducing ore, and was to pay for the property $80,000, as fol- 
lows : $10,000 in cash, $10,000 by January 1, 1897, and $20,000, on the dates, 
respectively, of January 1, 1898, January 1, 1899, and January 1, 1900 — 
the said $10,000 cash having been paid by E. W. Backus Lumber Company. 
E. W. Backus Lumber Company entered into possession of the property be- 
fore October 1, 1890, constructed a mill, and, prior to the incorporation of 
the Columbia Gold Mining Company, paid the January 1, 1897, installment 
of $10,000. 

In September, 1896, Backus, acting for the E. W. Backus Lumber Company, 
employed plaintiff to act as agent and représentative of the Company in dis- 
bursing moneys to be expended in its behalf. In discharge of his trust, plain- 
tiff paid out, at the request of the Company, $1,000, and about January 7, 
1897, entered into a contract with the E. W. Backus Lumber Company where- 
by plaintiff became the active manager of the Columbia mine, and it was 
agreed that plaintiff should hâve the privilège of purchasing a 5 per cent, in- 
terest in the equity then owned by the E. W. Backus Lumber Company in 
the Columbia mine for $5,000 ; $1,000 thereof being acknowledged as paid, 
and the remaining $4,000 to bear interest at 8 per cent, and to be paid at 
the convenience of plaintiff within ûve years, either out of the profits of the 
opération of the mine or otherwise. It was further agreed that the Lumber 
Company should complète the purchase of the Columbia mine, and upon pay- 
aient by plaintiff of the $5,000 that plaintiff should own an interest équiva- 
lent to 5 per cent, in the property, and that in case a corporation should be 
formed plaintiff should hâve 5 per cent, of the total autnorized capital stock 
thereof fully paid up, with the privilège on the part of the Lumber Company 
of purchasing back the said 5 per cent, interest, or of the stock as the case 
might be, under certain conditions. 

The Columbia Gold Mining Company was incorporated July 31, 1897, with 
an authorized capital stock of $150,000, divided into 1,500 shares, at $100 
per share ; its principal office being at Baker City, Or. On July 31, 1897, the 
Lumber Company had paid ont, in connection with the Columbia mine, $33,- 
538.39, and plaintiff, under his contract to purchase a 5 per cent, interest, 
$1,888.50, and there was owing to Cable Bros. $00,000, and soroe current ob- 
ligations. The instructions of E. W. Backus, président of the E. W. Backus 

rS=sFor other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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Lumber Company, were followed in ail things relating to the incorporation 
of the Columbia Gold Mining Company. K. C. Leavitt was elected président, 
A. E. Horr treasurer, R. L. Horr seçretary, and plaintiff vice président and 
gênerai manager. 

Leavitt, also under instructions of Baekus, assigned his contract with Cable 
Bros, to plaintiff, for the considération as expressed in the assignment o£ $40,- 
150.65, no part of which was paid by plaintiff, and plaintiff assigned said 
contract to the Mining Company in considération of the issue by the Mining 
Company to him of 1,500 shares of its capital stock; and thereupon, by in- 
structions of Baekus, plaintiff caused 75 shares to be issued to himself, one 
share each to two other parties to qualify theni to act as directors, and the 
balance of 1,423 shares to the E. W. Baekus Lumber Company. About Au- 
gust 19, 1897, through negotiations of Baekus and Cable Bros., the latter 
conveyed the mining property covered by the Leavitt contract to the Mining 
Company, and that Company executed its mortgage to Cable Bros, to secure 
the payment of the postponed three installments of $20,000 each, which were 
subsequently pa'id at maturity by the Mining Company, and no part thereof 
was paid by the Lumber Company. 

Up to about May, 1899, the mine was running at a loss, which then ag- 
gregated the sum of $65,517.18. Thereafter, during and following the month 
of May, in 1899, the mine produced, over and above current expenses, $130,- 
981.06, which sum, under directions from Baekus, was remitted to Horr, the 
treasurer at Minneapolis; and during the time Baekus removed plaintiff 
as manager and secured the résignation of the directors holding one share of 
capital stock each, but subsequently reinstated plaintiff as manager. Of the 
moneys remitted to the treasurer, Baekus, without the knowledge of plain- 
tiff and without the corporate action of the Mining Company, fraudulently 
and wrongfully embezzled and took froru the treasury, and converted to bis 
own use, divers suins, eharging them to divers accounts, which are set out, 
aggregating $103,174.50, and caused the entry thereof to be made in the 
books of the Mining Company during the year 1900. By withdrawing from 
the treasury the said sum of $65,517.18, the total ,investment made by the 
Lumber Company for the mine prior to 1898, and by misappropriating and 
withdrawing from the treasury the sums of money stated, the Mining Com- 
pany was defrauded of the sum of $103,174.50, and plaintiff was defrauded 
of the sum of 5 per cent, interest therein, to wit, $5,158.73, and said moneys 
so wrongfully misappropriated, if properly applied, would hâve completely 
paid up and discharged the balance which plaintiff then owed on his stock 
note. 

During the years 1900 and 1901 there was realized from the mine and 
remitted to Treasurer Horr at Minneapolis, over and above ail sums used in 
paying off the Cable Bros.' mortgage and ail sums paid for operating ex- 
penses, the aggregate sum of $190,572.28, of which sum plaintiff was entitled 
to hâve distributed to him 5 per cent, and the Lumber Company 95 per cent., 
and, if said sums of $103,174.50 and $190,572.28 had been so distributed, plain- 
tilï's stock note would hâve been paid in full, and there would hâve remained 
about $8,000 which plaintiff would hâve been entitled to hâve distributed to 
him ; and the défendants Baekus, Backus-Brooks Company, and the Lumber 
Company, without the knowledge or consent of plaintiff, wrongfully misap- 
propriated ail said moneys, and pretended to loan the saine to corporations of 
which they were the owners and in control, and in which the Mining Com- 
pany had no interest, and expended them upon other concerns promoted by 
Baekus. Défendants refused to apportion any of said sums of money until 
the year 1909, wben Baekus, without corporate action, but with the consent 
of plaintiff, distributed of the surplus funds of the Mining Company the sum 
of $230,000, of which there was paid to Baekus the sum of $218,500, and the 
remainder, to wit, $11,500 to plaintiff. 

After 1909 the earnings of the Mining Company to the extent of $100,000 
were distributed, to plaintiff 5 per cent., and to Baekus, président of the 
Lumber Company, 95 per cent., ail without corporate action, and ail by the 
acquiescence of the Lumber Company. Since about 1908 no meeting of the 
stockholders or of the board of directors of the Mining Company has ever 
been held within the knowledge of plaintiff, or, if any such has been held, it- 
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bas been without notice to plaintiff ; but Backus assumes to act as président 
and Brooks as treasurer of the Mining Company. About April 26, 1915, Back- 
us directed plaintiff to close down the mine on September 1, 1915, and at 
said time there was on deposit in the First National Bank of Baker City the 
sum of $15,000 over and above ail sums necessary to pay ail liabilities of the 
Mining Company up to September 1, li)15, and there were in transit ore and 
bullion shipments aggregating $7,000, making in ail in cash assets a sum ex- 
ceeding $22,000. 

At said time there should hâve been in the treasury of the Mining Com- 
pany, in addition to the cash assets of $22,000, a sum exceeding $300,000 ; 
but by report of Brooks, the treasurer, there was made to appear on hand 
but $143.59, and the balancei of said money was covered by fictitious and 
fraudulent entries and loans to Backus-Brooks Company and other companies 
controlled by Backus and Brooks, and advances made and charged against 
other corporations of which Backus -was the. promoter. At said time plain- 
tiff, for lus own protection, drew out of the First National Bank as his own 
$14,75(5.83, and with said sum purchased two certiflcates of deposit, one for 
$5,829.55 and the other for $S,927.28, and plaeed the same in his own safety 
deposit vault in said bank, and notifled défendants of what he had done, 
and that such certiflcate would be so held by plaintiff until an accounting 
was had for the misappropriation of the funds of the Mining Company by 
the défendants. Thereupon Backus' priva te attorney pretended to remove 
plaintiff as manager of the Mining Company, and to assume control thereof 
himself. The mine and ail assets were surrendered to the attorney August 
27, 1915. 

The Mining Company lias commenced an action at law against the bank 
to recover the money withdrawn by plaintiff, which sum was tendered into 
court by plaintiff on the commencement of this suit, to await the final dé- 
termination thereof. Backus and his attorney are about to remove ail the 
books and ail vouchers, documents, and papers relating to the transactions 
of the Mining Company from the state, and will do so unless restrained. The 
entries in relation to the .misappropriation of f unds made by the défendants 
were made, in the Mining Company's books at the mine, long after such ap- 
propriations were made under the direction of Backus, and if such books 
and papers are permitted to be shipped away, it will leave plaintiff with- 
©ut available évidence to support his allégations for relief. On a proper 
accounting plaintiff would be found to be entitled, not only to the certiflcates 
of deposit, but to $20,000 additional, and défendants hâve refused an account- 
ing. 

AH défendants are nonresidents of the state of Oregon except the Mining 
Company. Owing to the Mining Company being controlled by Backus, plain- 
tiff is unable to secure relief from the company, on account of the défend- 
ants' owning and controlling 95 per cent of the capital stock and refusing to 
act in this matter for the benefit and protection of the Mining Company and 
plaintiff, or either of them. 

The foregoing is a brief summary of the complaint. An accounting is pray- 
ed in favor of plaintiff and the Mining Company, and against ail the other 
défendants, except Bichardson, and between plaintif! and the Mining Company 
and said défendants, and between the Mining Company and défendants oth- 
er than said company, and that the sum to which plaintiff may be found 
to be entitled shall be decreed a lien upon the property of the Mining Com- 
pany. 

The suit was commenced in the state court. The défendants, except the 
Mining Company and Bichardson, were served in Minneapolis, Minn., and 
after the time for answering had expired under such service, and default 
was entered, Backus petitioned the state court for a removal of the cause to 
this court. tîpon hearing had, the state court refused to grant the prayer 
of the pétition, but retained the cause. Backus, feeling aggrieved, brought 
the record hère, and sued out an injunction against plaintiff s proceedïng 
further in that court. A temporary restraining order was issued, and the 
cause now cornes up for hearing on a motion to deny a continuance of the 
ordrçr and to remand the cause to the state court. 
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William Smith, Jas. H. Nichols, and John L. Rand, ail of Baker, Or., 
for plaintiff . 

Samuel White and John H. White, both of Portland, Or., and Har- 
ris Richardson, of St. Paul, Minn., for défendants. 

WOLVERTON, District Judge (after stating the facts as above). 
Two questions are presented for décision, namely, whether the pétition 
for removal f rom the state court was presented within the time the de- 
fendant Backus was required to answer, and, in connection therewith, 
whether Backus had been properly served with summons, and whether 
there is a separable controversy as to Backus. ' 

[1 ] A brief analysis of the bill of complaint will suffice to détermine 
whether a separable controversy exists as to Backus. The plaintiff and 
Backus are stockholders in the Columbia Gold Mining Company; 
plaintiff owning 5 per cent, of the capital stock, and Backus, or certain 
holding companies promoted by him and now under his complète con- 
trol, owning and holding the other 95 per cent. Having control of the 
stock, Backus con trois the affairs of the Mining Company, which it is 
asserted he controls to the détriment of both the plaintiff and the Com- 
pany. 

According to the bill, the E. W. Backus Lumber Company and the 
Backus-Brooks Company were both promoted by Backus, and thèse 
companies and Backus and other officers thereof hâve misappropriated 
f unds of the Mining Company, and converted the same to their own use 
and benefit, resulting in a failure to account to plaintiff for his proper 
proportion of the profits of the Mining Company. The complaint then 
goes on with minute détail to state how the misappropriations came 
about, sometimes through the machinations of Backus, sometimes 
through the acts of one or other of the défendant companies other than 
the Mining Company, and in some things the other officers of thèse com- 
panies having played a part. It is as though Backus and thèse two Min- 
nesota corporations were charged as conspirators to loot the treasury of 
the Mining Company, and in carrying out the object of such conspiracy 
one conspirator wouid do one thing at one time, and another another 
thing at another time, but ail working together for the common pur- 
pose. Thus it is alleged in one part of the bill that, of a surplus fund 
of $130,981.06 produced in the year 1899, the défendant Backus mis- 
appropriated $103,174.50 by charging the same to certain accounts, 16 in 
number, and in a following paragraph it is further alleged that at the 
same time Backus was fraudulently loaning to the corporation owned 
and controlled by him, and known as the Backus-Brooks Company, 
"the large sums of money above mentioned," referring in part to the 
moneys misappropriated by charging the same to the 16 accounts men- 
tioned in the preceding paragraph. In harmony with this idea, the 
défendants are in several parts of the bill jointly charged with partici- 
pating in the misappropriations. And, taken as a whole, looking 
through the entire bill, the theory upon which it was drawn becomes 
apparent, and that is there was a joint participation by the défendants 
named, except Richardson, in a common scheme to withdraw the surplus 
f unds of the Mining Company, with a view to preventing plaintiff f rom 
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obtaining his just proportion of the profits rightly coming to him ; the 
défendant Backus controlling at the same time the wrongful action of 
the Mining Company. Thus the several corporation défendants are ail 
actors, though controlled by Backus, but ail are separate entities, in- 
cluding Backus, working to a common unlawful purpose ; ' and it does 
not lie in the mouth of Backus to say that he is acting independently 
of the corporations, when they are controlled by his initiative. 

[2] The right of removal dépends upon the case disclosed by the 
pleadings, when the pétition therefor is filed. Barney v. Latham, 103 
U. S. 205, 26 L. Ed. 514. 

[3] The principle governing the question of removal involved hère 
is very clearly stated in Boyd v. Gill (C. C.) 19 Fed. 145, 148 : 

"It does not necessarily follow that a controversy is wholly between a 
plaintiff and eaeh one of several défendants, and can be fully determined as 
between them, merely because such a controversy might hâve been presented 
If the plalntlff had eleeted to présent it in that form. The controversy in a 
suit is the one which is actually presented, not the one that might hâve been. 
It is not wholly between the plaintiff and one of the défendants because it 
might hâve been if the plaintiff had so eleeted. Nor can a controversy be 
fully determined between a plaintiff and one of the défendants when in the 
form and substance which it has assumed the plaintiff insists, and has a right 
to insist, that so far as he is eoncerned it shall be determined as to both of 
the défendants. The controversy is the claim in form and substance as it is 
presented for détermination ; and if a joint recovery against several défend- 
ants is claimed upon a cause of action which justifies a joint recovery, the 
controversy is between the plaintiff and ail the défendants against whom the 
claim is asserted." 

It was determined in that case that there was a separable controver- 
sy, because directors of a corporation were joined against whom a sep- 
arate action could hâve been maintained, and the prayer of the bill was 
against each défendant for a several accounting. What is meant by 
separate causes of action, not separable controversies, is very well 
illustrated in Barney v. Latham, supra, where there were joined in the 
same bill a cause about land and another about money. See, also, Hyde 
v. Ruble, 104 U. S. 407, 26 L. Ed. 823. 

Now, the bill of complaint in the présent case does not seek a sepa- 
rate accounting, but an accounting by ail the parties alleged to hâve 
been engaged causing the misappropriations, and, as appears from the 
theory of the bill, the cause is one against ail the parties involved in 
misappropriating the funds of the Mining Company. Such is the case 
brought by plaintiff, and by it he is entitled to hâve the suit proceed 
in the forum of his choice. Separate causes of action are not joined, 
but only a particularization of différent items of misappropriation, ail 
entering into and forming éléments of the gênerai accounting de- 
manded. 

[4] Another contention is that the Mining Company should be align- 
ed on the side of the plaintiff, and when so aligned the right of removal 
would exist without question. But the contention is precluded by the 
holding of the Suprême Court of the United States, and of the Court 
of Appeals of this Circuit, in analogous cases. New Jersey Central 
Railroad Co. v. Mills, 113 U. S. 249, 5 Sup. Ct. 456, 28 L. Ed. 949; 
East Tennessee, etc., Railroad v. Grayson, 119 U. S. 240, 7 Sup. Ct. 
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190, 30 L. Ed. 382 ; MacGinniss v. Boston, etc., Min. Co., 119 Fed. 96, 

55 C. C. A. 648. Being satisfied that under the bill of complaint, there 
exists no separable controversy as to Backus, the questions respecting 
service and the time in which application was made for removal become 
wholly immaterial for a détermination of plaintiff's right to hâve the 
cause remanded. 

The preliminary injunction heretofore issued by this court will there- 
fore be dissolved, and the cause remanded to the state court from 
whence it came. 



THE KAISER WILHELM II. 
(District Court, D. New Jersey. January 31, 1916.) 

1. Admiralty (§=>1 — Jurisdiction — Suit Between Foreign Litiqants. 

A British libelant cannot maintain a suit in rem in an admiralty court 
of the United States against a German vessel to recover for repairs and 
supplies furnished iu England, where the laws of both England and Ger- 
many are pleaded, and neither gives him a maritime lien, or right to pro- 
ceed directly against the vessel, although in the absence of a showing of 
the foreign laws our own law would be applied. 

[Ed. Note. — For other cases, see Admiralty, Cent. Dig. §§ 1-17; Dec. 
Dig. ©=>1.] 

2. Maritime Liens <@=2 — Law Governinq — Supplies Furnished to Foreign 

Vessel. 

Whether a lien, independent of express contra et, exists for supplies or 
necessaries furnished to a foreign vessel, dépends on the law of the 
place where the supplies or necessaries are furnished. 

[Ed. Note. — For other cases, see Maritime Liens, Cent. Dig. § 2 ; Dec. 
Dig. @=»2.] 

3. Admiralty <@=1 — Jurisdiction — Suit Based on Foreign Statute. 

Under St. 3 & 4 Vict. c. 65, § 6, which confers on the English Court 
of Admiralty authority to arrest or proceed in rem against a foreign ship 
for necessaries supplied, a court of admiralty of the United States may 
entertain a suit in rem to enforce a claim for necessaries supplied to a 
foreign ship in England, even though the English statute does not confer 
a maritime lien, but merely a right to sue the ship. 

[Ed. Note.— For other cases, see Admiralty, Cent. Dig. §§ 1-17; Dec. 
Dig. <g=l.] 

4. War <§=>16 — Suit Between Subjects of Belligerent Nations. 

Since the commencement of war between England and Germany, and 
the promulgation by each government of laws or decrees prohibiting lts 
subjects from making any payments to subjects of the other, and while 
such decrees remain in effect, a court of admiralty of the United States, 
in a case where its action is discretionary, will refuse to entertain ju- 
risdiction of a suit between subjects of the two countries to enforce pay- 
înent of a claim which arose in a foreign country. 

[Ed. Note. — For other cases, see War, Cent. Dig. §§ 80-84; Dec. Dig. 
®=»16.] 

In Admiralty. Suit by Harland & Wolfï, Limited, against the steam- 
ship Kaiser Wilhelm II ; North German Lloyd, claimant. On excep- 
tions to answer of claimant. Exceptions overruled, and libel dismissed 
without préjudice. 

<g=5For other cases see same topic & KEY-NUMBBB in ail Key-Numbered Digests & Indexes 
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Burlingham, Montgomery & Beecher, of New York City, for libel- 
ant. 

Joseph D. Bedle, of Jersey City, N. J., and Walter C. Noyés, of 
New York City, for claimant. 

HAIGHT, District Judge. The questions presented for décision 
arise on exceptions to the answer of the claimant. The libelant is a 
British corporation; the vessel libeled is German, and is owned by 
the claimant, a corporation of the German Empire. The libel allèges, 
in substance, that in the months of June and July, 1914, the Kaiser 
Wilhelm II, the vessel against which the libel was filed, was at South- 
ampton, England, in need of certain repairs and supplies, and that upon 
the order of the owner of the vessel, or a duly authorized agent, the 
libelant performed certain necessary work and furnished labor, ma- 
terials, and supplies for the vessel at Southampton, which were of a 
certain value, and for which it has not been paid. The answer ad- 
mits the necessity of the repairs and supplies, and the fact that the 
libelant, on the order of a person duly authorized by the owner, per- 
formed the work and furnished the labor, materials, and supplies, as 
well as the nonpayment of libelant's claim, but it dénies that the 
amount claimed in the libel is correct. It then proceeds to set up cer- 
tain separate and distinct défenses, the légal sufficiency of which the 
exceptions challenge. Thèse will be stated later in connection with 
the exceptions. It appears that after the work was performed and 
supplies furnished the vessel sailed from England to this country and 
arrived at the docks of the claimant at Hoboken, in this district. While 
she was moored there the European war broke out. The' libelant 
thereupon, in order to enforce its claim, caused a libel in rem to be 
filed in this court. 

[ 1 ] The third exception, which can be first most conveniently con- 
sideréd, attacks that part of the answer which allèges that neither the 
law of Great Britain, where the work was performed, and the labor, 
materials, and supplies furnished, nor the German law (the law of the 
ship's flag), gives for the claim in suit a maritime lien or other right 
enforceable in the courts of this country directly against the vessel; 
that under the facts alleged a maritime lien is not given under the 
gênerai maritime law, as recognized in this country ; and that conse- 
quently the libelant is not entitled to proceed directly against the ves- 
sel in this jurisdiction. A stipulation has been filed which provides 
that the laws, décisions, and proclamations of Great Britain and Ger- 
many may be referred to by the court and counsel upon the considéra- 
tion of the exceptions. I shall assume, therefore, that I am to déter- 
mine, if necessary, what the law of either country is, without regard 
to the allégations of the answer. The law of a foreign country being 
a fact, I would at this time, were it not for this stipulation, be bound 
to accept the allégations of the answer in respect thereto. 

Of course, the libelant cannot maintain a proceeding in rem unless 
it has a lien upon the vessel, or some right to proceed directly against 
it. If, as stated in Re Insurance Co. (D. C.) 22 Fed. 109, affirmed (C. 
C.) 24 Fed. 559, it be considered as not free from doubt whether, in 
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a controversy wholly of foreign origin, and between citizens or sub- 
jects of foreign countries, the admiralty courts of this country will 
in any event entertain jurisdiction to enforce a maritime lien, given 
by the gênerai maritime law as recognized in this country, in a case 
where the libelant would not be entitled to such a lien in the place 
where the contract vvas made or where the cause of action accrued, the 
question is of no practical importance, because the Suprême Court 
in The Maggie Hammond, 9 Wall. 435, 450, 19 L. Ed. 772, while ap- 
parently recognizing that the courts of this country may do so, stated 
that in gênerai they will not. In Re Insurance Co., supra, it was held 
and argued with great force that our courts should never do so. There 
are no conceivable circumstances in this case which would justify a 
court of this country in conferring upon the libelant a right which it 
did not possess either by the law of the ship's flag or the lex loci. 
Of course, the situation would be différent if it did not appear what 
the respective foreign laws are. Under such circumstances, in a case 
such as this, our own law would be applied. Liverpool Steam Co. v. 
Phénix Insurance Co., 129 U. S. 397, 9 Sup. Ct. 469, 32 L. Ed. 788; 
Cuba R. R. Co. v. Crosby, 222 U. S. 473, 32 Sup. Ct. 132, 56 L. Ed. 
274, 38 L. R. A. (N. S.) 40. 

[2] The laws of Great Britain and of Germany hâve both been 
pleaded, and, if no lien or right to proceed against the vessel is given 
under either of them, it is immaterial whether or not the libelant is 
entitled to proceed in rem, under the gênerai maritime law as recog- 
nized in this country. In the first place, on behalf of the claimant, it 
is urged or suggested that in a case like the présent it is the law of 
the ship's flag which should govern. The only authority cited is The 
Woodland, 14 Blatchf. 499, Fed. Cas. No. 17,977. The décision of 
the Circuit Court in that case was affirmed by the Suprême Court 
(The Woodland, 104 U. S. 180, 26 L. Ed. 705), but upon an entirely 
différent ground; no référence being made to that upon which the 
décision in the court below was rested. The question was carefully 
examined, and the authorities collected and discussed, in a very elab- 
orate opinion rendered by Judge Brown, in the same district a few 
years later, in The Scotia (D. C.) 35 Fed. 907. The conclusion was 
there reached that the question as to whether a lien, independent of 
express contract, exists for supplies or necessaries furnished to a for- 
eign vessel, dépends on the law of the place where the supplies or 
necessaries were furnished, and not on the law of the country to which 
the vessel belongs. The utter unsoundness of a rule such as the claim- 
ant suggests is there shown, and the case of The Woodland explained 
and distinguished. 

It would be quite unnecessary for me to attempt to add anything to 
what Judge Brown so well and clearly stated. It would seem proper 
to observe, however, as pointed out by Judge Brown, that the ques- 
tion in the Woodland Case was whether the master of the vessel could 
expressly create a lien on the vessel in a foreign port, other than by 
a bottomry bond, when the law of the ship's flag did not permit him 
to do so, and not whether the ship would be subject to a lien for sup- 
plies, when the lien was created by the law of the place where the 
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supplies were furnished, independent of express contract. There is 
manifestly a broad distinction between thèse questions, for one dé- 
pends upon the scope of the master's authority and the other solely 
on the law of the place of the transaction. It is also worthy of note 
that the case of Lloyd v. Guibert, 6 B. & S. 100 (s._ c, L. R. 1 Q. B. 
115), which is cited as the autliority for the remarks in The Woodland, 
which are relied upon by the claimant in this case, was discussed by 
the Suprême Court in Liverpool Steam Co. v. Phénix Insurance Co., 
supra, and it was there shovvn that, under the peculiar circumstances 
of that case, it was held that the parties must hâve intended to look 
to the law of the ship's flag as govorning the question of liability. The 
case is therefore not an authority for the broad statement contained 
in the opinion in The Woodland. Hence, as the law of Germany lias 
no bearing on this case, it is immaterial whether or not it gives a lien 
upon or right to proceed against this vessel. 

[3] But the claimant further contends that under the English law 
the libelant is not entitled to a maritime lien in a case such as this, 
but only to a right to arrest the vessel on the institution of an action. 
This position is undoubtedly correct (The Heinrich Bjorn, 11 App. 
Cas. 270, 24 Eng. Rul. Cas. 608; The John G. Stevens, 170 U. S. 
117, 18 Sup. Ct. 544, 42 L. Ed. 969; see, also, the English authorities 
collected in The Scotia [D. C] supra, 35 Fed. 908), and, in fact, is 
not disputed by the libelant. The right in England to arrest or pro- 
ceed in rem against a foreign ship for necessaries supplied is settled 
by the courts of that country to hâve been conferred by section 6 of 
Act 3 & 4 Vict. c. 65. See The Heinrich Bjorn, supra. That statute, 
in terms, merely conferred upon the Admiralty Court of England 
jurisdiction to décide claims, among others, for necessaries supplied 
to any foreign ship, and to enforce the payment thereof. By section 
6 of the subséquent Act 24 & 25 Vict. c. 10, there was conferred upon 
the English Court of Admiralty jurisdiction over certain other con- 
troversies. This latter statute was considered by the Suprême Court, 
in The Maggie Hammond, 9 Wall. 435, 456, 19 L. Ed. 772, to author- 
ize the admiralty courts in this country, in administering the foreign 
law, to proceed in rem against the vessel, even if it did not confer a 
maritime lien, but merely a right to sue the ship. Thèse statutes are 
in pari materia (The Heinrich Bjorn, supra), and if jurisdiction in 
rem can be maintained in this country under one, it certainly can be 
under the other. 

Under the construction placed upon the word "necessaries," used in 
the first of the above-mentioned English statutes, by the English 
Court of Admiralty in The Riga, 3 Adm. & Eccl. 516 (where the 
English cases on this point are collected and discussed), the items, for 
the collection of which the libel in this case is filed, clearly come with- 
in the statute in question. No questions regarding the right of in- 
tervening lienors, or other persons who might hâve acquired rights, 
by purchase or otherwise, in the vessel between the time the cause 
of action arose and this proceeding was instituted, are presented in 
this case. It follows, therefore, that this court may entertain juris- 
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diction of this proceeding, although it is in rem. This leads to the 
sustaining of the third exception. 

[4] There is then presented the important question, raised by the 
first and second exceptions, whether, in view of the additional facts 
alleged in the answer, a court in this country should now take juris- 
diction. 

The answer allèges, in substance, that the litigation is between for- 
eigners, is wholly of foreign origin, and that for some time prior to 
the filing of the libel a state of war existed and still exists between 
the governments of the respective litigants, as to which controversy 
this country has declared its neutrality ; that by a decree of the Ger- 
man government of September 30, 1914, its subjects are forbidden from 
making any payments to British subjects; and that the claimant had 
sufficient funds in Great Britain at the outbreak of the war to meet 
any claim which the libelant had on account of the matters alleged 
in the libel, which funds were confiscated by the British government 
after the outbreak of the war. In addition to the German decree it 
appears that the British government, on September 9, 1914, promul- 
gated a similar decree, and Parliament shortly after passed a statute, 
known as the Trading with the Enemy Act (St. 4 & 5 Geo. V, c. 87). 

It is urged that in view of thèse facts the courts of this country 
should décline to entertain jurisdiction at this time, and that conse- 
quently the libel should be dismissed. Whether our admiralty courts 
will take jurisdiction of controversies between foreigners which hâve 
not arisen in this country is unquestionably discretionary, and, when 
they do, it is, of course, upon principles of comity. The Maggie 
Hammond, supra; The Belgenland, 114 U. S. 355, 5 Sup. Ct. 860, 
29 L. Ed. 152; Taylor v. Carryl, 20 How. 583, 611, 15 L. Ed. 1028. 
However, the almost unbroken practice has been to entertain juris- 
diction, except in those classes of cases which are mentioned in The 
Belgenland, 114 U. S. 363, 5 Sup. Ct. 860, 29 L. Ed. 152, and in those 
of a kindred nature, such as Goldman v. Furness (D. C.) 101 Fed. 
467. This case does not fall within any of such classes. Although 
the status of commercial dealings and obligations between parties 
whose countries are at war is well defined in English and American 
jurisprudence, as respects the courts of the belligerent nations, strange 
as it may seem, their treatment in the courts of neutrals has not been 
the subject of any reported décisions, until very recently. The ques- 
tion has been considered, as far as I am aware, in but two cases — the 
first decided by Judge Veeder, of the Eastern district of New York, 
sitting in admiralty, in Watts, Watts & Co. v. Unione Austriaca di 
Navigazione, 224 Fed. 188 ; and the second by Vice Chancellor Stevens, 
of the Court of Chancery of New Jersey, in Compagnie U. de T., etc., 
v. United States Service Corporation et al., 95 Atl. 187. The judg- 
ment in the former has just been affirmed by the Circuit Court of 

Appeals of the Second Circuit. 229 Fed. 136, C. C. A. . In 

addition, some support for the conclusion reached by Judge Veeder 
may be found in certain of the remarks of Judge Van Ness in Juando 
v. Taylor, Fed. Cas. No. 7558. 
230 F.— 46 
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Allhough the conclusions reached in the two cases first referred to 
can be distinguished on principle, because the New Jersey case dealt 
with a contract to convey land located in the state of New Jersey, 
although made abroad, and the fédéral case with a maritime contract 
made and to be performed in another country, yet the distinguished 
jurists who decided them expressed quite radically différent views as 
to the propriety of our courts entertaining jurisdiction. Their re- 
spective views, as expressed in their opinions, fairly represent the 
contentions of the parties to this controversy. In the case decided 
by Judge Veeder the controversy was between a subject of Great 
Britain. and a subject of Austria-Hungary. The latter country had 
promulgated a decree similar to that of Great Britain before mention- 
ed. Judge Veeder, as I understand his opinion, while denying any 
extraterritorial efficacy to thèse decrees, held that they were merely 
declaratory of the common law of nations, as the same had been ju- 
dicially declared in this country and England, and hence, such "being 
the law common to the belligerents and to the neutral forum," it should 
be recognized and applied in the latter, and that a f ailure to do so would 
not be consonant with the strict . neutrality which this country has 
assumed in the présent unhappy controversy. His summary of in- 
ternational law, as recognized and applied by the courts of England 
and this country, is abundantly supported by the authorities. On the 
other hand, Vice Chancellor Stevens was of the opinion that to refuse 
to take jurisdiction of a cause of action, arising out of a contract en- 
tered into before the beginning of hostilities, would be an unneutral 
act, because it would be, in effect, recognizing the législation of one 
country, enacted as a means of crippling its enemy, to the détriment 
of a citizen of the other country. His view was, as I gather it, that 
neutrality requires us to impartially extend the right to sue in our 
courts to every belligerent alien who has a bona fide cause of action 
against another, which our courts are capable of redressing, and which 
we would hâve entertained, had not the state of war existed. 

As to which is the correct view, opinions may justly differ. The 
difficulty with the latter view, I think, is that it fails to recognize that 
a refusai to entertain jurisdiction is not based upon the législative 
enactments or decrees of the belligerent nations, but upon what we 
consider to be the common law of nations, of which the enactment 
and decrees are but declaratory. As it is the recognized right of a 
nation, while at war, to forbid performance, by its citizens, of con- 
tracts entered into before the beginning of hostilities with citizens of 
the country with which it is at war, when performance would aid the 
enemy, would it be compatible with neutrality to refuse to recognize 
and respect the existence of such a right, when both hâve invoked it? 
I think not. Additional force has been given to the view entertained 
by Judge Veeder through the affirmance of his décision by the Cir- 
cuit Court of Appeals of the Second Circuit. While it is true that 
the latter court stated that it was a matter within discrétion of the 
former as to whether to take or décline jurisdiction, and, as no abuse 
of discrétion appeared, the decree would be affirmed, still it is in- 
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conceivable that in respect to a matter of so great importance, if the 
learned judges of the Court of Appeals had enter tained any serious 
doubt regarding the correctness of Judge Veeder's judgment, they 
would not hâve reversed it. 

The présent case cannot be diff erentiated in principle from the Watts 
Case. It is true that that was a suit in personam, and this is a suit in 
rem. But, whatever distinction may in gênerai exist between such 
suits, there can be no reasonable basis for distinction when the ques- 
tion is whether a neutral court shall take cognizance of a contro- 
versy which has arisen between citizens or subjects of belligerents. 
I therefore think that the facts alleged in the answer, to which the 
first and second exceptions were taken, would warrant this court in 
declining to entertain jurisdiction of this suit at this time. Nor can 
I see any good reason why the whole matter should not now be dis- 
posed of. International law is something of which courts will take 
notice, and the decrees and proclamations, which, as before stated, are 
declaratory of it, hâve, by the stipulation of counsel, in effect been 
made established facts. There is nothing left to try. 

The first and second exceptions will therefore be overruled, and 
the libel dismissed without préjudice. 



TJNITED STAT.ES v. BOPP et al. 
(District Court, N. D. California, First Division. March 3, 1916.) 

No. 5865. 

1. CONSPIEACT ©=>43(1)— INDICTMENT. 

Criminal Code (Act March 4, 1909, e. 321) § 37, 35 Stat, 1096 (Comp. 
St 1913, § 10201) makes it an offense to conspire to commit any offense 
against the United States. Section 13 (Comp. St. 1913, § 10177) makes it 
an offense for any person within the territory or jurisdiction of the 
United States to begin or set on foot or provide or prépare the means 
for any military expédition or enterprise to be carried on from thence 
against the territory or dominions of any foreign prince with vvhom the 
United States are at peace. An indictinent charged that défendants con- 
spired to begin and set on foot and provide and prépare the means for 
certain military enterprises to be carried on against the territory of the 
king of Great Britain, and alleged that such enterprises were to be 
carried on against the Dominion of Canada and certain British steam- 
ships, and that it was the intention of the défendants to blow up, dam- 
age, and destroy certain railroad tunnels, railroads, bridges, trains, and 
ships engaged in transporting munitions of war to England, France, Rus- 
sia, and Japan. Held, that the indictment was insufflcient, as the charge 
that défendants conspired to set on foot or provide means for a military 
enterprise was a mère conclusion, and it did not charge a conspiracy 
to do any acts which would constitute a setting on foot of a military 
enterprise or a providing of means therefore, nor was it aided by the al- 
légations as to défendants' intention, since an attempt to destroy such 
tunnels, etc., was not necessarily a military enterprise, especially as it was 
not even alleged that the purpose of such destruction was to prevent the 
transportation of munitions of war. 

[Ed. Note. — For other cases, see Conspiracy, Cent. Dig. §§ 79, 84, 99; 
Dec. Dig. @=43(1).] 

€=»For other cases see same topfc à KEY-NUMBBR in ail Key-Numbered Dlgests & Indexes 
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2. Indictment and Information ©=93, 110(3)— Kequisites and Sufficiency 

— FOLLOWING LANGTTAGE OF StATUTE. 

Where the définition of an offense either by the common law or by 
statute includes generic ternis, it is not suffîcient for an indictment to 
charge the offense in such tenus, and it must allège particulars. 

[Ed. Note.— For other cases, see Indictment and Information, Cent. 
Dig. §§ 266, 291-294 ; Dec. Dig. <©=»93, 110(3).] 

3. Conspibacy <§=>43(1)— Ckiminal Pkosecutions— Indictment. 

While an indictment charging a conspiracy to commit an offense need 
not describe the offense which défendants conspired to commit with ail 
the particularity required in an indictment charging its commission as a 
substantive offense, it does not follow that no particulars wbatever need 
be given. 

[Ed. Note. — For other cases, see Conspiracy, Cent. Dig. §jj 79, 84, 99; 
Dec. Dig. ®=343(1).] 

Franz Bopp and others were indicted for conspiracy. On demurrer 
to the indictment. Demurrer sustained. 

J. P. O'Brien, of San Francisco, Cal., for défendants Cornell and 
Crowley. 

George A. McGowan, of San Francisco, Cal., for défendant Von 
Brincken. 

Sullivan & Sullivan and Théo. J. Roche, ail of San Francisco, Cal., 
for défendants Bopp and Von Schack. 

DOOLING, District Judge. [1] The indictment herein charges 
that: 

"Franz Bopp, E. H. Von Schack, Wilhelm Von Brincken, J. F. Van Kool- 
bergen, Margaret W. Cornell, Charles C. Crowley, and Louis J. Smith, here- 
inafter called the défendants, heretofore, to wit, on or about the lst day of 
May in the year of our Lord 1915, at San Francisco, in the state and North- 
ern district of California then and there being, did willfully, knowingly, un- 
lawfully, wlckedly, corruptly, and feloniously conspire, combine, confederate, 
and agrée together, and with divers other persons whose names are to the 
grand jurors aforesaid unknown, ta commit certain offenses against the Unit- 
ed States ; that is to say : 

"They, the said Franz Bopp, B. H. Von Schack, Wilhelm Von Brincken, J. 
F. Van Koolbergen, Margaret W. Cornell, Charles C. Crowley, and Louis J. 
Smith, did, at the time and place aforesaid, willfully, unlawfully, knowingly, 
wickedly, corruptly, and feloniously conspire, combine, confederate, and agrée 
together, and with divers other persons whose names are to the grand jurors 
aforesaid unknown, to knowingly, willfully, unlawfully, and feloniously begin 
aud set on foot, and provide and prépare the means for, certain military en- 
terprises to be carrled on from within the territory and jurisdiction of the 
United States against the territory and dominions of the king of the United 
Kingdom of Great Britain and Ireland, a foreign prince with whom the 
United States then were, ever since bave been, and are now at peace, to wit : 

"(1) Against the Dominion of Canada, the said Dominion of Canada being 
then and there territory and dominion of the said king of the United King- 
dom of Great Britain and Ireland, the intention of the said défendants, and 
the design, the end, the aim, and the purpose of the said military enterprise 
being: 

"(a) To blow up, injure, damage, obstruct, and destroy at the Canadian 
end thereof, and at a point within the said Dominion of Canada, by force 
and arms, a certain railway tunnel belonging to the St. Clair Tunnel Com- 
pany, which tunnel extends under the Détroit river from Port Huron, in 
the state of Michigan, in the United States, to Sarnia, Ontario, in the Domin- 
ion of Canada, the said tunnel constituting the right of way of the Grand 

^=>For other cases see same toplc & KEY-NUMBER In ail Key-Numbered Digests & Indexes 



UNITED STATES V. BOPP 725 

Trunk Railway Company of Canada, which said railway eompany was, during 
ail of the times herein mentioned, transporting and engagea in the transporta- 
tion in foreign commerce, through the said tunnel, of mules, horses, otlier 
munitions of war, and other articles of commerce, which were belng trans- 
ported, and were in course of transportation, from the United States to Eng- 
land, France, Russia, and Japan, ail of which the said défendants, and each 
of them, during tne times herein mentioned, well knew." 

It proceeds then to aver that the intention of défendants, and the end, 
the aim, and the purpose of the said military enterprise was further to 
destroy various tunnels belonging to the Canadian Pacific Railway 
Company, which eompany was transporting in domestic and foreign 
commerce munitions of war destined for and in course of transporta- 
tion to England, France, Russia, and Japan; to destroy by force of 
arms ail railroads in Canada so engaged in transporting such munitions 
of war so destined; to destroy by force of arms ail railroad trains 
carrying such munitions of war so destined; to destroy ail railroad 
bridges and tunnels upon or through which such trains were being 
operated ; and to destroy and sink by force of arms ail ships, with their 
cargoes and crews, engaged in transporting from any Canadian port 
such munitions of war so in course of transportation, or consigned to 
or intended for Great Britain, France, Russia, Belgium, or Japan. 

The indictment further avers that such military enterprise was also 
to be carried on against the British steamship Talthybius, the said ship 
being the territory and dominion of the king of Great Britain and Ire- 
land, the design being to destroy and sink the same, with her cargo and 
crew, and that said ship was engaged in transporting from ports in 
United States and British Columbia munitions of war consigned and 
intended for Russia, Great Britain, France, Belgium, and Japan; and 
also against the British steamship Hazel Dollar, averred to be the terri- 
tory and dominion of the said king, and also so engaged; and finally 
against any and ail ships of British registry, owned by subjects of the 
said king and engaged as hereinbefore set out. The indictment then 
sets out various overt acts averred to hâve been committed in further- 
ance of such conspiracy and to effect and accomplish the objects 
thereof. 

I hâve set forth in the words of the indictment ail that is charged in 
référence to the formation of the conspiracy itself ; the matters not 
fully stated herein being only the averments as to the intention of the 
défendants, and the aim, design and purpose of the "military enter- 
prise" mentioned. The indictment is for a conspiracy under section 37 
of the Criminal Code of the United States, which provides : 

"If two or more persons conspire * * * to commit any offense against 
the United States, * * * and one or more of such parties do any act to 
effect the object of the conspiracy, each of the parties to such conspiracy shall 
be flned not more than ten thousand dollars, or imprisoned not more than 
two years, or both." 

The offense which défendants are charged with having canspired to 
commit is that denounced by section 13 of the same Code, which is as 
f ollows : 

"Whoever, within the territory or jurisdiction of the United States, begins, 
or sets on foot, or provides or prépares the means for, any military expedi- 
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tion or enterprise, to be carried on f rom thence against the territory or domin- 
ions of any foreign prince or state, or of any colony, district, or people, with, 
whom the United States are at peace, sliall be fined not more than three 
thousand dollars and imprlsoned not more than three years." 

Neither this statute nor any other déclares what is meant therein by 
the words "military enterprise," nor what would be required to con- 
stitute such an enterprise, so that in giving effect to the statute the 
court must détermine from other sources what Congress meant when 
it used thèse words. So far as the conspiracy itself which is charged 
in this indictment is concerned, it is stated in the language of the 
statute without amplification; that is to say, there is no statement that 
défendants conspired to do certain things which, if accomplished, 
would in the judgment of the pleader constitute the beginning or set- 
ting on foot or the preparing or providing means for a military enter- 
prise, and upon the sufficiency of which things to constitute such of- 
fense the judgment of the court might be exercised. 

[2] It is a settled rule of criminal pleading that where the définition 
of an offense, whether it be at common law or by statute, includes 
generic terms, it is not sufficient that the indictment shall charge the 
offense in the same terms as in the définition ; but it must state the 
species, it must descend to particulars, or as stated in United States 
v. Carll, 105 U. S. 611, 26 L. Ed. 1135: 

"In an indictment upon a statute, it is not sufficient to set forth the offense 
in the words of the statute, unless those words of themselves fitlly, direetly, 
and expressly, without any uncertainty or ambiguity, set forth ail the élé- 
ments necessary to constitute the offense intended to be punished." 

The sole charge against the défendants hère is that they conspired 
"to begin and set on foot, and prépare and provide the means for cer- 
tain military enterprises." This is the bald language of the statute; 
the mère conclusion of the pleader. But the particular things which 
they conspired to do are not stated — the things which; if in fact ac- 
complished, would constitute the setting on foot or providing means 
for a military enterprise. What does the pleader understand the words 
"military enterprise" to mean? What in his judgment constitutes a 
military enterprise? The indictment gives neither the défendants nor 
the court any information in this regard, and the things that the pleader 
might regard as sufficient to warrant him in asserting that défendants 
conspired to set on foot or provide means for a military enterprise 
might in the judgment of the court fall far short of being the things 
intended by the statute. The language of the Suprême Court in United 
States v. Hess, 124 U. S. 486, 8 Sup. Ct. 573, 31 L. Ed. 516, seems 
to me peculiarly applicable to the présent case : 

"The statute upon which the indictment is founded only deseribes the gên- 
erai nature of the offense prohibited; and the indictment, in repeating its 
language, without averments disclosing the particulars of the nlleged offense, 
states no matters upon which issue could be formed for submission to a jury." 

The défendants are entitled to know the particular things which 
they are charged with having conspired to do, and the court, when the 
indictment is challenged, must also hâve this information, in order to 
be able definitely to say whether a conspiracy to do such particular 
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things is a conspiracy to set on foot or provide means for a military 
enterprise. The indictment hère is not aided by the averments there- 
in that the intention of défendants and the purpose of the enterprise 
was to destroy tunnels, railroads, bridges, trains, and ships whicn were 
engaged in the transportation of munitions of war. Such destruction 
is not necessarily aimed at the territory or dominions of the king of 
Great Britain, but might be directed only against the various companies 
owning such tunnels, railroads, bridges, trains and ships. And while 
such destruction might well be the aim of a military enterprise, it is 
not necessarily so, nor can it be said that every one who might under- 
take so to destroy or cripple railroads or ships was engaged in such 
an enterprise, even though munitions of war were transported by them. 
It is not even averred that the purpose of destroying the railroads and 
ships was to prevent the transportation of munitions of war, and the 
words "railroads or ships which were engaged in transporting muni- 
tions of war," without further averment, might well be mère words 
of description, having no relation to the motives of the défendants, 
and certainly not being sufficient to stamp every attempt to destroy 
such roads or ships as a military enterprise. 

[3] I do not ignore the suggestion that in charging a conspiracy to 
commit an offense the offense so to be committed need not be set forth 
with ail the particularity that might be required in an indictment charg- 
ing its commission as a substantive offense ; but this, if conceded, does 
not mean that no particulars whatever need be given. It would be an 
idle thing to go through a long trial upon this indictment, only to learn 
at the end of the trial that the facts established constituted no offense 
cognizable by this court. 

The demurrer to the indictment will therefore be sustained. 



SLOANE et al. v. KRAMER BROS. & CO. et al. 

(District Court, E. D. North Carolina. March 9, 1916.) 

1. Courts <§=>328(2) — Amount in Controversy — Removino Cloud fbom Title. 

In a suit to remove a cloud from the title to land, the basis of équita- 
ble interférence 1s that défendant 1s threatening to attack plaintiffs' title 
and holds some paper writing, invalid because of some def ect not apparent 
upon its face ; and hence it would seem that the amount in controversy is 
the value of the land, and that damages recoverable at law for cutting 
timber prior to the filing of the bill eannot be added to the value of the 
land to make the jurisdictional amount. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 890; Dec. Dig. 
<S=>328(2).] 

2. Courts <s=>256 — United States Courts — Jurisdiction — Amount in Con- 

troversy. 

Judicial Code (Act Cong. March 3, 1911, c. 231) § 24, 36 Stat 1091 (Comp. 
St. 1913, § 991), gives the District Courts jurisdiction of certain actions 
where the matter in controversy exceeds the sum or value of $3,000. Prior 
to the adoption of the Judicial Code, the jurisdictional amount was $2,000. 
Section 299 (section 1276) provides that the repeal of existing laws or 
the amendment thereof embraced therein shall not affect any act done or 
right accruing or accrued, or suit or proceeding pending at the taking 

@=>For other cases see same topic & KBY-NUMBBE tn ail Key-Numbered Digests & Indexes 
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efCect thereof, but that such. suits and proceedings for causes arising or 
acts done prior to such date may be commenced and prosecuted within 
the same time and with tbe same effect as if such repeal or amendments 
had not been made. EeW that, notwithstanding this section, the change 
in the jurisdictional amount or value applies to suits thereafter brought 
for acts done or causes arising prior to the taking effect of the Code. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 702; Dec. Dig. 
<S=>256.] 

3. Courts <g=25C — United States Courts — Jueisdiction — Amount in Con- 

troversy. 

Statutes changing, increasing, or decreasing the jurisdiction of fédéral 
courts, or the amount in controversy necessary to give jurisdiction, will, 
unless expressly restricted, apply to suits and actions instituted thereafter, 
without regard to the time the remédiai right or cause of action accrued. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. § 792; Dec. Dig. 
<S=»256.] 

4. Equity <S=>41 — Incidental Relief — Dismissal of Bill. 

In a suit to rernove a cloud from the title to land and to recover the 
value of timber eut therefrom, whatever jurisdiction a court of equity 
had regarding the timber was incidental to the jurisdiction to rernove the 
cloud; and where défendant denied that he claimed auy interest in, or 
right or title to, the land, equity had no jurisdiction. 

'[Ed. Note. — For other cases, see Equity, Cent. Dig. §§ 116-118; Dec. 
Dig. <g=»41.] 

In Equity. Suit by Mary E. Sloane and others against Kramer 
Bros. & Co. and another to remove a cloud from the title to land and 
for an accounting. Bill dismissed. 

Winston & Biggs, of Raleigh, N. C, for plaintiffs. 

Aydlett & Simpson, of Elizabeth City, N^ C, for défendants. 

CONNOR, District Judge. Plaintiffs deraign title to the land in 
controversy from the same source, and largely through the same chain, 
as did the plaintif? in Tilghman Johnston v. Kramer Bros. & Co. (D. 
C.) 203 Fed. 733, in which the title to a fractional interest ( 11 /i2o) of 
the tract described in the bill herein was involved. It is unnecessary 
to do more than refer to the record and decree in that case, so far as 
plaintiffs' title is concerned. While défendants, in their answer, deny 
plaintiffs' title, they do not set up or claim that they own, or hâve any 
title to, the land. In that case, as in this, it appeared that défendant 
Léonard Vyne, on February 7, 1906, obtained from the state a grant 
for the tract containing 295 acres chiefly valuable for the timber stand- 
ing upon it. For the reasons set out in the opinion in that case, it was 
held that the grant was void, conveying no title, and not being color of 
title. Pell's Rev. § 1699. No appeal was taken from the decree. This 
bill is filed by plaintiffs, who claim title to seven-eighths undivided 
interest in the same land, asking that, as to them and their title, the 
grant be declared void, and that they hâve an accounting for the tim- 
ber eut therefrom by défendants Kramer Bros. & Co., who admit that 
they eut and removed 308,000 feet of timber under a contract with 
their codefendant Vyne. They never claimed or asserted any title to 
the land. The decree in the case referred to was filed Mardi 10, 1913. 
This bill was filed May 5, 1914. 

(g=>For other cases see same topic & KEY-NUMBER In ail Key-Numbered Digests fc Indexes 
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Défendants challenge the jurisdiction of the court by a déniai of 
piaintiffs' allégations "that the said tract of land * * * was and 
is of a value in excess of $3,000." Evidence was introduced in regard 
to the value of the land, both at the date of filing the bill, after the 
timber had been eut and removed, and before that time. As usual, 
there is marked différence between the witnesses in their estimâtes of 
value. It is manifest that, without the timber, the land is of inconsid- 
erable value ; the lowest estimate being $1 and the highest $2 per acre. 
It is conceded that Kramer Bros. & Co. agreed to pay $2,000 for the 
timber, and they settled with Vyne by paying $950. While there are 
several estimâtes respecting the quantity of marketable timber now 
on the land, and its stumpage value, by witnesses more or less reliable, 
I am unable to find that the land, with the timber standing on it, at the 
date of filing the bill, was worth, or is now worth, so much as $2,000. 
I am of the opinion that, before the timber was eut and removed by 
défendants Kramer Bros. & Co., the land, with the timber, was worth 
more than $2,000, but that its value was reduced to less than that sum 
by the removal of the 308,000 feet of timber. If, however, the damage 
done by the trespass, for which piaintiffs demand judgment against 
both défendants Vyne and Kramer Bros. & Co., is, for the purpose of 
fixing the value, "of the matter in controversy," to be added to the 
value of the land, the two would exceed the sum of $2,000. 

[1] Piaintiffs insist that the change in the jurisdictional value "of 
the matter in controversy" by Judicial Code 1912, § 24, from $2,000 
to $3,000, does not apply to this case. This contention is based upon 
the language found in section 299 of the Code. Assuming pro hac vice 
that the jurisdiction in respect to the value "of the matter in contro- 
versy" is fixed by section 24 of the Judicial Code at $3,000, there is 
but one course to be pursued. The bill should be dismissed. If, how- 
ever, by reason of the language of section 299, the jurisdictional amount 
is $2,000, it becomes material to ascertain the standard or test by which 
the value of "the matter in controversy" is to be fixed — whether the 
value of the land, the title to which is in controversy, at the date the 
bill is filed, fixes the jurisdiction, or whether to such value the amount 
claimed for the trespass is to be added. 

Questions more or less analogous hâve been discussed and decided 
in cases wherein the jurisdiction of the Suprême Court to entertain 
writs of error or appeals was involved. In Vicksburg R. R. v. Smith, 
135 U. S. 195, 10 Sup. Ct. 728, 34 h. Ed. 95, plaintif! claimed to be 
the owner of 186 acres, of the value of $10,000; but only 40 acres, 
of a value less than $2,000, was in possession of the défendant. Upon 
a motion to dismiss, the court said : 

"The value of that part of land is shown clearly to be less than $2,000, and 
this is conclusive of our jurisdiction." 

" In Elgin v. Marshall, 106 U. S. 578, 1 Sup. Ct. 484, 27 L. Ed. 249, 
it is said : 

"TJndoubtedly Congress, in establishing a rule for determining the appellate 
jurisdiction of this court, among other reasons of convenience that dictated 
the adoption of the money value of the matter in dispute, had in view that 
it was précise and deflnite. * * * The language of the rule limits, by its 
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own force, the requlred valuation to the matter In dispute In the particular ac- 
tion or suit in which the jurisdiction is invoked, and it plainly excludes, by a 
necessary implication, any estimate of value as to any matter not actually 
the subject of that litigation." 

In response to the suggestion that certain éléments of value should 
be included in fixing the jurisdiction, it is said that the rule is arbi- 
trary, as it is based upon a fixed amount representing pecuniary value. 

"But, as it draws the boundary Une of jurisdiction, it is to be construed 
with strictness and rigor. As jurisdiction cannot be conferred by consent of 
parties, but must be given by the law, so it ought not to be extended by doubt- 
ful constructions. * * * It is impossible to foresee into wbat mazes of 
spéculation and conjecture we may be led by a departure from the simplicity 
of the statutory provision." 

In Smith v. Adams, 130 U. S. 167, 175, 9 Sup. Ct. 566, 569, 32 L, 
Ed. 895, it is said : 

"A suit to quiet the title to parcels of real property, or to remove a cloud 
therefrom, by which their use and enjoyment by the owner are impaired, is 
brought within the cognizance of the court, under the statute, only by the 
value of the property affected." 

In Woodside v. Ciceroni, 93 Fed. 1, 35 C. C. A. 177 (C. C. A. 9th 
Cir.), Judge Gilbert says : 

"In a suit to quiet title, or to remove a cloud therefrom, it is not the 
value of the defendant's claim which is the amount in controversy, but it 
is the whole of the real estate to which the claim extends. It would be im- 
possible, for instance, to estimate the value of an interest claimed under a 
forged or fraudulent instrument. It is the property to which such an instru- 
ment relates that is the subject of the controversy." 

In Hennesy v. Herrmann (C. C.) 89 Fed. 669, the subject-matter 
of the suit was a trade-mark. Judge Hawley said that it was the 
value of the trade-mark, and not the amount of damages sustained 
by its infringement, which fixed the jurisdiction. In Parker v. Morrill, 
106 U. S. 1, 1 Sup. Ct. 14, 27 L. Ed. 72, a suit for partition and to 
remove cloud from title, it appeared that only one-twentieth of the 
entire tract was "in controversy" on the appeal, and this the court 
found to be of a value less than that which conferred jurisdiction. The 
appeal was for this reason dismissed. Mr. Foster says: 

"In a suit to quiet title and remove a cloud therefrom, the test is the 
value of plaintiffs property, affected by the adverse claim." Fed. Prac. 52. 

He cites, among other cases, Felch v. Travis (C. C. E. D. N. C.) 92 
Fed. 210, decided by Judge PurnelL The question involved hère was 
not presented. In view of the basis upon which courts of equity 
originally took jurisdiction of bills to remove cloud from title to land 
— that is, the necessity for granting relief because the plaintiff was in 
possession and could not resort to an action at law — it is doubtfuL 
whether a decree calling défendant to an accounting for a trespass 
was decreed. If défendant had committed a trespass, eut and re- 
moved timber, the plaintiff had an adéquate remedy at law by an action 
for damages. If there had been an ouster, of course, plaintiff had 
his action of éjectaient. The basis of équitable interférence was that 
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défendant was threatening to attack plaintiffs' title ; that he held some 
paper writing which was, in truth, invalid because of some defect, not 
apparent upon its face ; that it had been procured by fraud, or was 
a forgery, etc. U. S. v. Wilson, 118 U. S. 86, 6 Sup. Ct. 991, 30 L. 
Ed. 110. Mr. Pomeroy says: 

"The relief being granted on the prlnciple quia timet; that is, that the 
deed, or other instrument or proceeding, constituting the cloud, may be used 
to injuriously or vexatiously embarrass, or affect, plaintiff's title." Equity, § 
1398. 

The relief was usually awarded by a decree declaring the instru- 
ment, adjudged to be a cloud upon the plaintiff's title, void and di- 
recting it to be canceled, or enjoining the défendant from setting it 
up or using it in an action at law for the possession. The jurisdiction 
was exercised because of necessity; plaintiff, whose title was put in 
jeopardy, having no remedy at law. The court restricted it to re- 
lief against deeds or instruments which were not void on their face, 
but could be shown to be so only by extrinsic évidence; and while 
such is now the gênerai rule, courts of equity hâve, in modem times, 
extended relief in cases where formerly it would hâve been denied. 
Pomeroy, Eq. § 1399; Fetter, Eq. 316. 

In Johnston v. Kramer Bros., supra, the question of value, as af- 
fecting the jurisdiction, was not raised or considered. At the date 
the bill was filed, the jurisdictional value was fixed at $2,000. It 
would seem that such damage as the plaintiff has sustained by reason 
of the trespass by the défendants should be recovered in an action at 
law, unless there was some équitable élément, which does not appear 
upon the record. Upon the reason of the thing, and in so far as they 
are analogous, the décisions cited would tend to show that the "matter 
in controversy" is the land, the title to which is affected by the instru^- 
ment asked to be canceled, and this cannot be increased to bring it 
within the jurisdictional value by adding a demand for the value of 
the timber eut. 

In this case the plaintiffs had, upon their own showing, a perfect 
légal remedy for the trespass committed by défendants Kramer Bros. 
& Co., under the contract with Vyne. If, for any reason, it was neces- 
sary to remove the cloud from their title, by a decree adjudging the 
grant from the state to bé void, they were entitled to invoke the juris- 
diction of this court in equity for that purpose. However this may be, 
the défendants insist that the plaintiffs hâve failed to make good their 
jurisdictional averment that the land, at the date of filing the bill, was 
of "a value in excess of $3,000," and this is true. 

[2,3] The resourceful counsel for plaintiffs insist that this alléga- 
tion was unnecessary, and inadvertently made; that the jurisdictional 
value is $2,000, because of the provisions of section 299 of the Judicial 
Code; that — 

"the repeal of existing laws, or the amendments thereof, embraced in this 
act, shall not affect any act done, or any right accruing or acerued, or any 
suit or pvoceeding *■ * * pending at the time of the taking effect of this 
act, but ail such suits and proceedings, * * * for causes arising or aets 
done prior to such date, may be commenced and prosecuted within the afr>\& 
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time, and with the same effect, as if said repeal or amendments had not 
been inade." 

That Congress may change, increase, or decrease the jurisdiction 
of fédéral courts, or the value of "the matter in controversy," is not 
doubted; and that statutes enacted for that purpose will, unless ex- 
pressly restricted, apply to suits and actions instituted thereafter, with- 
out regard to the time the remédiai right or cause of action accrued, 
is equaJly clear. Such statutes apply to the remédies, which, with very 
few and limited exceptions, are within the control of the législative 
department. There can be no doubt of the power of Congress to abol- 
ish the Circuit Courts and assign to the District Courts jurisdiction 
to hear and détermine a suit in equity, wherein the right accrued prior 
to the act. The fïrst part of the saving clause in the Code of 1912 is 
quite comprehensive, prùviding that the repeal of an amendment to 
"existing laws * * * embraced in this act" shall not afïect any 
act done or right accruing or accrued." This language, if not restrict- 
ed by the later clauses, would exclude such "acts" and "rights" from 
the opération or efïect of the Code. They would, in ail respects, be 
subject to the laws of procédure in force on January 1, 1912 — be pros- 
ecuted in the same courts, etc. 

That Congress did not so intend is manifested by the provision that 
"suits and proceedings for causes arising or acts done prior to such 
date may be commenced and prosecuted within the same time and 
with the same effect as if said repeal or amendment had not been 
made," thus removing suits and proceedings for such causes arising 
or acts done from the effect of statutes of limitations prescribed by 
the Code or changes in the method of procédure. If Congress had in- 
tended to make the change in the jurisdictional amount or value of the 
matter in controversy apply only to acts done or causes arising there- 
after, it would hâve so provided in express terms. If the section is 
construed as plaintiffs contend it should be, the District Court would 
hâve no jurisdiction of this case. Prior to the enactment of the Code 
jurisdiction was vested in the Circuit Court, which is by the Code 
abolished, and jurisdiction conferred upon the District Court. I am of 
the opinion that the jurisdictional value was correctly alleged by the 
plaintif? at $3,000, but that, it being denied, the proof does not sustain 
the allégation, and the court is without jurisdiction. 

[4] While the bill must be dismissed for want of jurisdiction, it 
would seem that in no event could a decree be made as prayed for. 
Défendant Léonard Vyne, in his answer, paragraph 12, dénies that he 
is in possession of the land, and avers that he claims no interest there- 
in, and no right or title thereto. Whatever interest he had he con- 
veyed prior to the filing of the bill. On the hearing he introduces a 
deed executed by himself and wife, and duly registered, to the Meck- 
lenburg Realty Company, bearing date January 31, 1908, and record- 
ed in Perquimans county Mardi 2, 1908. On his examination he says 
that, after the décision of the Tilghman Johnston Case, he claimed 
no title — thought his title good until the decree in that case. In this 
condition of the case there is nothing in controversy, except a claim 
against Kramer Bros. & Co. and Vyne for cutting and removing tim- 
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ber, and for this plaintiffs hâve an adéquate remedy at law. What- 
ever jurisdiction the court may hâve had in regard to ïhe timber was 
incidental to the jurisdiction to remove a cloud from the title; with 
the disappearance of this, the incident goes with it. 

A decree may be drawn dismissing the bill at plaintiffs' cosL 



In re COHEN. 
(District Court, S. D. Georgia, Albany Division. February 23, 1916.) 

1. Insdeakce <S=>116(2, 4) — Life Insueance — Insurable Interest. 

A wife and children hâve an insurable interest in the life of the hus- 
band and father. 

[Ed. Note. — For other cases, see Insurance, Cent. Dig. §§ 159, ICI ; Dec. 
Dig. <S=116(2, 4).] 

2. Bankrdptcy (S=>143 — Trustée — Proceeds of Life Policy — Rioitt to. 

Bankr. Act July 1, 1898, c. 541, § 70a, 30 Stat. 565 (Conip. St. 1913, § 
9654), déclares that the trustée of a baukrupt shall be vested, save as to 
exempt property, with title to ail property which prior to the pétition the 
bankrupt could hâve transferred, or which might hâve been sold under 
judicial process agaiust him, provided tbat, when any bankrupt shall 
hâve any insurance policy which has a cash surrender value payable to 
himself, his estate, or Personal représentative, he may, within 30 days 
after the cash surrender valu© has been ascertained, pay or secure to 
the trustée the sum so ascertained, and hold thei policy free from the 
claims of the creditors; otherwise, the policy shall pass to the trustée 
as assets. To a bankrupt residing in Georgia three life policies had 
been issued, and in each case the wife of the bankrupt had been designat- 
ed as beneflciary. The right to change the beneficiary was reserved to the 
insured, and as to one of! the policies the insurer had consented to the 
désignation, but as to the others no assent appeared. Park's Ann. Code 
Ga. § 2498, déclares that the insured may direct the proceeds of a policy 
to be paid to his Personal représentatives or to his widow, and upon such 
direction, given and assented to by the insured, no other person can de- 
feat the rights of the same, but the assignment is good without such 
assent. Held, that as the toankrupt's wife had an insurable interest in 
his life, and as assent by the insurers could in ail cases hâve been com- 
pelled, the trustée was not entitled to the cash surrender value of the 
policy as against the wife, notwithstanding the insured might hâve 
changed the beneficiary, for he had not done so. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 194, 201, 202, 
213-217, 223, 224 ; Dec. Dig. <S=>143.] 

S. Bankruptcy <g=5l43 — Trustée — Proceeds of Life Policy — Bight to — 
"Cash Value." 

In such case, in view of the fact that the "cash value" of a policy 
represents the amount set aside each year by the company to provide a 
sinking fund, which will ainoûnt to the face of the policy and discharge 
it at the end of the period of insurance, and that Park's Ann. Code Ga. §■ 
2993, déclares that a wife shall not be liable for lier husband's debts, the 
trustée in bankruptcy cannot, regardless of the Georgia statute relating 
to exemption of life policies, claim the proceeds as against the wife, 
particularly as a court of equity will consider the purpose of life insur- . 
ance and aid a dépendent wife. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 194, 201, 202, 
213-217, 223, 224 ; Dec. Dig. <S=>143. 

For other définitions, see Words and Phrases, First and Second Séries, 
Cash Value.] 

Ô=»For other cases see same topic & KBY-NUMBER in ail Key-Numberefl Digesta & Indexe» 
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In Bankruptcy. In the matter of the bankruptcy of A. S. Cohen, 
the trustée contended that he was entitled to the cash value of policies 
on the life of the bankrupt payable to the latter's wife. The référée 
found that, of three policies, the trustée was entitled to the cash value 
of only two, and both the bankrupt and the trustée filed pétitions for 
review. Referee's order, in so far as it was in favor of trustée for 
two policies, reversed; otherwise, affirmed. 

Pope & Bennet and Peacock & Gardner, ail of Albany, Ga., for 
trustée. 

Pottle & Hofmayer, J. W. Kieve, and W. W. Crews, ail of Albany, 
Ga., for bankrupt. 

SPEER, District Judge. The bankrupt in this case has three life 
insurance policies, two in the Penn Mutual, and one in the New York 
Life, Insurance Companies. Thèse were issued about the year 1901. 
At the date of bankruptcy the beneficiary designated in each policy 
was the wife of the insured. This désignation had been recorded 
some five years prior thereto. The right to change the beneficiary was 
reserved to the insured under ail three policies. This appears from a 
désignation in the wife's favor made by the insured, and assented to 
by the company, in the case of the New York Life policy. There were 
assignments to the wife of the other policies. In both the désignation 
and the assignments the right to change the beneficiary was reserved. 
It has been ascertained that at the date of adjudication the New York 
policy had a cash value of $437, and that the Penn Mutual policies had 
cash values of $644.12 and $322.09, respectively. 

The trustée, relying upon section 70a of the Bankruptcy Act, filed 
his pétition to require the bankrupt to pay into court the cash value 
of thèse policies, to be administered as assets of the bankrupt. The 
pétition was heard by the référée, and he held that the trustée was en- 
titled to the cash values of the Penn Mutual policies, but was not en- 
titled under the New York Life policy. He distinguishes substantially 
because, in the New York Life policy, the désignation of the bene- 
ficiary was assented to by the company. This, he holds, under the 
Georgia law, exempts it from the claim of the trustée, The Penn Mu- 
tual policies, while showing a désignation of the wife as beneficiary 
by the insured, did not show the assent of the insurance company. 
For this reason he holds that the cash values of the latter policies are 
not within the effect of the Georgia statute. Pétitions for review 
were filed in behalf of the trustée, and in behalf of the bankrupt. 

[1,2] The essential facts are undisputed. The question turns upon 
the effect of the Georgia statute referred to, when construed in con- 
nection with the relating provision of the Bankruptcy Law. The 
Georgia Code section is as f ollows : 

"The assured may direct the money to be paid to his Personal représenta- 
tive, or to his widow, or to his children, or * * * assignées ; and upon 
such direction given, and assented to by the insurer, no other person can 
defeat the same. But the assignaient is good without such assent." Park's 
Annotated Code of Georgia, § 249S. 

Now, the Bankruptcy Law (section 70a) applying to this question 
is as f ollows: 
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"(a) The trustée of the estate of a bankrupt • • • shall In turn be 
vested by opération of law with the title of the bankrupt, as of the date ne 
was adjudged a bankrupt, except in so far as it is to property which is 
exempt; * * * (5) property which prior to the flling of the pétition ne 
could by any means hâve transferred or which might hâve been levied upon 
and sold under judicial process against him: Provided, that when any 
bankrupt shall hâve any insurance policy which has a cash surrender value 
payable to himself, his estate, or Personal représentatives, he may, within 
thirty days after the cash surrender value has been ascertained and stated 
to the trustée by the corupany issuing the saine, pay or secure to the trustée 
the sum so ascertained and stated, and continue to hold, own, and carry 
such policy free from the claiius of the creditors participating in the dis- 
tribution of his estate under the bankruptcy proceedings, otherwise the 
policy shall pass to the trustée as assets." 

In the application of this language to the facts of the case it is es- 
sential to inquire, first, whether the bankrupt had title to the cash value 
of the policies; second, whether, construed in pari materia with the 
Georgia statute, Cohen had the power to transfer his interest to such 
cash values therein ; again, whether they might hâve been levied upon 
and sold under judicial process ; and, again, whether there was, in the 
language of the act, "a cash surrender value payable to himself, his 
estate, or personal représentatives." We think that ail thèse questions 
should be answered in the négative. The provision of the Bankruptcy 
Law above quoted must be held to relate to policies to which the bank- 
rupt had title, or which he could hâve transferred, or which might 
hâve been levied upon and sold under judicial process. It can hâve 
no relation to a policy of which he has made his wife beneficiary, 
and where the state law protects her bénéficiai interest. Hère the légal 
title was in the wife. 

It is urged that he could hâve changed the beneficiary. If this be 
possible, in view of the Georgia statute, he had not done so on the date 
of adjudication; he had directed, years before bankruptcy, that the 
proceeds of the policies be paid to his widow, and while it does not 
appear that this direction had been assented to by the Penn Mutual 
Company, no reason appears why they should not hâve assented, and 
the assent might hâve been compelled. "Id certum est quod certum 
reddi potest." Besides, the explicit language of the Code is that the 
assignment is good without such assent. Can it be said, then, that the 
right to the cash value could hâve been transferred or levied upon, 
and sold under judicial process, and could, at the date of adjudication, 
hâve been made available for creditors ? There are authorities which 
seem to answer this in the affirmative. See In re Herr (D. C.) 182 
Fed. 716; In re Diack (D. C.) 100 Fed. 770; In re Boardman (D. 
C.) 103 Fed. 783; In re Coleman, 136 Fed. 818, 69 C. C. A. 496. 
But it will be found, we think, that thèse précédents relate to the pro- 
ceeds of the policy, where the bankrupt or his légal représentative was 
the beneficiary, or that the décisions were rendered in states where no 
such conclusive protection was thrown around the désignation of the 
widow and children, as beneficiaries, as that afforded by the law of 
Georgia. 

Where there is no fraud, and where the désignation of the benefici- 
ary is made several years before bankruptcy, indeed, if made in good 
faith more than four months before bankruptcy, in the language of 
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the Georgia law, "no other person can defeat the same." This lan- 
guage is imperative, and seems to throw an impregnable défense 
around the designated beneficiary. This, of course, where there is an 
insurable interest, as in the case of the wife and children. The lan- 
guage, "no other person can defeat the same," imports, we think, that 
no creditor can defeat the same, nor can the trustée do so. 

Reliance is placed by the trustée upon the obiter of Chief Justice 
Lumpkin in Grenville v. Crawford, 13 Ga. 355. There a policy had 
been assigned to a creditor for "debt, with the stipulation that, in event 
of the death of the insured, the proceeds of the policy should be first 
subjected to the debt of the assignée, and the balance to be turned 
over to the wife as beneficiary of the insured. There was, however, 
in that case, no contest as to the right of the creditor ; but Chief Jus- 
tice Lumpkin seemed to distinguish the rights of a creditor as su- ( 
perior to the right of the beneficiary of the policy. Section 2498 of 
the Code is clearly traceable to this case. Thomas R. R. Cobb, the 
famous codifier, was careful to incorporate the principle for the pro- 
tection of the wife and children, but as carefully omitted to include 
the obiter of the great Chief Justice. The language of the section 
has remained unchanged in each of the numerous successive re-enact- 
ments of the Code; and we therefore conclude that in Georgia the 
language, "no other person can defeat," imports that the trustée in 
bankruptcy cannot defeat. 

The question is without précèdent, for the learned counsel for the 
trustée and the wife of the bankrupt hâve been unable to call atten- 
tion to a case where this section of the Code has been construed in 
connection with 70a of the Bankruptcy Act, supra. In ail the cases 
cited, where after death the proceeds of the policies were claimed by 
creditors and by the wife, when she was beneficiary, the wife has pre- 
vailed. In some states, statutes of exemption provide for the con- 
tingent intervention of bankruptcy; but section 2498 of the Code of 
Georgia, under considération, makes no mention of bankruptcy. 

[3] Aside from the Georgia statute, an important considération dé- 
pends upon the nature of the cash value of a policy of insurance, where 
a beneficiary with an insurable interest is other than the person in- 
sured. This represents the amount set aside each year by the com- 
pany to the account of that particular policy. This is done to provide 
a sinking fund, which will amount to the face of the policy and dis- 
charge the same at the end of the period of insurance. That end 
is the probability of the death of the insured. This is calculated from 
the mortality tables, in view of the expectancy of life ; that is to 
say, the period of his natural life, beginning with the inception of the 
insurance. The sums set aside from year to year for this pnrpose 
will ordinarily equal the amount for which the insurance policy is 
made. When the proceeds of the policy, by the désignation of the 
insured, are to be paid to the wife upon death of the insured, in view 
of this system of the insurance company, the wife, who is beneficiary, 
has acquired a vested interest in this sinking fund, or reserve, as it 
is termed by the insurance companies. Its sum total constitutes the 
amount to be paid her in the event of her husband's death. If the 
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Georgia statute above cited does not forbid it, her interest might hâve 
been divested by another désignation. This, however, he did not make. 

The policy and ail its values were hers at the time of bankruptcy. 
Her right is as strong as if the policy had been originally taken out 
in her name, with the reserved right to change the beneficiary, when 
no such change had been made. In such case it can scarcely be con- 
tended that against such right the creditors could hâve prevailed. The 
right is hers. Theref ore, if. the bankrupt in this case should be com- 
pelled by the court to withdraw this reserve, which has accumulated 
at this time, it will diminish the amount which will be paid to his 
widow at the date of his death. It therefore would make the widow 
pay the trustée for the benefit of the husband's creditors. In other 
words, it would make her responsible pro tanto for her husband's 
debts, which is contrary to the policy of the state. Georgia Code, § 
2993. Again, the basic principle of life insurance is protection for 
those dépendent upon the insured — primarily, his wife and children; 
and if his creditors, when his wife and children are designated as 
beneficiaries, because of bankruptcy, are to be permitted to deprive 
those who are otherwise helpless of this protection, the main purpose 
of insurance would be frustrated. Of course, this principle will not 
apply where the policy is payable to his légal représentative. 

While it is true that the law of Georgia is not as explicit as the law 
of some of the states for the protection of the widow, for the reasons 
above given, we think it is substantially effective to that end. And 
moreover, the bankruptcy court is a court of equity, and the fact that 
the widow to be has a vested interest in the cash value of the policy, 
that is to say, the reserve, appeals strongly to the court, particularly 
its duty as a court of chancery to protect the widow and the orphan. 
While the interest of the wife is, of course, contingent upon death as 
already stated, the withdrawal of the cash surrender value at the 
adjudication would subtract the amount from the total of that in- 
terest. It might, indeed, occasion the greatest hardship. The ex- 
pectancy of the insured, for instance, might be 37 years. He might 
hâve carried a policy for 35 or 36 years. The cash value of such a 
policy, carried for so long, would practically amount nearly to its 
face value. Then, should bankruptcy intervene, and the cash value 
be withdrawn, the purpose of his life, extending over the period of 
a génération, to protect his wife and children by insurance, would be 
wholly defeated, for the remnant she would draw at his death would 
be of little value. 

It follows that our conclusion is that in so far as the ruling of the 
référée is favorable to Mrs. Cohen it is sustained, and in so far as 
it is unfavorable to her it is reversed. Decree will be taken ac- 
cordingly. 

230 F.— 47 
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CLARK SPAEKS & SONS MULE & HORSE CO. v. AMERICUS NAT. 

BANK et al. 

(District Court, S. D. Georgla. March 13, 1916.) 

1. Banks and Banking @=>1 16(1)— Knowledge of Cashiek— Notice. 

Where the assistant cashier of a bank knew of Its Insolvent condition, 
such knowledge is imputable to the bank and its board of directors. 

[Ed. Note. — For other cases, see Banks and Banking, Cent. Dig. § 282; 
Dec. Dig. <§=>116(1).] 

2. Banks and Banking <g=>75— Collections— Insolvent. 

Where a bank had knowledge of its insolvency when it collected a draft 
sent it for collection, and withheld notice f roin the owner of the draft, such 
fraud precludes it from acquiring title to the draft 

[Ed. Note. — For other cases, see Banks and Banking, Cent Dig. § 157; 
Dec. Dig. ®=j75.] 

3. Banks and Banking <§=159— Collections— Title. 

Where a draft is sent a bank solely for the purpose of collection, title 
does not vest in the bank. 

[Ed. Note. — For other cases, see Banks and Banking, Cent Dig. §§ 547- 
553 ; Dec. Dig. <©=159.] 

4. Tbusts <®=»372(1)— Trustées— Payments Out of Tbust Funds. 

Where money belonging to a cestui que trust is traced into a gênerai 
mass in the hands of the trustée, and the trustée makes payments out of 
the mass, it is alvvays presumed that he makes such payments out of his 
own funds, and the cestui que trust is entitled to trace hls money into the 
residuum. 

[Ed. Note. — For other cases, see Trusts, Cent. Dig. § 600; Dec Dig. ®=> 
372(1).] 

5. Banks and Banking ®=»80(8)— Collection of Draft— Proceeds— Tracing. 

Complainant drew a draft for over $6,000 for payment for a shipment of 
live stock, which was forwarded to an insolvent bank for collection. The 
debtor agreed to take up the draft by giving his notes to the insolvent 
bank. Notes of the debtor to the amount of $6,000 were given, and the 
bank pledged such notes, with others, to a correspondent bank, which paid 
over the amount of the loan. ' At ail times thereafter the défendant bank 
had on hand cash in excess of the amount of the draft Héld that, as the 
assets of the bank were increased in the sum of $6,000, complainant is en- 
titled to priority in payment out of the cash on hand to the amount of 
$6,000 ; and as the debtor took up the remainder of the draft by a shirt- 
ing of crédits which did not increase the assets of the bank, complainant 
is not entitled to priority as to the amount of its daim in excess of $6,000. 

[Ed. Note. — For other cases, see Banks and Banking, Cent Dig. § 192 ; 
Dec. Dig. <g=»80(8)J 

6. Banks and Banking ©=80(8)— Priorities— Interest. 

In such case complainant is not entitled to any interest on the amount 
of his draft 

[Ed. Note. — For other cases, see Banks and Banking, Cent Dig. § 192 ; 
Dec. Dig. <s=>80(8).] 

7. Banks and Banking <§=>80(3)— Priorities— Stay. 

In such case, as there might be others entitled to priorities out of the 
cash turned over to the receiver, the receiver of the insolvent bank will 
be given a period of 30 days in which to call to the court's attention such 
priorities. 

[Ed. Note. — For other cases, see Banks and Banking, Cent Dig. § 192; 
Dec. Dig. <®=S0(3).] 

®=»For other cases see same toplc & KEY-NUMBER in ail Key-Numbered Dlgests & Indexe» 
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In Equity. Bill by the Clark Sparks & Sons Mule & Horse Com- 
pany against the Americus National Bank and N. M. Dudley, its re- 
ceiver. Decree for complainant. 

Bill in equity for recovery of collection made by national bank on eve of its 
failure. The évidence shows that complainant on January 7, 1914, drew a 
draft for $6,272.50 on one J. J. Hanesley, of Americus, Ga., for a shipment 
of live stock, and deposited same for collection in his bank, the National Stock- 
yards National Bank, in Illinois, and that said bank forvvarded same for col- 
lection to the Americus National Bank, of Americus, Ga., and that said bank 
presented said draft to the drawee for payment on January 9, 1914. Said 
drawee was engaged in the live stock business, and, in expectation of this ship- 
ment of stock and the drawing of this draft, had applied to the Americus Na- 
tional Bank three or four weeks before this time to ascertain the condition of 
his account, and on finding that same vvas apparently overdrawn ne made ar- 
rangement to pay the expected draft by a check on his account in the bank, and 
was then to give his notes to protect his check. On January 9th, therefore, he 
took up the draft of complainant by giving his check to the Americus National 
Bank for the sum of $6,272.50, with exchange added, same being drawn on 
said bank, and this check was charged against him by said bank, and resulted 
in an overdraft against him. A week afterwards Mr. Hanesley, in pursuance 
of the arrangement which he had previously made, as above stated, in order 
to cover his overdraft with the bank and protect his check, gave to said bank 
his tvvo notes, dated January 9th and due in October, 1914, with interest in- 
cluded in the notes to maturity ; the then cash value of the notes, however, 
being $6,000. On January 25, 1914, thèse notes, with others belonging to the 
Americus National Bank (the total amount of thèse notes being $24,562.60), were 
by that bank hypothecated with the National Park Bank of New York as col- 
latéral security for a loan of $20,000, which was then made with said bank and 
placed to the crédit of the Americus National Bank. Between that time and 
the time when the doors of the Americus National Bank were closed, on Feb- 
ruary 2, 1914, nearly ail of said funds in the National Park Bank were with- 
drawn by the Americus National Bank by the sale of New York exchange made 
by the Americus National Bank ; said bank receiving cash for such exchange. 
In this way nearly ail of said loan of $20,000, for which said Hanesley notes 
and other notes were deposited as collatéral, was withdrawn from the New 
York bank, and placed in the Americus bank. The amount left in the New 
York bank at the time of the failure of the Americus bank was less than $2,000, 
which amount was credited by the New York bank on the above-stated loan 
and a previous loan which it had made to the Americus bank. When the Amer- 
icus National Bank failed, on February 2, 1914, it had in its safe in cash the 
sum of $7,082.46, which was turned over to its receiver. From January 9, 1914 
(when Mr. Hanesley paid his draft), and also from January 25, 1914 (when 
the loan of $20,000 was secured from the New York bank), up to the time when 
the Americus bank closed its doors, tnere was constantly on hand in said bank 
cash, as shown by tbe évidence, each day, of at least $7,000. At the hearing 
of the case the évidence showed that the Hanesley notes were good, and that 
more than $4,000 had been paid on same after the receivership. 

The Hanesley draft was handled and collected by one Wheatley, who was 
assistant cashier of the Americus bank, and on January 9th this assistant 
eashier wrote to the National Stockyards National Bank, advising that he was 
on that day remitting "your collection J. J. Hanesley $6,272.50 sent us in yours 
of the 7th" ; and on that day said Wheatley drew New York exchange for the 
amount of said collection, but, instead of forwarding same, he put it in an en- 
velope and in the vault of the Americus National Bank, where it remained un- 
til the receiver took charge. On January 23d the National Stockyards National 
Bank wired the Americus bank that it had not received the remittance, and 
asked for a duplicata remittance to be forwarded at once, and thereupon, on 
January 27th, the Americus bank wired the other bank that it had located 
the remittance and had forwarded same by spécial delivery, with interest, 
which, however, was not done. The National Stockyards National Bank, on 
January 31st, again wired the Americus bank that it had not received the re- 
mittance, whereupon, on January 31st, Mr. Lowrey, the cashier of the Amer- 
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Icus bank, made out new New York exchange, and forwarded same to the Na- 
tional Stoekyards National Bank, which received same on February 2d and 
immediately forwarded it to the National Park Bank of New York, where it 
was presented on the 4th, when payment was refused, because tlie Americus 
bank had already been placed in the hands of a receiver. At the time that 
the Hanesley draft was eollected by the Americus National Bank, it was hope- 
lessly insolvent, and from the conduct of Mr. Wheatley, the assistant cashier 
at the time, and from the other évidence in the case, the court is of the opin- 
ion that Mr. Wheatley was fully aware of the insolvency of the Americus bank 
when he eollected the draft. Mr. Lowrey, the cashier, denied that ne knew of 
this insolvency until .some three weeks afterwards, just before the bank closed 
its doors. Neither the complainant nor the National Stoekyards National Bank 
knew of the insolvency of the Americus National Bank, and neither had any 
account with this bank, but the draft in question was sent merely for collec- 
tion and remittance of proceeds. 

Harris, Harris & Witman, of Maçon, Ga., for complainant. 
W. A. Dodson, of Americus, Ga., for receiver. 

LAMBDIN, District Judge (after stating the facts as above). The 
question hère presented is whether the complainant, who forwarded 
the draft in question for $6,272.50 for collection to the Americus Na- 
tional Bank, which eollected same in the manner stated above, but 
failed to remit the proceeds before its failure, is entitled to priority 
of payment over the gênerai creditors of that bank. 

[1] 1. The assistant cashier, Wheatley, who handled the draft in 
question, was fully aware of the insolvency of the Americus bank 
when he made the collection, and the court is of the opinion that this 
knowledge should be imputed to the bank itself. At any rate, it was 
the duty of the directors of the bank to know of its insolvency, and it 
is presumed that they had knowledge of same. Lowry Banking Co. 
v. Empire Co., 91 Ga. 624, 17 S. E. 968; State v. Quackenbush, 98 
Minn. 515, 108 N. W. 953; Martin v. Webb, 110 U. S. 7, 3 Sup. Ct. 
428, 28 L. Ed. 49; Manhattan Bank v. Walker, 130 U. S. 627, 9 
Sup. Ct. 519, 32 L. Ed. 959; Tate v. Bâtes, 118 N. C. 287, 24 S. E. 
482, 54 Am. St. Rep. 719. 

[2] (a) The bank being thus hopelessly insolvent at the time that 
it received and eollected the draft, and the officers of the bank having 
knowledge of this insolvency, or being presumed to hâve knowledge 
of such insolvency' the Americus bank, on account of this fraud, 
did not acquire title to the draft, or to the proceeds of the collection 
of same. Wasson v. Hawkins (C. C.) 59 Fed. 233; Richardson v. 
Olivier, 105 Fed. 277, 40 C. C. A. 468, 53 L. R. A. 113; 5 Cyc. 493, 
and cases cited in notés. 

[3] (b) Furthermore, from the facts above stated, and from other 
facts shown by the évidence, including the fact that this Hanesley 
draft was sent to the Americus bank solely for collection and re- 
mittance of proceeds, the court is of the opinion that on this ground 
also the title to this draft and its proceeds never left the complainant, 
as the Americus bank was a mère agent for the collection of the draft. 
5 Cyc. 493, and cases cited in notes; Fifth Nat. Bank v. Armstrong 
(C. C.) 40 Fed. 46. 

[4-6] 2. For both thèse reasons complainant is entitled to recover 
the proceeds of this draft from the receiver of the Americus bank, 
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provided it is able to trace and identify the proceeds derived from the 
collection of same. This brings the court to the considération of the 
next question in the case, which is whether the complainant has been 
able to trace and identify the proceeds of the collection of this draft. 
It appears that the draft was paid by a check drawn by Mr. Hanesley 
on his deposit with the Americus National Bank for $6,272.50 and 
exchange, and that by previous arrangement with the Americus bank, 
Mr. Hanesley paid $6,000 of this amount with his two notes, which 
were dated January 9, 1914, the day the draft was paid, and which 
fell due October following. The court is of the opinion that, since 
thèse two notes were used by agreement for the payment of this 
draft to the amount of $6,000, they can be considered as a part of the 
proceeds of the collection of this draft, and a substitution for same. 
The amount of the draft above $6,000 was paid by a mère shifting 
of crédits in the Americus bank, and did not add to or increase its 
assets, and consequently the court is of the opinion, under the ruling 
in the case of Anheuser Busch Brewing Association v. Clayton, 56 
Fed. 759, 6 C. C. A. 108 (C. C. A. 5th Cir.), that complainant cannot 
recover the excess over $6,000, which was the cash value at the time 
of the notes Mr. Hanesley gave the bank, so as to pay the draft in 
question. 

Thèse notes, as stated above, along with other notes, amounting 
to $24,562.60, were taken by the cashier of the Americus National 
Bank to New York and hypothecated with the National Park Bank 
as security for a loan of $20,000, which was then made by the Na- 
tional Park Bank to the Americus bank, and nearly ail of this loan, 
by the sale of New York exchange, was transferred from the New 
York bank to the Americus bank. The Hanesley notes, which were 
good, were transformed into a part of this loan, and thus became a 
part of the funds so transferred to the vault of the Americus bank. 
At no time between the payment of the draft in question, or the 
making of said loan in New York, and the date when the Americus 
bank closed its doors, was the cash on hand in said bank less than 
$7,000. The court is therefore of the opinion that the proceeds 
from the collection of said Hanesley draft to the amount of $6,000, 
which was represented by the Hanesley notes so deposited with the 
New York bank, increased the assets of the Americus National Bank 
to the extent of said sum of $6,000, and that this sum has been traced 
and identified in the residuum of over $7,000 which was turned over 
to the receiver when the Americus bank closed its doors. Since the 
modem doctrine of equity in such matters was enunciated in the lead- 
ing English case of Knatchbull v. Hallett (In re Hallett's Estate) 13 
Ch. Div. 696, which has been quoted approvingly many times by the 
Suprême Court of the United States, it is no longer necessary to 
trace the identical money by any earmarks which it may hâve; but, if 
the money in question can be traced into a gênerai mass of money, 
equity will follow the money by taking out the same quantity. Na- 
tional Bank v. Connecticut Mutual Life Ins. Co., 104 U. S. 54, 26 L,. 
Ed. 693. 
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Where money belonging to a cestui que trust is traced into a gên- 
erai mass in the hands of a trustée, and the trustée makes payments 
out of thîs mass, it is always presumed that he makes such payments 
out of his own funds, and not out of the money of the cestui que 
trust, which has gone into this mass, and the cestui que trust is there- 
fore entitled to trace his money into the residuum. Boone County 
Nat. Bank v. Latimer (C. C.) 67 Fed. 27; 39 Cyc. 539 and 540, and 
cases cited in notes; Piano Manufacturing Co. v. Auld, 14 S. D. 512, 
86 N. W. 21, 86 Am. St. Rep. 769; In re Berry, 147 Fed. 208, 17 
C. C. A. 434. The court is therefore of the opinion that, under the 
facts in this case, the complainant is entitled to a decree against the 
receiver for the sum of $6,000, represented by the cash value of the 
Hanesley notes at the time they were given. Commercial Bank v. 
Armstrong, 148 U. S. 50, 13 Sup. Ct. 533, 37 L. Ed. 363 ; Western 
German Bank v. Norvell, 134 Fed. 724, 69 C. C. A. 330; Butler v. 
Western German Bank, 159 Fed. 116, 86 C. C. A. 306; Richardson 
v. New Orléans, etc., Co., 102 Fed. 780, 42 C. C. A. 619, 52 L. R. A. 
67; Richardson v. New Orléans Coffee Co., 102 Fed. 785, 43 C. C. A. 
583 ; Richardson v. Continental Nat. Bank, 94 Fed. 450, 36 C. C. A. 315 ; 
Goshorn v. Murray (D. C.) 197 Fed. 409 ; E. B. Macy v. Roedenbeck 

(C. C. A. 8th Cir.) 36 Am. Bankr. Rep. 31, 227 Fed. 346, C. C. 

A. , and cases cited in same ; St. Louis Ry. v. Johnston, 133 U. S- 

566, 10 Sup. Ct. 390, 33 L. Ed. 683. 

(a) However, under the ruling in the case of Richardson v. Louis- 
ville Banking Co., 94 Fed. 442, 36 C. C. A. 307, complainant is not 
entitled to any interest. 

[7] 3. A suggestion is made that there are possibly other persons 
who claim priority in the same fund that was turned over by the bank 
to the receiver when it closed its doors. The receiver in this case 
will be allowed 30 days in which to call the attention of the court to 
any other claim which is entitled to such priority. 

A decree may therefore be entered in this case finding in favor of the 
complainant against the défendants, the Americus National Bank and 
its receiver, for the said sum of $6,000 as a preferred claim entitled to 
priority in payment out of the funds in the hands of the receiver in 
said cause ahead of the gênerai creditors, and the complainant is also 
entitled to a decree for the remainder of its claim amounting to $272.- 
50, but without priority, to rank along with the claims of the other 
unsecured creditors of the bank, giving the privilège, however, to the 
receiver, at any time within 30 days from this date, to call the attention 
of the court to any other claims which may be entitled to priority of 
payment, so that the court may take such further action in the matter 
as may be équitable and proper, in view of such other claims. 
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FITCH v. YOUNG et aL 
(District Court, S. D. New York. March 15, 1910.) 

1. COPYRIGHTS <§=»36 — EXTENT OF RlGHTS ACQUIRED — "PLAY RlGHT." 

"Play right" and "copyright" are fjistinct under the old copyright stat- 
ute, though printed publication will forfeit both, and though one statutory 
copyright will protect both ; and an author of a play, in assigning it to 
a publisher, was therefore justified in reserving his common-law play 
right, and the necessary formalities respecting the printed play created 
a statutory play right, which the publishers held in trust for him, and a 
statutory copyright, which they held beneficially. 

[Ed. Note. — For other cases, see Copyrights, Cent Dig. § 37; Dec. 
Dig. <S=36. 

For other définitions, see Words and Phrases, First and Second Séries, 
Copyright.] 

2. COPYRIGHTS @=»47 ASSIGNANTS — RlGHTS ASSIGNED "PuBLISH." 

Where the publisher of a play, after copyrighting it, assigned the 
copyright thereof, with other copyrights, to the author by an assignment 
which provided that it should not affect tlie right of the publisher to 
publish such works, and that it should continue to hâve the sole and ex- 
clusive right to publish them as" though the assignment had not been 
made, it conveyed to the author only the statutory play right, and re- 
served the copyright, since, while the statute, in defining copyright, uses 
other words than "publish," they were ail covered by the word "publish," 
as used in the assignment. 

[Ed. Note. — For other cases, see Copyrights, Cent Dig. § 45; Dec. 
Dig. <S=o47. 

For other définitions, see Words and Phrases, First and Second Séries, 
Publish.] 

3. COPTEIGHTS <®=>76 SUITS FOB INFRINGEMENT — PARTIES ENTITmD TO SUE. 

Rev. St. § 4952, provided prior to the présent copyright statute that the 
author of any dramatic composition should upon coinplying therewith hâve 
the sole liberty of printing, publishing, copying, and vending it, and of 
publicly performing or representing it, or causing it to be performed or 
represented by others. The author of a play prior to the présent statute 
assigned it to the M. Co., who procured a copyright and assigned the copy- 
right to the author, reserving the right to publish the work. Held, that 
the author could not sue for an infringement, consisting of the publica- 
tion of a story, since section 4952 did not give the exclusive right to 
novelize a copyrighted play, and a novelization was not an infringement, 
unless it amounted to a copy, in which case it was an infringement of the 
rights of the M. Co., which had the exclusive right of copying. 

[Ed. Note. — For other cases, see Copyrights, Cent. Dig. § 68; Dec. Dig. 
<S=»76.] 

In Equity. Suit by Alice M. Fitch, as sole executrix of William C. 
Fitch, against Courtland H. Young and another. Bill dismissed. 

Suit upon a copyright injunction and incidental remédies. The plaintiff 
is exécuter of one William G. Fitch, who was residuary legatee and exécuter 
of the playwright, Oyde Fitch, and the case may be regarded as though Clyde 
Fitch were living and were the plaintiff. He wrote a play called "Truth," 
which he assigned to the MacMillan Company, which took out a copyright 
on June 5, 1907, and published the same in book form. In the notice of 
copyright the MacMillan Company declared that ail acting rights both pro- 
fessional and amateur were reserved to Clyde Fitch, but that licenses must be 

@=»For other cases see same tapie & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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procured from the MacMillan Company. On January 20, 1908, the MacMillan 
Company assigned the copyright to Clyde Fitch of "ïruth" and four other 
plajs with the following clause: "This assignaient shall not affect in any way 
the right of the MacMillan Company to publish the above-described works. 
The company shall continue to hâve the sole and exclusive right to publish 
said works as though this assignment had not been made." "Truth" was pre- 
sented for some time both in the United States and in England and had 
some dramatic success. It was revived sorae time later and was again 
successful. 

The défendant Young is the publisher of a monthly magazine of short 
stories and recelved fronx the défendant Sallie Underhill a story called the 
"Liar," which he published in the issue of October, 1913, and which is the 
supposed infringeiuent. Young knew nothing of the sources from which 
Sallie Underhill obtained the story, and bas not yet been able to learn, be- 
cause she has not been served, nor has she been examined. The défendant 
raises three points: That Clyde Fitch never assigned the copyright to the 
MacMillan Company since he reserved his dramatic rights and hence the 
copyright is invalid ; that. the assignment by the MacMillan Company to Clyde 
Fitch was likewise Invalid being for a part of the copyright only ; that the 
story is not an infringeiuent of the play. 

Bernard M. L. Ernst, of New York City, for plaintif! 
Charles A. Taussig, of New York City, for défendant Young. 

LEARNED HAND, District Judge (after stating the facts as 
above). [1] The second point raised by the défendant seems to me 
determinative of the case. I think that play right and copyright are 
quite distinct under the statute, in spite of the fact that printed pub- 
lication will forfeit both, and that one statutory copyright will pro- 
tect both. If so, Clyde Fitch was justified in reserving his common- 
law play right from the original assignment to the MacMillan Com- 
pany, and they could, by the necessary formalities on the printed 
play, create a statutory play right, which they held in trust for him, 
and a statutory copyright which they held beneficially. This is the 
effect of Judge Holt's décision as to the right to dramatize, a similar 
right, in Ford v. Charles E. Blaney Co. (C. C.) 148 Fed. 842. Judge 
Noyés in Dam v. Kirk La Shelle, 175 Fed. 902, 99 C. C. A. 392, 41 
L. R. A. (N. S.) 1002, 20 Ann. Cas. 1173, in citing Ford v. Charles 
E. Blaney Co., supra, speaks of this as "probably" the law, and Judge 
Hazel had so held in the court below. 166 Fed. 589. 

[2] The assignment by the MacMillan Company to Clyde Fitch was, 
however, clearly intended, I think, to convey only the play right and 
to reserve the copyright. This follows from the fact that the exclusive 
right to publish was reserved to them, and that that exclusive right 
included ail that they had, except the statutory play right held in trust 
for Clyde Fitch. It is true that the statute uses more words than "pub- 
lish" to defme copyright, including the words "copy, publish, print, com- 
plète, vend," and others ; but they are ail clearly intended to be covered 
by the word "publish," as used in tire assignment, and would hâve 
prevented Clyde Fitch from himself publishing the play, had he wished. 
The analogy of patents is apt, in which the form of an assignment 
does not count, and in which even a license for the term of the patent 
to use, make, and vend will, if exclusive, operate as an assignment. 
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Waterman v. Mackenzie, 138 U. S. 252, 11 Sup. Ct. 334, 34 L. Ed. 
923. 

[3] The plaintiff seems to suppose that the composer of a play gains 
under the statute not only copyright and play right, bat also the right to 
novelize it, analogous to the right to dramatize given by R. S. § 4952. 
It is true that the right to novelize is created by section 1 (b) of Copy- 
right Act of 1909 (Act Mardi 4, 1909, c. 320, 35 Stat. 1075 [Comp. 
St. 1913, § 9517]), and it is quite possible that an assignment like that 
at bar would to-day convey that right to Clyde Fitch. The right' to 
novelize did not, however, exist before the Copyright Act of 1909, 
and the only basis for suit against a story as piracy vvhich could arise 
under this copyright would be by virtue of the exclusive right to 
"copy" granted by section 4952 of the Revised Statutes, a right which 
the MacMillan Company, the owner of the copyright, alone lias the 
right to invoke. Any right to novelize the play in such form as does 
not resuit in a "copy" is a right in the public domain, and would in- 
here in the first novelizer, whether he were Clyde Fitch or another ; any 
right so to change the play that a court would still consider it a "copy" 
of the play is within the exclusive control of the MacMillan Company. 
This conclusion is in no sensé contrary to the décision in New Fiction 
Publishing Co. v. Star Co., 220 Fed. 994, because the plaintiff there 
did not hâve copyright at ail, but only a license to publish the story 
serially, a quite limited part of the copyright, and one not vesting in 
the licensee any right to sue an infringer, any more than an exclusive 
right to vend a patented invention would hâve enabled the licensee to 
sue. Judge Sprague, indeed, in Roberts v. Myers, 20 Fed. Cas. No. 
11906, held that an assignment of the right to perforai a play for a 
limited period would give the assignée the right to sue; but that. was 
certainly an extension of the rules applicable to patents, and a step 
further than it is necessary to go in the case at bar. 

If, on the other hand, the play right and copyright be deemed 
to be indivisible, in such sensé that one may not be assigned without 
the other, while it is true that the MacMillan Company would become 
only a licensee under the assignment to Clyde Fitch, yet there would 
be a fatal defect in the copyright itself. For in that case the Mac- 
Millan Company could hardiy be regarded as the "proprietor" of the 
indivisible common-law literary property out of which alone the stat- 
utory play right and copyright could be created. It can hardiy be 
possible to treat this as an indivisible right for the purpose of one 
kind of assignment and as divisible for another. 

I conclude, therefore, that the plaintiff has brought this suit upon 
the mistaken theory that the right of novelization existed under the 
earlier act, when in fact the statute created only play right and copy- 
right. It is, indeed, a very troublesome question whether the Mac- 
Millan Company could succeed as owner of the copyright in holding 
the défendant for publishing a copy of the play. I hâve not the least 
doubt that the story was a cheap and vulgar plagiarism. The paral- 
lelism is so complète and minute as to admit of not the slightest doubt 
that it was slavishly pirated in plot and characters; but it has never 
been very satisfactorily established, and probably never can be, at what 
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point a plagiarism ceases to copy the expression of an author's ideas 
and steals only the ideas themselves. No one can test that question 
but the MacMillan Company. 
The bill will be dismissed for f ailure of title, with costs. 



Ex parte LEE DTJNG MOO. 

(District Court, N. D. California, First Division. February 14, 1916.) ' 

No. 1594T. 

Aliens <®=»32(9) — Exclusion of Immigrants — TJnfaib Heaking. 

Under Rev. St. § 1993 (Comp. St. 1913, § 3947), providlng that children 
born out of tbe United States, whose fathers are citizens, are thereby 
declared to be citizens, where a native of China seeks admission to the 
country as the son of a native-born citizen, the question of relationship 
should be fairly investigated, with a view to aseertaining the truth, 
and with a perfeet willingness to admit him as a citizen, and where his 
right to admission is examined in a spirlt hostile to the law he is denied 
a fair hearing. 

•[Ed. Note. — For other cases, see Aliens, Cent. Dig. § 94; Dec. Dig. 
<®=>32(9).] 

Pétition by Lee Dung Moo for a writ of habeas corpus. On demur- 
rer to the pétition. Demurrer overruled, and writ issued. 

George A. McGowan, of San Francisco, Cal., for petitioner. 
John W. Preston, U. S. Atty., and Casper A. Ornbaun, Asst. U. S. 
Atty., both of San Francisco, Cal., for respondent. 

DOOLING, District Judge. Applicant, a native of China, seeks 
admission to this country as the son of a native-born citizen and rési- 
dent thereof. Although it is apparent from the record that his proofs 
would be regarded as suffîcient in an ordinary case his application to 
enter was denied, and such déniai was affirmed on appeal. The Act- 
ing Commissioner General in passing upon his appeal uses the f ollow- 
ing language : 

"After careful considération the Bureau is clearly of the opinion that this 
applicant has not shown his right to admission on the status claimed in the 
positive and satisfactory manner required by the Department in cases of this 
kind, where, as it was decided in the case of Leong Mow, the applicant's right 
to admission is at best only technical. He is, as above pointed out, a Chinese 
in every respect save his claim to American citizenship'by virtue of the alleged 
birth in this country of his alleged father, who, as pointed out in the flrst 
paragraph hereof, has not become Americanized to any apparent degree. It is 
accordingly recommended that the excluding décision be affirmed and déporta- 
tion ordered." 

And the Assistant Secretary of Labor, in his opinion dismissing the 
appeal, says: 

"To admit this applicant is to recognize naturalization of a man, of 25, 
with a family of his own, who has never lived in the United States, who does 
not speak English, nor understand it, and who has in no way indicated any 
sensé of American allegiance, but whose sensé of allegiance has been and is 

<B=»For otber cases ses same topio & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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dlstlnctly alien. Ifi cannot be that Congress Intended to conter citizenship 
under thèse circumstances, especially of races whom they hâve excluded from 
naturalization by careful judicial process and after renunciation of foreign 
allegiance." 

The right which is called "at best only technical" in the décision of 
the Acting Commissioner General, and the "naturalization" and "con- 
ferring of citizenship" spoken of by the Assistant Secretary, are those 
founded upon the following provision of section 1993 of the Revised 
Statutes (Comp. St. 1913, § 3947) : 

"Ali ehildren heretofore born or hereafter born out of the limits and juris- 
dlctlon of the United States, whose fathers were or may be at the tlme of 
their birth citlzens thereof, are declared to be citizens of the United States." 

It is manifest from the foregoing quotations, and indeed has also 
appeared from records submitted hère in other cases, that the Immi- 
gration Bureau looks upon this statute, in so far as it may be applica- 
ble to persons of the Chinese race, with an unfriendly eye. The abso- 
lute citizenship therein provided for, and the rights pertaining to such 
citizenship, are regarded as "at best only technical," while to the plain 
language of the statute is added by construction the provision that it 
does not apply, unless the foreign-born child of the American citizen 
shall learn the English language and corne to the United States before 
he is 25 years of âge. I conceive it to be the duty of executive as well 
as of judicial officers fairly and freely to administer the laws of Con- 
gress as they find them, whether they agrée with the policy or purpose 
of such laws or not. In the instant case the very law which would 
entitle the applicant to admission into this country is regarded with 
such hostility as to be cast into the balance against him. If applicant 
is the son of a résident American citizen, he, too, is a citizen, and en- 
titled to every right as such. The question of relationship should 
therefore be fairly investigated, with a view to ascertain the truth, and 
with a perfect willingness to admit him as a citizen under this law, in- 
stead of being investigated in a spirit hostile to the law, which, lack- 
ing the power to repeal, accomplishes the same resuit by denying to it 
effect. When one's right as a citizen is examined in that spirit, the 
hearing given him appears to me.to be anything but fair. 

The demurrer will therefore be overruled, and the writ prayed for 
will issue, returnable February 19, 1916, at 10 o'clock a. m. 



Ex parte TOM TOT TIN. 

(District Court, N. D. California, First Division. February 15, 1916.) 

No. 15942. 

1. Axibns @=>32(9) — Exclusion of Immigrants — Unfaib Heabing. 

While immigration officers, in passing upon an immigrant's right of 
admission to the country, hâve the sole power to pass upon the facts after 
a fair hearing, the hearing is not fair, where the examination is had and 
the évidence weighed in a spirit hostile to the statute providing that 
ehildren born out of the United States, whose fathers at the time of their 

€=>For other cases see same topic & KEY-NUMBEIt in ail Key-Numbereâ Dlgests & Indexe» 
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birth are citizens thereof, are declared to be citizens of the United 
States. 

[Ed. Note. — For other cases, see Aliens, Cent. Dlg. § 94; Dec. Dig. 
«=>32(9).] 

2. Aliens ®=>32(9) — Exclusion of Immigrants — Unfaib Heabing. 

If the right of a person of Chinese descent to enter the country as the 
son of a native-born citizen can be made dépendent on the father's f ailure 
to take more advantage of his right as an American citizen than to live 
in the country, his delinquency in this respect must be shown, and it was 
manifestly unfair to exclude such person on the ground that his father 
had not taken advantage of his rights as an American citizen until after 
a résidence in the United States of aï>proximately 27 years, without any 
évidence that he had not exercised every right of an American citizen. 

[Ed. Note. — For other cases, see Aliens, Cent. Dig. § 94; Dec. Dig. 
<S=32(9).] 

Pétition by Tom Toy Tin for a writ of habeas corpus. On demurrer 
to the pétition. Demurrer overruled, and writ issued. 

Catlin, Catlin & Friedman, of San Francisco, Cal., for petitioner. 
John W. Preston, U. S. Atty., and Casper A. Ornbaun, Asst. U. S. 
Atty., both of San Francisco, Cal., for respondent. 

DOOLJNG, District Judge. Applicant, a native of China, seeks ad- 
mission to this country as the son of a native-born citizen and résident 
thereof. His application to enter was denied, and such déniai was 
affirmed on appeal. In the mémorandum for the Commissioner, pré- 
pared by the inspector in charge of the law section, is found the follow- 
ing statements: 

"The conditions in this case are comprehensively set forth by the examining 
inspector in his snppleniental report of September 29, 1915. I shall only add 
that the alleged father has never taken advantage of his rights as an Ameri- 
can citizen, until now, after a résidence in the United States of approximately 
27 years, when he exerts them for the purpose of having an alleged son ad- 
mitted, whom he has never seen, and evidently taken but little interest in, 
if any, since he has never seen fit to visit his alleged family during the 
period of 27 years. He has permitted his alleged son to remain in China until 
he is many years past his majority, and has a family of his own, consisting 
of three boys and one daughter ; this despite the fact that applicant has evi- 
dently been unable to support himself and family, his alleged father having 
testified that he was sending about $200 yearly to his family, and when it 
would hâve been greatly to his (applicaut's) advantage to hâve availed himself 
of the rights he now lays claim to at a much earlier date." 

Among the "conditions comprehensively set forth by the examining 
inspector," as stated above, is the following: 

"Aside from the évidence mentioned as to familiarity with the locality in 
question, the only favorable feature in the case is the decidedly strong re- 
seniblance between the applicant and the alleged father. Considering the 
proximity in âge, however, this might easily be due to the fact that the two 
persons are brothers, instead of father and son. While I am somewhat in 
doubt as to the merits of the case, I am of the opinion that in a case of this 
sort, where the applicant has resided for so many years in China before 
making any claim to admission to this country, and where the circumstances 
as outlined are such as to restrict the scope of the examination, there is not 
.sufficient affirmative évidence to warrant the conclusion that the applicant is 

<ï=sFor other cases Bee same topie & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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entitled to take advantage of the technical wording of the law entitling 
foreign-born children of American parents to admission to this country." 

[1] The view that the citizenship of a person of the Chinese race, 
who, though born in China, is the son of a native-born American citi- 
zen, is a "technical" instead of a real one, seems to hâve originated in 
the Bureau at Washington, and to hâve drifted downwards through 
the service until it lias inoculated the examining inspectors, so that the 
apparent purpose of their examinations is, not to ascertain the truth, 
but to exclude ail Chinese who, claiming to be citizens by virtue of the 
citizenship of their fathers, hâve failed to come to this country during 
their minority. That the immigration officers hâve the sole power to 
pass upon the facts after a fair hearing is not disputed, and has never 
been disputed, by this court. But the court has several times held in 
récent cases that a fair hearing is not accordée! when the examination, 
as to relationship, is had in a spirit hostile to that law which provides 
that : 

"Ail children beretofore boni or hereafter born out of the limita and juris- 
diction of the United States, whose fathers may be at the time of their birth 
citizens thereof, are declared to be citizens of the United States." 

And where the record itself discloses the fact that the évidence is 
weighed in that spirit of hostility to the plain provisions of the statute 
the court is driven to the conclusion that the hearing was unfair. In 
a case just decided this court (In re I^ee Dung Moo, 230 Fed. 746) 
stated its views as f ollows : 

"I conceive it to be the duty of executive as well as of judicial officers fairly 
and freely to administer the laws of Congress as they find them, whether 
they agrée with the policy or purpose of such laws or not. In the instant 
case the very law which would entitle the applicant to admission into this 
country is regarded with such hostility as to be cast into the balance against 
him. If applicant is the son of a résident American citizen, he, too, is a 
citizen, and entitled to every right as such. The question of relationship 
should therefore be fairly investigated, with a view to ascertain the truth, and 
with a perfect willingness to admit him as a citizen under this law, instead of 
being investigated in a spirit hostile to the law, which, lacking the power to 
repeal, accomplishes the same resuit bydenying to it effect. When one's right 
as a citizen is examined in that spirit, the hearing given him appears to me 
to be anything but fair." 

[2] Hère it is urged that the alleged father, whose citizenship is not 
questioned, "has never taken advantage of his rights as an American 
citizen." It is in the record that he has so far taken advantage of his 
rights as to live in this country ail his life, save for one trip to China, 
at which time he daims to hâve been married and to hâve begotten the 
applicant. What other rights he should hâve exercised is not stated, 
but there is absolutely no évidence to show that he has not exercised 
every right of an American citizen. If the right of applicant to land 
is to be made dépendent upon the opinion of some officer that the fa- 
ther should hâve taken more advantage of his rights as an American 
citizen than to live in this country, then the record should clearly show 
wherein the father was delinquent in this regard. This record does 
not so show, and the statements quoted are manifestly unfair reasons 
employed in weighing the évidence to applicant's détriment. Upon the 
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whole record the court is of the opinion that applicant's right to enter 
was not inquired into in that spirit described by Judge Morton in the 
f ollowing terms : 

"The essentlal thing ls that there shall hâve been an honest effort to arrive 
at the truth by methods sufficiently fair and reasonable to amount to due pro- 
cess of law." Chin Loy You (D. C.) 223 Fed. 833. 

The demurrer will theref ore be overruled, and the writ will issue as 
prayed for, returnable on February 19, 1916, at 10 o'clock a. m. 



TJNITED STATES v. DALE et al. 
(District Court, N. D. California, First Division. May 17, 1915.) 

No. 5676. 

Post Office <S=>48(4) — Use of Maxls to Defraud — Indictment. 

An indictment for using the mails to defraud helâ, insufficient, in the 
absence of any averment showing the use of the mails by défendants prior 
to the consummation of the alleged fraud. 

[Ed. Note.— For other cases, see Post Office, Cent. Dig. § 72 ; Dec. Dig. 
■@=>48(4).] 

Criminal prosecution by the United States against J. A. Dale and 
H. P. Tracy. On demurrer to indictment. Demurrer sustained. 

John W. Preston, U. S. Atty., and Annette Abbott Adams, Asst 
U.*S. Atty., both of San Francisco, Cal. 

P. L. Benjamin, of San Francisco, Cal., for défendants. 

DOOLING, District Judge. Défendants hâve been indicted for 
using the mails in furtherance of a scheme to defraud. The scheme 
averred was that défendants should, under the name of the Universal 
Company, prétend and represent to one Daniel N. Schneider that his 
father, lately deceased, had ordered from them, C. O. D., a pair of 
spectacles which were worth $10, to be delivered to him by Wells Far- 
go & Co., and would represent to said Schneider that thèse spectacles 
were to be paid for upon delivery, and that his deceased father had 
become obligated to pay therefor the sum of $10 and would thus 
procure the said spectacles to be delivered to said Schneider, as a 
true consignment made by agreement with and to be sent to his said de- 
ceased father, and thus induce him to pay to said Wells Fargo & Co. 
the sum of $10, which said sum should be by said Wells Fargo & 
Co. delivered to défendants; that said représentations were ail false, 
and the said spectacles were worth not more than $1 ; that in further- 
ance of said scheme défendants placed and caused to be placed in 
the post office, to be sent and delivered, and caused to be delivered 
according to the directions thereon, an envelope addressed to "The 
Universal Company, Care Wells Fargo & Co., San Francisco, Cal.," 
which envelope contained a Wells Fargo & Co.'s check for $10 pay- 
able to the order of the Universal Co., San Francisco, "account of 
C. O. D. shipped 3-16-1915, to J. J. Schneider." 

It is évident from the scheme as alleged that its culmination would 
consist in inducing Schneider "to pay to Wells Fargo & Co. the sum 

ig=»For other cases see same topio & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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of $10, which said sum should be by said Wells Fargo & Co. delivered 
to défendants." It is not averred that it was intended that said sum 
should be sent to défendants by mail, so that from the indictment we 
may gather that Schneider paid to Wells Fargo & Co. the sum of $10, 
that Wells Fargo & Co. delivered this sum to défendants, and that 
they procured a check for that amount and mailed it to themselves 
at San Francisco, under the name of the Universal Company. If 
this be the meaning of the indictment, the mailing was in no way in 
furtherance of a scheme to defraud, although so averred, as the scheme 
had already been consummated. If this is not the meaning, but it is 
meant that Wells Fargo & Co., instead of "delivering the said sum 
of $10 to défendants," as it is averred they intended the express couj- 
pany to do, the company, going beyond their intention, mailed the 
money to them, they cannot be held criminally responsible for such 
use of the mails by the company, and the mailing of the letter would 
not be in furtherance of the scheme, which according to the aver- 
ments of the indictment went no further than the "payment of the 
money to Wells Fargo & Co., and its delivery by said company to 
them." 

The fraud averred is a petty one and should be punished; but, if 
the défendants were not responsible for the use of the mails "in fur- 
therance thereof," they cannot be punished in this court. In the ab- 
sence of any averment that it was part of their scheme that the money 
paid to Wells Fargo & Co. should be sent to them by mail, I do not 
think they can be properly held. 

The demurrer is therefore sustained. 



Ex parte NG DOO WONG. 

(District Court, N. D. California, First Division. December 16, 1915.) 

No. 15887. 

Aliens <S=»23(1) — Exclusion of Immigbants — Fobeign-Born "Citizen." 

Under Rev. St. § 1993 (Comp. St. 1913, § 3947), providing that children 
born outside the XJnited States, whose fathers were, at the time of their 
birth, citizens thereof, are declared to be citizens of the United States, 
but that the rights of citizenship shall not descend to children whose 
fathers never resided in the United States, a foreign-born son of a native- 
born citizen of Chinese descent cannot be excluded from the country 
raerely because ne did not apply for admission during his minority or 
shortly thereafter, and is entitled to admission, though he remained 
abroad until 27 years of âge. 

[Ed. Note. — For other cases, see Aliens, Dec. Dig. <S=23(1). 
For other définitions, see Words and Phrases, First and Second Séries, 
Citizen.] 

Pétition by Ng Doo Wong for a writ of habeas corpus. On demur- 
rer to the pétition. Demurrer overruled, and writ issued. 

Joseph P. Fallon, of San Francisco, Cal., for petitioner. 
John W. Preston, U. S. Atty., and Caspar A. Ornbaum, Asst. U. S. 
Atty., both of San Francisco, Cal., for respondent. 

<Ê=>For other cases see same topie & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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DOOLING, District Judge. Petitioner applied to enter the United 
States as the son of a citizen. He was born in China and is now 27 
years of âge. The immigration inspectors examining him and his al- 
leged father report favorably upon the testimony given by each and 
recommend his admission. The commissioner at San Francisco, how- 
ever, denied admission, on the ground, as stated : 

"The existence of the relationship clainied to his alleged father is not es- 
tablished to my satisfaction." 

There are no discrepancies in the testimony offered by petitioner, 
but in the mémorandum for the Acting Secretary, upon appeal, the 
fact is pointed out that according to the testimony petitioner's father 
married and became such father when he was only 15 years of âge, 
with the statement that this is possible, but not probable, even in China. 
The real reason, however, for the excluding décision, in my opinion, is 
f ound in the next paragraph : 

"Applicant is a nian 27 years of âge, and has a wife and three children in 
China. He is to ail intents and purposes a Chinese citizen. There is hardly 
any doubt that the law under which he claims citizenship was never intended 
to confer tMs valuable privilège upon a person in his circumstances. The 
Department has so held in the case of Chin Do Fung (53817/51). Following 
the departmental décision above referred to, the Bureau recommends that 
the excluding décision of the San Francisco office be affirmed, and déporta- 
tion directed." 

If this rneans anything, it means that, no matter what the proof, a 
foreign-born son of a Chinese native will not be admitted to this coun- 
try, notwithstanding his citizenship, unless he applies for admission 
during his minority or shortly thereafter. But the statute (section 
1993, R. S. [Comp. St. 1913, § 3947]) is as follows: 

"Ail children heretofore born or hereafter born out of the limits and ju- 
risdiçtion of the United States, whose fathers were or may be at the time of 
their birtlï citizens thereof, are declared to be citizens of the TJnited States ; 
but the rights of citizenship shall not descend to children whose fathers 
never resided in the United States." 

To this statute the Department is adding by construction this pro- 
viso : 

"Provided such children shall corne to the United States during their 
minority." 

Doubtless Congress might hâve attached such a proviso, but I do not 
think the Department has such power. If petitioner is the son of a 
citizen of the United States, he himself is such citizen, though born 
abroad and remaining abroad until 27 years of âge. Such citizenship 
is of little value to him, if he may be excluded from this country by 
the arbitrary rejection of the testimony offered by him solely because 
he did not, in the opinion of the Department, apply for entry in time. 
The findings of the Department are conclusive, when supported by évi- 
dence, but not when based upon an erroneous construction of the law. 

The demurrer to the pétition will therefore be overruled, and the 
writ will issue, returnable December 22d at 10 a. m. 
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THE CELTIC CHIEP. 

(Circuit Court of Appeals, Ninth Circuit. January 10, 1916.) 

No. 2426. 

1. Salvage <§=21 — Right to Compensation— Forfeiture. 

A tug went to the assistance of a steamship stranded on a reef outside 
the barbor of Honolulu, and for more than 50 hours, most of the time 
with other vessels, pulled constantly, rendering valuable service in pre- 
venting the swell from driving the stranded ship further on the reef. 
At the end of that time she refused the request of the master of the ship 
to give her place to a larger vessel, and lier hawser was eut and she was 
discharged from further service, but continned to stand by. Held that 
while she was properly discharged for refusing to give up her place, she 
did not, because of such refusai, forfeit her right to compensation for the 
service rendered. 

[Ed. Note. — For other cases, see Salvage, Cent. Dig. §§ 4S-51 ; Dec. Dig. 
<®=>21.] 

2. Salvage <&=27 — Amount of Compensation— Releasing Stranded Steam- 

ship. 

Another vessel nwner, whlch employed in ail four vessels in assisting 
the steamship, three of the aggregate value of $240,000, with crews of 97 
men, being used at the same time in pulling and in lightering 365 tons 
of cargo, held entitled to a salvage award of $12,500, in addition to extra 
expenses; the value of the ship and cargo salved being about $135,000, 
and the service extending over the greater part of three days and nights, 
but not, owing to fine weather, being attended with any great danger. An- 
other company, which employed in ail rive smaller vessels, of the aggre- 
gate value, with their equipment, of about $20,000, held entitled to an 
award of $6,500 ; the total amount of salvage awarded, in addition to ex- 
penses, being $19,500. 

[Ed. Note. — For other cases, see Salvage, Cent Dig. §§ 65, 66 ; Dec. Dig. 
<§=27.] 

8. Salvage <S=»21 — Right to Compensation— Forfeitube by Misoonduct. 

The fact that the manager of the company which owned the latter ves- 
sels, who was also the principal stoclcholder and in charge of their work, 
knew that the ship was moving some two hours before she came clear, but 
did not tell her captain, who, with others, was in the cabin, for the rea- 
son that he wished his vessels,. which were the only ones then pulling, to 
hâve the crédit, and the fact that he expressed the hope that, when the 
ship came clear, she would bump a foreign naval cruiser which had re- 
luctantly corne to her assistance and was directly astern, it appearing that 
no injury resulted therefrom, held not sufficient to deprive his company 
of the right to a salvage award for the services of its vessels, which were 
distinctly meritorious and effective. 

[Ed. Note. — For other cases, see Salvage, Cent. Dig. §§ 48-51 ; Dec. Dig. 
<§=>21.] 

Ross, Circuit Judge, dissenting in part, 

Appeals from the District Court of the United States for the Terri- 
tory of Hawaii ; Chas. F. Clemons, Judge. 

Suits in admiralty for salvage by the Inter-Island Steam Naviga- 
tion Company, Limited, owner of the steamers Hélène, Mikahala, Like- 
like, and Mauna Kea, for itself, the officers and crews of said steam- 
ers, and other servants of said owner, by the Miller Salvage Company, 
Limited, owner of other vessels, and by the Matson Navigation Com- 
pany, owner of the tug Intrepid, for itself and the officers and crew 
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of said tug, against the British steamship Celtic Chief, John Henry, 
master and claimant. Decrees for libelants, and claimant appeals. 
Modified and affirmed. 

Holmes, Stanley & Oison, of Honolulu, T. H., and E. B. McClana- 
han and S. H. Derby, both of San Francisco, Cal., for appellants. 

W. O. Smith and L. J. Warren, both of Honolulu, T. H., and Charles 
P. Eells and W. H. Orrick, both of San Francisco, Cal., for appellees 
Inter-Island Steam Nav. Co. and Matson Nav. Co. 

Philip L. Weaver and J. Alfred Magoon, both of Honolulu, T. H., 
for appellee Miller Salvage Co., Limited. 

Before GILBERT and ROSS, Circuit Judges, and WOLVERTON, 
District Judge. 

ROSS, Circuit Judge (concurring in part -and dissenting in part). 
Thèse are salvage causes, consolidated and tried together in the court 
below, and so submitted hère. Ail of the libels vvere filed against 
the British ship Celtic Chief, her cargo and freight — the original libel 
of the Inter-Island Steam Navigation Company, Limited, claiming $35,- 
000, that of the Miller Salvage Company claiming $20,000, and that 
of the Matson Navigation Company claiming $15,000 for the salvage 
services alleged. Subsequently the Inter-Island Company reduced its 
claim to $25,000, and the Matson Company reduced its claim to $10,- 
000. Each of the libelants conceded that, in addition to its own efforts 
in the alleged salvage opérations, "some very slight assistance" was 
rendered the distressed ship by the German cruiser Arcona, in whose 
behalf no claim for compensation was made. 

The évidence and the findings of the trial court show thèse, among 
other, f acts : 

That about 2 :30 o'clock in the morning of December 6, 1909, which 
was Sunday, the Celtic Chief, bound from Hamburg, Germany, to 
Honolulu, with a cargo mainly of fertilizer, and a small quantity of 
gênerai merchandise, ran aground on a shore reef about half a mile 
to the westward of the channel entrance to the harbor of Honolulu. 
Her master, Capt. Henry, knew nothing of the Hawaiian waters, and 
in approaching the harbor the previous evening was warned by the 
harbor pilot, Capt. Macaulay, that he was too close to a reef, which 
advice being unheeded, the pilot at once boarded the ship and offered 
the captain further advice in respect to his entry, which was also dis- 
regarded, resulting in the ship running lightly aground on the reef 
about 9 o'clock that night, where she remained until 2 o'clock the fol- 
lowing moming, when an off-shore breeze arose, in which the captain 
endeavored to make the open sea, but the breeze dying down left 
the ship in about the same position as before. The reef there runs 
east and west in ledges of coral rock, the outer ledge arising abruptly 
out of deep water and extending back in a northerly direction on a 
plane of very slight grade for about 1,000 feet to another ledge from 
2 to 4 feet higher, the surface of the outer ledge presenting patches of 
sand interspersed with hummocks of outcropping coral, some of them 
of boulder size. The sea bottom at the place mentioned shows super- 
fkially more sand than coral; the dominant character of the reef 
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being coral rock, somewhat sharp and of some degree of hardness, 
but at its surface not hard enough to withstand grinding under the 
moving weight of such a vessel as the Celtic Chief. 

The air continued calm until about daybreak of Monday, when a 
light southeasterly breeze prevailed, instead of the northeast trade 
winds which blow most of the year ; but there were indications of a 
"kona," which is a period of southerly winds likely to blow strong and 
steady for several days, not uncommonly developing into a protracted 
gale. A considérable, but by no means extraordinary, swell was strik- 
ing the ship on her starboard quarter, and a current of from 1 to 3 
kriots per hour was running more directly against her starboard; that 
is to say, the current running more from east to west and the swell 
more from south to north, the former more parallel with the reef, 
the latter more at a right angle with the reef. The southerly swell 
continued throughout the stranding of the ship, varying in height to 
an average maximum of about 8 feet. The swell broke on the reef 
somewhat further in than the ship. 

Signal lights of distress were burned, but brought no relief. After 
daylight, however, and about 6:30 Monday morning, a launch called 
the Huki-Huki appeared, and with a new 4-inch manila hawser pulled 
on the stern of the ship for about an hour and then withdrew. For 
that service no claim has been made. About a half an hour afterwards 
the Matson Navigation Company's tug Intrepid appeared and offered 
her services to the ship for $20,000, which demand was then reduced 
to $10,000, and subsequently she commenced the rendering of her 
services without any agreement as to compensation. She gave the 
ship a 12-inch manila hawser about 100 feet long, with a 1% inch 
steel wire about 300 feet long attached to it, making a line of about 
400 feet in length, by means of which the tug, from her position al- 
most astern of the ship, pulled more or less continuously until noon 
of the following Wednesday. The gross tonnage of the tug was 123, 
net 55, and her engines were of 350 horse power. She carried 12 
men, including her master, and her line was attached to the ship's star- 
board quarter. 

When the first assistance, came, the ship lay heading in a north- 
easterly direction, making an angle of about 45 degrees with the reef, 
with her stern on its outer edge and her bow free, her starboard an- 
chor down. As the current and swell inclined to move the ship fur- 
ther on the reef and into a broadside position, and as her starboard 
anchor had comparatively little holding power, from the small amount 
of chain which was out and which could be put out with safety as she 
lay, it was decided by the master and by Capt. Macaulay, the pilot, who 
remained on board throughout and was the master's chief counselor 
during the stranding, to be of great advantage to get the ship at right 
angles to the reef, so as to receive the sea as much as possible right 
astern. Accordingly, the starboard anchor was taken up, and with the 
tug and the launch holding her stern the ship swung around to the 
desired position, her head pointing northerly, which position was main- 
tained until she came ofï the reef at 12 :20 o'clock Thursday morning. 

From the moment of touching the reef until the arrivai of the In- 
trepid the ship was gradually altering her position, being carried for- 
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ward by the swell ; her tendency being toward a position broadside to 
the reef. After taking the tug's lîné her position on the reef was eas- 
ier, but in spite of the efforts of the tug and of the vessels of the In- 
ter-Island Steam Navigation Company, Limited, which shortly after- 
wards arrived, she kept gradually going in during Monday, until on 
that night she was aground for her whole length, and moved about 6 
feet further in on Tuesday. By Wednesday morning her forward 
movement had ceased. In this forward movement she had been car- 
ried fully 70 feet. Around her, the water forward was 16 feet, amid- 
ships 18 feet, and aft 19 feet ; her draft laden to the water line, as 
she was on her voyage, being 20 feet 10 inches forward and 21 feet 
aft. 

The first of the Inter-Island Company's vessels that came to the 
rescue was the Mauna Kea, which arrived about 10 :30 Monday morn- 
ing ; its steamer Mikahala coming about a half hour later. Both passed 
lines to the ship on their arrivai — the Mauna Kea a new 12-inch manila 
hawser of about 600 feet in length through the ship's port quarter 
wharfing chock and made fast around the mizzenmast, and the Mika- 
hala a new 8-inch manila hawser through the ship's starboard quarter 
chock tb strong iron bitts on the main deck of the ship. The Mika- 
hala's line was attached to a bridle (or double line) running in through 
the steamer's midship chocks, port and starboard. On Wednesday the 
Mikahala ran a second line of the same kind and size from her port 
chock amidship to the same point of attachment on the Celtic Chief 
as her first line, and the Mikahala pulled by use of her propellers al- 
most continuously thereafter until the Celtic Chief was floated, having 
out about 400 feet of towing line and her port anchor down about 
two points east of the ship's stern, with about 30 fathoms of chain in 
about 5 fathoms of water, the purpose of her anchor being principally 
to maintain her in position. Her bearing from the ship was southeast 
by east. The gross tonnage of the Mikahala was 444, net 354, and 
her engines were 404 horse power. She carried a crew of 35 men, 
besides her master, and the effective thrust of her propeller was about 
297 tons, both tied up and running free. 

On her arrivai the Mauna Kea dropped anchor off her port quarter, 
put a heavy and steady strain on her line, and, after several hours' pull- 
ing, parted it at the ship's quarter chock. The line was again made 
fast, and the steamer, going full speed ahead in a quick jump, broke 
it a second time, pulling so hard as to make a 1%-inch dent in the steel 
mast to which the line was fast. Again she ran her line to the ship, 
and pulled until 7 o'clock Tuesday morning, when she left to make her 
regular scheduled run to Hilo with mail, passengers, and freight, and 
her place and towing line were taken at about the same time Tuesday 
morning by the Inter-Island vessel Hélène. The Mauna Kea's ton- 
nage was gross 1,566, net 940, and her horse power 2,400. The ef- 
fective thrust of her propellers was over 12 tons, both tied up and 
running free, and her crew consisted of 60 men, besides her master. 
During the time of her pulling her position was southward and a little 
to the westward of the stranded ship, and during ail of such time there 
was a good strain upon her line. 
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The Hélène took position 635 feet from the Celtic Chief, placed 
her 2,000-pound anchors for the spécial purpose of effective heaving 
on her anchor chains, in addition to pulling by her propellers, having 
90 fathoms of chain out from her starboard anchor, and 60 fathoms 
from her port anchor, thèse anchors being two or three points apart. 
Her 12-inch line was not only itself fast to the vessel, but was also 
attached thereto by a bridle. Her gross tonnage was 618, net 392, and 
her horse power 470. The useful or effective thrust of her propeller 
was 3.11 tons tied up and 3.26 running free; her crew consisting of 
31 men, besides her master. 

At noon on Wednesday the Inter-Island Company's steamer Likelike 
laid out her anchor ahead about two points off the ship's stern, and 
passed to the ship an 8-inch manila hawser, which was made fast 
through the port quarter hawse pipe to bitts on the main deck. The 
Likelike's tonnage was gross 374, net 214, and her engines were of 
340 horse power. The useful or effective thrust of her propeller was 
about 2.5 tons, both tied up and running free, and her crew consisted 
of 28 men, besides her master. 

Monday morning, at about 7:30 or 8 o'clock, the libelant Miller 
Salvage Company, Limited, through its principal owner, Capt. Miller, 
offered its services, without agreement as to compensation, and about 
10 o'clock of that day its schooner Concord, its gasoline motorboat 
Mokolii, and its steamship James Makee arrived, were moored along- 
side the Celtic Chief, and the lightering of her cargo began; steve- 
dores passing out by hand bags of fertilizer directly into those vessels. 
After noon of Monday the Miller lighter Kaimiloa was also brought 
out and similarly employed. The Miller Company's men continued 
such lightering until 2 :30 a. m. of Tuesday, by which time they had 
taken out 239 tons of fertilizer, which was carried to the wharf and 
discharged. Tuesday afternoon Capt. Miller brought a 5-ton anchor, 
which he first placed in a position from which it could not be used, but 
fmally laid it astern of the Celtic Chief, and connected it with the ship 
through the starboard after chock by powerful lines and a System of 
triple purchase tackles rigged on the deck of the ship, and worked most 
of the time from the ship's duplex capstan with 16 men at the bars, 
and occasionally by the ship's winch. Thèse lines consisted of a new 
Z^-inch steel wire cable attached to the anchor and a new 12-inch 
manila hawser shackled to this wire at about 30 feet from the ship's 
stern; the manila line being reinforced by a double pièce of iy 2 - 
inch steel wire. The large manila line was attached to the System of 
three tackles, through the first, second, and third triple blocks of which 
ran, respectively, 7-inch, 5-inch, and 3%-inch falls of new manila 
rope. The Miller anchor lay about 900 or more feet almost directly 
astern of the Celtic Chief and a little to the starboard. The Miller 
Company employed under Capt. Miller from 45 to 60 men, most of 
them working overtime from 5 to 11 hours, in addition to a full day 
on Tuesday and Wednesday, and in addition to a three-quarter day 
on Monday. Besides the vessels named a small gasoline launch, the 
Elizabeth, was used in that company's opérations. 
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At the request of the master of the Celtic Chief the Inter-Island 
Company's superintendent, Capt. Haglund, began lightering the ship 
at about 1 1 o'clock Tuesday morning, working at the main hatch until 
noon, and after 1 o'clock at both the main hatch and the after hatch 
with an increase of men, continuing ail that afternoon and evening, 
and until 2 o'clock Wednesday morning. Men from the crews of 
the Mikahala and Hélène, and extra stevedores, about 100 in ail, were 
thus employed. About 6 a. m. lightering was resumed, and continued 
until about 11 :30 p. m., or shortly before the ship was free. At about 
noon of Wednesday a floating donkey hoist was moored by an anchor 
and lay opposite the main hatch of the port side, as a complément to 
the ship's winch, which was used throughout, but which was inadé- 
quate for ail the work required. The Inter-Island Company took out 
about 365 tons of cargo, carrying it in surf boats to the Inter-Island 
Company's steamers, whence it was discharged at the wharf. At noon 
of Wednesday the croiser Arcona, of 2,800 tonnage and 8,200 horse 
power, and with a full equipment of anchors and lines, came out to 
assist the ship, at the request of her agent and of the British consul. 
Monday evening, and again on Tuesday, she had been called upon for 
aid, but her commander "did not relish the job," and wanted to wait 
a day to see if the salving agencies at work were not successful un- 
aided. The master of the Celtic Chief, desiring that the Arcona, be- 
because of her great power, should hâve the most favorable position 
(which was occupied by the Intrepid), requested the master of that 
tug to cease towing, so that his line could be cast off, but he refused 
to yield. The ship's master then sent a note in writing to the same 
effect, stating as his reason for this action the désire "to make a good 
berth for the man of war," also offering to take the tug's line "from 
some other part of the ship" ; but, as the tug still stood firm, her line 
was eut by order of the ship's master. The Intrepid then made room 
for the Arcona, and continued to lie within hailing distance in case 
of need, though informed that her assistance would not be required 
further. It was a condition imposed by the commander of the Arcona 
that his vessel should hâve the Intrepid's position astern before giv- 
ing any aid. 

The Arcona dropped her port anchor dead astern of the Celtic Chief 
and a little outside of the position of the Hélène. After having parted 
her first line of manila, which appears to hâve been merely a mes- 
senger for another line, she passed a small wire line of her own to 
the ship and started ahead at increasing speed. The wire broke almost 
immediately. This was at about high tide, between 12 and 1 o'clock. 
She swung around to her anchor and drifted with the swell and cur- 
rent down rather close to the Hélène. She hove anchor, and, moving 
further eastward and seaward, dropped her port anchor again, this 
time directly ahead of the Mikahala's bow and some 300 or 400 feet 
distant therefrom. Her stern was then on a line directly ahead of 
the Mikahala's bow. She paid out more chain and swung westward 
toward the Hélène until she was half way between the Hélène and the 
Mikahala and seaward of them a fittle. She then ran a wire of her 
own and took one from the ship, started her engine ahead, and after 
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pulling for from five minutes to a half hour, broke the ship's wire at 
about 3 o'clock. She then attempted for several hours to get a long 
wire aboard the Celtic Chief, but failed, and again ran two wires, us- 
ing the ship's broken wire, which had been spliced and reinforced. 
Between 6 and 7 o'clock she had finally made fast and proceeded to 
"equalize" the wires and to then heave in on her anchor chain, not 
using her propellers at ail. She kept somewhat of a strain on her 
anchor chain thereafter until the ship floated. About 8 o'clock she 
turned on her two large searchlights, which afforded a favorable con- 
dition for the salvage opérations during the rest of the evening. 
The trial court said in the course of its opinion : 

"The élément of danger was clearly présent — not the danger of rough weath- 
er, though that was actually Imminent, but particularly the danger of the ship's 
being rapidly pounded to pièces on the coral sea bottoni, or thrown broadside on 
the reef, as the testimony shows to hâve been the case with other ships in this 
vieinity. She bumped considerably, and was violeutly shaken when lifted by 
the swells early in her stranding. Thèse dangers were relieved more and more 
as the salving ageneies came to her assistance. It does not take loug for a 
vessel so heavily weighted to open her seams when lifted and dropped upon a 
résistant sea bottom, the time of destruction being dépendent upon the stress 
of wind and wave, and that the weather and sea conditions were so favorable 
was a lucky circumstance. The cargo was practically ail of a character perish- 
able on exposure to sea water. The fact that no leak resulted in thèse three 
days on the reef shows how effectively her early bumping was checked. It will 
be said hère orne for ail that the ship was saved without material injury. 
There was danger to the men who lightered cargo into surf boats — es- 
pecially the Inter-Island men. The case was a différent one from that of light- 
ering from a large vessel rlding at anchor, and rising and falling with the 
swell, but to some of the men presented the péril of working in a small boat 
close to a solid body against which the sea was pounding, and under an over- 
hanging sling carrying several hundred pounds' weight, The danger to the 
other men engagea was nothing more than is commonly involved in a seaman's 
or stevedore's work, except, of course, the Increase of danger inhérent in work- 
ing under pressure and with engines and appliances strained to their limit of 
safety. The success of the lightering is demonstrated by the small amount of 
loss in the lightered cargo — only $1,441." 

The court below also made findings respecting the value of the salved 
property and the damage thereto, and the value of the salving ageneies 
of the respective libelants and their length of service, substantially 
as follows: 

Value of the Celtic Chief, $25,000; conceded value of the cargo, including 
the freight thereon, $111,000, less $1,441, the damage to the lightered cargo, 
leaving as the aggregate value of the property salved, $134,559. 

The findings regarding the values of the Inter-Island and the Miller 
vessels are as follows: 

"The value of the Inter-Island vessels, with their equipment, and the length 
of service of thèse vessels, according to their own witnesses, are as follows: 

"Mauna Kea, $325.000, engaged about 20 hours. 

"Hélène, $100,000, engaged about 42 hours. 
. "Mikahala, $40,000, engaged about 62 hours. 

"Likelike, $100,000, engaged about 12 hours. 

"The expenses of the Inter-Island opérations, exclusive of regular salaries 
and wages, were $3,561.77, including overtime of men, extra stevedores, launch 
hire, use of barge and donkey hoist, extra fuel, loss and dépréciation of ropes, 
Unes, and anchor chain and anchor. Overtime cost, $456; and extra steve- 
dores, $1,050. 
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"The hlghest value of the Inter-Island ships engagea at any one time waa 
$465,000; the lowest, $240,000. 

"The values of the Miller vessels engagea were, according to Captain Miller, 
as follows : 

"Concord, $3,000. 

"Mokolii, $8,000. 

"James Makee, $15,000. 

"Kalmiloa, $2,000. 

"Elizabeth, $4,000. 

"The value of the Miller anchor and tnckle was $12,000. The aggregate of 
thèse values is $44,000. The values vvere sliown, by comparison with tax re> 
turns and purchase priées and other data, to be so exaggerated that they can 
be safely discounted to one-half and still be very libéral." 

The court below made no finding in regard to the value of the In- 
trepid, which was, however, admitted to be $30,000. 

By its judgment the court fixed the aggregate value of the services 
of the salvage agents to be $30,000, and deducted therefrom $500 
for the services of the Arcona, leaving $29,500, which by the judg- 
ment was apportioned as follows: $4,000 to the Intrepid and her 
ofHcers and men, apportioned in a certain prescribed way; $8,000 
to the Miller Salvage Company, Limited, its officers and men, appor- 
tioned in a certain prescribed way; $17,500 to the Inter-Island Steam 
Navigation Company, Limited, apportioned in a certain prescribed way, 
together with an allowance to the last-named company in the sum of 
$2,046.77 for expenses, and apportioning the taxable costs of the 
proceeding as stated in the judgment. 

It is contended on the part of the appellees that the services of 
the Arcona amounted to nothing; that after her first lines parted, 
without any effect upon the stranded ship, her propellers were not 
used at ail until the ship was flbated, and that the lines used by the 
cruiser after the breaking of her other lines were never taut, but, 
on the contrary, had no strain upon them, and that she did not move 
at ail until after the Celtic Chief was floated and had approached 
very close to the cruiser, which latter then got out of the way by 
means of her propellers, and towed the ship out to sea, where she 
turned her over to the Mikahala, which towed her to an anchorage; 
that the fact that the ship, in coming off the reef , moved towards the 
Arcona, does not warrant the claim that the latter had any part in 
pulling the ship off, for the reason that she would naturally hâve 
moved that way, because the Inter-Island steamers were pulling from 
both sides of the stern of the ship and balanced each other. 

That might possibly be true, had the effective power of the latter 
boats been the same; but in view of their différence in that respect 
it is not at ail probable. On the contrary, the fact that the stern of 
the stranded ship, in coming off the reef, was drawn towards the 
Arcona, gives some confirmation at least to the testimony on behalf of 
the cruiser that her towing lines were at the time and for hours there- 
tofore had been taut, and is in support of the finding of the trial 
court tliat she tlius rendered some effective service in floating the 
ship. The court fixed $500 as the value of that service. Accepting 
that as correct, we are to inquire what as to the services of the other 
salvors. 
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[1] With the exception of the launch, in behalf of which no com- 
pensation was claimed, the Intrepid was the first vessel to offer or 
render any assistance to the stranded ship. It was, according to the 
évidence and findings, the Intrepid, with such aid as the launch ren- 
dered, that relieved the threatened danger of the ship swinging broad- 
side on the reef, from which position it would hâve been far more 
difncult to hâve removed her, if, indeed, it could hâve been done at 
ail. And that the danger was a real, présent one appears, not only 
from the statement of the master of the ship, but from the testimony 
of the pilot, Capt. Macaulay, whose conduct throughout the trouble 
very justly received the commendation of the court below. And that 
the subséquent hard pulling, at times at least, by the Intrepid on 
the stern of the ship, was - effective in preventing her from going 
further on the reef than she actually did go, is, we think, very likely. 
We do not, therefore, consider the award of $4,000 made by the trial 
court for the services of that vessel unreasonable in amount. 

It is contended, however, on the part of the appellant, that the 
Intrepid was discharged for cause, and that her claim for salvage 
was forfeited, because she refused to agrée to give her place to the 
cruiser Arcona. She undoubtedly was discharged by the master of 
the ship because of such refusai. That was about 12 :20 p. m. of 
Wednesday, at which time the tug had been pulling from about 7 a. 
m. of Monday, and she thereafter continued to stand by, offering her 
services, although notified that they would not be needed. It is urged 
in behalf of the latter that she did make room for the Arcona by mov- 
ing over towards one of the vessels of the Inter-Island Company, and 
thereby left sufficient room for the cruiser. We think, however, from 
the record, that it was the duty of the tug to hâve given place to the 
Arcona as directed by the master of the stranded ship, and that the 
latter was entirely justified in cutting the line of the tug and dis- 
chafging her. Nevertheless, in view of ail of the facts and circum- 
stances, we do not think that the award made by the court below for 
the services of the Intrepid actually rendered should for that reason 
be hère adjudged forfeited. 

[2] The services of the Inter-Island Company's vessels appear from 
the évidence and from the findings of the trial court to hâve been 
rendered promptly and with skill under the direction of the superin- 
tendent of the company, Capt. Haglund. It is contended on the part 
of the appellant that compensation for the services rendered by the 
Mauna Kea was forfeited by reason of the fact that prior to their 
being effective she was sent upon her regular run between the islands 
by the superintendent of the company, and the Hélène substituted in 
her stead. Before leaving she had been, as has been seen, engaged 
in pulling on the stranded ship about 20 hours, at times with a jerk, 
in the endeavor to move her, but without success. It must be re- 
membered that throughout the salvage opérations the weather was 
good, and that while there was a considérable swell, with the likeli- 
hood of strong'and steady southeasterly winds, and the possibility of 
a protracted gale, yet nothing of the sort occurred, and in view of 
the further fact that there were numerous other vessels immediately 
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available to render the necessary aid to the distressed ship, one of 
which was almost immediately put in the place of the Mauna Kea 
by the supérintendent of the Inter-Island Company, we do not think 
that the latter company should be deprived of a reasonable compen- 
sation for the services rendered by the Mauna Kea. 

The claim of that company is for the aggregate value of the serv- 
ices of ail of its vessels engaged in the undertaking, and in consider- 
ing what is a just sum to be allowed it for such services the value 
of the vessels engaged, the number of men employed, the length of 
time consumed, the situation and value of the salved property, and 
the danger attending the salvors and their property are ail to be con- 
sidered. While in almost ail salvage opérations there is more or less 
danger attending the salvors and the salving vessels, there appears in 
this case to hâve been no imminent, nor indeed any great, risk of any 
kind to any of them. Indeed, in so far as the vessels are concerned, 
the risk seems to hâve been very slight, and to hâve been confined to 
a possible collision or the possible fouling of propellers, growing out 
of the breaking or possible breaking of a line or lines. The weather 
was good and the sea calm, with but a moderate swell. In such cir- 
cumstances the risk to the vessels could not hâve been much. And 
in respect to the danger attending the boats and men engaged in light- 
ering the ship it is manifest from the évidence in the case and from 
the findings of the court that the danger to them was not great. The 
master of the Hélène, which did a part of the lightering, in answer 
to the question : 

"Referring to the opérations of the boats from the Mikahala and the Hélène 
In lightering, would those boats, In your judgment, and were they, in any posi- 
tion of danger in those opérations, in your judgment?" 

— said : 

"Not in extrême danger. They were in more or less danger by being along- 
side of the vessel by reason of the cargo that was being suspended over the 
sides on the burthen arms. If the swells happened to corne in when the sling 
of fertllizer was just on the gunwale of the boat, if it got in the right position 
it would capsize the boat Except for that, I do not think there was any dan- 
ger." 

The measure of compensation in salvage cases dépends wholly on 
the circumstances attending the services, and one of the principal in- 
grédients is the degree of péril to which the salvor exposes himself 
and his property. In the présent case, the property of the salvors 
not having been in much danger, too much effect should not be given 
to its value. The aggregate value of that of the Inter-Island Company 
"engaged at any one time" was fixed by the court below at $465,000 ; 
but in that respect the court was in error, for the Mauna Kea, whose 
value was fixed by it at $325,000, ceased its 20 hours' work and de- 
parted upon or just prior to the arrivai of the Hélène Tuesday morn- 
ing. The aggregate value of the three remaining vessels of the Inter- 
Island Company, namely, the Hélène, Mikahala, and Likelike, was 
$240,000. 

The court below, as has been seen from the statement of the case, 
allowed the Inter-Island Company $2,046.77 for expenses incurred in 
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its opérations, and $17,500 for the services rendered by its vessels 
and their officers and men. In The Flottbek, 118 Fed. 954, 964, 55 
C. C. A. 448, 458, this court, after quoting from its previous décision 
in the case of Simpson v. Dollar, 48 C. C. A. 663, 109 Fed. 814, 816, 
the following: 

"No exact criterion can be found for estimating the amount of salvage in 
any case. The judgments of courts nmst neeessarily dlfïer as to the précise 
amount to be aliowed under given cireumstanees. Where there has been no 
mistake in «fact, or application of an unwarranted rule of compensation in ar- 
riving at the award, and the amount aliowed cannot be clearly seen to be in- 
appropriate, the courts on appeal hâve been reluctant to disturb the décision 
of the trial court" 

— added : 

"But the appellate courts are the final arbiters, and it is their duty to dé- 
cide the question (earlcssly and impartially, with an eye single to reach the 
ends of justice"— citing The Sirius, 6 C. C. A. 614, 57 Fed. 851 ; The Elmbaak. 
16 C. C. A. 164, 69 Fed. 104, 109; The Haxby, 28 C. C. A. 33, 83 Fed. 715; 
The Brandywine, 31 C. C. A. 187, 87 Fed. 652 ; Ulster S. S. Co. v. Cape Fear 
Towing & Transportation Co., 36 C. C. A. 201, 94 Fed. 214, 219; The New 
Camélia, 44 C. C. A. 642, 105 Fed. 637. 

In view of ail of the facts and circumstances of the présent case, 
we are of the opinion that the award of $17,500 made to the Inter- 
Island Company was excessive, and should be reduced to $12,500. 

There remains for considération the award of $8,000 to the Miller 
Salvage Company, Limited, which was, in our opinion, not only more 
excessive in amount, but the writer is of opinion, in view of the con- 
duct of Capt. Miller, as disclosed by his own testimony, that the prin- 
ciples governing courts of admiralty preclude the making of any al- 
lowance to that company. He had charge of its opérations, and was 
manager of the company, and the owner of a majority of its stock — 
members of his family owning almost ail of the remainder. The actual 
value of the property used by his company in the salving opérations 
appears from his own testimony to hâve been grossly exaggerated in 
making and seeking to maintain its salvage claim — so much so, indeed, 
that the trial court said in its opinion that "said values can be safely 
discounted to one-half and still be very libéral." That the court was 
quite moderate in this statement, so far as the boats are concerned, 
is abundantly shown by the évidence, from which it appears that the 
Mokolii was 30 years old and cost Miller $350, the Kaimiloa was 70 
years old, the Elizabeth was a small launch, the Concord was more 
than 30 years old and cost Miller $850, and the James Makee was over 
30 years old and cost him $4,500, although he testified that she was 
worth $15,000 because of improvements that he had made fhereon, 
consisting mainly of a new windlass, which he testified he bought at 
auction from one Morgan for $500, and for which Morgan's books 
showed he paid $105 only. 

By the anchor of the Miller Company as finally placed, the value 
of which anchor was fixed by the court at $12,000, that company un- 
doubtedly rendered to the stranded ship valuable and meritorious serv- 
ice. Lightering done by it (contrary to Miller's own judgment and 
advice, but at the request of the master of the ship), while at first work- 
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ing harm, in that the direct tendency of it was to enable the current 
and swell to carry the ship further on the reef, ultimately was of ben- 
efit, for the reason, as is manifest from the évidence as well as from 
the findings, that the lightering, whicli, as has been seen, was also 
partly done by the Inter-Island Company, was an important élément 
in the work of freeing the ship. I should, therefore, hâve no difficulty 
in holding that the Miller Company was entitled to a reasonable al- 
lowance for the services it rendered, but for the conduct of Capt. 
Miller now to be mentioned. 

That the ship began to move about 8 o'clock in the evening of 
Wednesday, and made at least two "jumps" within a couple of hours, 
appears from the évidence without conflict ; and that Capt. Miller was 
told at 10 o'clock that evening by the captain of his boat Concord 
that the ship was coming off also appears without conflict. Richard 
Clarke, one of Miller's men, testified that he noticed the first jump 
between 8 and 10 p. m., and that he told Capt. Miller that the ship 
was coming off, to which he responded, "Shut up." It appears that 
about that time Miller was in the cabin of the ship with the ship's 
master, the pilot, Capt. Macaulay, and Capt. Haglund of the Inter- 
Island Company, taking lunch. Capt. Miller testified, among other 
things, that about 8 o'clock Wednesday evening he instructed his men 
to keep a strain on the ship, and by invitation of her master went to 
his cabin to take some lunch, where were also the pilot, Capt. Macaulay, 
and Capt. Haglund of the Inter-Island Company. We extract from 
his testimony as f ollows : 

"I went out on the deck every once In a wblle to see those men ; then I'd go 
back in the cabin there with the pilot and the captain. Stayed there and ate 
lunch and telling stoiies. Finally, when I got out on deck one time I met one 
of the men. He said: 'The ship is startiug. We're coming.' 'Slack on our 
Unes,' I said, 'little, very little.' He said: 'You corne hère and look at the 
range.' I went there to see the range, and thought she was moved a little. Ho 
I told the boys to keep on heaving away, and I'd show thein a trick or two be- 
fore morning. We went back into the room. The pilot was telling us a good 
story, and she felt a jump, and the captain jumped up, and he said, 'Pilot, she's 
moving ;' and he says: 'How the h—— can she move? They are not pulling. 
They won't start to pull until they get the signal.' * * * Capt. Henry said 
to him, 'Why, this maii's men is pulling,' pointing to me. Macaulay said : 'Sit 
still, sit still. He's only tightening his tackles. He can't get her off.' So the 
captain sat down again. He jumped out of the chair, of the seat, About, I 
should say, anywhere from 10 to 20 minutes later on, I cannot say exactly the 
time, she made another jump. You could feel it then strong, and that time 
the pilot jumped, and Henry jumped up and started to run to the companion- 
way. When they got up on deck, Macaulay went and looked over the stern, 
and he said, 'Bill, .yôur anchor is dragged;' and he looked over the stem, and 
he said, 'The anchor isn't dragging ; the ship's coming off ; look at the Arcona. 
See where she is!' and we'd shortened up the distance at least one-half, the 
probability is more. Then I said to him again, 'Look on your range lights ;' 
and he looked at the range lights, and the order was given, 'Fire your flre- 
works, and up your second signal light.' And everybody was flying around 
there pretty busy, chopping Unes and letting go hawsers. Before this, the inan 
— I think it was Dick Clarke ; I'm not sure — I)ick Clarke, I saw him out on 
deck, and then the Kanakas were shouting, 'She's coming! she's coming! and 
I didn't want the captain or Pilot Macaulay to know that the ship was coming 
off. * * * Just before she had fetched the second bump, I'd run out in the 
meantime. I knew the ship was moving. I could hear the Kanakas plain. I 
was afraid that they would hear it Q. How long before this time you rushed 
out did you tell thèse men to shut up? A. Oh, I had gone out between the two 
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bumps, after the flrst bump, when I got Macaulay and the captain quiet again, 
seated down telling stories again, and I had gone out in the meantime; then 
I corne back ; I'm frank to tell you I wanted them to stay down in the cabin. 
I wanted that ship to come off witliout their knowledge. * * * Q. Why 
did you want to keep the fact that you were pulling the Celtic Chief quiet from 
Capt. Henry and Pllot Macaulay? A. I'il tell you why. We'd started to work 
on that job in the morning, contrary to my own good judgment. In the flrst 
place, we had considérable dilhculty in getting Capt. Henry to adopt the plan 
of putting an anchor down and the Hélène. They had made an arrangement 
without — practically ignoring — me, and if the Celtic Chief came off or they had 
known that the Celtic Chief was being pulled off by the Miller Salvage Com- 
pany's équipaient, they would hâve given those signais to the German cruiser 
to begin pulling, and they would hâve shared in whatever glory and so far ex- 
pense. We'd hâve to share in the crédit of pulling her off. I wish your honor 
would permit me to say by way of interpolation that the German cruiser had 
absolutely no more to do with the actual pulling of that Celtic Chief than you." 

At page 1385 of the transcript Miller testified that he knew of his 
own knowledge that the ship was coming off because he — 

"saw the slack coming in a very little. I stayed there for a few minutes to 
assure myself to a dead certainty, and then went bac-k to the cabin for fear 
them fellows would come out." 

Further on in his testimony, in answer to the question, "Had you 
been out of the cabin during that time ?" the witness answered : 

"I came out between the two. I came out of that cabin at least a half a 
dozen times. I came out distinctly after the flrst bump. I came out to shut 
our men up. Q. You came up to shut up the first time? A. I had to come out 
and tell them between the bumps. I couldn't talk native, and I had to tell 
one of my men that spoke native to keep them fellows quiet." 

Further on in his testimony Capt. Miller was questioned and an- 
swered as follows: 

"Q. Now, you satisfied yourself that the Celtic Chief had come seaward sev- 
eral feet at that time, did you? A. Well, I satisfied myself she'd moved three 
or four feet. Q. At what time? A. At that time. Q. Did you go back and in- 
form Capt. Henry and Capt. Macaulay and Capt. Haglund about that? A. 
Capt. Haglund was not there. Q. Did you inform Capt. Henry and Capt 
Macaulay? A. No; I did not. Q. You didn't intend to? A. No; I didn't 
intend to. Q. You didn't want them to know anything about it? A. I did not. 
Q. And you went back down there and regaled yourself with lunch? A. I did. 
Q. And told stories back and forth? A. Yes. Q. In other words, it was your 
purpose to keep them in the dark about it? A. I didn't tell them that the ship 
was coming off. Q. You were trying to keep that from knowing? • A. I wasn't 
holding them. Q. I ain merely referring to the question to which you answer- 
ed you did not tell them that the ship was coming off. A. If I stated that — I 
had no power to keep them quiet. I would'nt hâve told them, however. Q. 
Preferred not to hâve them know? A. I preferred not to hâve them know, 
because I told our men two or three times to shut up their noise. Q. Did you 
make that the first time? A. The flrst time 1 didn't tell the men at al) of the 
fact that she was moving. Before the flrst bump those Kanakas knew as well 
as I knew it. Q. Now, didn't Dick Clarke come over to the cabin and call you 
out? A. He came out to the cabin door, and called me ouce. Q. Wasn't it 

just after that flrst bump that he came aft with ? A. Possibly, 

it may hâve been. Q. And he told you that she was coming? A. Dick called 
me and told me she was coming." 

On cross-examination Capt. Miller was further questioned and an- 
swered as follows : 

"Q. Now, you said that you didn't go directly up on the deck when you 
heard this first bump because you wanted to wait until Capt. Henry and Capt. 



766 230 FEDERAL REPORTER 

Macaulay had allayed their suspicions soroewhat, had been quieted down? A. 
Praetleally so. Q. That 1s to say, you mean by that that you didn't want them 
to get onto the fact that the Oeltlc Oliief was aetually afloatï A. That's right. 
Q. And you stayed there and helped to make them quiet? A. I stayed about 
10 or 15 minutes. Q. Even though you realized the Oeltlc Chief was coming 
off? A. I knew she was coming off." 

On cross-examination Capt. Miller was also questioned and an- 
swered as follows: 

"Q. You had been down In the cabin for some little tlme with Capt. Henry 
and Capt. Macaulay ? A. ïes. Q. Probably 10 or 15 minutes? A. Yes; pos- 
sibly. Q. After having been up on the deck, on the main deck? A. I think so. 
Q. And then you felt this burup, and Capt. Macaulay made the remark — No, 
it was Capt. Henry made the remark— A. No ; Capt. Henry. Capt. Macau- 
lay was telling the story. Q. And Capt. Henry made the remark that the ship 
must be coming off? A. He said, 'The ship's coming off.' Q. What did Capt. 
Macaulay say? A. He said: 'Sit down! Why, how can it corne off? They're 
not towing.' Capt. Henry said, "This man's got his anchor out.' Capt. Macau- 
lay said: 'Oh, sit down! Let me finish my story; she isn't coming off.' Q. 
Did you say anything at ail? A. I think I said to hlm then — He had said 
before, if Haglund had had any sensé he would hâve sent him a bottle of 
béer to eat with that lunch. Capt. Haglund had sent over a dish of sandwich- 
es and pies. I said to him, 'If you wait 10 or 15 minutes I'U put you alongside 
the Arcona and get some béer from them,' and Macaulay thought that was a 
good joke. Q. Henry thought it was a good joke? A. No ; Henry was un- 
easy — he was rather uneasy, because he jumped out of his chair quick. Q. 
Did you agrée with Capt. Macaulay, or did you agrée with Capt. Henry? A. 
Oh, I agreed with Macaulay. Q. What did you do that for? A. Well, I didn't 
want them to know that she was coming off. Q. So you were sure that she 
was coming off? A. I didn't tell Henry that the ship was coming off. I said, 
TU put you alongside that German cruiser in 20 minutes.' Q. In other words, 
you turned it into a sort of joke in telling them what you thought was the 
truth? A. Exactly. Q. In a jocular way? A. Sure, I did. Q. You did in- 
tend that they shouldn't know? A. As far as I could. Q. As far as you could, 
you gave that impression; you wanted to créa te that impression? A. I did. 
* * * Q. Well, then, isn't it the fact, Capt. Miller, that you were only out 
on deck once between the two burnps — that is, between the time you went out and 
told the men to shut up? A. The best of my recollection is that between the 
two bumps I only recolleet of going out on deck once. Q. And that was the 
time you went out and told the men to shut up? A. Yes; I told them to shut 
up then, but I may hâve told them before the first bump. Q. What were you 
doing down there in that cabin during that period of time; that is, between 
the first and second bumps after you had corne back into the cabin again? 
What were you doing at the time? A. Telling stories and exchanging expéri- 
ences. Q. Didn't you feel pretty sure that there would probably be another 
movement of the Celtic Chief in a short time? A. I did. I expected to feel 
our side, our stem, bump right into the German cruiser. Q. At any time? A. 
That's what I did. Q. Why weren't you out on the deck? A. I didn't want to 
see it. I wanted to feel it. Q. I want to know why it was that you stayed 
down there in the cabin? A. Because it suited me to do it. Q. That was a 
pretty critical moment of the salvage of the Celtic Chief? A. Sure it was. Q. 
Still you deliberately stayed down in the cabin, feeling that that ship was go- 
ing to come off at any time? A. I did. Q. What was your reason? A. 1 
didn't want them fellows on deck setting up any signal rockets. Q. And you 
stayed down there in order to keep them from sending up the signais? A. 1 
don't know that my présence with them kept them, but it — Q. That was your 
intention, at any rate? A. That was my intention. Q. Why didn't you want 
them — A. For this reason, if those rockets and signais had gone up, the Ger- 
man cruiser would hâve started pulling right away, and she would then claiin 
the crédit for pulling that ship off." 

The witness Miller was further questioned on cross-examination 
and answered as follows: 
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"Mr. Oison: I want ta ask a question. You sald that you hoped that the 
Celtic Chief would bump the Arcona? A. Yes. Q. One of the witnesses who 
bas already testified on behalf of the Miller Salvage Company testified to a 
similar wish expressed by you? A. Yes. Q. Was that— did you — why waa 
that spoken? A. I wasn't hère in the court when he testified. I'm taking 
your word that he did. Q. But I say, on the ship, was that wish expressed on 
the Celtic Chief while she was comlng olî ? A. It was expressed this way : 
I told those men: 'We'll show thein a trick or two before we get through with 
them to-night.' I think I told the men myself that we'd bump her rlght in 
the stern. Q. And you hoped you would? A. I don't know that I said I hoped 
we would. I intended to do it. Q. You intended to? A. I did. Q. You want- 
ed to bring her up near enough to bump? A. I wanted her to bump. Q. And 
in heaving on her then that was part of your intention? A. That was not 
part of my intention. Q. You knew that she was directly at stern, and you were 
so directing your appliances that she would bump her? A. That she would 
hâve bumped the Arcona, so there would hâve been no question about who 
pulled her off. That was my intention. That was in my mind. * * * 

"Mr. Oison: 1*11 withdraw my question. At the time, Capt Miller, did you 
stop to think that if the Celtic Chief did as you hoped she would, and in- 
tended that she would, narnely, that the Arcona — that the Celtic Chief should 
bump the Arcona, that she would be damaged? A. I knew that she wouldn't 
suffer any material damage. Q. Did you stop to think that the Celtic Chief 
would probably suffer more damage than the Arcona? A. Sure, she would 
hâve suffered some damage. Q. I asked you a definite question. Would she 
hâve suffered more damage than the Arcona? A. I think she would. Q. Did 
you stop to think of that at the time? A. I didn't stop to consider that 
Q. Now, then, the reason why — will you state the reason why you think she 
would hâve suffered the greater damage? A. Yes; because she was a lighter 
ship. Q. The Arcona was a steel vessel also? A. The Arcona was a steel 
vessel." 

To reward a salvor who willfully suppresses facts that might be 
of benefit to a distressed vessel, and who willfully so conducts his op- 
érations as to endanger it for his own glorification or pecuniary benefit, 
would be contrary to the very first principles governing courts of ad- 
miralty. Such courts take pleasure in rewarding liberally those who 
gallantly rush into dangers to préserve the lives and property of others 
when exposed to the dangers of shipwreck, without considering the 
pecuniary or other benefit that may corne to them, but will turn a deaf 
ear to ail those whose misconduct was so gross as that of the Miller 
Salvage Company, Limited, in the présent case. See The Boston, 3 
Fed. Cas. 932; The D. M. Hall, 7 Fed. Cas. 770, 772; The Howard, 
12 Fed. Cas. 630, 633 ; Pacific Mail S. S. Co. v. Commercial Pacific 
Cable Co., 173 Fed. 28, 97 C. C. A. 346; Abbott on Shipping (14th 
Ed.) p. 967; Jones, Salv. 124; Hughes, Admiralty, p. 139; Desty's 
Shipping and Admiralty, § 326; Carver's Carriage by Sea, § 346. 

To the ratio of apportionment of the respective awards made by the 
court below between the libelants and their respective officers and men 
we see no objection. I think the cases should be remanded, with di- 
rections to the court below to modify the decree in accordance with 
the views above expressed, and, as so modified, should stand affirmed 
— the costs in this court to be apportioned two-thirds against the ap- 
pellees, because of the large amount of unnecessary matter put into 
the record, and one-third against the appellant. 

GILBERT, Circuit Judge, and WOLVERTON, District Judge (con- 
curring). [3] We are unable to concur in the view that a salvage 
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award to the Miller Salvage Company should be denied for the reason 
that Miller withheld f rom the master of the Celtic Chief the informa- 
tion that the vessel was about to be rescued, or for the reason that 
Miller expressed the wish or purpose so to haul off the vessel as to 
cause her to bump the Arcona. It is not shown that Miller's suppres- 
sion of facts in any way endangered the distressed vessel. Although 
on the Monday preceding there had been a hazy condition which in- 
dicated the approach of a kona, the weather on Tuesday and Wednes- 
day was fine, with a light southerly wind. The other vessels were 
standing by awaiting the time of high tide, which was 1 a. m., when 
they expected to make a combined effort to pull the stranded vessel 
off. The sum and substance of the évidence is that Miller knew, per- 
haps two hours before the vessel came clear, that she had begun to 
move in response to the strain which his line was exerting, and that 
he said nothing about it. It does not appear that the vessel's move- 
ment could hâve been very materially hastened if others had known 
of it, and, if it be said that it was Miller's duty to relieve the anxiety 
of the master of the Celtic Chief, the answer is that the master might 
very readily hâve relieved his own anxiety by coming on deck and 
looking, instead of remaining as he did in the cabin, lunching and 
listening to the pilot's stories. Miller's conduct was evidently in- 
spired by that feeling of rivalry which is often manifested, and is gen- 
erally commendable, in the efforts of those who are striving together 
to accomplish a salvage service, and it was of the nature of that rivalry 
which the court refused to condemn in The Birdie, 7 Blatchf. 238, 
Fed. Cas. No. 1,432. In The D. M. Hall v. John Land, Fed. Cas. No. 
3,939, Judge Hoffman held that slight misconduct of sailors, not result- 
ing in any loss to claimants, should not reduce the amount of salvage. 

As to Miller's wish to bump the Arcona, nothing was done in pur- 
suance of it, and it resulted in nothing. It was a very human wish, 
for which Capt. Miller might perhaps hâve been pardoned, in view 
of the "half-heartedness" of the efforts of the Arcona's men, and their 
"gingerly" action in the fear of damage to their own vessel, which is 
observed in the opinion of the court below. Miller's attitude of mind 
toward the Arcona has been sufficiently penalized, we think, by the 
réduction which on that account the District Court made in the award 
to Miller's company. 

We agrée that the award to the Inter-Island Company should be re- 
duced to $12,500, and we are of the opinion that the award to the 
Miller Salvage Company should be likewise reduced to the sum of 
$6,500. It is ordered that the decree of the court below be modified 
accordingly. 



8CHMIDTMAN V. ATLANTIC PHOSPHATE & OIL COBP. 769 

SCHMIDTMAJST v. ATLANTIC PHOSPHATE & OIL COEP. et aL 

(Circuit Court of Appeals, Second Circuit. January 11, 1916.) 

Nos. 197, 198. 

1. Corporations <g=s566 — Receivers — Pbiorittes — Claims of Employés. 

Labor Law N. Y. (Consol. Law, c. 31) § 9, providing that, upon the ap- 
pointment of a receiver of a domestic corporation other than a moneyed 
corporation, the wages of the employés shall be preferred to every other 
debt or claim, does not give an employées claim for wages priority over 
the lien of a mortgage on property of a corporation, as statutes which dis- 
turb vested rights are not given such construction, unless their language 
clearly indicates an intention to change the existing law, and the statute 
la open to the construction that it gives a préférence only in unincumber- 
ed assets. 

[Ed. Note.— For other cases, see Corporations, Cent Dig. §§ 2283-2286 ; 
Dec. Dig. <©=566.] 

2. Corporations @=>559 — Receivers — Title of Receiver. 

A receiver of an insolvent corporation takes the property subject to 
existing liens ; the fact of insolvency and the appointaient of the receiv- 
er not impairing a valid contract lien. 

[Ed. Note.— For other cases, see Corporations, Cent Dig. §§ 2241-2252, 
2259 ; Dec. Dig. <S=j559.] 

3. Corporations <§=566 — Receivers — Pbiorittes — Claims of Employés. 

Labor Law N. Y. § 9, providing that, upon the appointaient of a receiv- 
er of a corporation organized under the laws of that state and doing busi- 
ness therein, the wages of employés shall be preferred to every other debt 
or claim, refers to the appointaient of a receiver of the whole property of 
the corporation, and not to a receivership in a suit to foreclose a mortgage 
on a single parcel of real estate owned by the corporation, and the fact 
that gênerai receivers were first appointed, and that when f oreclosure pro- 
ceedings were instituted the same persons were appointed receivers there- 
in, made no différence. 

[Ed. Note.— For other cases, see Corporations, Cent. Dig. §§ 2283-2286 ; 
Dec. Dig. @=»566.] 

4. Liens <S=>12 — Right to Priority of Payment. 

A person who has a spécifie lien on property is entitled to pay himself 
out of that property, and if it be insufflaient to prove his claim for the de- 
ficiency and share with unsecured creditors of his debtor in property not 
covered by the lien, and no other creditor is entitled to any part of the 
proceeds of property covered by the lien until the lienor is first paid. 

[Ed. Note. — For other cases, see Liens, Cent. Dig. § 18; Dec. Dig. 
@=>12.] 

Appeals from the District Court of the United States for the East- 
ern District of New York. 

Bill by Waldemar Schmidtman against the Atlantic Phosphate & 
Oil Corporation. From a decree, George Haefer, Jr., and others, ap- 
peal. Reversed. 

The Phosphate Corporation, ahove named, was organized under the laws of 
New York in 1913, and on July 1, 1913, it executed to the Astor Trust Compa- 
ny, as trustée, a mortgage upon its real estate, vessels, and certain other prop- 
erty to secure $1,438,000 face amount of interest-bearing bonds. On October 
19, 1914, Schmidtman, a gênerai creditor, filed a bill in the District Court, 
Eastern District of New York, alleglng insolvency of the corporation and pray- 
ing for the appointment of a receiver. Thereupon the court appointed Messrs. 
Oeland and Coxe temporary receivers. Claims of creditors were advertised 

<ô£=3For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
230 F.— 49 
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for, flled, and proved, and receivers flled a report thereon. On Dcember 12, 
1914, the mortgage trustée brought suit for foreclosure and sale because of 
default under the terms of the mortgage. The creditors' bill and foreclosure 
suit were Consolidated, and receivership in the former suit was duly extended 
to ail properties and franchises, covered by the mortgage. On March 4, 1915, 
decree of foreclosure and sale was entered, and the mortgaged property was 
thereafter sold for a gross price of $433,800. Many of the claims which bad 
been flled were so-called laborer's claims. The question arose whether, in the 
case of an insolvent New York corporation, debts of the corporation due to its 
laborers should be paid out of proceeds arising upon foreclosure. sale of real 
estate, vessels, and other property, before distribution of such proceeds upon 
the bonds and coupons secured by the mortgage? The question, coming duly 
on before the court, was answered by it in the affirmative, and decree was en- 
tered to that effect. From such decree this appeal is taken by the mortgage 
trustée and by représentatives of the bondholders. This question of priority 
of labor claims is the only one hère presented. Certain other questions as to 
various maritime liens on some of the vessels are not hère involved. 

White & Case and Sullivan & Cromwell, ail of New York City 
(Royall Victor and Ralph L. Collett, both of New York City, of 
counsel), for appellants Astor Trust Co. and others. 

George R. Cooper, of New York City, for appellant Wadman. 

F. Healy, of Providence, R. L, for wage claimants. 

Alexander & Ash, of New York City (Mark Ash and E. Ash, both 
of New York City, of counsel), for appellant Haefer. 

F. M. Silvia and Louis Shabshelowitz, both of Fall River, Mass., 
and Frank Healy, of Providence, R. L, for employés. 

Before LACOMBE, WARD, and ROGERS, Circuit Judges. 

LACOMBE, Circuit Judge. [1] The basis of the claim to priority 
is found in section 9 of New York Labor Law (chapter 415, § 8, Laws 
of 1897), which reads as follows: 

"Sec. 9. Upon the appointaient of a receiver of a partnership or of a corpo- 
ration organized under the laws of this state and doing business therein, oth- 
er than a moneyed corporation, the wages of the employés of such partnership 
or corporation shall be preferred to every other debt or claim." 

[2] Manifestly the statute involved is in dérogation of the common 
law and of common rights. It is a well-established principle that a re- 
ceiver of an insolvent corporation takes the property subject to exist- 
ing liens. The fact of insolvency and the fact of the appointaient 
of a receiver does not impair a valid contract lien. In this case the 
insolvent is not a public service corporation, such as a railroad, and 
therefore the principles enunciated in a well-known group of cases 
do not apply. Impairment of existing contract liens must be found 
in a statute, or they will not be found at ail. Statutes which disturb 
vested rights are to be closely scrutinized, and are not to be given such 
construction, unless their language clearly indicates an intention on 
the part of the Législature to change the existing law. 

The original act was passed in 1885 (chapter 376 of the Laws of that 
year). The only changes effected by the later act are thèse: (1) To 
include partnerships ; (2) to strike insurance companies out of the 
exception; (3) to describe the beneficiaries generally as "employés," 
receiving wages, instead of "employés, operatives and laborers," re- 
ceiving wages; and (4) to strike out the concluding words of the act 
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of 1885, "and shall be paid by the receiver from the moneys of such 
corporation which shall first corne to his hands." Why thèse last- 
quoted words were struck out we do not know. There seems to be 
no spécial sigificance in their deletion, since the words "shall be pre- 
ferred to every other debt or claim" are found in both acts. 

Since this act has been on the statute book for 30 years, it might be 
expected that opinions of the state courts would be found defmitely 
construing it. Strange to say such is not the fact. The briefs cite 
the following cases: People v. Remington, 45 Hun (N. Y.) 329; 
Franklin Trust Company v. N. A. R. R. Company, 11 App. Div. 249, 
42 N. Y. Supp. 211; Matter of Muller, 21 App. Div. 629, 47 N. Y. 
Supp. 277; Matter of Stryker, 158 N. Y. 526, 53 N. E. 525, 70 Am. 
St. Rep. 489; People v. Remington, 109 N. Y. 631, 16 N. E. 680; 
Palmer v. Van Santvoord, 153 N. Y. 612, 47 N. E. 915, 38 L. R. A. 
402. Thèse deal with other questions arising under the statute, e. g., 
who is and who is not an "employé," but, with the exception of an 
expression of opinion by a dissenting judge, there is nothing in them 
to indicate that the courts of this state construe the statute as displac- 
ing existing contract liens. 

[3] Since there is not satisfactory state court construction, we are 
forced to construe the act ourselves. The words "upon the appoint- 
ment of a receiver of a corporation" must mean the appointaient of 
a receiver of the whole property of the corporation. Certainly the 
section was not intended to apply where the foreclosure of a mort- 
gage on a single parcel of real estate, owned by corporation, brought 
about the appointment of a receiver in mortgage foreclosure. 

In the case at bar gênerai receivers were first appointed. The mère 
circumstance that when foreclosure proceedings were instituted the 
same persons were appointed receivers therein makes no différence. 
The question is this: Does the section displace a lien given to the 
holder of a debt by mortgage made subséquent to the statute and 
properly recorded, etc.? 

[4] The security afforded by a lien well recognized in law and 
equity has always been held entitled to considération. The person 
who has a spécifie lien on property is entitled to pay himself out of 
that property, and, if it be insufficient, then to prove his claim for 
deficiency and share with unsecured creditors in the proceeds of prop- 
erty not covered by his lien. No other créditer is entitled to any part 
of the proceeds of property covered by lien until the lienor is first 
paid. Thèse principles hâve been so well-settled for so long that it 
might fairly be supposed that a Législature seeking to exclude their 
application in certain cases would déclare its intention in unmistaka- 
ble language. Certainly the language of this statute is not "unmistak- 
abîe"; it may be construed to subordinate ail spécifie liens to claims 
for wages of employés ; it may also be construed to give the latter 
préférence only in unincumbered assets. 

An excellent illustration, showing how similar législation has im- 
pressed other courts, will be found in two Indiana statutes. Section 
7058, Burns' Ann. Stat. Ind. 1901, provides tha{ ail debts due any 
person for manual labor shall be a pref erred claim in ail cases against 
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a corporation, when its property shall pass into the hands of a re- 
ceiver; and such receiver shall first pay in full ail debts due for such 
labor before paying any otlier except legitimate costs and expenses. 
But the Indiana Suprême Court in McDaniel v. Osborn (1905) 166 
Ind. 1, 75 N. E. 647, 2 h. R. A. (N. S.) 615, 117 Am. St. Rep. 354, 
held that: 

"There is no intent manifest In the title, or from any language employed in 
the body of the statute under considération, that an employé should hâve or 
could acquire a lien upon ail the property of his employer on account of gên- 
erai manual or mechanical labor. * * * There is a very clear and mark- 
ed distinction between a preferred debt and a debt secured by a spécifie lien. 
A gênerai debt cannot become superior to another secured by a lien, unless ex- 
pressly made so by a valid law; and, if a statutory lien is to be created, 
the language employed should be spécifie in declaring the fact, as well as thé 
nature, character, and extent of such lien. * * * The obvious purpose of 
the Législature in tins enactment was to give laborers of the class named in 
the statute préférence in the payment of their claims from the estate of the 
insolvent employer, in the same sensé and to the same extent that préférence 
is given in the payment of funeral expenses under the statute for the adminis- 
tration of decedents' estâtes." 

The same state, however, passed another statute speciftcally dealing 
with coal miners. Section 5471, R. S. 1881 ; section 8596, Burns' 
Ann. Stat. Ind. 1908. It gave the miners a lien on the mine and ma- 
chinery, and provided that "such liens shall be paramdunt to ail other 
liens except the lien of the state for taxes." As might be supposed, 
the Indiana Suprême Court in Warren v. Sohn, 112 Ind. 213, 13 N. 
E. 863, held that a mortgage lien was subordinate to a miner's lien. 

The claimants refer to the following authorities: To Graham v. 
Magann Fawke Company, 118 Ky. 192, 80 S. W. 799, 4 Ann. Cas. 
1026; but in that cause the statute provided that the "lien of such 
employés shall be superior to the lien of any mortgage or other in- 
cumbrance." To Wimberly v. Mayberry, 94 Ala. 240, 10 South. 157, 
14 L. R. A. 305 ; but in that cause the statute provided that the em- 
ployé's lien "shall hâve priority over ail other liens, mortgages, or in- 
cumbrances." To Sitton v. Dubois, 14 Wash. 624, 45 Pac. 303 ; but 
in that cause the statute provided that "the lien created by the pro- 
visions of this section shall be prior to ail other liens." Thèse three 
opinions are not conclusive in the construction of the language of 
the New York statute. They indicate, however, that Législatures of 
other states, which intended to hâve employé's wages' claims displace 
liens, evidently thought it important to say so in express ternis. 

In three other states the language of the statute is substantially as 
it is in the New York act. In New Jersey the statute provides that 
the laborers shall "hâve a lien upon the amount due to them respective- 
ly, which shall be paid prior to any other debt or debts of the cor- 
poration." But the New Jersey courts hâve held that this secured 
to laborers priority only after the liens existing on the property at 
the adjudication of insolvency shall hâve been discharged. Hinkle 
v. Camden Safe D. Company, 47 N. J. Eq. 333, 21 Atl. 861 ; Wright 
v. Wynockie Iron Company, 48 N. J. Eq. 29, 21 Atl. 862. In Mis- 
souri the statute provides that "such laborers or employés shall be pre- 
ferred creditors, and shall be first paid in full." But the Court of 
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Appeals of Missouri, in Fitzgerald v. Meyer, 65 Mo. App. 665, held 
that there was "nothing in the statute to show that the lawmakers 
meant to disturb the prior vested rights of those holding mortgage 
security." A similar statute in Utah was similarly construed. Sait 
Lake L. Company v. Ibex M. & S. Company, 15 Utah, 445, 49 Pac. 
832. 

In construing a statute like this it is a safe rule for fédéral courts 
to follow, by analogy, the construction given by the United States 
Suprême Court to section 6372, U. S. Compiled Statutes (Rev. St. 
U. S. 3466), originally passed in 1799 (Act March 2, 1799, c. 22, § 
65). That section gives to the United States, on the death of an in- 
solvent debtor whose estate is not sufncient to pay "ail debts due from 
him," a priority of payment, declaring that the "debts due to the 
United States shall be first satisfied." Interpreting this statute liter- 
ally and upon the theory that a sum due under a mortgage is a debt 
under the statute, then the courts should hâve held that the govern- 
ment's debt is to be satisfied before the debt secured by a mortgage. 
But the Suprême Court has held otherwise consistently from the be- 
ginning, having laid down the rule in Conard v. Atlantic Insurance 
Co., 1 Pet. 386, 7 L. Ed. 189, in an opinion written by Justice Story, 
that the statute gives a mère right of prior payment out of the gênerai 
funds of the debtor and that it does not take precedence over a mort- 
gage debt. It is just as true now as it was then that the Suprême 
Court has never yet decided that the priority the statute gives divests 
a spécifie lien. 

The rule thus laid down is that by which we should be guided. The 
decree of the District Court should be reversed. This disposition of 
the cause will make it unnecessary to détermine whether or not there 
was error in refusing to classify some of thèse claimants as coming 
within the terms of the statute. 

Decree reversed. 



POST PTJB. CO. v. MURRAY. 

(Circuit Court of Appeals, First Circuit. March 7, 1916.) 

No. 1145. 

1. Post Office <S=14 — TInmailable Mattee — "Lotteby Sciieme" — "Gift En- 
terprise." 

Pénal Code (Act March 4, 1909, c. 321) § 213, 35 Stat 1129 (Comp. St. 
1913, § 10383), provides that no newspaper or publication of any kind 
containing any advertisements of any lottery, gift enterprise, or scheme 
of any kind ofliering prizes dépendent in whole or in part upon lot or 
chance, shall be deposited in or carried by the mails. A newspaper ad- 
vertised that its photographers would take pictures of women shoppers 
and publish the pictures with the heads eut off, and that ?5 would be paid 
to each lady photographed who identified her photo. Held, that this was 
not within the statute, as the particular kind of chance involved in the 
advertisement did not require a parting with anything by members of 
the public for the prize offered, and it did not amounb to a "lottery 
scheme," as a lottery involves a scheme for raising money by selling 
chances to share in a distribution of prizes, or a scheme for the distribu- 

<Ê=>For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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tion of prlzes by chance among persons purchasing tickets, wbile a "gift 
enterprise" contemplâtes a scheme in whleh présents are given as an in- 
ducement to members of the public to part with their money. 

[Ed. Note.— For other cases, see Post Office, Cent. Dig. § 21 ; Dec. Dig. 
®=»14. 

For other définitions, see Words and Phrases, First and Second Séries, 
Lottery.] 

2. Post Office <§=>14 — Mailàble Matter — Statutory Provisions. 

As Pénal Code, § 213, excluding from the mails newspapers containing 
advertisements of lotteries, etc., and prescribing as punishment for vio- 
lations a fine or imprisonment, is a highly pénal statute, it is not suscepti- 
ble of a libéral construction, bringing within its prohibitions press pub- 
lications not clearly within its ternis. 

[Ed. Note.— For other cases, see Post Office, Cent Dig. § 21 ; Dec. Dig. 
<S=>14.] 

3. Post Office <§=»14 — Mailable Mattek — Statutory Provisions. 

The exclusion of newspapers and other publications from the mails in 
the exercise of executive power is highly arbitrary in its character, and 
can only be justifled where the statute is clearly applicable to the supposed 
objectionable publication. 

[Ed. Note.— For other cases, see Post Office, Cent Dig. § 21 ; Dec. Dig. 
<®=>14.] 

Appeal from the District Court of the United States for the District 
of Massachusetts; Frédéric Dodge, Judge. 

Suit by the Post Publishing Company against William F. Murray, 
as Postmaster. From a decree for défendant, plaintifï appeals. Re- 
versed, with directions. 

Edmund A. Whitman, of Boston, Mass. (Elder, Whitman & Bar- 
num, of Boston, Mass., on the brief), for appellant. 

Louis Goldberg, Asst. U. S. Atty., of Boston, Mass. (George W. 
Anderson, U. S. Atty., of Boston, Mass., Horace J. Donnelly, of 
Washington, D. C, and Léo A. Rogers, Sp. Asst. U. S. Atty., of Bos- 
ton, Mass., on the brief), for appellee. 

Before PUTNAM and BINGHAM, Circuit Judges, and ALD- 
RICH, District Judge 

ALDRICH, District Judge. This is an equity proceeding in the 
District Court, in which the Post Publishing Company asked to be 
relieved from an order of the Boston postmaster, made under direc- 
tion of the Department at Washington, whereby certain issues of the 
Boston Post were excluded from the Boston post office and from the 
mails. The Boston Post is a newspaper published in Boston. 

On May 1, and May 2, 1915, it published a certain advertisement 
in which were represented pictures of headless women shoppers. The 
advertisement was in part as follows : 

"Attention, Ladies! 

"During this week Post Photographers will take snapshots in the Busy Bos- 
ton Shopping District of Fifty Women Shoppers. 

"Thèse pictures will be developed and illustrations made in the usual way, 
and then their Heads will be Cut of£ ! 

©=3For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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'The Headless Pictures will be published — twenty-flve In next Saturda/s 
Post and twenty-five in next Sunday's Post — numbered but without names. 
The names will not be known to the Post Photographers. 

"The Ladies Photographed are invited to identify the Headless Photos. 

"A Five Dollar Gold Pièce for Eaeh Identification. 

"Ladies who recognize themselves are invited to call at Roora 305, third 
floor, 257 Washington Street, Boston, between 2 p. m. and 5 p. m. on the fol- 
lowing Monday, May 3, Tuesday, May 4, or Wednesday, May 5, wearing the 
same hat and costume as when photographed. A woman représentative of the 
Sunday Post will be présent. As she will hâve at hand the missing heads duly 
numbered, she will be able to readily conflrm the identifications. Five Dollars 
in Gold will bé presented to each photographed shopper who is thus identified, 
but payment will be made only to the originals of the photographs. A list of 
identifications will be published. 

"S250 for 50 Ladies Who Recognize Themselves." 

Under departmental interprétation of the act of Congress in re- 
spect to lotteries, games of chance, and gift enterprises, the Post 
was excluded from the Boston post office and from the mails. Sec- 
tion 213 of the Pénal Code of the United States in question is as fol- 
lows, and the material provisions thereof are italicized: 

"No letter, package, postal card, or circular concerning any lottery, gift en- 
terprise, or similar scheme offering prizes dépendent in whole or In part upon 
lot or chance ; and no lottery ticket or part thereof, or paper, certificate, or in- 
strument purporting to be or to represent a ticket, chance, share, or interest in 
or dépendent upon the event of a lottery, gift enterprise, or similar scheme of- 
fering prizes dépendent In whole or in part upon lot or chance; and no check, 
draft, MU, money, postal note, or money order, for the purchase of any ticket or 
part thereof, or of any share or chance in any such lottery, gift enterprise, or 
scheme; and no ncicspaper, circular, pamphlet, or publication of any kind con- 
taining any advertisement s of any lottery, gift enterprise or scheme of any 
kind offerin-g priées dépendent in whole or in part upon lot or chance, or con- 
taining any list of the prizes drawn or awarded by means of * * * such 
lottery, gift enterprise, or scheme, whether said list contains any part or ail 
of suen prizes, shall be deposited in or carried by the mails of the Unit- 
ed States, or be delivered by any postmaster or letter carrier. Whoever shall 
knowingly deposit or cause to be deposited, or shall knowingly send or cause 
to be sent, anything to be conveyed or delivered by mail in violation of the 
provisions of this section, or shall knowingly deliver or cause to be delivered 
by mail anything herein forbidden to be carried by mail, shall be fined not 
more than one thousand dollars, or imprisoned not more than two years, or 
both ; and for any subséquent offense shall be imprisoned not niore than five 
years." 

The District Court denied relief, and construed the advertisement 
as one presenting a scheme prohibited by the statute, and the peti- 
tioner appealed. 

[1] It seems to us quite impossible, under the rule of strict and 
literal construction of the statute, to accept the advertisement in ques- 
tion as one containing the éléments of wrong involved in the schemes 
against which the statute was directed. The advertisement, or 
scheme, in question does not seem to be like any of the kinds or 
types of wrong against which the act of Congress was directed. It 
did not présent a lottery scheme, because a lottery involves a scheme 
for raising money by selling chances to share in a distribution of 
prizes — a scheme for the distribution of prizes by chance among per- 
sons purchasing tickets. It was not a gift enterprise, because a gift 
enterprise contemplâtes a scheme in which publishers or sellers give 
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présents as an inducement to members of the public to part with their 
money. Nor did it présent the kind of lot or chance which the act of 
Congress was striking against, because the particular kind of chance 
involved in the advertisement in question did not require a parting 
with anything by members of the public for the prize offered. 

[2] Congress and the courts are cautious about placing restric- 
tions upon the liberty of press publications, and, as the statute in 
question is a highly pénal one, it is not susceptible of a libéral con- 
struction to the end that press publications not clearly within its terms 
shall be brought within its prohibitions. 

[3] The exercise of executive power, like that of excluding news- 
papers and other publications from the mails, is highly arbitrary in 
its character, and can only be justified where the statute is cleariy ap- 
plicable to the supposed objectionable publication. 

The advertisement in question, while ingenious, and rather grue- 
some in some of its phases, after ail involved only harmless novelty, 
promoted probably by the radical change in women's street costume, 
and carried forward with the purpose of attracting attention to the 
newspaper and of increasing its circulation, rather than as a scheme 
involving direct and spécifie intent to induce members of the public 
to part with money, which seems to be a necessary élément of the 
statute against lotteries, gift enterprises and games of chance. 

Under this curious advertisement, which involved pictures of head- 
less women in street costume, there was nothing for the woman who 
was curious enough to be in the shopping district at the appointed 
time to pay, to buy, or to lose by failure of identity, and while losing 
nothing in the event of failure, her gain was to dépend, not upon 
chance, in the ordinary acceptation of that term as used in the stat- 
ute, but upon the fact of identity. If she established her identity 
through the instrumentality of the headless picture, she was to get 
the $5 gold pièce, and if she failed to establish her identity she lost 
nothing, and her comforting compensation would happily resuit 
through the satisfaction of féminine curiosity ; and in the given indi- 
vidual instances the publisher was not to gain anything by the fact 
of identity or failure of identity, but was to lose if the fact of identity 
was established. Thus the conclusion must be that there was no spé- 
cial intent to cheat or induce members of the public into buying 
something, or paying something for a chance. Instead of being that, 
it was a situation in which there was a gênerai intent and gênerai pur- 
pose to présent something which the publisher thought would be at- 
tractive, and which would catch the eye and increase the circulation 
of the paper. We view this curious conception more as a playful one, 
though slightly sportive, and as one possibly involving the idea of 
burlesquing a little the street costume of women, thereby attracting 
public attention, with the view of increasing the circulation of the 
publication, rather than as a deliberate scheme to wrong members of 
the public. 

Such being the idea of the publisher, and there being little, if any, 
élément of chance in the scheme, and whatever chance there was be- 
ing one which would make the publisher the loser rather than the' 
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gainer, and the woman the gainer rather than the loser, it would not 
seem to be within the class of wrongs covered by the statute. It is 
impossible to find in the advertisement the necessary spécifie intent 
to cheat members of the public through advertising a chance enter- 
prise. 

This advertising enterprise is so far sui generis that we get little 
aid from the authorities cited with respect to the statute in question. 
It is enough to say that they ail apparently proceed upon the idea 
that the statute was directed against schemes which involved spécifie 
intent to induce members of the public to part with money, and 
schemes under which they were to get something of a value which 
they knew not of, and under which, as a rule, the originator of the 
scheme intended to chance off things at a value less than their real 
value. 

We only refer to the interesting discussion by Chief Justice Perley, 
with référence to gift enterprises. State v. Clarke, 33 N. H. 329, 66 
Am. Dec. 723. The fédéral statute, generally speaking, is in conform- 
ity with substantially similar statutory enactments in the various 
states, and the opinion of Chief Justice Perley is interesting, because 
it points out, in a very clear way, the idea that thèse statutes are ef- 
fective against enterprises and schemes which induce or cheat mem- 
bers of the public into parting with their money on the idea that they 
are to get something through lot, chance, or expectancy, with the re- 
suit, in the end, of being cheated. 

We cannot view the advertisement in question as one involving the 
spécifie wrongful intent necessary to bring it within the purview of 
the pénal statute under considération. 

The decree of the District Court is reversed, with directions for 
further proceedings not inconsistent with this opinion and for pro- 
ceedings to the end that the relief sought shall be granted. 



THE MACHIGONNE. 

(Circuit Court of Appeals, First Circuit. February 15, 1916.) 

No. 1144. 

Collision <S=^56— Overtaking Steam Vessels— Fauxt. 

Evidence held not to sustain the claim of a steamer which, on a slightiy 
cropsing but nearly overtaking course, had come into collision with and 
sunk a smaller and slower motor-propelled schooner, that the latter chang- 
ea her course just bel'ore the collision and was chargeable with contribu- 
tory fanlt. 

[Ed. Note.— For other cases, see Collision, Dec. DIg. <S=>56.] 

Appeal from the District Court of the United States for the Dis- 
trict of Massachusetts; James M. Morton, Judge. 

Suit in admiralty for collision by Jacob F. Brown, owner of the fish- 
ing schooner' Priscilla, and others, against the steamer Machigonne; 
Boston, Nahant & Pines Steamboat Company, claimant. Decree for 
libelants, and claimant appeals. Affirmed. 

<S=>For other cases see sauie tapie & KEY-NUMBEK in ail Key-Numbered Digests & Indexes 
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Edward E. Blodgett and Albert T. Gould, both of Boston, Mass. 
(Blodgett, Jones, Bumham & Bingham, of Boston, Mass., on tlie brief), 
for appellant. 

G. Philip Wardner, of Boston, Mass., for appellees. 

Before PUTNAM, DODGE, and BINGHAM, Circuit Judges. 

DODGE, Circuit Judge. The owner of the fishing schooner Pris- 
cilla, of Boston, together with her master on the trip below mentioned, 
filed this libel, on behalf of themselves and of her crew on the same 
trip, against the steamer Machigonne, of Boston, to recover damages 
for the sinking of the schooner, caused by a collision between the two 
vessels in the upper harbor of Boston on June 24, 1913. 

In the District Court the Machigonne was held solely in fault. Her 
owner and claimant, the Boston, Nahant & Pines Steamboat Company, 
appeals from the decree; not contending that she should hâve been 
held free from fault, but contending that the schooner should hâve 
been held also in fault. 

The Priscilla, though ordinarily a schooner, had a gasoline motor 
engine, by whose povver alone she was being propelled. Her sails 
were furled. For the purposes of the applicable Inland Rules, there- 
fore, the collision was between two "steam vessels," not between a 
"steam vessel" and a "sailing vessel." See the "preliminary" para- 
graph of the Rules, 30 Stat. 96 (Comp. St. 1913, § 7873). 

The collision happened a little before one o'clock in the afternoon, 
the weather being clear, the water srnooth, and the wind light. Having 
left T Wharf shortly after noon, the Priscilla was proceeding down 
the harbor, bound outward on a sword-fishing trip, but intending to 
stop on the way at a station near Commonwealth Dock, in South Bos- 
ton, to take on board a supply of gasoline. The Machigonne, a passen- 
ger boat making regular trips between Boston and Nahant, had left 
her dock at Otis Wharf at about 25 minutes before 1 o'clock, also 
bound down the harbor, on her way to Nahant. The collision was at 
a point near Channel Buoy No. 7, a black buoy on the southerly edge 
of the deep-water channel, and somewhat above Commonwealth Dock. 
This buoy is just about half a mile from a point off T Wharf; and 
a very little less than half a mile from a point off Otis Wharf. From 
the first-mentioned point it bears about southeast by south ; from the 
second, about east southeast. The above facts are not disputed, and 
it is àdmitted by the pleadings that the Machigonne's bow collided with 
the Priscilla's stern near the last stanchion aft, on the starboard side, 
cutting into her so that she filled and sank shortly afterward. 

Both vessels had the tide, which was flood, against them. Up to a 
time when collision was imminent, the Machigonne's speed had been 
from 10 to 12 knots ; the Priscilla's from 3 to 4. 

The Priscilla was being steered by her master; four of her crew 
were on deck, one of them being on lookout forward. Ail of thèse 
testified as witnesses at the trial. In the Machigonne's pilot house 
were her captain, pilot and quartermaster, ail of whom testified at the 
trial, as did also her engineer, who was below. She had no lookout 
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statïoned forward af her pilot house, which was 40 feet aft from her 
stern. There were no other witnesses from on board her. 

While on their way toward the place of collision, both vessels had 
had in view ahead of them a large coal-laden steamer, the Malden, 
which had been anchored on the southerly side of the deep-water chan- 
nel, about off the Commonwealth Dock, and not far below Buoy 7. 
The Malden was seen to be getting up her anchor and getting under 
way as they approached her. With both the Machigonne and Priscilia, 
it had been a question on which side of the Malden to head. 

The schooner had covered a good part of the distance between T 
Wharf and Buoy 7, before the steamer started, and was the first of 
the two vessels required to shape her course with référence to the 
Malden. Her master, according to his own testimony, having steered 
southeast by south from off T Wharf, çhanged this course to about 
southeast by east under a port helm, which would hâve carried him 
outside the Malden, had that vessel not gathered a speed exceeding the 
schooner's and gone down channel at a faster rate, before the schooner 
came up with her. Finding that she would not hâve to pass the Mal- 
den, he brought the schooner back to her original course of southeast 
by south, which he then maintained until the collision without further 
change. At the time this last change of helm was made, he saw the 
Machigonne coming after him at a considérable distance behind the 
schooner, further from her than the schooner was from the Malden, 
and bearing over the schooner's starboard quarter. 

We find no reason to doubt that this testimony truly states the rela- 
tive positions of the two vessels at the time ; and if there was no fur- 
ther change of course on the^ schooner's part, the Machigonne was 
solely to blâme for striking the schooner. The respective courses, and 
speeds of the two vessels involved risk of collision ; she was the over- 
taking vessel, she had time and room enough in which to keep clear, 
and might easily hâve done so if due care on her part had been used. 
To escape this resuit, the steamer is obliged to rely upon a claim that 
the schooner, instead of maintaining her course down channel, sudden- 
ly changed it so as to head toward the South Boston shore, directly 
across the steamer's course, when the vessels were so close to each 
other as to leave the steamer no opportunity of avoiding collision. 

We find nothing in the évidence from the schooner as a whole, what- 
ever the discrepancies it contains, sufhcient to establish or materially 
assist this claim, and the witnesses from the steamer are not in a posi- 
tion to establish it, for the reason that, on their own statements, they 
were not watching the schooner or her movements, and first became 
aware that she was dangerously near them when they found them- 
selves in imminent danger of collision with her. The only lookout be- 
ing kept on board her was from her pilot house, and of the three per- 
sons there, only two were concerning themselves with the steamer's 
navigation or with any other vessel in sight. Thèse were the pilot, 
who was steering, and the captain, standing on the starboard side of 
the wheel. The quartermaster, on the other side of the wheel, wai 
busy with a book wherein he was setting down the number of passen- 
gers. 
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According to the pilot's testimony, the steamer's course was east 
sputheast from off Otis Wharf, with the Malden very nearly ahead, 
a trifle, if anything, on the starboard bow. Intending at first to leave 
the Malden on his port side and pass between her and Commonwealth 
Dock, the steamer's helm was ported a little, but while answering this 
change of helm, the Malden was found to be also directing her course 
to starboard. Fearing that there might not be roorn enough to pass 
her on that side, there being other vessels at anchor in that direction 
further down, the helm was changed to starboard sufficiently to put 
the steamer on a course carrying her outside the Malden, and then 
steadied. It was after this had been done that he first saw anything 
of the schooner. She was then, according to him, not over 300 feet 
away, crossing the steamer's course almost at right angles and swing- 
ing to starboard. Although the engines were at once reversed and the 
wheel put hard to starboard, collision followed, the vessels being near- 
ly at right angles when the steamer's bow hit the schooner as above. 

According to the captain's testimony, he had noticed the schooner 
going down stream while backing his steamer out from Otis Wharf. 
How far down she then was, he does not say. He appears to hâve 
taken little notice of her then, and no further notice of her until he 
discovered her, a few seconds after the pilot had headed the steamer 
so as to go outside the Malden, on the steamer's port bow, crossing 
her course, heading as if to pass under the Malden's stem, and so near 
as to cause him to signal instantly for full speed astern and order the 
steamer's wheel hard to starboard. The vessels struck, according to 
him, almost at a right angle. The quartermaster saw the schooner 
"just when it happened." A diagram drawn by him would indicate 
.the #ngle of the collision to hâve been considerably more than a right 
angle. 

Testimony coming from witnesses who, like the captain and pilot, 
charged with the navigation of a steamer running at high speed, strike 
a vessel they are bound to avoid, in broad daylight, without having tak- 
en any notice of her until they are on the point of striking her, is not 
testimony such as can be expected to convince the court that they 
would not hâve struck her at ail but for an unexpected change of her 
course such as to bring her directly across their own. We think it évi- 
dent, as did the District Court, that their attention had been directed 
solely to the Malden, and none of it given to the schooner until too 
late. 

Their évidence fails to convince us that the steamer in fact struck 
the schooner at a right angle. With the exception of a diagram made 
by one witness, who was not taking any part in her navigation at the 
time, the évidence of ail the witnesses from the schooner is to the con- 
trary; nor do we think the argument from the nature of the injury 
to the schooner's hull, as ascertained 'after she was raised, strong 
enough to establish the fact. Going, as she was, nearly at full speed, 
the steamer could hardly strike a vessel so much smaller on the quar- 
ter without instantly swinging her around; and in view of this fact, 
neither the estimâtes of witnesses who had not observed' the entire 
approach of the vessels as to the angle of collision, nor opinions f orm- 
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ed from examination of the injuries to the hull as to the "angle of the 
break," can hâve much weight. 

The master of the schooner called at the Steamboat Company's of- 
fice directly after the collision, on the same afternoon, and the appel- 
lant relies on admissions he is said to hâve then and there made re- 
garding the manner in which the collision happened. The évidence 
is contradictory as to vvhat was said and done at the time. We are 
not satisfied that any admissions were then made which materially con- 
flicted with the master's testimony as summarized above. Neither the 
diagram which he admits having made, nor that made by Mr. Sherman 
and claimed to hâve been approved by him seem to us necessarily in- 
consistent with that testimony. 

The alleged sudden change of course on the schooner's part is ob- 
viously one which she could hâve had no motive to make, but, on the 
contrary, every motive to avoid making. We do not think the évidence 
sufficient to prove that she ever made it. We therefore agrée with the 
conclusions of the District Court. It is unnecessary to deal separately 
with each of the assignments of error. 

The decree of the District Court is affirmed, with interest, and the 
appellees recover their costs of appeal. 



SOHNEPFE v. SCHNEPFE et al. 

(Circuit Court of Appeals, Fourth Circuit. February 24, 1916.) 

No. 1407. 

1. JUDGMENT <§=>688 CONCLTJSIVENESS PARTIES CONCLUDED. 

A testator's widow brought suit in a state court to require his executor 
to pay her $12,000, under an antenuptial contract whereby the testator 
proniised to pay her that sum in lieu of any dower interest in his estate, 
and obtained a decree requiring the executor to pay such sum. There- 
after a son brought an action to recover from her his share of the amount 
paid and the share of another son, on allégations similar to those made by 
the executor in the former suit He contended that the amount named 
in the antenuptial agreement was a charge upon real estate, and not 
collectible out of personal property- and that as the testator's will dis- 
posed of Personal property only, and gave the executor no interest in 
real estate, the executor did not represent the testator's heirs in the 
former suit, and that he was not bound by the decree. Ileld, that the 
executor represented ail parties having any interest in the Personal 
property as to any claim or liability payable out of his personal property. 

[Ed. Note. — For other cases, see Judgment, Cent. Dig. § 1211 ; Dec. Dig. 
©=>6S8.] 

2. Judgment ©=688 — Conclusiveness — Matters Concluded. 

It was the right and duty of the executor to set up any valid défense 
when sued by the widow, including the défense that she had no right of 
action, because the $12,000 was only a charge upon real estate and not 
an enforceable demand against personal property, and plaintiff was 
therefore bound by the decree against the executor, wiether such défense 
was set up or not, as a judgment is conclusive as to défenses which 
might hâve been presented, though they were not presented. 

[Ed. Note. — For other cases, see Judgment, Cent Dig. § 1211 ; Dec. Dig. 
<S=>688.] 

©=»For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexe» 
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S. Courts <®=>365 — Local Law — Following State Décision. 

The questions whether the wîdow could maintain an équitable action, 
and whether there was a failure of considération because of her abandon- 
nant of the testator, were purely questions of local law, and the décision 
of the state court of last resort was conclusive, and not open to review in 
a fédéral court 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 950, &52, 955, 969- 
971; Dec. Dig. <g=>365.] 

Appeal from the District Court of the United States for the District 
of Maryland, at Baltimore; John C. Rose, Judge. 

Action by John Frederick Schnepfe against Caroline M. Schnepfe 
and another. From a decree dismissing the bill, plaintifE appeals. 
Affirmed. 

George G. Schnepfe, of Baltimore, Md., for appellant. 
William Colton and Frederick N. Tannar, both of Baltimore, Md., 
for appellees. 

Before KNAPP and WOODS, Circuit Judges, and WADDILL, 
District Judge. 

KNAPP, Circuit Judge. In June, 1904, Caroline Mahle, a widow, 
and John Henry Schnepfe, entered into an antenuptial contract, which 
begins with the f ollowing récital : 

"Whereas, a marriage is intended to be solemnized between the sald Caroline 
Mahle and John Henry Schnepfe, and in view of which they désire to provide 
that certain real and personal property shall, after the said intended marriage 
has taken place, be possessed, enjoyed and dlsposed of as though they 
were unmarried. * * * " 

The first paragraph of this contract provided that Caroline Mahle, 
"in considération of the said intended marriage and certain other 
good and valuable considérations," should continue to possess the real 
and personal property which she then owned, with power to dispose 
of it, absolutely or conditionally, by deed or will, notwithstanding her 
coverture; and a similar provision was made as to property acquired 
by her during coverture, Mr. Schnepfe agreeing to unité with her in 
the exécution of such deeds and conveyances as might be required. 

The second paragraph provided as follows: 

"In considération of the said Caroline Mahle uniting in marriage with the 
said John Henry Schnepfe, the said John Henry Schnepfe doth agrée to pay, 
in lieu of any dower interest which she, the said Caroline Mahle, would ac- 
quire in his, the said John Henry Schnepfe's, estate, the sum of $12,000.00; 
the said $12,000.00 to be paid to the said Caroline Mahle upon the death of 
the said John Henry Schnepfe out of whatever estate the said John Henry 
Schnepfe may die seised of, said payaient to be made prior to the distribution 
of said estate." 

It was also agreed that in the event of the death of Caroline Mahle 
during Schnepfe's lifetime he was to pay the $12,000 to her children 
by her former husband, and he further agreed to relinquish ail right, 
title and interest which he might acquire by way of curtesy in her 
estate. 

The marriage followed soon afterwards, and Schnepfe died in No- 

©s»For other cases see samo topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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vember, 1913. In January, 1914, the $12,000 not having been paid, 
Mrs. Schnepfe brought an equity suit in circuit court No. 2 of Balti- 
more city against the executor of the last will and testament of her 
deceased husband. The trial of the case resulted in a decree which 
required the executor to pay complainant the sum of $12,000 and costs 
of the proceedings. The executor appealed to the Court of Appeals 
of Maryland, and that court in December, 1914, affirmed the decree. 
Schnepfe v. Schnepfe, 124 Md. 330, 92 Atl. 891. The opinion of 
Boyd, C. ]., contains a full and careful discussion of the questions in- 
volved. 

In April, 1915, this action was brought by the appellant, a son of 
John Henry Schnepfe, and a citizen of the state of Alabama, against 
the executor and Mrs. Schnepfe, to recover from her his share as 
heir at law, and also the share of a brother assigned to him, of the 
$12,000 which had been paid to her, on the ground that such payment 
was illégal and operated to deprive him of property to which he was 
justly entitled. The voluminous bill of complaint sets up, among 
other things, the same facts alleged in the answer of the execu- 
tor to Mrs. Schnepfe's suit in the state court, and the exhibits in- 
clude ail the proceedings in that suit. The executor by way of an- 
swer admitted ail the allégations of the bill. Mrs. Schnepfe filed 
a motion to dismiss on various grounds, the substance of which is 
that the facts alleged in the bill do not state a cause of action or entitle 
the complainant to équitable relief. The learned District Judge, after 
hearing the parties, dismissed the bill, for the declared reason, as as- 
serted in appellant's brief : 

"This is in effect an attempt to set aside a decree of the Court of Appeals 
of Maryland." 

The appellant contends, if we understand his argument, that the 
$12,000 named in the antenuptial agreement was a charge upon real 
estate and not collectible out of the personal property lef t by Schnepfe ; 
that his will disposed of personal property only and gave the executor 
no right or interest in real estate ; that therefore the executor did not 
represent in the state court the heirs of the testator, meaning the per- 
sons to whom any real estate owned by him descended; and conse- 
quently that appellant is not bound by the decree of that court, and 
has not had his day in court as to the controversy hère presented. 

[1,2] But the obvious answer to this contention is that the execu- 
tor did represent ail parties having any interest in the personal prop- 
erty of the deceased, and also represented them as to any claim or lia- 
bility payable out of his personal property. 18 Cyc. 955 ; Cowen v. 
Adams, 78 Fed. 536, 24 C. C. A. 198. When Mrs. Schnepfe sued in 
the state court to compel payment of the $12,000 out of the personal 
estate in the hands of the executor, it was his right and duty to set 
up any valid ground of défense including the défense that the ante- 
nuptial agreement gave no right of action against him, because the 
$12,000 was not an enforceable demand against personal property, 
but only a charge upon real estatç, with which the executor had noth- 
ing to do. And for the purposes of this case it is unimportant whether 
or not that défense was set up in the answer and urged at the trial ; it 
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is sufficient if there was opportunity to make it, and this seems to us 
to be beyond question. The appellant was therefore represented by 
the executor in that suit, because it was a suit to enforce payment of 
the $12,000 out of the personal property, and it follows that he has 
had his day in court as to that question and is bound by the decree. 
As the Suprême Court said in the leading case of Cromwell v. County 
of Sac, 94 U. S. 351, 24 L. Ed. 195 : 

"Thus, for example, a judgment rendered upon a promissory note is con- 
clusive as to the validity of the instrument and the amount due upon it, al- 
though it be subsequently alleged that perfect défenses actually existed, of 
which no proof was offered, such as forgery, want of considération, or pay- 
ment. If such défenses were not presented in the action, and established by 
compétent évidence, the subséquent allégation of their existence is of no légal 
conséquence. The judgment is as conclusive, so far as future proceedings at 
lavv are coneerned, as though the défenses never existed. The language, there- 
fore, which is so often used, that a judgment estops not only as to every 
ground of recovery or défense actually presented in the action, but also as 
to every ground which might hâve been presented, is strictly accurate, when 
applied to the deniand or claim in controversy." 

[3] It is argued that appellant is not bound by the Maryland de- 
cree, because any claim of Mrs. Schnepfe for payment of the $12,000 
out of the personal property was not cognizable by a court of equity, 
but could be enforced only, if at ail, in an action at law, and that there- 
fore the court was without jurisdiction to render the decree. But 
manifestly the question whether she could maintain an équitable action 
was purely one of local law, and the décision of the state court of last 
resort is conclusive upon that question. If we are right in what has 
already been said, the appellant was represented in that suit by the ex- 
ecutor, and the ruling against him upon the issue of jurisdiction is not 
open to review in a fédéral court. 

The saine principle applies to the claim that there was failure of 
considération for the $12,000 because Mrs. Schnepfe is alleged to 
hâve abandoned her husband for such length of time and under such 
circumstances as entitled him to a divorce, which would hâve annulled 
the antenuptial agreement. This question is discussed at length by 
the learned Chief Justice, who sums up the conclusion of the court as 
follows : 

"It is not a meritorious défense for thé executor to now set up, when the 
testator can no longer speak for himself — to seelc to avoid the obligation 
solemnly made by the testator, and so far as appears from the record, intended, 
by him to be provided for out of part of his estate set apart for that purpose, 
by alleging a ground, the real facts as to which no one knew better than the 
testator himself, and yet he did not in his lifetime see>k to obtain a divorce. 
Inasmuch as the appellee would in the absence of the agreement hâve been 
entitled to dower and her share of the personal estate left by the husband, 
even if it be true that she abandoned him, as there was no divorce we are 
of the opinion that the abandonnent (if conceded) does not nullify the ante- 
nuptial contract, or make it inéquitable in this case to enforce it." 

We find no merit in the appeal, and the decree dismissing the bill of 
complaint will be affirmed. 
Affirmed. 
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In re NATIONAL TELEPHONE MFG. CO. 

(Circuit Court of Appeals, First Circuit February 10, 1916.) 

No. 1161. 

L JUDGES <§=16 SlIBSTITUTE JUDGES APPOINTAIENT VALIDITY. 

Rev. St. § 591, provided that, when any I>istrict Judge was prevented 
by disability from holding court in the absence of tbe other judges, 
as appears by the certiiicate of the clerk to the Circuit Judge or Circuit 
Justice, such Circuit Judge or Justice naight appoint the judge of any 
other district in the same circuit to hold such courts. Section 592 pro- 
vided that when the urgency of business in any District Court required 
such appointment, as appeared by the certificate of the clerk to the Circuit 
Judge or Justice, such Circuit Judge or Justice might appoint the judge 
of any other district to exercise within tbe district the powers vested 
in the judge thereof. Section 596 provided that it should be the duty of 
every Circuit Judge, whenever the public interest so required, to appoint 
the District Judge of any judicial district within his circuit to hold a Dis- 
trict or Circuit Court in the place or in aid of any other District Judge 
within such circuit. Held, that a District Judge, appointed by a 
Circuit Judge under section 596 to hold the Circuit Court for a district 
other than his own district, was authorized to détermine a case tried at 
such term of the Circuit Court, though it dld not appear that the appoint- 
ment was made in response to a certificate of the clerk, as section 596 
does not require the clerk's certificate as a condition to the exercise of 
the power of appointment thereunder, as is required by sections 591 and 
592. 

[Ed. Note. — For other cases, see Judges, Cent Dig. §§ 46, 53-59; Dec. 
Dig. <§=>16.] 

2. JUDGMENT <S=407 VACATING OE SETTING ASIDE — JURISDICTION. 

A District Judge did not err in declining to entertain a motion and pé- 
tition to vacate a judgment on the ground that the moving party had tak- 
en a writ of error from the Suprême Court, which was dismissed for 
want of jurisdiction, and that the time had elapsed within which a writ 
of error could be taken from the Circuit Court of Appeals, where the 
judgment was the one the court intended to enter and there were no clér- 
ical mistakes, and, treating the pétition as a bill in equity, it was not 
alleged or contended that the petitioner had any équitable défense of 
which it could not avail itself at law, or a good défense at law of which 
it was prevented from availing itself by fraud, or accident unmixed with 
négligence of itself or its agents, as, after the term ended at which it was 
ehtered, the judgment passed beyond the control of the court, and errors 
therein could only be corrected by writ of error or appeal. 

[Ed. Note.— For other cases, see Judgment, Cent Dig. §§ 768-771, 773, 
774 ; Dec. Dig. <§=>407.] 

Original pétition by the National Téléphone Manufacturing Com- 
pany for a writ of mandamus, directed to Clarence Haie, District 
Judge for the District of Maine, holding District Court in the District 
of Massachusetts. Pétition dismissed. 

Henry T. Richardson, of Boston, Mass., for petitioner. 
Charles H. Swan, of Boston, Mass., for respondent. 

Before PUTNAM, DODGE, and BINGHAM, Circuit Judges. 

BINGHAM, Circuit Judge. This is a pétition for a writ of manda- 
mus directing the Honorable Clarence Haie, District Judge of the Dis- 

©=>For other cases see same topic & KEY-NUMBER in al] Key-Numbered Digests & Indexes 
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trict of Maine, holding the District Court in the District of Massachu- 
setts, to permit certain motions and a pétition to be filed, and to con- 
sider and détermine the same and enter thereon some final order, so 
that the petitioner, if so advised, may, by appeal or other appropriate 
remedy, bring the questions involved before this court for final déter- 
mination. 

It seems that in January, 1904, the petitioner brought a suit in the 
Circuit Court for the District of Massachusetts against the American 
Bell Téléphone Company, which was heard before Judge Haie and a 
jury at the February term, 1910; that a verdict was directed for the 
défendant at that term, and judgment entered thereon February 27, 
1911, during the October term, 1910; that May 4, 1911, a writ of er- 
ror was sued out from the Suprême Court (226 U. S. 600, 33 Sup. 
Ct. 114, 57 L. Ed. 376); and that on November 11, 1912, that court 
dismissed the writ for want of jurisdiction. In September and De- 
cember, 1913, a motion and a pétition were handed to the clerk of 
the District Court of Massachusetts, in each of which it was sought 
to hâve the judgment entered February 27, 1911, vacated; and in 
December, 1913, two motions were handed to the clerk, seeking to 
hâve the record corrected by striking from the docket of the court ail 
entries in the cause made subséquent to February 21 and October 26, 
1910. 

As a writ of mandamus is never granted in a case where, if issued, 
it would prove unavailing, it becomes necessary for us to inquire wheth- 
er the pétition states grounds which would warrant the relief prayed 
for. 

[ 1 ] The first ground relied on by the petitioner is that Judge Haie 
was not duly authorized to hold the terms at which the case was tried 
and the judgment was entered. 

It appears that on February 23, 1910, the Honorable Francis C. 

Lowell, then a United States Circuit Judge for this Circuit, designated 

Judge Haie to hold the February term of the Circuit Court, and that 

the records of the court contain the following entry: 

"Circuit Court of the United States. 

"District of Massachusetts. 

"Whereas, in my judgment the public interest so requires, I do hereby des- 
ignate and appoint the Honorable Clarence Haie, District Judge for the Dis- 
trict of Maine, to hold the February term, 1910, of the Circuit Court of the 
United States, for the District of Massachusetts. 

"Witness my hand, at Boston, in the District of Massachusetts, this twenty- 
third day of February, in the year of our Lord one thousand nine hundred 
and ten. Francis C. Lowell, U. S. Circuit Judge." 

And that on October 18, 1910, the Honorable Le Baron B. Coït, then 
a Circuit Judge for this Circuit, issued a like order designating Judge 
Haie to hold the October term, 1910, of the Circuit Court, as shown 
by the records of said court. 

In support of the petitioner's contention, it is pointed out that the 
records of the court fail to disclose that either appointaient was made 
in response to a certificate of the clerk, under seal of the court, as 
required by sections 591 and 592 of the Revised Statutes of the United 
States, and that under thèse sections of the statutes such a certificate 
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is made a condition précèdent to the power of the Circuit Judge to 
make the appointment. 

It is true that, under sections 591 and 592, the conditions there pro- 
vided for, namely, disability of the local District Judge (section 591), 
or an accumulation of business (section 592), are required to be set 
out in a certificate of the clerk under seal of the court as the occa- 
sion for an appointment under the respective sections. But the ap- 
pointtnents in question were not made under either of thèse sections 
of the statutes, but under section 596, which provides : 

"It shall be the duty of every Circuit Judge, whenever in his judgment the 
public interest so requires, to designate and appoint, in the manner and with 
the powers provided in section, flve hundred and ninety-one, the District 
Judge of any judicial district within his circuit to hold a District or Circuit 
Court in the place or in aid of any other District Judge within the same cir- 
cuit ; and it shall be the duty of the District Judge, so designated and appoint- 
ed, to hold the District or Circuit [Court] as aforesaid, without any other com- 
pensation than his regular salary as established by law, except in the case 
provided in the next section." 

This section does not require the certificate of the clerk as a condi- 
tion to the exercise of the power of appointment. In McDowell v. 
United States, 159 U. S. 596, 600, 16 Sup. Ct. 111, 112 (40 L. Ed. 
271), Mr. Justice Brewer, in discussing this provision of the statutes, 
said: 

"This gives full power to the Circuit Judge to act without référence to any 
certificate from the clerk, whenever in his judgment the public interests re- 
quire." 

Ànd Chief Justice Fuller, in Bail v. United States, 140 U. S. 118, 
128, 11 Sup. Ct. 761, 765 (35 L. Ed. 377), in explaining the provisions 
of this section, and particularly the clause, "in the manner and with 
the powers provided in section five hundred and ninety-one," said: 

"This section contemplâtes that the appointment made under it should state 
what court the appointée was to hold, and that it was in place of the judge 
of the District Court, or in aid of him, and that the appointment should be 
flled and entered on the minutes, as provided in section 591." 

We are of the opinion, therefore, that Judge Haie was duly au- 
thorized to hear and détermine the cause. 

[2] In support of its motion and pétition to vacate the judgment 
upon which Judge Haie refused to take any action for the reason, as 
stated by him, that the case had passed beyond his control, the peti- 
tioner offers no suggestion other than that it would be équitable, in 
view of the fact that it had taken a writ of error from the wrong 
court and more than six months had elapsed within which a writ of 
error could be taken from this court (Act March 3, 1891, c. 517, § 
11, 26 Stat. 829; Rev. Stat. Supp. vol. 1, p. 904), to require the Dis- 
trict Judge to vacate the judgment and enter a new judgment from 
which a writ of error might be had and the exceptions taken and saved 
at the trial passed upon by this court. 

It is not contended that the judgment entered is not the one the 
court intended to enter or that the record contains any clérical mis- 
takes. 
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"The case, therefore, does not corne witMn the rule, that a court, after the 
expiration of the term, may, by an order nunc pro tune, amend the record by 
inserting what had been omitted by the act of the clerk or of the court. In 
re Wight, Petitioner, 134 U. S. 136, 144, 10 Sup. Ct. 487, 33 L. Ed. 865 ; Fow- 
ler v. Equitable Trust Co. (1) 141 U. S. 384, 12 Sup. Ct. 1, 35 L. Ed. 786 ; Gal- 
loway v. McKeithen, 27 N. O. 12, 42 Am. Dec. 153; Hyde v. Curling, 10 Mo., 
359. Nor is this a suit in equity to set aside or vacate the judgment upon any 
of the grounds on which courts of equity interfère to prevent the enforce- 
nient of judgments at law." Hickruan v. Ft Scott, 141 TJ. S. 415, 418, 12 Sup. 
Ct. 0, 10 (35 L. Ed. 775). 

"A court of equity does not interfère with judgments at law, unless the com- 
plainant has an équitable défense of which he could not avail himself at 
law, because it did not amount to a légal défense, or had a good défense at 
law, which he was prevented froni availing himself of by fraud or accident, 
unmixed with négligence of himself or his agents." Phillips v. Negley, 117 
U. S. 665, 675, 6 Sup. Ct. 901, 905 (29 L. Ed. 1013). 

If the pétition présentée! to the District Court could be treated as a 
bill in equity, it does not allège, and it is not contended, that the peti- 
tioner had an équitable défense to the action of which it could not 
avail itself at law, or that it had a good défense at law of which it 
was prevented from availing itself by fraud or accident, unmixed with 
négligence of itself or its agents. And as the judgment, after the 
term ended at which it was entered, passed beyond the control of the 
court, and, if errors ejçisted, they could "only be corrected by such pro- 
ceeding by a writ of error or appeal as may be allowed in a court 
which, by law, can review the décision" (Bronson v. Schulten, 104 U. 
S. 410, 415 [26 L. Ed. 797]), we are of the opinion that Judge Haie 
did not err in declining to entertain the motion and pétition. 

The pétition is dismissed, with costs. 



CHEISTOPOTJLO v. TJNITED STATES. 

(Circuit Court of Appeals, Fourth Circuit. February 2, 1916.) 

No. 1391. 

1. Grand Jury i@=»5 — Qualification of Juroks — Conviction of Crime. 

Under Judicial Code (Act March' 3, 1911, c. 231) § 275, 36 Stat. 1164 
(Comp. St. 1913, § 1252), requiring jurors in United States courts to hâve 
the same qualifications as jurors in the highest court of the state, Const. 
S. C. art. 5, § 22, requiring each juror to be a qualifled elector of good 
moral character, and article 2, § 6, disqualifying persons convicted of cer- 
tain named offenses, one who had been convicted on plea of guilty of a 
violation of the act to regulate commerce by making false reports of the 
weight of certain articles shipped was not thereby disqualified to serve 
as a grand juror. 

[Ed. Note. — For other cases, see Grand Jury, Cent. Dig. §§ 8-13, 15; 
Dec. Dig. <§=>5.] 

2. Grand Jury <®=>5 — Qualifications — Good Chabacter. 

The commission of that offense does not show that the juror was not 
a man of good moral character, since such character is presumed, unless 
the want of it is shown by conviction of a disqualifying crime, or is 
made to appear by évidence outside the record. 

[Ed. Note.— For other cases, see Grand Jury, Cent. Dig. §§ 8-13, 15; 
Dec. Dig. <£=5.] 

<g=>For other cases see same topic & KBY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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8. Grand Jury <g=>5 — Qualifications — Good Character— Statute. 

Oiv. Code S. O. 1912, § 4086, providing that, if any person whose name 
ls placed in the jury box is convicted of any scandalous crime or is 
guilty of any gross immorality, the board of jury commissioners shall 
withdraw his name from tne box, does not modify the standard of quali- 
fication flxed by the state Constitution, but is merely a direction to the 
board ; and the présence of one whose character was questioned, but who 
was retained on the list by the board, does not invalidate an indictment. 

[Ed. Note. — For other cases, see Grand Jury, Cent. Dig. §§ 8-13, 15; 
Dec. Dig. <S=5.] 

4. Witnesses <§=>337(6) — Credibility — Commission of Other Offenses. 

In a prosecution for falsely representing himself to be a citizen of the 
United States, défendant, who took the stand in his own behalf, may be 
required to answer wbether he ran a blind tiger, when the court charges 
that his answer can be considered, not as évidence of guilt, but only as 
affecting, in so far as it involved moral delinquency, nia credibility as 
a witness. 

TEd. Note.— For other cases, see Witnesses, Cent. Dig. §§ 1132, 1140- 
1142, 1146-1148 ; Dec. Dig. <§=337(6).] 

In Error to the District Court of the United States for the Eastern 
District of South Carolina, at Charleston; Henry A. Middleton Smith, 
Judge. 

Constan H. Christopoulo was convicted of falsely representing him- 
self to be a citizen of the United States, and he brings error. Affirmed. 

John I. Cosgrove, of Charleston, S. C. (W. Turner Logan, of 
Charleston, S. C, on the brief), for plaintiff in error. 

J. Waties Waring, Asst. U. S. Atty., of Charleston, S. C. (Francis 
H. Weston, U. S. Atty., of Columbia, S. C, on the brief), for the 
United States. 

Before PRITCHARD, KNAPP, and WOODS, Circuit Judges. 

KNAPP, Circuit Judge. Plaintiff in error, hereinafter called de- 
fendant, was convicted, under section 79 of the Criminal Code (Act 
March 4, 1909, c. 321, 35 Stat. 1103 [Comp. St. 1913, § 10247]), of 
falsely representing himself to be a citizen of the United States. The 
record shows thèse f acts : 

In March, 1915, there was an enrollment of voters for a municipal 
primary in the city of Charleston, S. C. This enrollment was conduct- 
ed by the city Démocratie executive committee under rules and régu- 
lations which were authorized or prescribed by the statute laws of the 
state. Among thèse rules was one "that if a naturalized citizen he 
must show his papers before being permitted to enroll." Défendant 
is a native of Greece, but at the time in question was not a naturalized 
citizen of the United States, although he had declared his intention 
to become a citizen more than two years before. He appeared at the 
proper place of enrollment and inquired of those in charge of the 
books as to his right to enroll. In compliance with the rule just quoted 
he produced his intention papers, which were examined by one of the 
officers in charge, and thereupon, after making oath that he was duly 
qualified to vote, he was allowed to enroll. The person who made the 
examination stated at the trial that he himself did not know the differ- 

^=jFor other cases see same topic & KBY-NUMBER in ail Key-Numbered Dtgests & Indexes 
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ence between citizenship papers and intention papers ; but défendant 
admitted on cross-examination that he knew he was not a citizen of the 
United States, that he had only declared his intention to apply for 
citizenship, and that an additional application was necessary before he 
could become a citizen. He also admitted that he had not voted in 
previous years because he was not a citizen. Shortly after enrolling 
défendant was arrested and bound over for trial by the United States 
commissioner. The next grand jury was organized on the morning of 
the lst of Jùne, and was discharged, after returning a number of in- 
dictments, in the afternoon of the following day. The defendant's 
case was called for trial' the next morning, the 3d of June, at which 
time, and before pleading, he moved to quash the indictment on the 
ground that the foreman of the grand jury, one John Cart, had there- 
tofore been convicted, upon a plea of guilty, of a disqualifying crime; 
and the déniai of that motion is the principal ground relied upon for 
a reversai of the judgment. It seems that Cart had been indicted in 
March, 1910, for a violation of the act to regulate commerce, in that 
he had made false reports of the weights of certain articles shipped 
for transportation in the years 1908 and 1909. He pleaded guilty to 
this offense and was punished with a fine of $750. 

For the purposes of this case we shall assume that the motion to 
quash was seasonably made (Crowley v. United States, 194 U. S. 461, 
24 Sup. Ct. 731, 48 L. Ed. 1075), although défendant was arrested and 
bound over more than two months before, and apparently might hâve 
ascertained at a much earlier date the alleged disqualification of 
Cart. We also lay aside the suggestion that the indictment is valid, 
even if Cart was disqualified, because 20 grand jurors were présent 
when the indictment was found and no claim is made that any of the 
others were not qualified. The question then remains whether Cart 
was disqualified by reason of the offense which he had previously 
committed. , 

[1] The Judicial Code of the United States (section 275) provides 
that jurors in courts of the United States shall hâve the same qualifica- 
tions as jurors in the highest court of the state. Under the Constitu- 
tion of South Carolina (section 22 of article 5) each juror must be a 
qualified elector of good moral character and between the âges of 21 
and 65 years. By section 6 of article 12, the following persons are dis- 
qualified as electors, namely: 

"Persons convicted of buiglary, arson, obtaining goods or money under false 
pretences, perjury, forgery, robbery, bribery, adultery, bigamy, wife-beating, 
housebreaking, recelvlng stolen goods, breach of trust, with fraudulent intent, 
fornication, sodoniy, incest, assault with intent to ravish, iniscegenation, lar- 
ceny, or a crime against the élection laws." 

It will be observed that the list does not include convictions for f el- 
ony or misdemeanor, and the enumeration of spécifie crimes is neces- 
sarily exclusive, because the évident purpose is to déclare who shall 
hâve the right to vote in the state of South Carolina. The offense of 
which Cart was convicted, which at the time of its commission was only 
a misdemeanor, is plainly not within or covered by any of the named 
crimes which disqualify an elector. It must, therefore, be held that 
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Cart had not been convicted of a disqualifying crime under the laws 
of South Carolina. If he had the right to vote in that state, which 
seems to us not doubtful, he was qualified to act as a grand juror, not- 
withstanding the fact that he had been previously convicted of a stat- 
utory misdemeanor. 

[2,3] It is argued that the commission of this offense shows that 
Cart was not a man of good moral character, and therefore not quali- 
fie^ to serve as a grand juror. But every elector must be presumed 
to be of good moral character, unless the want of it is manifested by 
conviction of a disqualifying crime or is made to appear by évidence 
dehors the record. True, it is provided in section 4036 of the Civil 
Code of South Carolina that : 

"If any person whose name Is placed in the jury box Is convicted of any 
scandalous crime, or is guilty of any gross immorality, his naine shall be with,- 
drawn therefrom by the board of jury commissioners, and he shall not be re- 
turned as a juror." 

But this does not modify the standard of qualification fixed by the 
state Constitution; it is merely a direction to the board that makes 
up the list of jurymen. If the board retains on the list the name of a 
person whose moral character is called in question, but who is other- 
wise a qualified elector, the présence of that person on the grand jury 
would not invalidate an indictment. We think it obvious that this 
must be so, since a contrary conclusion would seriously impede the ad- 
ministration of justice. 

Without further comment we deem it sufficient to express the opin- 
ion that the court below did not err in refusing to quash the indict- 
ment. 

[4] The only remainirig assignment that needs to be noticed relates 
to a question of évidence. The défendant was a witness in his own 
behalf and was asked on cross-examination if he ran a "blind tiger," 
which implied that he sold liquor unlawfully. The question was al- 
lowed over his objection and he was required to answer. In charg- 
ing the jury the trial court made it plain that this évidence was ad- 
mitted, not as tending in any wise to prove the offense for which de- 
fendant was on trial, but solely, in so far as it involved moral delin- 
quency, as affecting his credibility. For this purpose, to which it was 
explicitly limited, the évidence was admissible, as this court has re- 
cently held in Fields v. United States, 221 Fed. 242, 137 C. C. A. 98. 

The question of defendant's intent was fairly submitted to the jury 
and upon that issue the verdict was warranted by the testimony. 

Affirmed. 



792 230 FEDERAL REPORTER 

LEHIGH VALLEY COAL CO. v. LTJKASZUNAS. 
(Circuit Court of Appeals, Second Circuit February 15, 1916.) 

No. 85. 

1. Master and Servant @=153(1) — Injuries to Servant — Duty of Masteb 

— Warning. 

A master is négligent who sets a servant, regularly employed at work 
involving no spécial risk, to perform work involving spécial risk, without 
instruction and warning as to the manner of doing the work and the 
dangers to be anticipated, unless the master knows or has good reason 
to believe that the servant has sufficient information as to the dangers 
and how to avoid them, 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. § 3,14 ; 
Dec. Dig. ©=153(1).] 

2. Appeal and Error <@=930(4) — Review — Effect of Verdict. 

Where the verdict was for plaintiff, eacn controverted issue on which 
the testimony was conflicting must be taken as decided in plaintiff's 
favor. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 3760r 
3701; Dec. Dig. c§=d93G(4).] 

3. Master and Servant <®=>149(2) — Injuries to Servant — Négligence of 

Master — Blasting. 

It was négligent for the labor boss of a mine to direct a coal loader, who 
was not known to be a qualified blaster, to fire a blast to loosen coal jam- 
med in the chutes. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. § 
295; Dec. Dig. <S=149(2).] 

4. Master and Servant @=>151 — Injuries eo Servant — Délégation of Duty 

— Warning. 

The inaster's obligation to warn an inexperienced servant of spécial 
risks cannot be delegated. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. § 298 ; 
Dec. Dig. <§=>151.] 

5. Master and Servant <S=»95% — Injuries to Servant? — Liabilitt of Mas- 

ter — Acts of Another. 

Where it was a custom in the mine to send a laborer to get the blast- 
ing materials from the assistant mine foreman, who was a state offieer, in 
order to take them to an experienced miner, the fact that the assistant 
foreman gave them to a laborer, who had been ordered to do the 
blasting himself, but was not qualified, did not exonerate the employer 
from liability. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. § 358 ; 
Dec. Dig. <S=595%.] 

In Error to the District Court of the United States for the Eastern 
District of New York. 

Action by Antanas Lukaszunas against the Lehigh Valley Coal 
Company for damages for personal injuries. Judgment for plaintiff, 
and défendant brings error. Affirmed. 

This cause cornes hère upon writ of error to review a judgment of the Dis- 
trict Court, Southern District of New York, in favor of défendant in error who 
was plaintiff below. The action was brought to recover damages for personal 
injuries sustained by plaintiff while working in the coal mines of défendant 
near Mahoney City, Pa. Plaintiff was employed as a laborer, his work was 
the loading of coal on cars in the mine, shoveling coal into cars from platf orms 

©=>For other cases see same topic & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
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erected in the gangway at the bottom of varieras chambers or breasts. He had 
been so employed for some four years. In its progress down the chute to 9. 
platform the mined coal passes one or more barriers, called "batteries," at 
which it sometimes becomes clogged. When so clogged, the accumulation is 
broken out with a pick, or, if that will not suffice, with a stick of dynamite. 
Plaintif! was under the orders of one Wilson, known as the "loader boss," who 
on the day in question set him to work shoveling coal on one of the platforms. 
There was a stoppage of coal up near the main battery, and plaintiff went 
there, carrying the materials for a blast. According to his narrative, no one 
else was near the battery, he drilled a hole in the dynamite stick, inserted a 
cap (about an inch long) in the hole, inserted a squib or fuse in the outer, open 
end of the cap, and was pressing the cap to hold the squib in place, when 
both cap and dynamite exploded, causing the injuries which he sustained. 

Allan McCulloh, of New York City (Gif ton P. Williamson and 
Edward W. Walker, both of New York City, of counsel), for plain- 
tiff in error. 

Baltrus S. Yankaus, of New York City (John Vernou Bouvier, Jr., 
and Wra. Montague Geer, Jr., both of New York City, of counsel), 
for défendant in error. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

LACOMBE, Circuit Judge (after stating the facts as above). The 
action is brought at common law and under the Mining Act of Penn- 
sylvania. Act No. 177 of the Session of 1891. That statute, among 
other things, provides that no person shall be allowed to blast coal 
unless the mine foreman (a state officer) is satisfied that such person 
is qualified by expérience and judgment to do such work. Article 12, 
rules 35 and 36. The theory of the plaintiff is that plaintiff was not 
qualified by expérience and judgment to fire a blast ; that he had never 
even received any instructions as to how such work should be done ; 
that the défendant directed him to fire this blast, a dangerous opéra- 
tion, and was négligent in wholly failing to properly and sufficiently 
instruct him in the préparation and use of dynamite and in failing to 
acquaint and appraise him of the nature and character of the explosive 
and to warn him of the dangers to be apprehended from the use 
thereof. This was the common-law side of the case. Négligence un- 
der the statute was charged in violating the rule above referred to by 
directing plaintiff to charge and fire a blast, knowîng that he had no 
miner's certificate and had not satisfied the mine foreman that he was 
qualified to do the work. The common law side of the case only need 
be considered. 

[1] It is elementary law that a master is négligent, who sets his 
servant whose regular work involves in itself no spécial risk, to per- 
forai other work involving spécial risk, without instruction and warn- 
ing as to how the work may be safely done and what dangers are to 
be anticipated — unless the master knows, or has good reason to be- 
lieve, that the servant has sufficient information as to the dangers to 
be encountered and how, in practice, to avoid them. This is the law in 
Pennsylvania. Bogdanovicz v. Susquehanna Coal Company, 240 Pa. 
124, 87 Atl. 295. 

[2] There was sharp conflict in the testimony as to several propo- 
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sitions; since the verdict was for the plaintiff each of thèse contro- 
versées must be taken hère as decided in his favor. There was tes- 
timony which would warrant the jury, if they believed it (much of it 
came only from the plaintiff himself) in finding the following facts: 

(1) The explosion occurred either because plaintiff did not break 
off the hard end of the squib and in pushing the squib down this hard 
end scratched the fulminate in the bottom of the cap, or because when 
pressing the cap in to hold the squib in place he squeezed it too close 
to the fulminate, thereby causing a disturbance of the same, with 
friction which induced explosion. 

(2) Plaintiff had never been instructed by any one how to put thèse 
three things, dynamite, cap and squib, together ; he had only such in- 
formation as an ignorant man would hâve, who had seen others doing 
it and might in his observation hâve overlooked some of the détails 
of their methods. 

(3) He was not a man qualified by expérience to be put to blast ; he 
was an ordinary loader working with a shovel. 

(4) He was under the immédiate direction of the loader boss, and 
was to obey his instructions. 

(5) There was in that part of the mine, a man, Boyle, the starter, 
a certified miner, whose duty it was to blast out the coal when it 
clogged in the chutes. Sometimes word would be sent to him by a 
boss loader (or some one else) that blasting of clogged coal would be 
needed at a particular place. If he had the necessary explosives with 
him (he was furnished usually with several charges) he would go 
direct to the place and act. If he needed explosives- he would go 
first to the box kept under lock by the boss loader and get some. 

(6) Sometimes the boss loader would send a man to Boyle to tell 
him to go to a battery and blast, and would give that man the explo- 
sives to take to Boyle. 

(7) This practice the assistant mine foreman knew of and tolerated. 
It is not apparent why he should hâve stopped it; if the unqualified 
man was merely carrying to Boyle the separate articles, which were 
harmless thus separated, there seems to be nothing dangerous about it. 

(8) The labor boss Wilson did not know that plaintiff was a man 
qualified to blast. Nevertheless on the day in question the labor boss 
gave plaintiff thèse explosives and told him to go and blast at the 
battery. 

[3, 4] We are satisfied that it was négligent in the labor boss to 
give thèse explosives to a man, whom he did not know to be a qualified 
blaster, and to instruct him to use them to fire a blast. Also that for 
négligence of this sort by the labor boss affecting a man under his or- 
ders the owner would be responsible since the master's obligation to 
warn is not one which he can delegate. 

[5] We do not think responsibility for the accident can be shifted 
ofï upon the assistant mine foreman (a state officer) on the ground that 
he saw Wilson give plaintiff this dynamite. He might hâve supposed 
that this was done for the not unusual purpose merely of carrying 
it to Boyle with information as to the place which was clogged. 
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The question whether any négligence of the plaintif? contributed to 
the accident was clearly one for the jury upon the proof. 

It is unnecessary to consider the few exceptions to the admission 
of testimony; the évidence introduced under exception was unim- 
portant. 

Judgment affirmed. 



IRVIN et al. r. KOEHLEB. 
(Circuit Court of Appeals, Second Circuit. February 15, 1916.) 

No. 155. 

X. COBPORATIONS <@=>U7 — SALE OF STOCK FKAUD RlGHT OF ACTION — D.ELAY. 

Where plaintiff bought preferred stock on misrepresentation that the 
dividend to accrue the following month had already been declared, but 
that dividend was paid him by the seller, so that he did not learn that 
the misrepresentation was false, and the corporation passed the next 
semiannual dividend, but declared one a year after the purchase, plain- 
tiff s failure to institute an action to rescind for the fraud until 16 months 
after the last dividend was paid was not, as a matter of law, failure to 
act with reasonable promptness. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. § 506; Dec. 
Dig. ©=»117.] 

2. Corporations <S=>117 — Sam: of Stock — FbauD — Rescission — Delay — 

"Promptly." 

One who has made an investment in stock cannot, after he knows he 
was deceived, or has matters brought to his knowledge that would put a 
reasonable man on Inquiry which would disclose that he had been deceiv- 
ed, wait and see whether the investment turns out unfavorably, but, If he 
desires to recover the priée paid on rescission, he must act promptly; 
"promptly" having no précise définition as a particular period of time, but 
depending largely on the facts in each case. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. jj 506; Dec. 
Dig. ®=>117. 

For other définitions, see Words and Phrases, First and Second Séries, 
Promptly.] 

3. Tbial @=412 — Admission of Evidence — Waiveb of Objections. 

In an action for misrepresentation in the sale of corporate stock, where 
the complaint alleged that défendants f raudulently told plaintiff they knew 
the stock to be a good purchase, and plaintiff offered in évidence a pros- 
pectus showing the estimâtes of the earnings of the company, given him 
by défendants with the statement that the earnings had been even better 
than the estimâtes, without proving that the statements were false, and 
défendants, instead of moving' to strike the prospectus, offered évidence 
that the statements were true, and one of them was cross-examined to 
show that they were not true, the prospectus was properly in the record. 

[Ed. Note.— For other cases, see Trial, Cent. Dig. §§ 182, 974-977; Dec. 
Dig. ©=5412.] 

In Error to the District Court of the United States for the South- 
ern District of New York. 

Action by Henry Koehler against Richard Irvin and another. 
Judgment for plaintiff, and défendants bring error. Affirmed. 

©ssFor other cases see same tople & KEY-NUMBER in ail Key-Numbered Digeats & Indexe» 
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Lord, Day & L,ord, of New York City (Henry De Forest Baldwin 
and Allen Evarts Foster, both of New York City, of counsel), for 
plaintifïs in error. 

Robert C. Birkhahn, of New York City (Henry S. Dottenheim, of 
New York City, of counsel), for défendant in error. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

LACOMBE, Circuit Judge. The action was brought to recover 
the sum paid by plaintiff to défendants for shares of stock of the Har- 
per Transportation Company, it being averred that the purchase was 
made because of représentations made by défendants as to its value, 
which représentations were false and known by défendants to be false 
when they made them. The stock was cumulative preferred seven per 
cent, stock. The purchases were made in two separate lots on De- 
cember 14, and December 29, 1911. 

The only représentation, other than such as were mère expressions 
of opinion, which is hère relied on is the statement alleged to hâve 
been made, on or about December 14, 1911, by one of the défendants 
and by his agent in his présence that the semiannual dividend which 
according to the terms of the stock certificate was to be expected on 
January 1, 1912, "had been declared." It is not necessary to enter 
into any discussion of the évidence bearing upon this issue, because 
it is conflicting, the plaintiff testifying that the statement was made 
and défendant that it was not made. By their verdict the jury has 
settled that question adversely to défendants. There is no dispute 
upon the testimony that such dividend had not been declared at the 
time the représentation was made, nor that the first and only dividend 
was not declared until January 10, 1913. 

[1] This suit was instituted in May, 1914, and the proposition prin- 
cipally contended for on this appeal is that plaintiff is estopped from 
recovery because of his delay in asserting that he had been defrauded. 

At the time plaintiff bought the stock défendant paid him the 
amount of the dividend which was expected January 1, 1912, appar- 
ently on the theory that the dividend check would go to the holder of 
the stock prior to transfer. Therefore nonpayment of that dividend 
by the company would not corne to the knowledge of plaintiff. 

In July, 1912, no dividend was declared, and plaintiff became sus- 
picious; he was ignorant of business affairs and of the methods of 
stock corporations. In January, 1913, dividend was declared and 
paid. In July, 1913, it was not declared. 

Whatever suspicions as to the falsity of the statements touching 
the déclaration of the January dividend of 1912, may hâve been 
aroused by the failure to pay dividend in July, 1912, may not unrea- 
sonably hâve been dissipated by the payment of dividend in January, 
1913. The case is not sufnciently clear to warrant holding as matter 
of law that plaintiff was estopped because of failure to act with rea- 
ponable promptness. 

[2] There was conflicting testimony as to when it was that plain- 
tiff ascertained that he had been deceived by a false représentation as 
to the dividend of January 1, 1913. The court submitted that branch 
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of the case to the jury with instructions which correctly set forth the 
law and adequately advised them what was the point to be decided. 
We quote from the charge : 

"There is a principle with relation to rescinding a contract which it is 
proper to state to you. A man cannot lie by, generally speaklng, after he has 
made an investment and wait until it turns ont unfavorably, still going ahead, 
having known of any falsity connected with the investment whereupon he in- 
vested, and not proceed. In plain English, if he finds out that he has been 
defrauded, and he wants to recover damages and rescind, he must act 
promptly. 

"Promptly does not hâve any exact définition that can be regulated with 
respect to a period of time. It dépends, of course, in its définition largely on 
the circnmstances surrounding the facts which are adduced in each case, but 
the principle which is applied is that a man must act promptly after he 
knows that a fraud or misrepresentation — and misrepresentation and deceit 
are the very same thing — has been perpetrated upon him. The mère suspicion 
that it has been, of course, is not enough for him to act upon, but if things are 
brought to bis knowledge, which in the exercise of ordinary prudence should 
put him on inquiry, he ought to make an inquiry and when he is satisfied 
that he has been deceived he ought to act without delay. Now in this case, 
when did Mr. Koehler, assuming that there was misrepresentation, if you find 
that that phase of the case is reached by you, first know of any such misrep- 
resentation. If he knew at the 1 time that the défendant argues he did, he 
had knowledge back, I think in 1913, and I think he did not commence his 
action until 1914 about May — but whether he knew in 1913 or whether or not 
there were facts which ought to hâve put him upon his inquiry, is a matter, 
gentlemen, for you to work out after a fair considération of what thèse wit- 
nesses hâve said." 

Défendants did not except to this part of the charge nor did they 
ask specifically to hâve the case disposed of on the défense of estoppel. 
Their motion at the close of the case was to direct verdict for de- 
fendant "on the ground that plaintif! has failed to produce facts suf- 
ficient to constitute a cause of action." 

[3] It is assigned as error that: 

"The trial court admltted in évidence the prospectus of the Harper Trans- 
portation Company and permitted the plaintiff to attempt to prove that the 
satements therein contained were untrue." 

One feature of the charge in the complaint was that the défendants 
fraudulently told the plaintiff that they knew the stock to be a good 
purchase. Plaintiff offered in évidence a prospectus of the company 
showing the estimated earnings which the défendant from whom he 
bought the stock gave him with the further assurance by that défend- 
ant that the actual earnings had been better than the estimated. The 
plaintiff might hâve proved that they were not and that the défend- 
ants knew they were not, but he did not do so. Under thèse circum- 
stances it would hâve been proper for the défendant to move to strike 
the testimony out and the motion should hâve been granted. But be- 
fore they made the motion they asked the défendant Irvin whether 
the statements in the prospectus were true and he said they were. 
This justified the plaintiff on cross-examination in showing that they 
were not, which leaves the prospectus properly in the case. 

The judgment is affirmed. 



798 230 FEDERAL REPORTER 

CANADIAN PAO. RY. CO. v. BLACK. 
(Circuit Court of Appeals, Second Circuit. January 11, 1916.) 

No. 84. 

1. Appeal and Ebeob <§=>1062(1) — Harmless Eebob — Submission of Ques- 

tions to Jury. 

Where, in an action for false arrest and malicious prosecution, the un- 
disputed facts conclusively showed as a matter of law that there was no 
probable cause, défendant was not harmed by the submission of this 
question to the jury. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. § 4212; 
Dec. Dig. ®=>1062(1).] 

2. Appeal and Ebbob <§=?1053(2) — Errob — Cube. 

Plaintiff, who had formerly been a station agent in defendant's employ 
in British Coluinbia, was arrested in Buft'alo on a charge based on an 
alleged shortage in bis accounts and beld for extradition. Upon promises 
by defendant's spécial agent, he waived extradition and voluntarlly 
crossed the border into Canada, when, contrary to such promises, he 
was placed under close arrest and transported 2,400 miles in a public 
railroad coach, and subjected during such transportation to humiliation 
and unnecessary brutality. On a trial for false arrest and malicious pros- 
ecution, the undisputed facts showed that there was no probable cause. 
A witness testified that defendant's auditor, who instigated the prose- 
cution, said that he was not sure that the alleged shortage was anything 
more than an error in bookkeeping, but that plaintiff had been snippy to 
him, and that he was going to make it as hard for him as he could. The 
court subsequently struck out this testimony and told the jury to disre- 
gard it. Held that, as this testimony could hâve left no possible im- 
pression on the jury's mind, except on the questions of probable cause 
and the amount of damages, its subséquent withdrawal cured the effect 
of its admission, since it was of no importance on the question of damages, 
in view of the more important matters bearing on that question. 

[Ed. Note.— For other cases, see Appeal and Error, Cent. Dig. § 4179; 
Dec. Dig. @=>1053(2).] 

3. Malicious Pbosecution <s=>67 — False Impbisonment — Damages — Evi- 

dence. 

In view of the évidence as to plaintiff's treatment, there was eumcient 
proof of loss to authorize an award of damages for injury to his répu- 
tation. 

[Ed. Note. — For other cases, see Malicious Prosecution, Cent Dig. §§ 
155,156; Dec. Dig. <©=67.] 

4. Malicious Pbosecution <as=>62 — False Impbisonment — Damages — Evi- 

dence. 

Where the con; plaint in such action alleged that plaintiff's nervous 
System was shocked by what took place, évidence tending to show that 
he was a changed man after his sad expérience was properly admitted, 
as the inference that the change was due to the expérience was a perfectly 
legitimate one for the jury to draw. 

[Ed. Note. — For other cases, see Malicious Prosecution, Cent. Dig. §§ 
148, 150 ; Dec Dig. <S=>62.] 

In Error to the District Court of the United States for the West- 
ern District of New York. 

Action by David J. Black against the Canadian Pacific Railway 
Company. Judgment on a verdict for plaintiff, which the trial court 

<g=>For other cases see sarae topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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refused, on motion, to set aside (218 Fed. 239), and défendant brings 
errof. Affirmed. 

Thls cause cornes hère upon WTit of error to review a judgment of the Dis- 
trict Court, Western District of New York, in favor of défendant in error, 
who was plaintiff below. The action, was brought to recover damages for 
false arrest and malicious prosecution. Plaintiff was a station agent in the 
employ of défendant at Wycliff, British Coluuibia. There was no one else at 
the station ; plaintiff having full charge thereof, including the billing out 
and receiving of freight, the sale of tickets, the handling of baggage, etc. 
An auditor of the défendant, one Phillips, reported a shortage in his accounts. 
Thereupon a warrant was obtained for his arrest from a court of British 
Columbia, and a spécial ofiicer of the défendant had plaintiff arrested in 
Buffalo and held for extradition. Upon promises made by Cadieux, the spé- 
cial agent, plaintiff waived ail opposition to extradition and voluntarily 
crossed the border into Canada, when ne was at once, contrary to the promises, 
placed under close arrest and taken to the court in British Columbia, to be 
tried for grand larceny. "When the case came on for trial, the judge dis- 
missed it on the showing of the crown, and there was not even any necessity 
of calling Black to the stand. The traveling auditor admitted in substance to 
the judge that a mistake had been made and that there was no case. 

Clinton, Clinton & Striker, of Buffalo, N. Y. (G. Clinton, Jr., of 
Buffalo, N. Y., of counsel), for plaintiff in error. 

Sullivan, Bagley & Wechter, of Buffalo, N. Y. (J. A. Wechter, 
of Buffalo, N. Y., of counsel), for défendant in error. 

Before LACOMBE, COXE, and ROGERS, Circuit Judges. 

LACOMBE, Circuit Judge. The trial judge instructed the jury that 
actual malice had not been shown and the sole issues submitted to the 
jury were: Did plaintiff establish lack of probable cause? If so, does 
the jury find malice in law? What, if any, actual damages did plain- 
tiff sustain? 

We hâve rarely had before us a case where the testimony adduced 
to show probable cause was so flimsy and unpersuasive, or where the 
circumstances attending the prosecution of the unfortunate plaintiff 
were characterized by such gross breach o'f faith and such humil- 
iating and unnecessary brutality. 

Fortunately we are spared the trouble of incorporating any digest of 
the testimony in our opinion. Upon the déniai of a motion to set aside 
the verdict Judge Mayer reviewed the whole testimony exhaustively. 
His opinion will be found in 218 Fed. 239. No one reading it will be 
surprised that the jury assessed $25,000 as compensatory damages. 
Ail we hâve to do is to pass upon the points presented on this writ 
of error. They are three in number : 

[1] 1. That the court erred in leaving to the jury the question 
whether or not plaintiff had shown absence of probable cause. It is 
argued that there is no substantial controversy on the facts relevant 
to "probable cause," and therefore, according to the authorities cited, 
the court should hâve determined that question itself . It is a sufncient 
answer to this assignment of error to say that the undisputed facts 
conclusively establish the proposition as a matter of law that there 
was no probable cause. Indeed, the trial judge himself so held when 
motion to dismiss was made at the end of plaintiff's case, although 
subsequently he sent the question to the jury. Certainly no harm re- 
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sulted to défendant in giving it a chance to persuade the jury that there 
was "probable cause," when the testimony plainly showed that there 
was none. 

[2] 2. That a witness, Carter, testified to a conversation with Phil- 
lipps, the auditor — the real instigator of the prosecution — in which the 
latter stated that he was not then sure that defendant's errors were 
more than errors in bookkeeping, and that Black had been snippy to 
him, and he was going to make it as hard for him as he could. This 
testimony was subsequently struck out by the court, and the jury were 
told to disregard it. Defendant's counsel objected to this, and insisted 
on his exception reserved to its admission. He did not, however, when 
it was thus stricken out, ask to hâve a juror withdrawn. The point 
need not be disposed of on any such technicality. There are cases 
where "such strong impression has been made upon the minds of the 
jury by illégal and improper testimony that its subséquent withdrawal 
will not remove the effect caused by its admission, and in that case 
the gênerai objections may avail on appeal or writ of error." Throck- 
morton v. Holt, 180 U. S. 552, 21 Sup. Ct. 474, 45 h. Ed. 663. See, 
also, Turner v. American Security & Trust Co., 213 U. S. 257, 29 Sup. 
Ct. 420, 53 L. Ed. 788; Furst v. Second Avenue R. R. Co., 72 N. Y. 
542. 

But this is no such case. The only possible impression left on the 
jury's mind could be as to two propositions only: First, absence of 
probable cause ; second, amount of damages. But, without this évi- 
dence, the testimony was such that the court should hâve instructed 
the jury that on the undisputed facts there was no probable cause. 
On the question of damages the évidence struck out was of no im- 
portance. With the disgraceful narrative fresh in their minds of the 
spécial agent's disregard of the promises, in reliance on which plain- 
tiff had voluntarily crossed from the United States into Canada— a 
breach of faith induced by instruction from defendant's headquarters 
— and the account of the incidents of the journey from Toronto to 
Winipeg, the jurors' minds were too full of more important matters 
to give any attention to Phillipps' statement that plaintifï had been 
snippy to him. 

[3, 4] 3. As to alleged errors in the charge as to measure of dam- 
ages : 

A. The proposition that there could be no damages found for in- 
jury to réputation without spécifie proof of loss is without merit, 
when one reads the narrative of the treatment to which plaintifï was 
subjected for 2,400 miles of travel in a public railroad coach. 

B. That plaintiff's nervous System was shocked by what took place 
was alleged in the complaint. The évidence objected to tended to 
show that he was a changed man after his sad expérience. The in- 
ference that the change was due to the expérience was a perfectly 
legitimate one for the jury to draw. He certainly would hâve pos- 
sessed a tougher hide and blunter susceptibilités than the average 
man, if he had gone through that seven times heated furnace without 
being singed. 

The judgment is affirmed. 
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TEXAS & P. RY. CO. v. HARTFORD FIRE INS. CO. et al. 

(Circuit Court of Appeals, Fifth Circuit. March 13, 1916. Rehearing Denied 

April 19, 1916.) 

No. 2678. 

Appeal and Ebror <S=»1050(1)— Railroads <S=>481(2)— Damages fbom Fiée- 
Actions— Evidence. 

In an action against a railroad company to recover the value of cotton 
destroyed by lire while on a platform adjoining defendant's track, where 
direct évidence was introduced tending to prove that the cotton was dis- 
covered to be on rire shortly after three locomotives had passed, one or 
more of which was emitting large cinders in unusual quantifies, and tbat 
there was no means for the fire being set other than by such locomotives, 
it was error to admit évidence that a few days afterwards an entirely 
différent locomotive, in no way responsible for the injury coinplained of, 
emitted large cinders as it was passing such platform, which fell on cot- 
ton and scorched it ; and the admission of such évidence was prejudicial, 
as further inquiry should hâve been limited to the construction, condition, 
and opération of the locomotives shown to be the only ones by which the 
fire might hâve been caused. 

[Ed. Note. — For other cases, see Appeal and Error, Cent Dig. §§ 106S. 
1069, 4153, 4157, 4166; Dec. Dig. @=»1050(1) ; Railroads, Cent. Dig. § 1719 ; 
Dec. Dig. ©=481(2).] 

In Error to the District Court of the United States for the Eastern 
District of Texas; Gordon Russell, Judge. 

On rehearing. Former judgment overruled, and judgment of the 
trial court reversed. 

For former opinion, see 218 Fed. 990, 133 C. C. A. 673. 

F. H. Prendergast, of Marshall, Tex., for plaintiff in error. 
S. P. Jones, of Marshall, Tex. (Wm. Thompson, of Dallas, Tex., on 
the brief), for défendant in error. 

Before PARDEE and WALKER, Circuit Judges, and GRUBB, 
District Judge. 

WALKER, Circuit Judge. This was an action to recover damages 
for the destruction, on a date stated, of cotton by fire, which was 
attributed to sparks from a locomotive or locomotives of the défend- 
ant, which were alleged not to hâve been properly provided with ap- 
pliances for preventing the escape of sparks or fire; it being also 
alleged that the défendant did not exercise proper care to keep said 
locomotives in good and proper condition and repair as regards the 
escape of fire therefrom, and that its employés in charge of said loco- 
motives negligently and improperly operated them, so as to cause large 
quantities of sparks and cinders to escape. After the plaintiffs had 
introduced direct évidence tending to prove that, on the date men- 
tioned, the cotton, which was on a platform adjoining the defendant's 
track, was discovered to be on fire very shortly after three locomotives 
of the défendant had passed, one or more of which was seen emitting 
large cinders in unusual quantities, and that there was no means for 
the fire being set other than the passing locomotives, they were per- 

Ê=»For other cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
230 F.— 51 
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mitted, over objections duly made by the défendant, to introduce tes- 
timony to the efïect that two or three days after the fire a locomotive 
of the défendant, which was admitted not to be either one of the three 
which passed the platform shortly before the fire was discovered, was 
seen emitting large cinders, which, as it was passing the platform, 
fell on cotton and scorched it. 

In the case of Grand Trunk Rai.lroad Company v. Richardson, 91 
U. S. 454, 23 L. Ed. 356, in which, so far as the report of the case 
indicates, there was an absence of any direct évidence as to the émis- 
sion of sparks by either of the two locomotives which passed the scène 
of the fire_ shortly before it started, and those locomotives not being 
identified, it was held that error was not committed in admitting évi- 
dence that some locomotives of the same défendant, at other times 
during the same season, prior to the time of the fire in question, had 
scattered fire while passing the same place. It seems that there was a 
necessity in that case to resort to circumstantial évidence to prove that 
sparks were scattered by either of the two engines which could hâve 
started the fire, and it was not made to appear that the scattering of 
sparks testified to was by a locomotive or locomotives which had no 
part in causing the fire in question. In the instant case there was di- 
rt .t évidence to support a finding that one or more of the locomotives 
which, shortly before the fire was discovered, passed the platform upon 
which the cotton was, then emitted sparks which might hâve started the 
fire, and it was admitted that the locomotive which, several days after 
the fire, was seen emitting large sparks was in no way responsible for 
the in jury complained of. 

We are not of opinion that the ruling in the case cited furnishes 
support for the proposition that évidence is admissible as to the, con- 
struction, condition or opération, at a date subséquent to the fire 
complained of, of a locomotive which confessedly did not contribute 
to the starting of that fire. Where, as in the instant case, the facts of 
the starting of the fire complained of are so far disclosed by direct évi- 
dence introduced by the plaintiffs as to make it apparent that, if it was 
started by sparks from a passing locomotive, it was so started by one 
or more of three locomotives which passed shortly before the fire was 
discovered, further inquiry to support the charge made should be 
limited to the construction, condition, and opération of those locomo- 
tives, so shown to be the only ones by which the fire might hâve been 
caused. In such a situation it is apparent that évidence as to the émis- 
sion of sparks several days.later by a locomotive which was admitted 
not to be either of three which might hâve started the fire has référence 
to a matter which is entirely foreign to the issue to be passed on, 
namely, the négligence vel non of the défendant with référence to the 
construction, maintenance, or opération of the locomotive or locomo- 
tives which might hâve caused the fire. That évidence could hâve no 
logical or rational tendency to prove how those locomotives were con- 
structed, in what state of repair they were, or how they were operated. 
It could shed no light on the inquiry as to what caused the fire. That 
évidence as to the excessive émission, several days after the fire in 
question, of sparks by a locomotive of the défendant which is identified 
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as one that had no part in causing that fire, is inadmissible to support a 
charge that the fire was negligently caused by some other locomotive or 
locomotives of the défendant is supported by reason and by abundant 
authority. Lesser Cotton Co. v. St. Louis, I. M. & S. Ry. Go., 114 
Fed. 133, 52 C. C. A. 95; Henderson, Hull & Co. v. Philadelphia & 
Reading R. Co., 144 Pa. 461, 22 Atl. 851, 16 L. R. A. 299, 27 Am. St. 
Rep. 652 ; Alabama G. S. R. Co. v. Johnston, 128 Ala. 283, 29 South. 
771 ; Gibbons v. Wisconsin Valley Railroad Co., 58 Wis. 335, 17 N. 
W. 132; San Antonio & A. P. Ry. Co. v. Home Insurance Co. of 
New York (Tex. Civ. App.) 70 S. W. 999; W. A. Morgan & Bros. v. 
Missouri, K. & T. Ry. Co. of Texas, 50 Tex. Civ. App. 420, 110 S. 
W. 978 ; Moose v. Missouri, K. & T. Rv. Co. of Texas (Tex. Civ. 
App.) 179 S. W. 75; 4 Chamberlayne on Évidence, §3191. 

In another case which grew out of the same fire it has been held 
that error was not committed in admitting évidence which was substan- 
tially the same as that above considered. Texas & Pacific Ry. v. Ros- 
borough, 235 U. S. 429, 35 Sup. Ct. 117, 59 L. Ed. 299; Texas & P. 
Ry. Co. v. Rosborough, 209 Fed. 205, 126 C. C. A. 299. In that case 
that évidence was introduced by the plaintiff in rebuttal after the de- 
fendant had introduced évidence tending to show that its locomotives 
were ail equipped with a standard spark arrester, and were kept in 
order and well handled, and it was held to be admissible as rebutting 
évidence. The ground upon which the admission of the évidence in 
that case was sustained does not exist in the instant case. Hère the 
testimony complained of was introduced as a part of the évidence by 
which the plaintiffs undertook to sustain the averments of their péti- 
tion. The conclusion is that it was not compétent for the purpose for 
which it was offered and admitted, and that the admission of it was 
prejudicial error. 

The judgment is reversed. 



SMITH v. CURRIE et al. 

(Circuit Court of Appeals, Fourth Circuit February 24, 1916.) 

No. 1412. 

Appeal and Ebeob i©=>4 — Circuit Court of Appeals — Review of Décisions 
of State Couhts — Form of Pboceedino. 

In an action at law, known as elaim and dellvery, under the Code of 
North Carolina (Révisai 1905, §§ 790-802), judgment having gone against 
défendant, the Circuit Court of Appeals Is without jurisdiction of an 
appeal, notwithstanding Rev. St. § 914 (Comp. St. 1913, § 1537), declaring 
that the pleadings and proceedings, other than in equity and admlralty 
cases, shall conform to the state practice, of an appeal by défendant, 
though bond was glven and citation Issued to plaintiff, for, the action 
being one at law, the judgment can be reviewed in the fédéral courts only 
on writ of error. 

[Ed. Note. — For other cases, see Appeal and Error, C«nt. Dig. §§ 8-21 ; 
Dec. Dig. <S=>4.] 

Appeal from the District Court of the United States for the Eastern 
District of iNorth Carolina, at Newbern; Henry G. Connor, Judge. 

fc=>For other cases see same topic & KET-NUMBEK in ail Key-Numbered Digests & Indexes 
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Action by Benjamin C. Currie and others against Grover D. Smith. 
From a judgment for plaintiffs, défendant appeals. Appeal dismissed. 

Larry I. Moore, of Newbern, N. C. (Moore & Dunn, of Newbern, 
N. C, on the brief), for appellant. 

A. D. Ward, of Newbern, N. C. (T. D. Warren, of Newbern, N. 
C, on the brief), for appellees. 

Before KNAPP and WOODS, Circuit Judges, and BOYD, District 
Judge. 

PER CURIAM. In this case the court is constrained of its own 
motion to raise the question of jurisdiction. The suit is brought to 
recover possession, alleged to be wrongfully withheld by the défendant 
below, of certain specified articles of personal property. It is plainly 
an action at law, known as "claim and delivery" under the Code of 
North Carolina. Révisai 1905, §§ 790-802. It was tried to a jury 
and judgment entered on a verdict for the plaintiff. The défendant 
thereupon prayed an appeal to the Circuit Court of Appeals, which 
was granted by the trial judge. A bond was given and citation issued 
to the plaintiffs ; but there was no pétition for a writ of error, and no 
writ of error has been filed or allowed. Such a case can be brought 
up for review only by writ of error, and a mère appeal is insufficient to 
give the appellate court jurisdiction. In every aspect the case is prac- 
tically identical with Stevens v. Clark, 62 Fed. 321, 10 C. C. A. 379, 
decided by the Circuit Court of Appeals of the Seventh Circuit in 
March, 1894, and repeatedly followed. The opinion in that case con- 
tains a full and clear exposition of the law, and its complète applica- 
tion to the case at bar will appear £rom the following quotations : 

"The action was one at law, to recover damages upon a contract for the 
delivery of ice. The case was tried before a jury in January, 1893, and a 
verdict rendered for the plaintiff on January 13, 1893, for $4,397.97. On 
February 20, 1893. a motion for a new trial was overruled, and judgment 
entered for the plaintiff upon the verdict. On April 19th an appeal was pray- 
ed for and allowed. The case was argued upon the merits on October 5, 1893, 
without any objection being raised as to the jurisdiction of this court to 
hear the case. It was afterwards discovered by the court that no writ of 
error had ever been prayed for or issued, and, the attention of counsel being 
called to the fact, argument was had and briefs were filed on the question 
whether or not this court could take jurisdiction of the case by consent, 
without a writ of error ever having been issued. If it could, then the objec- 
tion on this ground must be considered as waived by the parties having 
argued and submitted the case upon the merits without objection. 

"We are of opinion that this court has not obtained jurisdiction of the 
case, and that the appeal must be dismissed. The appropriate and only mode 
of bringing cases of law for review before this court is a writ of error. An 
appeal is applicable only in chancery cases. This distinction is obvious, and 
has been steadily observed and maintained by the United States Suprême 
Court for a century. Equity cases must be brought up by appeal, which 
brings up the entire record upon the facts as well as the law. Cases at 
law can only be broughtî up by writ of error, which siinply brings up the 
record for the correction of errors of law ; that is to say, a writ of error 
carries up nothing but questions of law, and thèse questions are to be de- 
termined according to the facts found in the record. * * * 

"The Suprême Court has uniformly held that it can obtain appellate 
jurisdiction in a case at law only by the issuing by the proper authority of a 
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writ of error, and by fillng the same In the court which rendered the judg- 
ment. Brooks v. Norris, 11 How. 204 [13 L. Ed. 665]. Consent will not give 
jurisdiction; and if, at any time, the record does not show the necessary 
facts to glve the court jurisdiction, the court will dismiss the case. The ju- 
risdiction of ail the United States Courts is spécial. The Suprême Court and 
the Circuit Court of Appeals possess no appellate power in any case unless 
conferred upon them by act of Congress ; nor can such jurisdiction, when 
conferred, be exercised in any other form, or by any other mode of proceeding, 
than that which the law prescribes. Barry v. Mercein, 5 How. 103 [12 L. Ed. 
70] ; U. S. v. Curry, 6 How. 106 [12 L. Ed. 363]. * * * 

"Some stress was laid in the argument of this question upon the waiver 
of the writ of error by the appellee, by arguing and submitting the case upon 
the merits, witbout objection or making a motion to dismiss; and, if consent 
of parties, without the formality of a writ, could give jurisdiction, after the 
time had expired for issuing the writ, there can be no doubt that the sub- 
mitting of the case on the merits would be a waiver. The law gives six months 
after the entry of the judgment in which to issue the writ of error or take an 
appeal. This provision as to time is absolute. The right is strictly statutory. 
The time for suing out the writ or praying an appeal cannot be enlarged by 
stipulation of the parties, nor by the order of the court. * * * 

"The true Une of distinction running through the cases is between facts 
which are jurisdictional and those which are not. The issuance of the writ 
and filing it with the court below within the time prescribed by law are ju- 
risdictional, and cannot be waived. They are the only means known to the 
law for bringing up for review cases at law; but any mère irregularity in 
setting up the record may be waived." 

The same ruling was made in the Sixth Circuit Court of Appeals 
in February, 1895 ; Judge Taft writing the opinion : 

"In this case the record shows that the défendants below prayed an appeal, 
and that the same was allowed by the court, and that a citation issued to the 
plaintilïs below to appear at a session of this court, pursuant to such ap- 
peal, and to show cause, if any there be, why the decree rendered, in the said 
appeal mentioned, should not be corrected. It is true that the supersedeas 
bond which was given recites that the défendants below hâve presented a writ 
of error to the United States Circuit Court of Appeals for the Sixth Circuit 
to reverse the judgment rendered in the suit, and the condition of the bond is 
that the défendants shall prosecute their said writ of error to elïect, and 
answer ail damages and costs ; but the wording of the bond cannot supply the 
absence of a writ of error, which, under the law, issues out of this court either 
by the clerk of this court or by the clerk of the Circuit Court Ail the proceed- 
ings taken were expressly for an appeal, and give this court no jurisdiction 
to consider the cause, for the reasons above stated." Muhlenberg County v. 
Dyer et al., 65 Fed. 634, 13 C. C. A. 64. 

Other décisions of like import are Old Nick Williams Company 
v. United States, 215 U. S. 541, 30 Sup. Ct. 221, 54 L. Ed. 318; 
Mackinaw City v. United States, 120 Fed. 252, 56 C. C. A. 88 ; Roberts 
v. Great Northern Ry. Co., 138 Fed. 711, 71 C. C. A. 127; United 
States ex rel. Schauffler v. Fidelity & Deposit Co., 147 Fed. 228, 77 C. 
C. A. 370; Kerr v. United States, 159 Fed. 428, 86 C. C. A. 408; 
United States v. Northwestern Development Co., 203 Fed. 960, 122 
C. C. A. 262. 

As to the effect of the Conformity Act (Rev. St. § 914 [Comp. St. 
1913, § 1537]) in states where writs of error hâve been abolished by 
statute, and actions at law as well as suits in equity are brought up 
for review by appeal, the Circuit Court of Appeals of the Eighth Cir- 
cuit has held: 
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"The acts of Congress give to defeated litigants in the national courts the 
right to a review of final judgments at law against them by writs of error, 
and a right to a review of final decrees in equity by appeal. Thèse acts 
grant the power and fix the jurisdiction of the fédéral appellate courts. They 
are not matters of fonn or practice, but matters of power and jurisdiction. 
They are not affected by the act of conformity, * * * nor by the légis- 
lation or practice of the States." Hooven v. John Featherstone's Sons, 111 
Fed. 81, 49 C. O. A- 229. 

The appeal must be dismissed for want of jurisdiction. 
Dismissed. 



KIRKLAND et al. v. KNOX et aL 

(Circuit Court of Appeals, Fourth Circuit. February 2, 1916.) 

No. 1401. 

1. Courts eg=>294 — United States Courts — Jurisdiction — Ancillary Juris- 

diction. 

A suit by receivers appointed by a fédéral court to recover the pos- 
session of standing timber claimed by them as part of their trust estate, 
which they were prevented from cutting by the owner of the land, and to 
recover damages, was within the jurisdiction of the court appointing 
them, irrespective of the citizenship of the parties or the amount involved. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 836; Dec. Dig. 
<S=»294.] 

2. logs and logging @=»3(15) sales of standing tlmber tlme for cut- 

ting— Evidence as to Date of Contract. 

A contract of sale of standing timber required its removal within 10 
years frorm the date thereof, but bore no date. It was probated on June 
26, 1905, and recorded about 10 days later, and lt was shown that on or 
near the date of probate the grantor deposited an amount equal to the 
recited considération in a bank, and that this was his only deposlt of 
that amount and the only deposit made about that time. One of the 
subscribing witnesses testlfied that he was absent from the county dur- 
lng the year 1905 until the latter part of May or the first part of June. 
Held that, in the absence of any évidence to the contrary, the court prop- 
erly held as a presumption of law that the contract was executed about 
the time of its probate, and that the 10 years had not expired in March, 
1915. 

[Ed. Note. — For other cases, see Logs and Logging, Cent. Dig. § 12; 
Dec. Dig. <§=»3(15).] 

3. Logs and Logging <§=>3(15) — Sales of Standing Timber — Preventing 

Cutting — Damages. 

Receivers of a lumber company owning standing timber employed D. 
to eut and remove it, and he hired E., who had the necessary machinery 
and force of men to do the work. The owner of the land prevented the 
cutting of the timber. A sawmill and other machinery had been trans- 
ported at considérable cost, and other outlays incurred in assembling a 
force of men and teams and providing for their maintenance. Held 
that, where the circumstances under which E. was employed and the 
authority of the receivers' agent to make the arrangement with him 
showed that the receivers were liable for his expenses, they could re- 
cover such expenses as damages for preventing the cutting, though the 
receivers made no direct contract with E. 

[Ed. Note. — For other cases, see Logs and Logging, Cent. Dig. § 12; 
Dec. Dig. <S=»3(15).] 

®E»For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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In Error to the District Court of the United States for the Eastern 
District of South Carolina, at Charleston ; Henry A. Middleton Smith, 
Judge. 

Action by Robert H. Knox and another, as receivers of the Hilton- 
Dodge Lumber Company, against Ela F. Kirkland and husband. Judg- 
ment for plaintiffs, and défendants bring error. Affirmed. 

James A. Willis, of Barnwell, S. C. (James E. Davis, of Barnwell, 
S. C, on the brief), for plaintiffs in error. 

Arthur R. Young, of Charleston, S. C. (B. A. Hagood and Hagood, 
Rivers & Young, ail of Charleston, S. C, on the brief), for défendants 
in error. 

Before PRITCHARD, KNAPP, and WOODS, Circuit Judges. 

KNAPP, Circuit Judge. In February, 1915, the receivers of the 
Hilton-Dodge Lumber Company, claiming to own the timber on a 
tract of land in Barnwell county, S. C, employed one Durden to eut 
and remove the same. Durden hired a man by the name of Edenfield, 
who had the needful machinery and force of men, to do the work. In 
the latter part of March thèse agents of the receivers attempted to com- 
mence opérations, but were prevented f rom going upon the premises by 
George D. Kirkland, acting for his wife, Ela F. Kirkland, the then own- 
er of the land. The receivers thereupon brought suit for possession 
of the property and for expenses incurred in preparing to eut the tim- 
ber. They had judgment in the court below, entered upon the verdict 
of a jury, and the case cornes hère on writ of error. 

[1] It is contended that the District Court was without jurisdiction, 
because the requisite amount was not involved ; but the contention is 
without merit. The receivers were appointed by the fédéral court in 
which the suit was brought, and pursuant to its order. It was brought 
to recover property claimed by the receivers as part of their trust es- 
tate, the possession of which was refused by défendants, and was 
therefore auxiliary to the main action in which they had been appoint- 
ed. Under thèse circumstances the court had jurisdiction irrespective 
of the citizenship of the parties or the amount involved, as the Su- 
prême Court expressly held in White v. Ewing, 159 U. S. 36, 15 S'up. 
Ct. 1018, 40 L. Ed. 67. The opinion in that case says: 

"Any suit by or against such receiver, in the course of the winding up of 
such corporation, whether for the collection of its assets or for the défense 
of its property rights, must be regarded as aneillary to the main suit, and as 
cognizable in the Circuit Court, regardless either of the citizenship of the par- 
ties, or of the amount in controversy." 

[2] The contract under which the receivers claim limited the time 
for cutting and removing the timber to "the space and term of ten 
years from the date of this lease and sale." This contract, however, 
bore no date of month or year, the spaces for the insertion of the 
dates having been left blank, and from this omission it is argued that 
there was f ailure to prove that the 10 years had not expired when the 
receivers attempted the cutting opérations which défendants interdict- 
ed. But the instrument was probated on the 26th of June, 1905, and 
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recorded some 10 days later; the considération named therein, and 
recited to hâve been paid bef ore exécution, was $500 ; and it was shown 
that one of the grantors deposited that sum in bank on or near the 
date of probate, that this was his only deposit of that amount, and that 
he made no other deposits about that time. Moreover, one of the sub- 
scribing witnesses to the contract testified that he was absent from 
Screven county, the county in which the instrument was probated, ail 
of the year 1905 until the latter part of May or first part of June, and 
therefore could not hâve witnessed the paper at an earlier date. On 
•this showing, nothing whatever appearing of contrary import, the 
court below held as a presumption of law that the contract was exe- 
cuted about the time of its probate, and therefore the 10 years had not 
expired when the receivers made préparations for cutting the timber 
as above stated. The correctness of this ruling is so évident that it 
cannot need the support of argument or citation. 

The right of the receivers to the possession of the timber on this 
tract was virtually conceded on the trial, and that question disappeared 
from the case. At the conclusion of the testimony, and before charg- 
ing the jury, the court, addressing défendants' counsel, said : 

"As to the right to the timber you yourselves admit upon the papers that 
thèse people are entitled to that." 

The record shows that no objection was made to this statement, and 
the ruling, repeated in the subséquent charge, is not made the subject 
of exception. 

[3] The only remaining issue was the amount of recoverable dam- 
age, and that issue was submitted to the jury for détermination. The 
court held that the receivers, having the right to eut the timber cover- 
ed by the contract, and having been pr.evented from exercising that 
right by défendants' refusai to allow them to go upon the premises, 
could recover the expenses to which they were actually put in prepar- 
ing for cutting opérations. A sawmill and other machinery had been 
transported at considérable cost, and other outlays incurred in as- 
sembling a force of men and teams and providing for their mainte- 
nance. The amount of the verdict was somewhat less than the aggre- 
gate items of expenditure, and it cannot be said that the damages 
awarded are not fully sustained by the testimony. Something is sought 
to be made of the fact that the receivers had made no direct contract 
with Edenfield, the man whom Durden hired to do the work; but the 
circumstances under which he was employed, and the proven author- 
ity of the agents of the receivers to make the arrangement with him, 
leave no room for doubt that the receivers were liable for his expenses, 
and that was sufficient to establish their right of action. 

The other assignments of error are covered by what has already 
been said or relate to rulings upon immaterial questions. The record 
discloses no réversible error, and the judgment is therefore affirmed. 
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NOHD DEUTSCHE INS. CO. OF HAMBURG, GERMANT, r. HART. 
(Circuit Court of Appeals, Second Circuit. February 15, 1916„) 

No. 81. 

1. Insurance <§=>651(1)— Actions on Contracts— Admissibility of Evidence. 

In an action on a mémorandum contract of insurance or binder covering 
a building described as a frame dwelling house, where, though défendant 
claimed that the building was not a dwelling house, but a "builder's risk," 
the évidence showed that repairs winch wouid bring it within the définition 
of a "builder's risk" had been compléter! and that it was a dwelling house, 
ail testimony to show the rates charged for builders' risks absolutely or 
relatively was immaterial, and évidence as to the technical meaning of the 
expressions "dwelling house risk" and "builder's risk," and the bearing 
this classification had upon the rates charged for insurance, was properly 
excluded. 

[Ed. Note. — For other cases, see Insurance, Cent. Dig. § 1673 ; Dec. Dig. 
©=>651(1).] 

2. Insurance <S=>132— Contracts— Bindebs. 

A mémorandum insurance contract, or binder, was not void on the 
ground that it did not express any considération, where thereunder in- 
sured had agreed to pay the regular premium of the policy to be issued. 

[Ed. Note. — For other cases, see Insurance, Cent. Dig. § 210; Dec. Dig. 
<S=*132.] 

3. Insurance <©=132— Considération for Binder— Change of Condition. 

Where insured relied upon a binder or mémorandum insurance contract, 
and did not protect herself by getting insurance elsewhere, this change in 
her condition constituted a good considération. 

[Ed. Note. — For other cases, see Insurance, Cent. Dig. § 210 ; Dec. Dig. 
<©=>132.] 

4. Insurance ©=132— Contracts— Parties by Whom Made. 

In an action on an insurance contract, plaintiff claimed that he applied 
for insurance to defendant's authorized agent, who suggested that they 
should see an officer of the défendant, defendant's offices being in the same 
building as those of the agent, and that they saw an officer who authorized 
the signing of a binder. The officer denied that any such interview took 
place. Hcld that, if plaintiff's story was true, the contract was entered 
into directly by défendant, and, if not, the contract was made by a regular 
authorized agent of défendant, and bound it. 

[Ed. Note. — For other cases, see Insurance, Cent. Dig. § 210 ; Dec. Dig: 

©=>132.] 

5. Insurance <g=(î48(l)— Actions on Contkacts— Admissibility of Evidence. 

In an action on an insurance binder covering a building described as a 
dwelling house, but claimed by défendant to constitute a hôtel risk, or a 
"builder's risk," the court excluded a map offered by défendant on which 
it entered its risks. Held, that the map was irrelevant, since, if it did 
not include the risk for which defendant's agent had signed a binder, this 
circumstance would not affect plaintiff, while, if it did include the risk, de- 
scribing it as a dwelling house, it merely corroborated plaintiff's conten- 
tion, and if it described it as a hôtel risk, or builder's risk, there was no 
défense left to the action, only a somewhat larger sum would be deducted 
from the recovery for the premium. 

[Ed. Note.— For other cases, see Insurance, Cent Dig. §§ 1669, 1676; 
Dec. Dig. <S=64S(1).] 

In Error to the District Court of the United States for the Southern 
District of New York. 

£=»For other cases see same topic & KKY-NUMBER In ail Key-Numbered Digests & Indexes 
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Action by Louis G. Hart against the Nord Deutsche Insurance Com- 
pany of Hamburg, Germany. Judgment for plaintiff, and défendant 
brings error. Affirmed. 

This cause cornes hère upon appeal to review a judgment in favor 
of défendant in error, who was plaintiff below. The action is based 
upon a mémorandum contract for fire insurance, ordinarily known as 
a "binder." Upon the close of the testimony both sides moved for a 
direction; the court denied defendant's motion, and instructed the 
jury to find for the plaintiff; défendant did not ask to go to the jury 
on any spécifie question. 

Cabell & Gilpin, of New York City (H. Cabell, of New York City, 
of counsel), for plaintiff in error. 

Cardozo & Nathan, of New York City (Edgar J. Nathan and 
Brison Howie, both of New York City, of counsel), for défendant in 
error. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

LACOMBE, Circuit Judge. The risk described in the binder is a 
"frame dwelling house." Défendant contended that the risk was in 
fact a "hôtel," or a "builder's risk." At one time the premises had 
formed part of a group of buildings which together constituted a hôtel. 
That condition of affairs had ceased to exist before the binder was 
signed. Repairs had been undertaken, which would bring the prem- 
ises within the définition of a "builder's risk" ; but thèse had been 
completed before the binder was signed. It is not necessary to re- 
hearse the undisputed testimony; that the building, on the date the 
binder was signed, was a "frame dwelling house" was abundantly 
proved; it was inhabited on the day of the fire. 

[ 1 ] Défendant f urther contends that the court erred in ref using to 
permit défendant to show the technical meaning of the expressions 
"dwelling house risk" and "builder's risk" and the bearing this clas- 
sification has upon the rates charged for insurance. The court did 
allow defendant's witness to testify fully as to what a "builder's risk" 
was. Since this building was not within the terms of such définition 
ail testimony offered to show the rates charged for builder's risks, 
absolutely or relatively, was immaterial. 

[2, 3] It is f urther contended that the contract sued upon (the bind- 
er) is void because it does not express any considération. We find no 
merit in this point; under the binder the insured had agreed to pay 
the regular premium of the policy to be issued. At ail events, as the 
insured relied upon the binder and did not protect herself by getting 
insurance elsewhere, this change in her condition would constitute a 
good considération. 

[4] There was a conflict of testimony upon one point in the case. 
Plaintiff's story is that he applied for insurance to the authorized 
agent of the company, and that the agent suggested they should see an 
ôfficer of the underwriter; defendant's offices being in the same build- 
ing as those of the agent. That they saw the officer of défendant, 
who, on being told the risk was a "frame dwelling house" authorized 
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the signing of a binder. If this be so, the contract was entered into, 
directly, by défendant. The officer of the underwriter testified that 
no such interview with him took place. If that be so the contract was 
made by the regular authorized agent of défendant, and, of course, 
bound it. 

[5] We find no error in the exclusion of a map offered by défendant 
on which it entered its risks. Without expressing any opinion as to 
the competency of such évidence, we can see nothing in the record 
which would make it relevant. If it did not include the risk which 
its agent had signed a binder for, that circumstance would not affect 
the plaintiff. If it did include the risk, described as a "frame dwell- 
ing house," it merely corroborated plaintiff's contention. Presum- 
ably it did not include the building classified as a hôtel risk, or a build- 
er's risk, because défendant insisted that, as such, it would not hâve 
underwritten the building at ail. If, however, it did contain the build- 
ing thus classified, there was no défense left to the action, only a 
somewhat larger sum would be deducted from the recovery for pre- 
mium. 

The judgment is afnrmed. 
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In re RUDOLPH WURLITZER CO. 

(Circuit Court of Appeals, Second Circuit February 15, 1916.) 

No. 147. 

1. Sales @=>467 — Conditional Sale — Effect. 

A contract for the sale of a chattel, which provicies that the title shall 
remain in the seller until the balance due on the purchase price is paid, 
does not give the seller a lien, but gives him the title. 

[Ed. Note.— For other cases, see Sales, Cent. Dig. §§ 1354, 1358-1364; 
Dec. Dig. <S=>467.] 

2. Bantïetjptct <©=»140(1)— Piîopeett Passing to Trustée— Conditional Sale 

— Election. 

Where the seller of a chattel, who had reserved title until the balance 
of the purchase price was paid, permitted the sherlff to levy exécution ls- 
sued on his judgment for the balance on the chattel, and later made an 
agreeinent for payment, and instructed the sheriff to hold the exécution, 
he waived his reserved title, and can rely only on his exécution lien, which, 
under Bankr. Art July 1, 1898, c. 541, § 67f, 30 Stat. 564, as amended by 
Act June 25, 1910, c. 412, § 12, 36 Stat. 812 (Comp. St. 1913, § 9G51), wasin- 
valid against a trustée, where the pétition was filed within four months 
after the levy. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. §§ 198, 199; 
Dec. Dig. <S=>140(1).] 

Appeal from the District Court of the United States for the West- 
ern District of New York. 

In the matter of the Fitzhugh Hall Amusement Company, bank- 
rupt. From an order of the District Court, authorizing the trustée 

<g=.Por other cases see saine topic & KBY-NUMBER in ail Key-Numbered Dlgests & Indexa» 
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to sell an organ claîmed by the Rudolph Wurlitzer Company, free from 
liens (228 Fed. 169), the claimant appeals. Affirmed. 

Thi9 cause cornes hère upon appeal from an order authorizing the 
trustée herein to sell an organ alleged to belong to the Rudolph Wur- 
litzer Company free from ail liens of said company and to place the 
proceeds in a separate account to the crédit of the trustée subject to 
further order of the court to await the outcome of an appropriate ac- 
tion to détermine the validity of the Rudolph Wurlitzer Company's 
lien. The opinion below of Judge Thomas will be found in 228 Fed. 
169. 

Kirby & Millener, of Rochester, N. Y. (Isaac Adler, of Rochester, 
N. Y., of counsel), for appellant. 
Albert H. S'tearns, of Rochester, N. Y., for appellee. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

LACOMBE, Circuit Judge. More than a year before bankruptcy 
the Amusement Company entered into a contract with one Kelley for 
the purchase of an organ. Kelley's rights under the contract were 
duly assigned to the Wurlitzer Company, which will be hereinafter 
treated as if it were the original party to the contract. The sale was 
a conditional one; the considération was $10,000, payable $500 upon 
delivery and the balance in equal monthly payments, notes being giv- 
en for each future installment. The contract provided that in case 
of default on any note, ail should become due; also that in case of 
default the vendor might take possession and remove the instrument 
without légal process. It contained the provision: 

"The title to said instrument will not pass untll the purchase price or any 
judgment for the same is paid in full and shall remain your [vendor's] prop- 
erty until that time." 

The purchaser being in default, the Wurlitzer Company brought 
suit on January 26, 1914, for the balance due, and judgment was en- 
tered therein against the bankrupt for $9,454.70 on February 18, 1914. 
Execution therefor was issued to the sheriff on the same day. The 
sherifï went at once to the premises of the Amusement Company and 
made a levy on everything there, "piano, organ, chairs, carpets, pic- 
turés, desk and safe." Bankrupt's manager then entered into nego- 
tiations with the company's attorneys and as a resuit one Arnold, who 
was interested in the bankrupt, paid $2,000 and it was agreed that 
the sherifï should not close the place up for 10 days; the attorneys 
who had issued the exécution instructed him to hold the levy. The 
Amusement Company was adjudged a bankrupt in May, less than 
four months after the judgment, exécution and levy. The Wurlitzer 
Company filed a claim for the balance due on the contract as a secured 
claim on the theory that the security was the title to the organ reserved 
under the conditional sale. 

The order of the District Court now hère for review merely author- 
ized the trustée to sell the organ, which came into his possession be- 
cause it was in the bankrupt's possession, free of lien. The proceeds 
were ordered to be held for further adjudication as to their disposi- 
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tion. Inasmuch as the only lien of which there is any suggestion in 
the case is that created against the bankrupt's property by judgment, 
levy, and exécution, which lien was void under section 67f, because 
it originated within four months of bankruptcy, there seems to be no 
error in holding that the organ was free of lien. The District Judge, 
in his opinion (the idea is not found in the order), refers to this lien 
as valid, but as losing its preferential character in favor of the attach- 
ing creditor. What in the case at bar would be accomplished by such 
a holding we do not understand. 

[1, 2] The case is greatly confused by the circumstance that every 
one, counsel, référée, and District Judge, treated the case as if the orig- 
inal contract created a lien. This is a mistake ; the contract was not 
a chattel mortgage, but a conditional sale. We hâve no question of 
lien, but only a question of title. At the time the order was made was 
the title to the organ in the Wurlitzer Company or in the trustée as 
représentative and successor in title of the bankrupt to whom the con- 
ditional sale was made? The amendment of 1910 which gives a trus- 
tée the rights of a creditor holding a lien cuts no figure, if the title 
to the organ was in the Wurlitzer Company. Undoubtedly the title 
remained in the vendor at the time the organ was delivered, although 
at any time thereafter the company could waive its rights to reposses- 
sion and allow the title to become absolute. It did not exercise such 
élection by taking notes for installments to corne due; nor by suing 
and taking judgment for such installments when they came due under 
the terms of the contract, because the contract provided expressly 
that the title should not pass until such judgment was paid in full. 
Nor do we think the situation would be changed by the issue of a 
gênerai exécution; non constat but what the judgment might hâve 
been collected out of the vendor's property aside from the organ. If, 
however, the vendor instructed the sherifï to levy on the organ, or 
stood by and saw him levy on the organ as part of the vendee's prop- 
erty without advising him that the organ belonged to the vendor, we 
think such conduct would amount to an élection to rely on the judg- 
ment and exécution and to give up the right to retake the organ under 
claim of title in itself. There would be nothing surprising in making 
such an élection, because had the vendor decided to retake the organ 
it would hâve been subject to the onerous provisions of article 4 of 
the Personal Property Act (Consol. Laws, c. 41). 

The évidence fails to show that the sheriff was expressly instructed 
to levy on the organ ; but it does appear that he levied on it, that 
the attorney for the vendor knew that he had done so and did not in- 
f orm him that the organ did not belong to the vendee. On the contrary, 
when the $2,000 was" paid by a ten-day note of Arnold and extension 
given to continue the exhibition in the Amusement Hall the sheriff 
was told by the vendor's attorney to hold the levy, which he knew in- 
cluded the organ. Of course the vendor could neither direct nor hold 
levy of an exécution on its own property. On that day the title 
passed and in place of title the vendor had a lien under the exécution, 
but that lien, arising within four months, was wiped out by bank- 
ruptcy. 

The order is afnrmed. 
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PHILADELPHIA & READING RY. CO. v. SHERMAN. 
(Circuit Court of Appeals, Second Circuit. February 15, 1916.) 

No. 181. 

1. Removal of Causes <g=3lI2— Objection to Jurisdiction or State Court. 

Objections as to the jurisdiction of a state court over the subject-inatter 
may be taken advantage of at any time in a fédéral court after removal 
thereto. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. § 238; 
Dec. Dig. <S=112.] 

U. Removal of Causes <@=>119— Résidence of Plaintiff in State— Question 
for Jury. 

In a suit by a purported résident of New York against a Pennsylvania 
railroad for injuries, removed to the fédéral court on the ground of diversi- 
ty of citizenship, whether plaintiff was a bona flde résident of New York, 
entitling him to sue in the courts thereof, so that the state court originally 
had jurisdiction of the suit, was for the jury ; the question depending on 
the fact of his intention in taking up résidence In New York and the sur- 
rounding circumstances. 

[Ed. Note. — For other cases, see Removal of Causes, Cent Dig- § 252 ; 
Dec. Dig. <S=119.] 

In Error to the District Court of the United States for the East- 
ern District of New York. 

Suit by William Sherman against the Philadelphia & Reading Rail- 
way Company. To review a judgment for plaintiff, défendant brings 
error. Judgment reversed, and new trial ordered. 

Armstrong, Brown & Purdy, of New York City (Pierre M. Brown, 
of New York City, of counsel), for plaintiff in error. 
J. C. Robinson, of New York City, for the défendant in error. 

Before LACOMBE, WARD, and ROGERS, Circuit Judges. 

WARD, Circuit Judge. The plaintiff was struck and injured by 
one of defendant's trains at a street crossing in the city of Shamokin, 
Pa., and he brought suit to recover damages in the Suprême Court of 
the State of New York for Richmond County. The défendant ap- 
peared specially to remove the cause to the District Court of the 
United States for the Eastern District of New York and in its péti- 
tion alleged that it was a corporation of the state of Pennsylvania 
and a résident and citizen of that state and that the plaintiff "claims 
to hâve been at the time of the commencement of this action and since 
a résident, citizen and inhabitant of the state of New York." There 
was no such allégation in the complaint and so far as the plaintiff's 
citizenship is concerned it was untrue. However, the cause was re- 
moved upon the strength of the defendant's allégation. In direct con- 
tradiction thereof the answer set up as an independent défense : 

"Fourth. That neither at the time of said accident nor at the time of the 
commencement of this action was the plaintiff a résident, citizen and inhabi- 
tant of the state of New York, but at ail such times said plaintiff was and 
now is a résident and inhabitant of the state of Pennsylvania. That the de- 
fendant is a foreign corporation, transacts no business in this state and has 
no property in this state, and this court has not and should not entertain 
jurisdiction of said action." 

<Ê=For other cases see same topic & KE1T-NUMBER in ail Key-Numbered Digests & Indexes 
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Though this défense might well hâve been more explicit, it seems 
to proceed upon the ground that the state court had no jurisdiction 
of the subject-matter of the action under section 1780, Code of Civil 
Procédure, which reads : 

"Sec. 1780. (Am'd. 1913) When Foreign Corporation may be Sued. An ac- 
tion against a foreign corporation may be maintaihed by a résident of the 
state, or by a domestic corporation, for any cause of action. An action against 
a foreign corporation may be maintained by another foreign corporation, or by 
a nonresident, in one of the following cases only: 

"1. Where the action is brought to recover damages for the breach of a 
contract made within the state, or relating to property situated within the 
state, at the time of the making thereof. 

"2. Where it is brought to recover real property situated within the state, or 
a chattel, which is replevied within the state. 

"3. Where the cause of action arose within the state, except where the 
object of the action is to affect the title to real property situated without the 
state. 

"4. Where a foreign corporation is doing business within this state." 

It appeared at the very outset of the trial on the plaintiff's examina- 
tion that he was an alien, a citizen of Russia and lived in Staten Is- 
land when the action was begun. On cross-examination he said that 
he left Pennsylvania because he could no longer work as a miner on 
account of his injury; that he came to Staten Island to get light 
work; that he had lived between there and Brooklyn about two 
months before he brought his action and would hâve stayed there if 
he could hâve got work, but four or five days thereafter he went to 
Jersey City where he did find employment and had lived ever since. 
Thereupon the défendant moved to dismiss: 

"Upon the ground that upon the plaintiff's own showing that he is not such 
a résident of New York as justifies him in bringing this suit hère." 

At the close of the plaintiff's case the défendant again raised the 
question of jurisdiction in a quite Unintelligible form: 

"Défendant moves to dismiss: lst. Court has no jurisdiction over subject 
action of défendant." 

Upon the close of the whole case the défendant moved : 

"Mr. Brown: I will now make a motion to dismiss the complaint and for the 
direction of a verdict for the défendant, upon the ground that it is now appar- 
ent that the plaintiff was not at the time of the commencement of the action 
and is not now such a bona fide résident of the state of New York as entitles 
him to sue in the courts of New York." 

This did présent definitely the objection as to jurisdiction over the 
subject-matter because the plaintift was not such a bona fide résident 
of the state of New York as to be entitled to sue a foreign corpora- 
tion in the courts of that state on a cause of action arising without 
the state. But the court evidently and not unnaturally, as we think 
from the way the subject had been presented throughout the case, still 
thought of the objection as being to the jurisdiction of the person of 
the défendant within the fédéral statutes : 

"Mr. Brown: Now, about this question of résidence, the reason that I hâve 
in a great many of thèse cases asked that that question be submitted — and it 
tas always been granted — is that that would be the first question that the 
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Jury would détermine. If they détermine that he just came for the purpose 
of suing, that would end the case. 

"The Court: No. A man being an alien, has a right to bring suit In any 
state, If the défendant cornes into court. He simply brings his action and 
you remove it into this court for hearing. If he has rnade misstatements 
about it, that goes to his credibility and nothing else. I will deny the mo- 
tions so as to leave the question to the jury. 

"Mr. Brown: I except, and I except also to the ruling of the court that the 
question of résidence is only one for the purpose of attacking the credibility 
of the plaintiff." 

[1] Objections as to the jurisdiction of the. state court over the 
subject-matter may be taken advantage of at any time, De Lima 
v. Bidwell, 182 U. S. 174, 21 Sup. Ct. 744, 45 L. Éd. 1041, in which 
Mr. J astice Brown said : 

"Did the question of jurisdiction raised by the demurrer involve only the 
jurisdiction of the Circuit Court as a fédéral court, we should be obliged to 
say that the défendant was not in a position to make this claim, since the case 
was removed to the fédéral court upon his own pétition. It is no infringement 
upon the allaient maxim of the law that consent cannot confer jurisdiction, 
to hold that, where a party has procured the removal of a cause from a 
state court upon the ground that he is lawfully entitled to a trial in a fédéral 
court, he is estopped to deny that such removal was lawful, if the fédéral 
court could take jurisdiction of the case or that the fédéral court did not 
hâve the same right to pass upon the questions at issue that the state 
court would hâve had, if the cause had remained there. Défendant neither 
gains nor loses by the removal, and the case proceeds as if no such removal 
had taken place. Cowley v. Northern Pacific Railroad Co., 159 U. S. 569, 583 
[16 Sup. Ct. 127, 40 L. Ed. 263] ; Mansfleld Railway Co. v. Swan, 111 U. S. 379 
[4 Sup. Ct. 510, 28 L. Ed. 462] ; Mexican Nat. Railroad v. Davidson, 157 U. S. 
201 [15 Sup. Ct 563, 39 L. Ed. 672]. This, however, is more a matter of words 
than of substance, as the défendant unquestionably has the right to show that 
the state court had no jurisdiction, or that the complaint did not set f orth f acts 
sufficient to constitute a cause of action. This we understand to be the sub- 
stance of the défense in this connection." 

The Court of Appeals of New York has held that the objection that 
the plaintiff is not a résident of the state in such a suit does go to 
the subject-matter, Robinson v. Oceanic Steam Navigation Co., 112 
N. Y. 315, 324, 19 N. E. 625, 627 [2 L. R. A. 636], Ëarl, J., saying: 

"It is not sufficient that a nonresident plaintiff should, by any service of 
process or in any other way, obtain jurisdiction of a foreign corporation ; 
but before the action can be maintained, in any court of this state, there 
must also be jurisdiction of the subject-matter of the action. Jurisdiction of 
the action cannot be conferred upon the court by any consent or stipulation 
of the parties. The objection to the jurisdiction in such case may be taken 
at any stage of the action, and the court may, ex mero motu, at any time, 
when its attention is called to the facts, refuse to proceed further and dismiss 
the action. Cooley's Const. Lim. 39S ; Davidsburgh v. Knickerbocker L. Ins. 
Co., 90 N. Y. 526. In the case cited Danforth, J„ said: 'There are no doubt 
many cases where the court having jurisdiction over the subject-matter may 
proceed against a défendant who voluntarily submits to its décision ; but 
where the state prescribes conditions under which a court may act, those 
conditions cannot be dispensed with by litigants, for in such a case the 
particular condition or status of the défendant is made a jurisdictional fact.' " 

[2] The question of the plaintiff 's résidence was one of intention 
to be drawn not only from his testimony as to intention but from the 
surrounding circumstances. It was for the jury, not being a pure 
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question of law but depending upon facts. The jury might find rési- 
dence on less évidence in the case of an unmarried and disabled labor- 
ing man looking for light work than they would in the case of a 
man with a family, well to do and accustomed to a permanent domi- 
cile. 

The objection made by the défendant is a substantial one and al- 
though it should hâve been pleaded more specially and brought more 
clearly to the attention of the trial judge than it was, we feel obliged 
to reverse the judgment and order a new trial. 



FIRST NAT. BANK OF BAYONNE et al. v. ANGLO-SOTJTH AMERICAN 

BANK, Limited. 

(Circuit Court of Appeals, Second Circuit. February 15, 1916.) 

No. 130. 

1. Appeal and Errob <@=»1008(2)— Review— Questions of Fact. 

Where a jury was waived by stipulation, the court's finding on the is- 
sues of fact had the effect and force of a verdict by a jury. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 3957, 
3964; Dec. Dig. <§=>1008(2).] 

2. Biixs and Notes <S=a237, 496(3)— Bona Fide Holdebs— Pbesumptions. 

The indorsement of commercial paper by a bank does not, in the absence 
of proof , indicate an accommodation indorsement ; and, in an action in- 
volving the good faith of a subséquent purchaser, no presumption based 
upon the indorsement alone can be indulged in. 

[Ed. Note. — For other cases, see Bills and Notes, Cent. Dig. Si 564, 
1665% ; Dec. Dig. <§=»237, 496(3).] 

In Error to the District Court of the United States for the South- 
ern District of New York. 

Action by the Anglo-South American Bank, Limited, against the 
First National Bank of Bayonne and another. To review a judgment 
entered upon the direction of the court, a jury having been waived, in 
favor of the plaintiff for the sum of $26,553.84, défendants bring er- 
ror. Affirmed. 

Barber, Watson & Gibboney, of New York City (Archibald R. 
Watson and Stuart G. Gibboney, both of New York City, of counsel), 
for plaintiffs in error. 

Whitridge, Butler & Rice, of New York City (Edwin T. Rice, of 
New York City, of counsel), for défendant in error. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

COXE, Circuit Judge. [1] This action was tried before Judge 
Grubb, a jury being waived. The Anglo-South American Bank sued 
the Bayonne Bank to recover upon rive protested bills of exchange 
which were purchased by the Anglo Bank in the city of New York, 
in the ordinary course of business, in August and October, 1913. 
The purchase was made of Bierling & Son, brokers in foreign ex- 
change, who wére paid the full amount due thereon. At the time the 
drafts were purchased by the Anglo Bank they were indorsed by the 

©=jFor other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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"First National Bank of Bayonne — George Carragan, Président." 
The Anglo Bank thereupon stamped above the indorsement which 
was in blank the words, "Pay to the order of the Anglo-South Ameri- 
can Bank, Ltd." The court found the issues of fact for the plaintifï, 
which has the effect and force of a verdict by a jury. In other words 
if a jury had been présent and had found for the plaintifï on ail the 
issues of fact, it would hâve had no différent effect than the finding 
by the court after a stipulation waiving the jury. Judge Grubb says 
in his opinion : 

"It seems to me that the Anglo-American Bank was a taker, in due course, 
and for value and without actual knowledge that the paper was accommoda- 
tion paper, and without knowledge of any facts that would make the taking of 
it an act of bad faith under the New ïork Negotiable Instrument Act. 
* * * It does not seem to me that there is évidence of knowledge of facts 
that would make it bad faith on the part of the Anglo-American Bank to hâve 
taken the paper." 

In Lehnen v. Dickson, 148 U. S. 71, 13 Sup. Ct. 481, 37 L. Ed. 
373, the court said: 

"If there be no spécial findings, there can be no inquiry as to whether the 
judgment is thus supported. We must accept the gênerai finding as conclusive 
upon ail matters of fact, precisely as the verdict of a jury." 

See U. S. v. U. S. Fidelity & Guaranty Co., 236 U. S. 512, 35 Sup. 
Ct. 298, 59 L. Ed. 696; Schmid v. Dohan, 167 Fed. 804, 93 C. C. 
A. 194. 

Although we might rest our opinion upon the rule thus enunciated 
we think it proper to say that the évidence warranted a finding that 
the Anglo-American Bank had no actual knowledge that it was deal- 
ing with accommodation paper or of any fact of which bad faith can 
be predicated. 

[2] The indorsement of commercial paper by a bank does not, in 
the absence of proof, indicate an accommodation indorsement. No 
presumption can be indulged in based upon the indorsement alone. 
The bills of exchange on their face showed nothing to indicate that 
the Bayonne Bank did.not own them and that its indorsement was 
not made in due course and intended to create a liability. It would 
produce endless confusion in the financial world if an indorsement so 
made cannot be taken for its full face value. 

The judgment is affirmed with costs. 



SCHMID v. ROSENTHAL. 

(Circuit Court of Appeals, Third Circuit. March 24, 1916.) 

No. 2057. 

1. Bankrdptcy ©=>467— Review— Questions or Fact. 

Nothing except a plain nristake will justify an appellate court In dis- 
regarding the findings of the référée in bankruptcy, approved by the Dis- 
trict Court, upon disputed questions of fact. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dîg. § 929 ; Dec. Dig. 
<S=^467.] 

©=»For other cases see same toplc & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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2. BANKEUPTCT <g=>136(2)— CONCE AIMENT OF ASSETS— FBOCEEDINGS— FlNDINGS. 

A proceeding for an order requlring a bankrupt to turn over to the trus- 
tée assets which It is claimed ne is coneealing is not a proceeding to pun- 
ish for contempt, and in that stage of the eontroversy the finding as to the 
bankrupt's possession of the concealed assets should be restrieted to the 
date of the bankruptcy. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 235 ; Dec. Dig. 
c§=>136(2).] 

Appeal and Pétition to Revise from the District Court of the 
United States for the Middle District of Pennsylvania ; Chas. B. Wit- 
mer, Judge. 

In the matter of S. A. Schmid, bankrupt. An order of the référée 
directing the bankrupt to pay concealed assets to David Rosenthal, 
the trustée, was affirmed by the District Judge, and the bankrupt ap- 
peals and files a pétition to revise. Modified and affirmed. 

Andrew Hourigan and David Oppenheimer, both of Wilkes-Barre, 
Pa., for appellant. 

David Rosenthal and W. N. Reynolds, Jr., both of Wilkes-Barre, 
Pa., for appellee. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Cir- 
cuit Judges. 

McPHERSON, Circuit Judge. [1] On May 22, 1915, S. A. 
Schmid was adjudged an involuntary bankrupt, after carrying on 
business for about a year in the city of Wilkes-Barre. In July, the 
trustée filed a pétition with the référée, averring that the bankrupt 
was coneealing assets in the sum of $10,000, and asking for an or- 
der requiring the money to be turned over. Testimony was taken 
and a hearing had, the resuit being a finding by the référée that the 
bankrupt "had and now has in his possession" $5,102.20, and an or- 
der to pay over that amount forthwith. Upon a pétition to review, 
the District Judge affirmed the order, directing the bankrupt to pay 
within 30 days from September 14. The présent proceeding asserts 
the order to be erroneous, and assigns several errors, mainly to the 
efïect that the referee's finding was not justified by the compétent 
évidence. We agrée that the record is not as satisfactory as we 
might désire, but we shall not discuss the facts, because we are satis- 
fied nevertheless with the referee's conclusion. We see no sufficient 
reason to départ from the well-settled rule that nothing except a 
plain mistake will justify an appellate court in disregarding the con- 
current findings of two subordinate tribunals upon disputed questions 
of fact. Epstein v. Steinfeld (C. C. A. 3d) 210 Fed. 236, 127 C. 
C. A. 54. 

[2] Some confusion seems to exist in the minds of counsel con- 
cerning the effect of the order below, and we may say a few further 
words to make the situation clear. This is not a proceeding to punish 
for contempt ; the eontroversy has not yet reached that stage. Noth- 
ing has been done thus far except to ascertain what sum of money 
the bankrupt should hâve accounted for at the time of the adjudica- 
tion, and should hâve turned over to his trustée afterward. The prac- 

^=jFor other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexe» 
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tice in this circuit was definitely settled by the décision in Epstein v. 
Steinfeld, supra (folio wed in Re Pennell [C. C. A. 3d] 214 Fed. 341, 
130 C. C. A. 645), and with a slight modification the referee's finding 
will conform to that décision. The finding should hâve been re- 
stricted to the date of bankruptcy, and should therefore be modified 
by striking out the words "and now has in his possession," and by 
substituting therefor the words "at the time the pétition in bank- 
ruptcy was filed." The District Judge will of course fix another date 
for payment of the money. 
Thus modified, the order appealed from is affirmed. 



LEE LEW YOU v. UNITED STATES. 
(Circuit Court of Appeals, Second Circuit. February 15, 1916.) 

No. 132. 

1. Aliens <£=>32(5) — Chïnese Peksons — Présomption. 

The presumption tliat a peison of the Mongolian race is not a citizen la 
strengthened when he attempts to enter the country in a clandestine 
manner. 

[Ed. Note. — For other cases, see Aliens, Cent. Dig. § 84; Dec. Dlg. 
@=»32(5).] 

2. Axiens @=>o2(12) — Déportation— Review. — Findings. 

A finding of the commissioner, approved b,v the District Court, will not 
be disturbed on appeal, where there is évidence in support of it. 

[Ed. Note. — For other cases, see Aliens, Cent Dig. § 95; Dec. Dig. 
<§=>32(12).] 

Appeal from the District Court of the Southern District of New 
York. 

Proceeding by the United States of America against L,ee Lew You. 
From an order of the District Court, afïirming the judgment of the 
commissioner, ordering déportation of défendant, he appeals. Af- 
firmed. 

Robert M. Moore, of New York City, for appellant. 

H. Snowden Marshall, U. S. Atty., of New York City (Harold A. 
Content, Asst. U. S. Atty., of New York City, of counsel), for the 
United States. 

Before LACOMBE, COXE, and ROGERS, Circuit Judges. 

. COXE, Circuit Judge. This is an appeal from an order of the 
District Court for the Southern District of New York afïirming a 
judgment of the commissioner ordering the déportation of the ap- 
pellant to China. 

His contention before the commissioner was that he was born in 
San Francisco 38 years ago. If he were a native-born citizen of the 
United States, it seems incredible that he should hâve paid a white 
man $150 to smuggle him across the Canadian border in a freight 
car, there being two other Chinese persons in the car. 

©saFor other cases see same topio & KEY-NUMBER in ail Key-Numbered Dlgesta & Indexes 
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[1] The presumption that a person of the Mongolian race is not 
a citizen is materially strengthened when he seeks to enter the coun- 
try in so clandestine a manner. The commissioner who heard the tes- 
timony and the judge who reviewed it did not believe that the ap- 
pellant was born in the United States. The assignment of errors 
brings up the single question that the judgment is against the weight 
of évidence. 

[2] In such circumstances, the commissioner and the judge agree- 
ing, we think the décision on the facts should not be disturbed by an 
appellate court. Chin Bak Kan v. U. S., 186 U. S. 193, 22 Sup. Ct. 
891, 46 L. Ed. 1121; Lee Sim v. U. S., 218 Fed. 432, 134 C. C. A. 
232. As was said by Chief Justice Fuller in the former case (186 
U. S. at page 201, 22 Sup. Ct. at page 895, 46 U Ed. 1121) : 

"We are of the opinion that we cannot properly re-examine the facts already 
determined by two judgments below." 

The judgment and order of the District Court are affirmed. 



NATIONAL MALLEABLE CASTINGS CO. et al. v. T. H. SYMINGTON CO. 

(Circuit Court of Appeals, First Circuit. February 3, 1916.) 

No. 1147. 

1. Patents <@=>328— Validity and Infeingement— Dbaft-Rigging fob Kail- 
wat Cars. 

The Byers patent, No. 673,419, for a draft-rigging for railway cars, the 
spécial feature of which is the ready removability of the shock-absorbing 
parts in case of breakage, elaims 3, 5, and 6, held not anticipated, valid, 
and infringed ; claims 1, 2, and 10 held not anticipated and valid, but not 
infringed ; and claim 8 held void for anticipation, and also such claim and 
claim 7 not infringed. 
2 Patents <§=259— Contbibutoby Infbingement. 

A défendant is not chargeable with contributory lnfringement because 
it manufactures and furnishes to another parts used in an infringing struc- 
ture, where none of such parts are éléments of the patented combination. 
[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 400-402 ; Dec. Dig. 
' ©=259.] 

Appeal from the District Court of the United States for the Dis- 
trict of Maine ; Clarence Haie, Judge. 

Suit in equity by the National Malléable Castings Company and 
another against the T. H. Symington Company. Decree for défend- 
ant, and complainants appeal. Reversed. 

For opinion below, see 222 Fed. 517. 

Clarence D. Kerr, of New York City (Charles Neave, of New 
York City, on the brief), for appellants. 

Gilbert P. Ritter, of Washington, D. C. (W. Stuart Symington, 
Jr., of Baltimore, Md., of counsel), for appellee. 

Before PUTNAM, DODGE, and BINGHAM, Circuit Judges. 

BINGHAM, Circuit Judge. The plaintiffs, the National Malléable 
Castings Company and Jacob J. Byers, are the exclusive owners of 

®=oFor oth.Br cases see samo topic & HEY-NUMBER in ail Key-Numbered Digests & Indexes 
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United States letters patent No. 673,419, issued to them May 7, 1901, 
on the application of said Byers filed April 21, 1900, and complair. 
of its infringement by the défendant, the T. H. Symington Company. 

The patent is for a draft-rigging for railway cars, and relates to 
structures used for coupling cars and intended to prevent the shock 
or jar, due to pushing and pulling the train, irom being transmitted 
from car to car. To do away with this it has been customary to pro- 
vide a cushio.ning or yielding device between each coupler and the 
car to which it is attached. This mechanism is called a draft-rigging 
and includes the drawbar carrying the coupler at its outer end, and 
at its inner end shock-absorbing mechanism interposed between the 
drawbar and the parts which are rigidly connected with the car. 

The shock-absorbing mechanism of the patent in suit consists of 
a single spring or a pair of springs arranged one above the other, 
the ends of which are engaged by followers, the springs and followers 
being inclosed by a yoke, the arms of which are connected to the rear 
end of the drawbar by rivets or a removable key. This mechanism is 
held in place by parts rigidly connected to the car, and the relation 
between the spring mechanism and the parts rigidly connected to the 
car is such that, whether the car is pulled or pushed, the springs will 
be compressed between the drawbar and the car and the shock thus 
greatly reduced. 

On freight cars where great weights are drawn, it is necessary to 
make the parts very strong and heavy. The weight of those provided 
under the patent in suit are as follows : Coupler, 300 pounds ; yoke, 
112 pounds; springs, 55 pounds each; followers, 60 pounds each; 
key, 40 pounds; spacer-block, 15 pounds; making a total of over 
700 pounds. Notwithstanding the great strength of the parts, they 
frequently break and hâve to be replaced. The capacity of ready 
removal and replacement of the parts 'is, therefore, an important fac- 
tor, and, in view of their weight and location in a Iimited space under 
the car, the arrangement of the mechanism so that the desired re- 
suit may be accomplished présents a difficult problem. 

[1] The spécial feature relied upon by the plaintifïs in connection 
with their device is that the shock-absorbing mechanism may be 
placed in position after the other parts hâve been affixed to the car, 
and, in case of breakage, may be removed without disturbing the 
yoke and drawbar; and they contend that Byers was the first to in- 
vent a mechanism presenting the combination of éléments disclosed 
in his patent that would answer thèse requirements. 

In the spécification, after referring to certain drawings which rep- 
resent the shank of the drawbar and the pocket, which is set between 
the draft timbers to which it is affixed by bolts, the patentée says : 

"The pocket may be cast In a single pièce and is provided with horizontal 
lngs 5 5, which exteud across the pocket, above and helow, and eonstitute 
abutments for the followers 6 6', which are set in the pocket. The pocket and 
lugs are suitably braced by métal ribs or (langes, as snown. 7 T are springs, 
placed, preferably, one above the other between the followers, and to hold 
them in place, as well as to l'tmit the approach of the followers, I may provide 
the latter with pro.ieeting stops S, which extend from such followers between 
the springs. The drawbar shank 2 is connected with the rear follower 6" by a 
yoke 2', which is flxed to the drawbar by riveting or otherwise, and extends 
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within the pocket, between the lugs and around the rear follower, as shown. 
The pocket is open at the bottom, so that the follower-plates and springs may 
be removed freely from within the yoke in a vertical direction without the 
necessity of disengaging the yoke from the drawbar, since the follower-plates 
are not connected with the drawbar otherwise than by being placed between 
the sides of the yoke. This removal is made possible by takiiig off a cap-plate 
9, which closes the opëning at the bottom of the pocket and is secured by 
bolts 9a., and the follower-plates can then be pried ont by means of a tool ap- 
plied to toothed recesses 10, formed in the edges of the follower-plates." 

He also provicies for : 

"A stop-piece 12, made sîparate from the follower-plates and interposed be- 
tween the springs, perforrcing the saine function as is perforined by the pro- 
jections from the follower-plates shown in Figs. 1 and 4." 

He also provides for : 

"In addition to the stops 12 * * * as an alternate construction stops 18, 
either hollow or solid, wh:ch may be set axially within the springs between 
the follower-plates." 

He refers to Fig. 4 as presenting a front élévation of the fol- 
lower, which discloses that it is rectangular in shape, but in the figure 
has the horizontal stop 8. 

The claims said to be infringed by the défendant are 1, 2, 3, 5, 6, 
7, 8 and 10. They read as follows : 

"1. A draft-rigging, hav:ng a combinatlon, with the drawbar, a yoke, the 
arms of which are connected to the sides of the drawbar, springs arranged 
one above the other within the yoke, and followers alsa arrangea between 
the arms of the yoke, said springs and followers being removable from below, 
independently of the draw nar, substantially as described. 

"2. A draft-rigging havi ag a yoke, the arms of which are adapted to be 
connected to the sides of the drawbar, springs arranged one above the other 
between the arms of the yoke, and followers adapted to fit against the ends 
of both springs, and also contained between the ends of the yoke, said springs 
and followers being removable from below, independently of the drawbar, 
substantially as described. 

"3. A draft-rigging havirg a pocket, lugs, extending horizontally across the 
pocket, at the upper and lower portions thereof, respectively, followers with- 
in the pocket which bear i gainst the lugs, and a yoke which extends within 
the pocket between the lu.ïs and around the rear follower, substantially as 
described." 

"5. A draft-rigging havin » a yoke open at the bottom and having a spring and 
followers arranged between the arms of the yoke, and a pocket within which 
the yoke extends and which is also open at the bottom to permit removal of 
the spring and followers iidependently of the drawbar, substantially as de- 
scribed. 

"6. A draft-rigging havirg a yoke open at the bottom, and having a spring 
and followers arranged be:ween the arms of the yoke, a pocket which con- 
tains the yoke, and is also >pen at the bottom to permit removal of the spring 
and followers, and a détachable closure for the opening in the pocket, sub- 
stantially as described. 

"7. A draft-rigging havi;ig, in comblnation with the drawbar and spring 
mechanism, a yoke, the arms of which 'are connected to the sides of the draw- 
bar, a pocket within which the yoke extends, and a key which extends hori- 
zontally through the drawbar and yoke, and through slots in the walls of the 
pocket, substantially as described. 

"8. A draft-rigging having springs set one above the other, and a follower 
engaging the ends of both springs and having at the middle a stop projection 
which séparâtes the springs:, substantially as described." 

"10. A draft-rigging having springs arranged vertically, one above the 
other, followers, a yoke between the sides of which the springs and follow- 
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erss are set, said springs and followers belng removable vertically from below, 
independently of the drawbar, substantially as described." 

Claim 8 relates to a draft-rigging having springs, one above the 
other, and a follower engaging the ends of the springs with a stop 
projection at the middle and separating the springs. It does not call 
for a yoke, but would require a horizontal one if a yoke were used. 

Claims 1, 2, and 10 are more gênerai. They disclose a draft-rigging 
having in combination a drawbar, a yoke, springs and followers. The 
construction called for in thèse claims is such as to require the yoke. 
to be placed in a horizontal position, with its arms connectcd, or adapt- 
ed to be connected, to the sides of the drawbar. The springs are ar- 
ranged vertically, one above the other, within the yoke, and the fol- 
lowers are "arranged," "set" or "contained" between the arms, sides 
or ends of the yoke, both springs and followers being removable from 
below, independently of the drawbar. 

In claims 3, 5, 6 and 7 a pocket is introduced as an additional élé- 
ment ; and in claim 3 the élément of "lugs extending horizontally across 
the pocket at the upper and lower portions thereof, respectively," is 
specified, which élément does not expressly appear in the rest of thèse 
claims. In this claim, the followers bear against the lugs, necessitat- 
ing their being placed in a vertical position within the pocket, and the 
yoke, which extends around the rear follower and between the lugs 
of the pocket, is of necessity placed horizontally. This claim does not 
enumerate springs as an élément in the combination, but, as a draft- 
rigging embodies a shock-absorbing mechanism and springs are dis- 
closed in the spécification as a part of such mechanism, they -may be 
understood as forming a part of the device, not for the purpose of 
establishing novelty, but for making it workable. 

Claims 5, 6 and 7, do not enumerate lugs as an élément, either as 
extending horizontally across the pocket or as extending horizontally 
into the plane of the vertical Unes of the interior faces of the yoke, 
but, as the followers disclosed in the spécification are rectangular in 
shape, and, according to the claims, are arranged between the sides 
of a horizontal yoke, the device of the claims calls for horizontal lugs 
in order to be operative, and the spécification discloses such lugs. The 
language of ail thèse claims shows that the yoke is positioned hor- 
izontally. 

Claim 5 provides for the removal of the springs and followers inde- 
pendently of the drawbar, but claims 6 and 7 do not, except as the 
construction called for is such as will permit it. The distinctive fea- 
ture of claim 6 is that a détachable cover is provided for closing the 
pocket; and of claim 7, is a key extending horizontally through the 
drawbar, yoke and slots in the walls of the pocket. 

In August, 1913, the défendant entered into an agreement with the 
Pressed Steel Car Company to furnish cheek-plates and spacer-blocks 
of a spécial design for installation by the car company on Boston & 
Maine cars, and, subsequently, furnished such parts with the intention 
that they should be assembled with other parts in such a way as would, 
according to the plaintifïs' contention, make up the combination of the 
patent in suit. 
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The construction of the alleged infringing device is disciosed m the 
answers of the défendant to certain interrogatories, and is spoken of 
as the machine of the interrogatories; and the question is whether 
the device thus disciosed infringes the patent in suit. 

In the District Court it was held, with regard to claims 1, 2, 8 and 
10, that every élément in the claims was old and that the combination 
was anticipated; that claims 3, 5, 6 and 7 related to an intégral box 
or pocket open at the bottom and were limited to that structure ; that 
ail the other éléments enumerated in thèse claims were old, the intégral 
pocket being the only new thing and the sole advance which Byers 
made in the art ; and that the invention thus limited was not inf ringed 
by the device of the interrogatories, as it did not hâve the intégral 
pocket of claims 3, 5, 6 and 7, but employed cheek-plates. 

Was the District Court right in holding that claims 1, 2 and 10 
were anticipated? The défendant says that he was; that the lan- 
guage of the claims — "followers * * * arranged between the arms 
iOf the yoke," "followers * * * contained between the ends of 
the yoke," and "a yoke between the sides of which * * * followers 
are set" — cannot properly be construed to mean "followers being whol- 
ly contained within the space bounded by the inner vertical faces of 
said yoke." 

As heretofore pointed out, the follower-plates of the plaintiffs' 
device are described in the spécification as rectangular in shape, as 
placed between the sides of the yoke, and as being removable from 
below by being "pried out by means of a tool applied to toothed re- 
cesses 10, formed in the edges of the follower-plates." The claims 
do not specifically state the shape of the followers ; they do, however, 
state that they possess the quality of being "removable from below, in- 
dependently of the drawbar, substantially as described," which, ac- 
cording to the spécification, means that they may be removed "in a 
vertical direction without the necessity of disengaging the yoke from 
the drawbar" and be pried down by means of a tool applied to toothed 
recesses in the edges of the follower-plates. To be capable of being 
thus removed, the vertical edges of the followers must be straight 
throughout their length, and, as the claims disclose that the followers 
are "contained between," "arranged between," or "set between" the 
ends, arms or sides of the yoke, the fair inference is that the follow- 
ers called for by thèse claims, as well as by the spécification, are 
rectangular in shape. 

The question then is, whether thèse claims for a draft-rigging having 
in combination with the drawbar a horizontal yoke, springs vertically 
arranged within the yoke, and followers rectangular in shape set or 
contained between the sides or arms of the yoke, the springs and fol- 
lowers being removable from below, independently of the drawbar, are 
anticipated, and, if not, are infringed by the device of the interroga- 
tories. 

The devices of the prior art which hâve been called to our attention 
fail to disclose such a combination, and we regard the combination as 
novel and the prima facie évidence of invention, due to the issuing 
of the patent, as not overcome. 
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In the patent granted to Frost (No. 232,272, January 8, 1895), the 
device contemplâtes the use of a single spring, and the followers, 
instead of being rectangular in shape, hâve arms extending horizontal- 
ly above and below the yoke. They could not be removed by prying 
them directly down, without first removing the spring or springs, as 
in Byers'. It would be necessary to first remove the spring, then 
turn the followers to a position in which their arms would be length- 
wise of the yoke before they could be removed. This surely is not 
the solution of the problem of free removability presented by Byers, 
especially when the weight of the parts and pressure of the springs 
are considered. 

In the patent granted to Simons (No. 627,540, June 27, 1899), the 
yoke is arranged vertically, not horizontally, and the springs and fol- 
lowers are set horizontally and. are removable f rom the side and not 
the bottom. 

In Pilcher (No. 616,965, January 3, 1899), the yoke is horizontal, 
and the arms of the yoke extend through holes in the followers, thereby 
preventing their removal without disconnecting the yoke from the 
drawbar. 

In Reagan (No. 491,785, February 14, 1893), and Miner (No. 
570,038, October 27, 1896), the yoke is placed vertically, and to remove 
the springs and followers the yoke has to be disconnected from the 
drawbar or taken apart. 

[2] While we regard thèse claims as valid, we are of the opinion that 
the défendant does not infringe any of them, as it does not furnish 
any élément that enters into them. Thomson-Houston Electric Co. 
v. Ohio Brass Co., 80 Fed. 712, 26 C. C. A. 107; Leeds & Catlin Co. 
v. Victor, 213 U. S. 325, 29 Sup. Ct. 503, 53 L. Ed. 816. 

Claim 8 is limited to followers with stop projections used in con- 
nection with two springs, and the followers and springs are to be 
used in connection with a horizontal yoke or some other drawbar 
attachment. A follower device with a stop projection was old as 
shown in the patent granted to Hinson (No. 635,322, October 24, 1899). 
This claim is not only anticipated by the prior art, but is not infringed, 
as the défendant does not provide followers with projecting stops. 

It does not seem to us, however, that the District Court was right 
in holding that claims 3, 5, 6 and 7 were limited to an intégral pocket. 
Nothing is said in thèse claims about the pocket being intégral or a 
distinct entity, while in claim 9, which is not in issue, such an intention 
is plainly manifested. Moreover, the spécification shows that the 
patentee's conception was not limited to an intégral pocket, for he 
there states that "the pocket may be cast in a single pièce." When 
the housing is not intégral, the parts, on being assembled upon the car, 
form a pocket. The parts are nothing more than the cheek-castings of 
the prior art, with the single exception that the lugs or bearings for 
the followers, instead of being arranged vertically, as in the old cheek- 
plates, are projected horizontally across or into the vertical Unes of 
the plane of the yoke. 

In the earlier devices of the draft-rigging art, the followers were 
arranged horizontally rather than vertically and the ends of the fol- 
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lowers engaged the vertical lugs of the old cheek-plates. During the 
period covered by the Frost and Pilcher patents, when the method 
was introduced of placing the followers vertically, it became necessary, 
in order to avail theraselves of the vertical lugs of the old cheek- 
plates, to so construct the followers that their sides would extend 
horizontally and engage the vertical lugs, but Byers conceived the 
idea of projecting the lugs horizontally to engage the followers, thus 
doing away with the horizontally-projecting arms of the followers of 
the Frost device. By so doing, he was enabied to make his construc- 
tion stronger and render the removability of the springs and followers 
from below easier. While the followers in the Frost patent are re- 
movable from below without disengaging the yoke from the drawbar, 
they are not as readily or easily removed as in Byers, and the extended 
arms on the followers of Frost were more likely to become broken 
as they could not be reinforced and strengthened as could the lugs in 
Byers' device. Cheek-plates cast integrally and f orming a pocket were 
old in the art, as shown in the patent granted to Perry, June 1, 1880, 
but the lugs in it, as in the old cheek-plates, were arranged vertically, 
not horizontally, and a guideway was formed for the ends of the fol- 
lowers in the cheeks of the pocket or casting by lowering or sinking 
the face in a limited area of each cheek, thus forming the lugs and 
guideway. 

The défendant concèdes that claims 3, 5, 6 and 7 are valid if limited 
to an intégral pocket. It dénies, however, that they are valid if not 
so limited; but we hâve held that the term "pocket" as used in thèse 
claims is not limited to an intégral pocket or housing, and hâve shown 
that the housing, when not cast integrally, makes two cheek-plates 
which, when put in position on a car, form a pocket; and that the 
cheek-plates, when put in position and forming a pocket contain an 
élément, namely, lugs which extend horizontally across or into the 
vertical lines of the plane of the yoke, and constitute stops for the fol- 
lowers, and that this élément is not disclosed in the prior art. 

The défendant claims that this élément is old, and is shown in let- 
ters patent No.. 693,643, granted to Emerick, February 18, 1902, the 
application having been made May 24, 1901. It will be seen that the 
application for this patent was not made until after the patent to 
Byers was issued. But the défendant contends that Emerick conceived 
and disclosed his invention in the spring or summer of 1899. The évi- 
dence, however, adduced in support of the proposition does not an- 
swer the requirements called for in cases of this character. The proof 
lies wholly in parole, is equivocal, and the time that has elapsed be- 
tween the alleged conception and the filing of the application is of 
such length that it does not establish the clear conviction necessary 
to prove anticipation. Emerson & Norris Co. v. Simpson, 202 Fed. 
747, 121 C. C. A. 113. 

In the device of the interrogatories the cheek-plates funiished by 
the défendant contain lugs which extend horizontally into the plane 
of the vertical lines of the yoke, and constitute stops or bearings for 
the followers in the upper and lower portions of the pocket when the 
parts are assembled. The guideways for the yoke, which are disclosed 
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in the Byers' patent, are présent in the cheek-plates of this device. 
They are made, not merely by cutting away the central portions of 
the vertical lugs of the old cheek-plates, but by cutting below the face 
of the plates, thereby converting the remaining portions of what were 
previously vertical lugs into horizontal lugs projecting across or into 
the plane of the vertical lines of the yoke, when the parts are as- 
sembled, and manifest a clear intention to adopt the construction of 
the Byers' device. We are, therefore, of the opinion that in so doing, 
the défendant infringes claim 3, and this is so, notwithstanding the 
horizontal lugs of the infringing device do not extend entirely across 
the pocket. The idea of horizontally projecting lugs was new with 
Byers. In his commercial device he does not construct the lugs so 
that they extend entirely across the pocket, and being the first to con- 
ceive a device of this character, we think that he is entitled, as a rea- 
sonable équivalent, to the exclusive use of such a lug, although it 
does not extend entirely across the pocket. 

Claims 5 and 6 do not include lugs as a part of the combinations. 
They do, however, specify a pocket and followers arranged between 
the arms of a horizontal yoke within the pocket and provide for free 
removability from below. As thèse claims contemplate followers 
rectangular in shape included entirely within the vertical lines of the 
yoke, with free removability from below, the same as claims 1, 2 and 
10 do, the combination presented is novel for the reasons stated with 
référence to those claims. And, as the parts formmg the pocket when 
k is not cast integrally are nothing but cheek-plates, and the défendant 
furnishes cheek-plates for the device of the interrogatories, it infringes 
the combination of thèse claims. 

In claim 7, the only distinctive feature is the key extending horizon- 
tally through corresponding slots in the pocket, yoke and drawbar. 
Whether this is a novel feature in plaintiffs' device, it is unnecessary 
to détermine, as the cheek-plates furnished by the défendant in the 
device of the interrogatories do not inf ringe the claim, the slot in the 
cheek-plates being of an entirely différent character, and in no way 
adapted to serve the purpose of holding the drawbar in position in 
case the yoke should break. 

We regard claims 3, S and 6 as valid and infringed. 

The decree of the District Court is reversed, and the case is remand- 
ed to that court, with directions to enjoin the défendant from further 
constructing or selling the stop-pieces and cheek-plates referred to in 
the interrogatories made a part of the record in this case, for an ac- 
counting, and for costs in the District Court and on this appeal. 
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KINTNER et al. v. ATLANTIC COMMUNICATION CO. et al. 
(District Court, S. D. New York. January 7, 1916.) 

1. Patents ©=157(1)— Construction — Scope of Invention. 

In a new and rapidly developing art, when the date of an invention and 
the clarity of disclosure are in serions controversy, the courts must be 
vigilant to prevent a resuit by which after-acquired knowledge gives to a 
patentée that valuable control which would not hâve been his but for a 
later, or, if not later, a newly expressed, thought which ne seeks to 
antedate. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 229, 230; Dec. 
Dig. ®=»157(1).] 

2. Patents ©=>157(1) — Construction — General Principles. 

In patent cases, where advances in respect of health, safety, and com- 
fort of living are concerned, the public has a real as well as a theoretical 
lnterest. On the one hand, it is essential to the welfare of the country 
that inventors shall not be discouraged by narrow interprétations when 
they hâve made a worth-while contribution; but, on the other, the 
public are not to be deprived of the full eajoyment of what becomes 
rightly theirs because the advance is a mère improvement, or, if more than 
that, because the inventer has not made a full and clear disclosure, or 
has failed to obtain a contract with the government which defines what 
ne may later claim. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 229, 230; Dec. 
Dig. ©=157(1).] 

3. Patents <§=>328 — Validitt and Infringement — Method and Apparatus 

for Wireless Signaling — "Static." 

The Fessenden patents, No. 918,306, for a method of wireless signaling, 
and No. 918,307, for an apparatus for wireless signaling, the principal 
purpose of which was to overcome the effect of atmospheric disturbances 
or "static" by a combination of high spark frequency and definite or regu- 
lar spark frequency, with a receiving apparatus consisting of an indicator 
resonantly unresponsive, or an ordinary téléphone, were not the flrst to 
disclose either high or regular frequency, lioth of which were known 
and practiced in the prior art and the patents, as to claims 1 and 3 of 
the former and claims 1, 2, 3 and 4 of the latter, are void for lack of 
invention ; such claims aise- held not inf ringed, if conceded validity. 

In Equity. Suit by Samuel M. Kintner and Halsey M. Barrett, 
receivers of the National Electric Signaling Company, against the 
Atlantic Communication Company and others. On final hearing. 
Decree for défendants. 

Suit for infringement of cîaims 1 and 3 of United States letters 
patent No. 918,306 (method), and claims 1, 2, 3, and 4 of No. 918,307 
(apparatus), each granted to Reginald A. Fessenden on April 13, 
1909. 

Frederick W. Winter, of Pittsburgh, Pa., and J. Edgar Bull and 
Herbert G. Ogden, both of New York City, for plaintiffs. 

Harry E. Knight, of New York City; Frederick P. Fish, of Boston, 
Mass., Hector T. Fenton, of Philadelphia, Pa., and Philip Farnsworth 
and W. H. Pumphrey, both of New York City, for défendants. 

MAYER, District Judge. This voluminous record is not so for- 
midable as it looks, and while the questions under considération are 
highly interesting, yet many important tacts are either uncontro- 
verted or not seriously in dispute. The extensive record is due partly 

<S»For other cases see same tapie & KBY-NUMBER in ail Key-Numbereâ Digests & Indexes 
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to the introduction of testimony as to prior use, either not présentée! 
at ail or only passingly and inconclusively in a previous litigation, 
and partly to the désire of the court and counsel that this record 
shall contain ail there is— in the hope that the final détermination in 
this suit may end the controversy. 

Before undertaking the teçhnical discussion hère involved, it is dé- 
sirable to outline the mental attitude with which the subject must be 
approached, even though such outline suggests observations, more 
or less trite, to those familiar with the law of patents. The radio 
art (as wireless telegraphy is now called) is, at the outset, so mysteri- 
ous to the layman that even its fundamentals still seem wonderful, 
and what to the scientist may appear to be but natural progress may 
carry an exaggerated importance to an unskilled mind. It is there- 
fore vital to hâve a clear understanding of the state of the art, and 
at least to endeavor to perform that difficult feat of mental gymnas- 
tics whereby a lày mind présumes to understand, first what was known 
to that much referred to person "the man skilled in the art," and 
next whether what was done went beyond the ken of that same per- 
son. 

Fortunately, in this case, we hâve an extraordinary array of men 
of super-scientific attainments, some of whom hâve sp.oken through 
their writings and others in the flesh, and, with the court transformed 
into a university classroom, it has been a libéral éducation to listen to 
the noted scientists who hâve appeared, either as experts or as fact 
witnesses, as well as to the many fine upstanding men whom the 
government and 'the wireless telegraph ,companies are fortunate 
enough to hâve in their service from officers to operators. From 
hearing what thèse men hâve said and reading what they and others 
hâve written, the case must be approached with the realization that 
"the man skilled in the art" possessed a high order of knowledge and 
attainment and that something profoundly abstruse to men less quali- 
fied may hâve been the noninventive, although useful, step forward. 

[1] It is also important to remember that in the early stages of 
an art of this kind discoveries are being made rapidly and constantly, 
and therefore the file wrapper assumes an importance which is often 
absent in many cases ; for when the date of an invention and the 
clarity of disclosure are in serious controversy the courts must be 
vigilant to prevent a resuit by which after-acquired knowledge, in a 
swiftly developing art, gives to a patentée that valuable control which 
would not hâve been his but for a later, or, if not later, a newly ex- 
pressed, thought which he seeks to antedate. 

[2] Finally, although at times, in some patent cases, much con- 
cern is expressed in argument about the rights of the public in regard 
to some alleged invention, without which, up to that time, the pub- 
lic had lived with philosophie complacency, yet in cases where ad- 
vances in respect of health, safety, and comfort of living are con- 
cerned, the public lias a real as well as a theoretical interest. On the 
one hand, it is essential to the welfare of the country that inventors 
shall not be discouraged by narrow attitudes and interprétations 
when they hâve made a worth-while contribution; but, on the other, 
the public is not to be deprived of the full enjoyment of what be- 
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cornes rightly theirs because the advance is a mère improvement, or, 
if more than that, because, through no fault of theirs, the inventor 
has not made full and clear disclosure, or has failed to obtain a con- 
tract with the government which defines what he may later claim. 

[3] With thèse views in mind, I take up the discussion of the pat- 
ents in suit. In the early history of the art, signaling by wireless was 
much embarrassed by atmospheric disturbances, or "static," as it is 
called. To the overcoming of this difficulty the two patents in suit, 
one for a "method of wireless signaling" and the other "for apparatus 
for wireless signaling," are directed. 

The method patent was applied for on July 1, 1907, and was issued 
April 13, 1909. The apparatus patent (divisional) was applied for 
August 25, 1908, and was issued also on April 13, 1909. 

"Great difficulty," said Fessenden, "has been experienced In wireless signal- 
ing on account of electrie disturbances, more partlcularly atmospheric dis- 
turbances. In the tropics, for example, stations equipped with the usual type 
of apparatus as a rule are unable to work at ail for months at a time, except 
at brief intervais, and even in the more northern climates the same difficul- 
ties occur during the summer months. By my apparatus and method herein 
described I succeed in annulling the effects of disturbances, and more par- 
ticularly such atmospheric disturbances." 

In the method patent there were four claims, two of which are hère 
in issue as follows: 

•'1. In the art of wireless signaling, the method of eliminating dlsturbing 
impulses which comprises generating waves havingi a deflnite frequency, in 
groups having a deflnite group frequency above 250 per second, but within the 
limits of audibility, and receiving the same with an indicator resonantly un- 
responsive to said group frequency." 

"3. In the art of wireless signaling, the method of eliminating dlsturbing 
impulses which comprises generating waves having a deflnite frequency, in 
groups having a deflnite group frequency of approximately 1,000 per second, 
and receiving the same with an indicator which is unresponsive, resonantly, to 
said group frequency." 

In the art, there must be a transmitting instrumentality and a 
receiving apparatus ; for wireless telegraphy consists in sending 
through the ether the electro-magnetic wave known as the Hertzian 
wave, which is heard at the receiving end. Translated into plain 
English, "an indicator resonantly unresponsive" to the group fre- 
quency transmitted means an ordinary téléphone. "Group [or spark] 
frequency" means the number of times per second that the ether is 
agitated, such as by means of récurrent sparks, and is not to be 
confused with "wave frequency." A "wave train" means the electrie 
waves radiated during one set of oscillations. If more than one, the 
wave trains radiated during one-half cycle of the charging current 
are called a group of wave trains. What Fessenden claimed, accord- 
ing to plaintiffs, may therefore be colloquially stated thus: 

"If you watch my method, you will learn that the electrie spark recurs at 
regularly spaced or deflnite intervais, that I produce over 250 sparks per 
second in this deflnite or regular manner, and that at the other end the sound 
reaches a human being who has a téléphone receiver held to his ear. I never 
generate so many sparks per second as to produce a sound beyond the limits of 
audibility, and I furtber infonn you, among other things, that when I pro- 
duce approximately 1,000 sparks per second, regularly spaced, I am simply 
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particularizîng in respect of one of the group frequencies which 1 use, and 
which you will find effective in overcoming static." 

An elaborate description of the détails of the transmitting and re- 
ceiving apparatus need not be hère given. The uninitiated will find 
very interesting statements of the underlying principles of the radio 
art in Marconi Wireless Telegraph of America v. National Electric 
Signaling Co. (D. C.) 213 Fed. 815, Marconi Wireless Telegraph 
Co. of America v. De Forest Wireless Telegraph Co. (C. C.) 138 Fed. 
657, and National Electric Signaling Co. v. United Wireless Tele- 
graph Co. (C. C.) 189 Fed. 727, and in the Navy Manuals. 

In addition to thèse will be found the opinion of Judge Buffington 
in National Electrical Signaling Co. et al. v. Telefunken Wireless 
Telegraph Co. of United States, 208 Fed. 679, 125 C. C. A. 647, dis- 
cussing the same patents as are hère in issue. That opinion is of 
great value as an introduction to this case, and I should hâve no 
hésitation in concurring with its conclusion, had the court in that 
case had before it certain material testimony, there omitted and hère 
included, which vitally changes the whole aspect of the controversy, 
both in regard to validity and infringement. 

It is plain that the court there was led to believe that Fessenden 
was the first to realize the value of high frequency in combination 
with a resonantly unresponsive receiver, and, indeed, the court said: 

"For as we hâve seen, and in the then state of aurai Jtnowledffe, it would 
hâve been regarded as destructive to hâve coupled such high spark frequency 
with nonresonant receiving." 

In the case at bar, it is and must be conceded that the combina- 
tion of high frequency and a téléphone receiver was well known and 
had been used extensively in practice, and this fact is now uncon- 
troverted because of overwhelming évidence which was not presented 
in the suit in the Third circuit. 

I fully agrée with Judge Buffington that that combination involved 
invention; but the difficulty is that Fessenden was not the inventer 
of this notable contribution to the art, and therefore this case turns 
on the meaning and value of Fessenden's "definite" group frequency. 
It is now said that Fessenden was the first to realize and disclose 
that the group or spark frequency must not only be high, but reg- 
ular; that this regularity of high frequency sparks produces a musical 
note, which enables the operator to concentrate his attention on that 
note, so that he can distinguish the signais from the queer, irregular 
noises of static. 

A reading of the opinion of Judge Buffington clearly shows that 
either the court did not attach any importance to the regularity of 
spark frequency or took it for granted, and this is readily understood 
when, on an examination of the briefs of counsel in that case, it 
will be seen that while références are made to that subject they were 
either (a) to "definite," as meaning "predetermined," or (b) as if the 
élément were old and well known, or (c) as incidental and wholly 
subordinate to the major proposition that the discovery consisted in 
using high frequency sparks with a téléphone receiver.* 

1 Space will not permit extended analysis of this summary. Défendants' 
briefs set this f orth elaborately. 
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What lends a touch of dramatics to the case is the expérience on 
the night of December 11, 1905, of Iredell, a De Forest operator at 
San Juan, Porto Rico. At this time the Marconi and the De Forest 
Companies had various stations throughout the country, and a con- 
sidérable number of vessels, navy and merchant, had been equipped 
with wireless apparatus. Iredell at one time had been a telegraph 
operator, and was employed at San Juan by the De Forest Company 
from about October, 1905, until April, 19Ô6. While he was unable 
to produce his log of December 11, 1905, there cannot be any ques- 
tion that his report describing what he heard is accurately set forth 
in the following letter of Admirai Dunlop, dated January 6, 1906, and 
in Iredell's answer, of January 7, 1906 : 

"IL S. Naval Station, 

"San Juan, Puerto Elco, January 6, 1906. 

"Mr. W. G. Iredell, New Long Distance Wireless Station, San Juan, P. R. — 
Dear Sir: The Bureau of Equipaient, Navy Department, has asked me to 
report on the reeeipt of a signal which was received at this station, from over- 
hauling a report made from the wireless station on December llth at 10:15 
p. m., in which the following was reported: 

" 'Heard a new spark. Never heard it before. Was making signais Boz in 
the Continental coda Caught the words "spark — do you get — How does our 
spark sound." 

" 'At 10:30 there were several sparks sending, one sending Boz in the Con- 
tinental code, and another Slaby-Arco spark sending in Continental, and a 
third low frequency spark, which sounded like a De Forest long-distance sta- 
tion. 

" 'At 10:44 heard Boz repeated frequently, also two others, one making Tfs — 
probably S. L. (Colon De Forest station). 

" 'At 10:51 heard the same. 

" 'At 10:52 Boz came in better and repeated the following message several 
times, "Metallasi. Wire reeeipt of thèse messages," tben repeated Boz. 

" 'At 10:58 said Boz again until 11 p. m. He then made several other signal 
letters and stopped at 11:08. 

" 'At 11:19 heard the same spark making D's a few times. Came louder 
than before and stopped at 11:20. Between 11:20 and 11:25 heard a spark 
which sounded like R K (Pensacola). 

'"Listened until 11:35.' 

"2. The Bureau wishes to learn what the strength of the signal was and any 
particular characteristics of the same as received at San Juan. 

"Very respectfully, [Signed] A. A. Dunlop, 

Rear Admirai U. S. N., Commandant." 

"San Juan, P. R., Jan. 7, 1906. 

"To Admirai Dunlop, Commandant, U. S. Naval Station, San Juan, Puerto 
Rico — Dear Sir: Replying to your favor of January 6th regarding the 'Boz' 
signais, permit me to state that thèse are the same as are referred to in sub- 
séquent reports as being made by 'JN.' Thèse signais are still being heard, 
but the sender seems careful to conceal his identity. 

"The signais vary a great deal in strength, some periods coming in 
faintly, or not heard at ail, and at other times coming stronger. He changes 
his tune every flfteen minutes. The spark is of bigh frequency and regular 
periodicity. 

"Very respectfully, [Signed] G. S. Iredell." « 

That the Brant Rock note heard at San Juan was musical there can 
be no doubt; that it produced a marked impression on Iredell must 

* Tune means wave tuning. I am satisfied, in, view of the context, that 
"periodicity" means schedule. 

230 F— 53 
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likewise be unquestioned ; that it was not the note disclosed by the 
patent was abundantly demonstrated by the experiments during the 
trial, the file wrapper, and by the testimony as to the niotor generator 
then used and the conséquent cyclage and spark frequency. 

In the prosaic surroundings of an equity courtroom we sit in won- 
derment as we hear taies of accomplishment which make Jules Verne 
commonplace and suggest that H. G. Wells is a conservative prophet, 
and it is not surprising that in the silent watches of the night, as Ire- 
dell sat in the wierd environment of a radio station, this Brant Rock 
note made a profound impression. He was an intelligent man, with 
some knowledge of music and a fair, but not extensive, expérience in 
radio, and in those days operators were watching for every new sound, 
and, indeed, for every new development, and, accustomed as Iredell 
was to low frequency sparks, the Brant Rock note would naturally 
hâve challenged his attention; for, while Iredell heard many sparks, 
he had never listened to the signal of the U. S. S. Kentucky or of the 
Galilée station of the De Forest Company near the Highlands in New 
Jersey. But what had so markedly and naturally impressed this man, 
who was an operator, but not a scientist, either did not impress the 
scientist, Fessenden, or failed as yet to suggest to him that he had 
solved the problem, as now claimed, or that he knew what he had ac- 
complished sufficiently well to instruct the art. 

Let us see what Fessenden said and did at this time. Under date 
of December 19, 1905, the Navy Department, referring to the "new 
spark" of December llth, wrote to the National Electric Signaling 
Company at Brant Rock, inquiring "if any of your stations were send- 
ing the above at the time given, and what station it was." To this Fes- 
senden answered: 

"Brant Rock, Mass., Dec. 22, 1905. 

"Bureau of Equipment, Navy Department, Washington, D. C. — Sir: 1. Re- 
plying to your letter o£ Dec. 19th, I would say that the messages received at 
San Juan were sent out from our station at Brant Rock. I inclose report of 
messages sent out Dec. llth. 

"2. The reason for the operator stating that he heard a new spark is because 
on that night we sent for the first time on a new selector, which gives a spark 
of a différent sound from the old selector. We Inclose report. I would say 
that the amount of radiation sent out with the new and old selectors is prac- 
tically the same, but the new selector gives a clearer pitched note. 

"3. This company would be pleased to learn what the strength of the signais 
was as received at San Juan." 

The "new selector" was a synchronous rotary gap, which undoubt- 
edly gave a regular spark frequency ; but not a word was said by Fes- 
senden as to the frequency used, and not a word as to a "musical" 
spark. The emphasis was on a "clearer pitched note," and the inquiry 
was as to "the strength of the signais." At that time, therefore, tak- 
ing the most favorable construction to plaintiffs, Fessenden either did 
not know the true reason for the Brant Rock note, or, if he knew, then 
he withheld his full information from the world. Of course, he had 
a perfect right to withhold his information until he could secure him- 
self by a patent; but, to establish the true date of an invention, the 
fact must be proved, and guesses are not permissible. 

The conclusion, however, is irrésistible that then and as time went 
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on he believed the solution was in ascertaining what high frequencies 
could be attained and used so as to cause the listener to concentrate 
on thèse "higher notes to such an extent that the low noises made by 
atmospheric disturbances ceased to affect the consciousness," and, if 
he thought that a musical note created because of regular spark fre- 
quency was essential to that idéal, he certainly failed to say so until 
long after. The truth of the matter is that Fessenden at that time 
either attached no importance to definite spark frequency or regard- 
ed it as so well known as not to constitute an élément in a new com- 
bination. 

Now, the Brant Rock note, although the subject of inquiry and 
comment, did not contain the invention ; for it must not be forgotten 
that the claims call for a spark frequency higher than 250. Brant 
Rock, Mass., was an expérimental station established by the National 
Electric Signaling Company under the professional charge of Fes- 
senden. A station for long-distance work had been established at 
Machrihanish, Scotland. 

According to Fessenden, the first set of apparatus installed at Brant 
Rock was a 7 k. w. or a 7 k. w. to 10 k. w. at 60 cycles. This set he 
testified was later (about January, 1906) speeded up to 120 cycles, and 
with that gave about 25 k. w. That set was used for years, until the 
company got 500 cycle sets early in 1909. (Testimony of Edwards, 
pp. 2229, 2230.) The évidence is overwhelming that the Brant Rock 
spark frequency in December, 1905, was 240 or at best 250, although 
to be accurate I should say 246. Claubitz, who left Brant Rock in 
July, 1905, for Machrihanish, where he remained about two years, 
seemed to be an impartial witness, and from his testimony it would 
appear that the cyclage at Brant Rock and Machrihanish was not to 
exceed 123 or 246 spark frequency. 

The testimony of Iredell that the signal of December 11, 1905, cor- 
responded to D on the violin string (équivalent to a frequency of 288), 
is truthful, but not reliable, for the ear in such matters is a shaky 
guide to accuracy. The single test card out of a number made by Ben- 
net (the assistant of Fessenden), before the machine was purchased, 
and showing 253, is too isolated an instance to négative the proposition 
that a machine of 120 cycles will normally produce a spark frequency 
of 240, or at best, in practice, not to exceed 250. The resuit is that 
what Iredell heard was a note of a frequency under 250, but of a 
musical character, because reed or saxophone like; but that is not 
the note of the spécification and the claims, which call for a higher 
frequency. 

More than that, Fessenden's work was still highly expérimental, 
as is made clear by many witnesses, and especially in Iredell's report 
that "the signais vary a great deal in strength, some periods coming 
in faintly or not heard at ail, * * * ; " and this statement, we will 
find, was later confirmed by Fessenden in his application for letters 
patent. (Page 2, line 30.) But at this time, while Fessenden was ex- 
perimenting, much was already known. Whether Fessenden knew 
what De Forest and the Navy were doing is, of course, immaterial ; 
but they had accomplished much. De Forest had been a libéral con- 
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tributor to scientific magazines and discussions, beginning at least as 
early as 1901. Thèse need not be reviewed in respect of the subject 
of high frequency, for he sums up his observations and expérience of 
years, concisely and relevantly, in remarkably simple language, in 
his now fanions book of instructions to his operators. 

It is established that thèse instructions were drafted by De Forest 
in the summer or fall of 1905 ; that 100 books were printed by Sep- 
tember 26, 1905, and widely circulated; that Humphrey, a printer, 
received the order to print a second édition on November 3, 1905 ; 
and that the books were delivered by Humphrey on November 20, 
1905. It cannot be questioned that the instruction book was public 
property before December 11, 1905. So also with the Shoemaker 
book, and about the same time a compilation made up at the Brook- 
lyn Navy Yard. (Défendants' Exhibit 245.) De Forest said: 

"The length of spark gap détermines the amount of energy, to a large extent, 
eniployed and radiated, and thus the distance which can be covered. 

"With ordinary installations having antennœ 150 feet or more in height, one- 
inch spark gap should be sufficient for 100 miles. For relatively short distanc- 
es it may be désirable to eut down spark gap to one-quarter inch or so. Un- 
der no circum stances widen spark gap above 1% inches, to avoid puncture of 
condenser. Thèse extremely wide gaps should seldom be nsed with 1 k. w. sets. 

"It is well to know that the length of spark détermines very largely the sound 
frequency of the spark or the number of sparks per second, and that a high 
frequency spark is much more readily distinguished through atmospheric and 
other interférences. It may be well, therefore, under one condition, to shorten 
spark gap until the frequency of the spark is quite high, even if this shorten- 
ing decreases distances over which signais can be heard. 

"It may thus be possible to read a weaker signal of high frequency through 
static disturbances, when a low frequency spark, even though much louder in 
sound, eould not be read through the same disturbances. 

"Operators using good judgment in such matters can maintain communica- 
tion over distances and under conditions which render other operators entirely 
helpless. 

"The spark gap should never be so wide that spark is draggy and irregular, 
but should always respond instantly to the touch of the Morse key. On the 
other hand, spark gap should always be kept clear of Same and never become 
an arc. An arc is of little use for wireless télégraphie signais. 

"If the spark arcs, it indicates either that same is too short or that there is 
insufficient impédance in the primary of the transformer." 

Shoemaker, also an inventor, said in his "General Description of 
the Shoemaker Wireless Tclegraph Apparatus" and "Directions for 
Connecting and Operating," November 15, 1905 (Défendants' Exhibit 
83): 

"The spark gap should be adjusted so that a clear and uniform sound is giv- 
en out. If the gap is too wide the spark gives a ragged sound, and if too short 
it gives a buzzing sound, accompanied by a considérable arc, which should 
be avoided at ail tirnes. When properly adjusted it gives a sharp, clear note, 
and an intense, hright light, without any signs of an arc. 

"After some practice the operator will be able to get this adjustment with 
great accuracy by the sound alone. 

"The spark gap should never be more than one-half inch, as it strains and 
heats the condensers, and does not increase the working distance to any great 
extent. 

"Another method of adjusting the spark gap is by increasing or decreasing 
the potential of the secondary of the transformer, or better still by adjusting 
both the spark gap and the potential of the secondary of the transformer. Tins 
may be done by reguiating the potential of the primary circuit, by means of the 
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field rhéostat of the A. C. generator. Where the reaetance regulator ù used 
in séries with the primary of the transformer, the current flow may be inereas- 
ed or decreased to obtain the above results. 

"When an arc is présent in the spark gap, the current should be decreased in 
the primary of the transformer, until the arc disappears." 

At this time, téléphones (resonantly unresponsive) at the receiving 
end were so thoroughly accepted as the practîce of the art that référ- 
ence in détail to that use is unnecessary. The instructions of De 
Forest were the resuit of actual practice, and at this time De Forest 
was using 133 cycles at certain stations — notably Galilée, Beaumont, 
Tex., and Boulder, Colo., thus getting more than 250 sparks per sec- 
ond ; but the sparks often were not regular, and the spark gaps were 
generally shortened so as to obtain more than one spark discharge 
per half cycle. 

The Galilée spark was well known along the coast, and was quite 
s-uccessful in getting through static, although, of course, not to be com- 
pared with the modem 1,000 spark frequency. The frequency of the 
Galilée spark was undoubtedly higher than that of the Brant Rock 
spark of December, 1905. It may hâve been less musical, or even if 
it be concluded that it was not musical, it nevertheless had a much 
more pleasing and certainly a more effective sound, than the sound 
produced by the low-frequency nonsynchronous gap installations, and 
it was one of the best stations at the time for getting through static. 
By common agreement it was the best De Forest practice, although 
De Forest thought Key West the best. That différence of opinion is 
not important, for Galilée amply illustrâtes the state of the art. 

De Forest used a plain gap, and it was well known that, when the 
gap is kept f ree from arcing by an air blast, the spark will be regular. 
While Fessenden was experimenting in his way, and De Forest was 
actually operating commercial stations in his, the Navy was active 
in practicing still another method. It will suffice to refer to the bat- 
tleship Kentucky "whose spark note," according to Gunner Bean, 
"was especially high and was known so throughout the fleet." The 
Kentucky used a Slaby-Arco mercury interrupter set. Thèse Slaby- 
Arco interrupters usually had two segments, and undoubtedly could 
give regular interruptions and regular sparks — one spark per inter- 
ruption. 

The ambitious Navy operators, anxious to attain good results and 
in commendable rivalry ta outdo each other, often increased the num- 
ber of segments. Guthrie's entry of August 12, 1905, shows that the 
Kentucky was using 4 and 6 segment interrupters (and Bean said "it 
had as high as eight segments"), and that the Kentucky spark was as 
notable as Bean said is proved by many witnesses from Scanlin, who 
on June 7, 1905, entered in his Navy log at the Highland station that 
he "could read Kentucky fine through static," and who described the 
note as a "very high, shrill note" to Guthrie, who graphically and 
onomatopcetically said: 

"It struck me to be a dandy spark for piercing through static, because there 
was a sting and a ping in it." 

In analyzing the testimony of many witnesses who hâve attempted 
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the difficult task of describing in words the characteristics of a sound, 
nothing is more striking than Guthrie's "sting and ping," for one needs 
but to say thèse words, and he will at once realize that they express 
a high pitch with some musical attribute. Of course, although the r. 
p. m. was increased by speeding up, it is impossible to détermine the 
précise f requency in the absence of accurate records ; but the f act is 
established beyond peradventure that the Kentucky note was a then 
relatively high f requency note, and, like the notes of other Navy ships, 
sometimes regular and sometimes irregular. 

Whatever may hâve been the observations and conclusions of Lieu- 
tenant Hudgins, now deceased, the practical Navy operators knew 
that this high note "got through" static; and, a little later, Captain 
Robison set forth his observations of and conclusion from thé 
Navy practice in the Navy Manual of 1906. But the contemporaneous 
comparison is admirably stated by Cram, a radio engineer of the War 
Department, and a man of éducation and wide expérience, who had 
heard the signais during 1905 and 1906; for he thought that the Brant 
Rock and Kentucky notes were each characteristic, and he said: 

"The Kentucky spark was certainly a higher pitch, but not as pure a note 
as Brant Bock. The Brant Rock station was noted for the smoothness, clear- 
ness, and purity of note. The Kentucky spark was certainly higher in pitch 
and was more certainly identifled and read through interférence ofi any kind. 
* • * The spark from the modem 500 cycle station that is properly adjusted 
is a purer note than the Kentucky, but not a very différent pitch." 

Thus, on December 11, 1905: (1) A spark frequency above 120 
was high, and the commercial art had gone up to, but not beyond, 
generators of 133 cycles; (2) De Forest had in practice a spark fre- 
quency over 250, but a plain gap usually shortened, so that multiple 
instead of regular sparks were discharged ; (3) the Navy had means 
for producing regular spark discharges with a frequency which can- 
not be stated with certainty, but high enough to produce a note, higher 
in pitch, than Brant Rock, but not as musical; (4) Brant Rock used 
a synchronous rotary gap, had a musical note, but a frequency not to 
exceed 250; and (5) in ail three Systems the téléphone was the <•<•- 
ceiver. 

The art stood thus : 

De Forest (Practice) Navy (Practice) 

(1) Frequency above 250 ; (1) Frequency often but not consist- 

ai a téléphone receiver ; ently above 250 ; 

(3) usually multiple sparks; (2) a téléphone receiver; 

(3) means for regular sparks; and 
sometimes regular, sometimes 
not. 
Fessenden (Expérimental) 

(1) Frequency under 250; 

(2) a téléphone receiver; 
(3) regular sparks. 

Thus nobody had consistently in practice ail the éléments of either 
claim 1 or claim 3, if "definite," as applied to spark frequency, means 
"regular." 

Now, it must not be forgotten that overcoming static was not the 
only problem with which ail thèse men were contending. They were 
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seeking greater distance ail the time — the most important problem of 
ail. That, of course, was the reason for the Machrihanish station and 
the Marconi station at Poldhu, and undoubtedly the reason for Fes- 
senden's inquiry of December 22, 1905, supra, as to "what the strength 
of the signais was as received at San Juan." 

A musical or any other note might overcome static in a laboratory 
experiment, but thèse men were looking for commercial results, and 
what they wanted to find out was how to produce a sound strong 
enough to be heard at substantial distances, which at the same time 
would be of a character to dominate static. Many considérations en- 
tered into that problem: The k. w. capacity; the wave length, with 
the corresponding higher or lower décrément; the detectors; and, 
in brief, a wealth of important détail, both of principle and apparatus. 

Contemporaneous conduct shows that neither the frequency nor 
the regularity of the Brant Rock spark of December, 1905, impressed 
Fessenden. Neither the question of spark frequency or regularity 
ever came up for discussion between Fessenden and his assistants, al- 
though, of course, the speed of the engine was kept high, just as De 
Forest was doing at Galilée and elsewhere. 

The rotary gap was old, having been contributed to the art by Tesla 
in 1896 (United States letters patent No. 568,179), and that regularity 
of sparks would produce a musical note was well known, as will later 
appear. But we need not stop with contemporaneous conduct; for 
sebsequent acts confirm the conclusion that Fessenden had not as yet 
believed or claimed that regularity was an essential élément of his in- 
vention. In correspondence with the Westinghouse Company (Feb- 
ruary 26, 1906), with Howe, of the General Electric Company (March 
29, 1906), the Marconi Company (August 27, 1906), the General Elec- 
tric (April 26, 1907, June 7, 1907, June 11, 1908, June 26, July 2), not 
a word is said or intimation given as to the desirability of a musical 
note or regular spark frequency. 8 

This correspondence shows a graduai progression towards higher 
frequencies and makes certain références to the sensitiveness of the 
téléphone ; but meanwhile others were going along the patli which De 
Forest had blazed in a practical way, as is best illustrated by the Navy 
Manual of 1906. This valuable contribution was prepared by Captain 
Robison, and was based on previous knowledge gained from the Navy 
expérience, and "was intended to indicate the gênerai opinion exist- 
ing among radio or wireless men at that time," and, as he says, "they 
were the results of ail my work with the subject." 

The book was written in the spring of 1906, having been begun in 
March and finished in June, and, presumably was distributed in the 
summer of 1906. (Guthrie's testimony p. 781.) The following full 
extract is well worth while : 

Page 62 — "It is évident that, if the spark gap in the circuit under consid- 
ération is adjusted to 30,000 volts, but one discharge of the condenser per al- 
ternation will take place, and but one train of waves will be sent out Short- 

s This important correspondence is discussed in détail in défendants' brfef. 
For future use and in the interest of brevity, défendants are authorized to 
state that I agrée fully with défendants' view of that correspondence. 
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ening the gap wlll increase the number of discharges per alternation. The 
exact number for any spark gap length wlll dépend on the titne of an alterna- 
tion — i. e., the frequency, and on the length of Unie it takes the available pow- 
er to charge the condenser to the voltage required to break down the gap. Less 
energy per wave train will be radiated on a short gap than on a long one, be- 
cause the work done varies as the square of the voltage (see paragraph S6) ; 
but the total work done may be equal, on accovmt of the greater number of 
discharges." 

Page 69 — "The spark must be kept white and crackling — if too long, it will 
be stringy ; if too short, an arc will be f ormed. There is no doubt that much 
of the irregularity noticed in sendihg is due to irregular action in the spark 
gap." 

Page 81 — "It should also be noted that the energy in a wave train dépends 
on the amplitude and number of its oscillations. The effect on the detector 
being cumulative, there is probably some number of oscillations per train, 
whieh is most efficient. Therefore, in considering the action of electric wave 
detectors, we should look upon it as being produced by electric wave trains 
of a certain number of oscillations or waves per train, and a certain number 
of trains per second, or per dot, and the most efficient use of any given power 
will be made when the energy is best distributed, both in any train and in. 
the number of trains per second." 

Page 82 — "By distributing the available energy over a greater number of 
wave trains per second, a weaker sound, but a higher note, is produced. 
The human car is not equally affectcd by sounds of equal loudness, regardless 
of their pitch. The note of a 60-cycle alternator is au octave above that of a 
mercury turbine interrupter, mailing 1,800 révolutions per minute, and having 
a two-segment ring — that is, two breaks per révolution and sparking only on 
the break. The higher frequency produces a more piercing sparlc, one that 
cari be distinguished farther than the one of lower frequency, though prob- 
ably of greater intensity. In order to get the very best reszilts, the frequency 
used should be that to xchioh the operator's ear and the téléphone diaphragm 
are most sensitive. Téléphone diaphragms whieh icill respond best to sounds 
of a particular frequency can be made. Résonance is thus seen to be a high- 
ly important quality in wireless telegraph circuits : * * * (5) Résonance of 
human ear with téléphone diaphraym. Ail thèse are changeable at will, ex- 
cept the last, whieh cannot be changed, and is différent for différent people. 
Expérimental data on this subject are exceedingly limited, but such as we 
hâve indicate that the average human ear is most sensitive to notes of higher 
frequencies than those thus far generally used in wireless telegraphy." 

Page 109— "The discharges are usually intermittent and vary in strength; 
sometimes they are almost continuous, and are described as a continuous roar, 
through whieh it is impossible to read signais. In this respect the note of the 
spark (the frequency of the wave trains) affects réception, a high, clear note 
being casier to read than any olher. Less sensitive detectors can sometimes 
be successfully used when static disturbances render the more sensitive ones 
useless. Whatever tends to selectivity or inertia in receiving circuits, such as 
large inductances, also tends to decrease static interférence. It is found that 
closed receiving circuits not direetly connected to the open circuit are less 
alïected by static. The static charges, having a direct path to ground, do 
not acciimulate on the aerial, and the aerial, being only inductively connected 
to the closed circuit, impulses out of tune are much weakened in the transfer. 
When the signais it is desired to read are strong, static can be largely elini- 
inated by disconnecting the ground without destroying the signal." 

Page 110 — "As previously stated, 60 cycles, normal frequency, are used 
because this is a commercial type of motor generator. It appears probable 
that a higher frequency will give better results." (While I hâve italicized 
only part, every word is worth reading.) 

From the foregoing outline of the state of the art, I hâve omitted 
many références to scientifîc books and discussions, because the De 
Forest, Shoemaker, and Navy books used language so simple and 
clear that they summarized the art in a manner whieh could be under- 
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stood by the operator of modest attainments, who might be lost in 
the more technical and intricate discussions addressed to men of sci- 
ence. 

But at this point it becomes necessary to appreciate something of 
the literature and apparatus directed to the subject of regular sparks 
and musical notes. That regular sparks would produce musical notes, 
was common knowledge and belief (the reason why I say belief to 
appear infra) long before July 1, 1907, or December 11, 1905. Thus, 
in Maxwell's Theory and Wireless Telegraphy by Poincare and Vree- 
land 1904 (page 190), in describing the action when an electrolytic 
detector is used with an ordinary téléphone, the author says : 

"The slightest irregularity in the sending spark has its efCect in altering 
the note in the téléphone — indeed, a variation in the température or quality 
of the sending spark is often observed by the receiver when the sending opera- 
tor himself cannot detect it — and even when a Wehnelt interrupter is used 
at the transmitting end, producing sparks at the rate of a thousand or more 
per second, eaeh impulse is separately detected by the receiver, and the re- 
sulting musical note is clear and strong." 

Eichhorn (Leipzig, 1904), Murgas, the Electrical Review of October 
25, 1902, and of December 2, 1905, Pupin (United States letters pat- 
ent No. 768,301 of August 23, 1904), Captain Robison's report (De- 
fendants' Exhibit 208), late in 1905, and Captain Robison's testimony 
as to the test of the Murgas System at Wilkesbarre on November 23, 
1905 — not to speak of Blondel — ail go to the same information; and 
if any more is desired on this subject, it will be found in extenso in 
Stone's exposition (particularly at pages 2622-2698). 

The Tesla rotary spark gap, already referred to, was as old as 
1894 or 1895 (Tesla letters patent Nos. 541,168, 568,179, 609,245, and 
725,605); while Fessenden's patent No. 730,753, of June 9, 1903, 
showed means for getting exact regularity of spark frequency, and 
Elihu Thomson, in his No. 645,675, Shoemaker, in his No. 749,584, 
of January 12, 1904, and Blondel, in his No. 783,923, of February 28, 
1905, also disclosed means adapted to produce regularity of spark 
frequency. 

That the ear was not only more sensitive to high pitch than to 
sounds of a low pitch, but that it was also more discriminating as to 
pitch, had long been recognized by such men as Helmholtz, Preyer, 
and Lord Rayleigh (see Zahm's "Sound and Music," 1909); but 
again we need go no further than De Forest and Robison. Ail the 
elaborate experiments and treatises teach no more on the practical 
side of the art than did thèse men to their operators, and, while Fes- 
senden was still trying to satisfy himself and supposing that he had 
made a great physiological discovery, everyday operators knew or 
were told the fact that they could hear a high frequency spark better 
than a low one, and that it was more effective for getting through 
static. 

This, then, was the state of the art when Fessenden went to the 
Patent Office. High frequency was old, regular sparking was old, 
and the téléphone receiver in radio was old. True, the Navy had 
abandoned the Slaby-Arco mercury turbine interrupter for the 60- 
cycle generator, furnished, however, by Fessenden's company during 
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the Iatter part of 1906 and early in 1907, becau.se, as Robison said, 
"this is a commercial type of generator." 

The Slaby-Arco had not been abandoned because the Navy desired 
to go back to low frequency, but, obviously, because of difficulty in 
keeping the apparatus clean and in good order. De Forest could go 
no further, because he and his company were in straitened financial 
condition. He says so, and there is no reason to doubt his statement ; 
for, as Fessenden put jt in his letter to Edwards of the General Elec- 
tric, as late as June 11, 1908: 

"I note that the priées are very hlgh, and if it were not for the fact that 
the 500-cycle machine does the work of a low frequency machine of much 
greater output, we would not consider using 1 them," et seq. 

Whether in Fessenden's correspondent with the General Electric 
Company in February, March, and April, 1906, in regard to a 240- 
cycle generator, he had in mind 240 or 480 sparks, makes no différ- 
ence, for, in view of the state of the art and, to be repetitious, the 
explicit teaching of De Forest, 480 sparks would not be invention over 
266 sparks, especially as the principles affecting high frequency had 
been cl early stated ; and so also as to the letter of February 28, 1906, 
to the Westinghouse Company and the conversation with Mr. Young 
of that company, said to hâve taken place in February, 1906. 

The truth is that the évidence of things done, the correspondence 
throughout culminating in the letters of May 8, 1907, and June 7, 
1907, to the General Electric Company, and the fair inferences from 
Fessenden's spécification, indicate beyond peradventure that what he 
thought was his invention was made about April or May, 1907; and, 
in any event, plaintiffs hâve failed to carry the burden resting upon 
them when they seek to establish an earlier date of invention. 

As I look back upon what I hâve written, it might be pertinent to 
ask why a considération of the patent and the file wrapper hâve been 
so long delayed. The answer is that this history must be lived in 
chronologically ; for in no other way can a true appréciation be had 
of the state of the art, paper and commercial, on July 1, 1907. On 
that date there were just two possibilities : (1) To annul, exclude, 
eliminate static; or (2) to improve the wireless note by method or 
apparatus, or both, so far beyond the art as to constitute invention. 
The first has not been done. He who shall accomplish that need hâve 
no fear of the fate of his invention. 

Fessenden undertook the second. As filed, the word "definite" does 
not appear either in the spécification or claims. The spécification, 
from Une 62, page 2, to the end of the claims, was omitted, and in 
place of it there was the f ollowing paragraph : 

"Any suitable means of ohtaining the desired spark frequency may be used. 
The receiver is preferably mechanicallv tuned, as well as electrically ; but 
this is not shown or claimed herein, as it is shown and claimed in other ap- 
plications." 

And the f ollowing claim: 

"1. In a system of wireless signaling, the production of signais by groupa 
of impulses having a group frequency higher than commercially used alter- 
natif current frequencies and withln the limits of audition." 
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By an amendment of November 16, 1908, the patentée inserted the 
matter on page 1, Une 51 : 

"The rate of vibration being altered at will by shifting the weight 19a on 
the rééd." 

The claims were changed, four new claims being presented, of 
which the first included: 

"Using a group frequency for the impulses higher than 125 per second, but 
within the limits of audibility." 

The second was the same as the fourth claim of the patent, the third 
had similar language to the first in the above respect, and the fourth 
included : 

"A group frequency above the ordinary disturbing commercial frequencies, 
but within the limits of sensibility of an aurai receiver." 

The case had been rejected on référence to Blondel's patent, No. 
824,682, of June 26, 1906, and Fessenden, in support of the above- 
mentioned claims, argued that : 

"The methods given by Blondel » * * are impraeticable and inopera- 
tive for giving group frequencies. The inductance of a Eeuhmkorff coil ia 
too great to be used with a circuit breaker of the kind described, and an elec- 
tric circuit breaker does Dot give any deflnite and constant frequency. Nor 
can any deflnite number of discharges be obtained from an alternating current 
dynamo in the manner stated, for even if a number of discharges may be ob- 
tained for every half wave, they are irregulai' in the interval between dis- 
charges being closer together at the top of the wave than at, the beginning 
or end of the wave. It is therefore plain that Blondel never used any such 
frequency as that to which he refers, and since the methods described are in- 
capable of producing thern, this référence is no anticipation. * * * " 

In an affidavit dated November 23, 1908, Fessenden stated that he 
had discovered: 

"That the sensitiveness of the ear increased to a very great extent for 
frequencies above those heretofore used in wireless signaling, and reached a 
maximum at about 920 impulses per second, and thereafter began to decrease" 

— and then described the results from using a spark frequency of 
960 per second, as contrasted with 120 per second. He also believed 
that Lord Rayleigh was wrong in concluding (as he construed) that 
the ear was equally sensitive to ail frequencies — an error which he 
pointed out was later corrected by that distinguished scientist, when 
he independently discovered what Fessenden asserted he himself 
already knew. 

On January 12, 1909, the office examiner rejected three out of the 
four claims, and on March 13, 1909, a further amendment and argu- 
ment was filed. Up to March 13, 1909, the situation of the file wrap- 
per was : 

(1) The word "definite" did not appear once, either in spécification 
or claims. 

(2) The word "musical" did not appear anywhere. 

(3) Fessenden had used the isolated parenthetical expression (page 
2, line 34) referring to a frequency of 250 as "being generated by 
dynamo of approximately 125 cycles per second" — an expression 
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which, read with the context, does not convey the meaning of ab- 
solute definiteness insisted upon. 

(4) Fessenden said: 

"I discovered * * * that when higher frequencies were being used for 
signaling the attention of the hearer was concentrated on the higher notes 
to such an extent that the lower noises made by atmospheric disturbances 
ceased to affect the consciousness." 

It is now contended that "note" is used in its strict technical sensé, 
meaning a musical note produced by "definite" frequency; but it is 
plain that "note" was the language of the art, paper and practical, for 
a wireless signal, and "noise" was the common description of the 
sounds of static. Besides, it will not do to drag out one sentence from 
a spécification, and give to cloudy inference the dignity of that clear- 
ness which the statute requires, when nowhere else, in drawing, 
spécification, or claim, can the meaning urged be found. 

(5) Fessenden preferred mechanical tuning. 

(6) Fessenden, referring to the spark gap, simply said "37 is a 
spark gap," and 37 in Fig. 3 of the drawings showed an ordinary 
plain gap — concededly not an instrumentality for automatic regu- 
larity, but a gap which must be kept clear of arcing by air blast, or 
otherwise regulated, in order to assure regular sparks. 

(7) Fessenden showed a close régulation of the dynamo speed, the 
contention hère being that this was of value in enabling proper spark 
gap and condenser adjustments to be made; but the simple and known 
means for iiisuring regularity, such as the rotary gap, was not shown 
nor described. 

(8) Fessenden was wrong in characterizing Blondel's methods as 
inoperative. 

(9) Fessenden was wrong about Lord Rayleigh. Vide Lord Ray- 
leigh's articles in the Philosophical Magazine for 1894 and his "Theory 
of Sound," 2 volumes. 

The resuit is that prior to March 13, 1909, "definite," in the sensé 
of regular, had not been disclosed. 

Responding to the examiner's letter of January 12, 1909, citing 
Stone, No. 767,892, Shoemaker.No. 749,584, and Ehret, No. 785,803, 
Fessenden, pbviously still worrying about Blondel, amended by adding 
from the word "heretofore," on page 2, line 62, to the word "note," 
on page 2, line 119, and then abandoned the préférence for mechanical 
tuning, and substituted and added down to the word "used," on page 
3, line 6. Thus, what theretofore read: 

"Any suitable means of obtaining the desired spark frequency may be used. 
The receiver is preferably mechanically tuned, as well as electrically, as shown 
in my United States patent No. 727,526" 

— now became: 

"Any suitable means of obtaining the desired spark frequency may be used, 
as, for example, an alternating current dynamo having a frequency of 500 
cycles, as above referred to. While the receiver may also be mechanically tun- 
ed to the group frequency, this is not always advantageous, and rnoreover it is 
not part of the présent invention, having been already shown and elaimed in 
my prior patent, No. 727,325, of May 5, 1903. In deseribing the iudicator as 
'resonantly unresponsive' to the group frequency, such phrase is intended to 
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mean an indicator which, on being affected by aperiodic impulses, does not 
émit a note of the group frequency being used." 

In the foregoing the word "definite" appears just once (page 3, line 
118), and then in the sensé of predetermined or selected. But now, as 
if dropping unheralded from the sky, the word "definite" appears in 
claims 1, 2, and 3 for the first time. Now, at this time, "definite" 
might hâve meant "predetermined," as défendants contend, or "regu- 
lar," as plaintiffs contend. 

There is a good deal in the prior art and in the history of Fessen- 
den's prior patents and experiments to support défendants' conten- 
tion ; but I prefer to take the broader view, and assume that now 
Fessenden meant "definite" in the sensé of regular, and that those skill- 
ed in the art, when confronted by the ambiguity, would hâve conclud- 
ed that "regularity" was meant, especially in view of the fact that the 
use of a resonantly unresponsive receiver and the abandonment of 
préférence for a tuned receiver would négative the idea that Fessenden 
meant predetermined. 

But now the patent is impaled on the horns of a real dilemma : Ei- 
ther "definite" in combination was new matter not supported by oath, 
or by virtue of the prior art and the file wrapper history it was old, 
or obvious, or both, and the only theory upon which the changes of 
March 13, 1909, can be supported is that they were additions of well- 
known matter to complète an imperfect showing. The importance of 
watching closely vital changes in the progress of an application 
through the Patent Office is strikingly illustrated hère, because, when 
Fessenden added "definite," in March, 1909, Cabot's application for 
his patent No. 937,281, dated October 19, 1909, had been filed as far 
back as December 31, 1906, and the Telefunken Company, as appears 
from the paper read by Count Arco at the seventeenth annual con- 
vention of the Fédération of German Electrical Engineers, claimed to 
hâve introduced the high frequency spark on new installations in 
this country and elsewhere, since the spring of 1907 — the point, 
among other things, being that the high frequency generator of Fes- 
senden was probably not novel in 1909, even in practice. 

But I will go further. In view of the then known and now under- 
stood prior art, the Blondel patent, No. 824,682, now looms up larger 
than ever ; for Blondel had high and definite frequency, and everybody 
knew that high frequency was effective with ordinary as well as 
tuned receivers. Fessenden, in his argument supporting the amend- 
aient of March 13, 1909, speaks of a "musical note" as a matter of 
course, when he refers to the musical notes of static and of a trans- 
mitting station ; and Blondel, whose application was filed as early as 
December 3, 1900, had expressed his views in a sealed communication 
in 1898 to the Academy of Sciences at Paris, which he quoted as 
early as 1900 in "Comptes Rendus des Séances de l'Acadamie des 
Sciences." 

If, therefore, we return to July 1, 1907, we hâve, in addition to 
everything else, Blondel's frequencies as high as 900 and definite; 
and throughout it must not be forgotten that to sustain the patent it 
must be assumed that the skilled man, who read Fessenden's original 
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application and drawings, would hâve substituted a rotary gap for 
the plain gap there shown, and from that assumption it follows logi- 
cally that that feature must hâve been obvious. From what has been 
outlined, and much more which could be added if space permitted, I 
am fully satisfied that, even assuming July 1, 1907, as Fessenden's 
date, his patent does not show invention. So holding, a discussion of 
questions of anticipation becomes unnecessary. 

To résolve a doubt, if such existed, plaintiffs point to commercial 
utility. Of course, the 1,000 spark frequency produces an excellent 
note and is extensively used ; but it is not exclusively used. More 
than that, I think there is no escape from the conclusion that. the com- 
mercial art had been moving up rapidly because of disasters at sea and 
greater requirements set by governments and international conven- 
tions. Wireless was being transformed from a dream to a reality, 
with capital to back it, and hence expense was not the déterrent which 
it had been in the earlier days. 

But, finally, I am not by any means convinced that "definite" spark 
frequency is sine qua non above certain lower limits of frequency. 
Of course, the fact must be acknowledged that the method and ap- 
paratus show how to produce a musical note of high pitch, which is 
of great service in dominating static; but, as aptly put in the Tele- 
funken Zeitung, supra: 

"Corresponding to the manlfold demands of the praetice, many methods may 
exist side by side." 

The experiments of Waterman and Weagant raised a serious doubt 
as to the necessity for absolute defïniteness in connection with high 
frequency ; but the tests at Sayville, at which I was présent, hâve in 
my opinion demonstrated that a note musical in quality, of high pitch, 
and effective may be produced without that regularity required by 
the patent. 

Some suspicion was suggested as to the surreptitious nature of 
certain adjustments; but, fortunately, the arrangements made by me 
were such as to négative this suggestion. No one for a moment would 
think that the counsel for défendants would be parties to any décep- 
tion, and I cannot permit myself to believe that the engineers and 
employés at the Sayville station, who were présent at thèse tests, would 
willfully deceive the court by trick and device. 

To the eye it seemed that the sparks were not regular, and this 
visual impression was confirmed by the photographs contemporane- 
ously taken and later received in évidence. Kintner made a brave and 
ingenious effort to show that the sparks were in fact regular ; but there 
were so many exceptions to regularity, even if Kintner's theory were 
adopted, that it is plain that in the method in use at Sayville exact 
regularity is not sought nor attained. The sparks at Sayville were of 
the order of 640 and irregularly spaced. The résultant note of musi- 
cal quality is accounted for by an interesting, and to the layman un- 
usual, law explained in 

"The Eléments of Physics, A Collège Text-Book, by Edward L. Nlchols and 
William S. Franklin, In three volumes, vol. III, Light and Sound, New Edition, 
Kevised and Rewritten. New York, The Macmillan Company: London, 
Macmillan Company. 1909." 



KINTNEB V. ATLANTIC COMMUNICATION CO. 847 

For convenience, and because of its importance, section 202 of 
Nichols and Franklin is quoted in full: 

• "202. Consonance and Dissonance. — An intermittent or fluctuating tone pro- 
duces an unpleasant sensation which is called discord or dissonance. A steady 
tone, or one which fluctuâtes so rapidly as to give a steady sensation, pro> 
duces a pleasing effect which is called concord or consonance. Thèse ternis 
discord or dissonance and concord or consonance are used to express the effects 
produced by two or more simultaneous tones, that is, they are used to express 
the relations of tones. Nevertheless, the above définitions are physically cor- 
rect, as will appear in the following discussion. 

"Consider a tone which is intermittently shut off from thé ear, the inter- 
mittence beginning at lovv frequency and increasing to greater and greater fre- 
quency. The dissonance at first increases with increasing frequency of inter- 
mittence, reaches a maximum, then falls off, and disappears entirely when the 
frequency of intermittence becomes so great that the sensation of the tone be- 
comes smooth and continuous. The frequency of intermittence for which the 
dissonance is a maximum, and the frequency of intermittence for which the 
sensation becomes smooth and continuous dépend upon the vibration fre- 
quency of the tone which is used, as is shown in the table on page 210. 
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"The fluctuations of tone which produce dissonance in music are due to 
beats. When two tones are in unison they give a smooth sensation. If the 
vibration frequency of one tone is slowly increased beats occur with greater 
and greater frequency, the intermittent sound sensation becomes more dis- 
agreeable or discordant, and soon reaches a point of maximum discord, after 
which the discord decreases again. When the beats become sufficierftly fré- 
quent, the sensation becomes smooth because of the persistence of the sound 
sensations." 

To the foregoing should be added the answer of Stone to Q. 92 : 
"Would the tone produced by the téléphone be smooth or harsh ?" as 
f ollows : 

"It would dépend upon the frequency of récurrence of the impulses, as 
determined in the tables given in the book on physies by Professors Nichols 
and Franklin, to which I hâve referred to-day. If the natural periodicity of 
the diaphragm of the téléphone be 1,024 vibrations per second, then the fre- 
quency of the impulses necessary to produce a smooth or consonant tone in the 
téléphone would be 135 per second, while, if the frequency of récurrence of the 
impulses aeting on the téléphone diaphragm be 54 per second, the notes pro- 
duced would be extremely harsh. Again, if the natural frequency of vibration 
of the diaphragm be 768 per second, the frequency of récurrence of the impuls- 
es required to produce a smooth tone would be 109 per second, while a fre- 
quency of récurrence of impulses of 43.6 per second would produce an extreme- 
ly harsh tone in the téléphone." 

Thus what was seen and heard at Sayville is amply confirmed in 
theory. Irrespective of the conclusion as to the validity of the patent, 
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it îs apparent (and indeed conceded) that the défendants do not at 
Sayville inf ringe claim 3 ; and because, among other reasons, the 
spark frequency is not definite, they do not inf ringe claim 1. There 
is really no proof of infringement at West Street; but, in any event, 
neither claim is infringed for the reasons, supra. Of course, it is 
urged that in any event, both Sayville and West Street did at one 
time inf ringe; but, in view of my opinion as to the patent, that ques- 
tion becomes académie. 

Finally, although Stone at the moment stands alone, I think that 
scientists in course of time (if they hâve not done so already) may 
find that he is right in his theory as to the relation between persistent 
wave trains and musical radio notes ; but we need not speculate, when 
it is clear that regularity, in the sensé of the patent, is not needed in 
high frequencies. 

In this opinion, of necessity, I hâve omitted many références to tes- 
timony, patents, and scientific writings winch confirm the conclusion, 
for the reasons, hère outlined, that the method patent is invalid, and, 
in any event, is not infringed. 

In the apparatus patent, the sentence, "The receiver is preferably 
mechanically tuned as well as electrically," was permitted to remain; 
and this is an additional def ect which, in view of the prior art, 
and the controversy as to the word "definite," is destructive of validity. 

As, in my opinion, the suit in the Third circuit does not operate 
as an estoppel, the complaint must be dismissed, and a decree may pass 
accordingly. 



SAFETY CAR HEATING & LIGHTING CO. v. GOTJLD COUPLER CO. 
(District Court, N. D. New York. March 6, 1916.) 

1. Patents @=>1G7(1)— Construction of Claims. 

The claims of a patent are limited by the language used, and, while 
they may be constraed in the light of the drawings and spécification, they 
cannot be broadened to include ail matter contained or stated therein. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 243; Dec. Dig. 

©=167(1).] 

2. Patents <§=>303, 328— Suit fob Infringement—Preijminary Injunction. 

A preliminary injunction against infringement of the Creveling patent, 
No. 747,686, for a System of electrical régulation for use in car lighting, 
denied on the ground that the question of infringement could not be deter- 
mined on affldarits. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 496-493, 502, 503 ; 
Dec. Dig. @=>303.] . 

3. Patents <g=>226 — "Infringement." 

To constitute "infringement" of a patent claim, it is essential that there 
be présent in the infringing device or combination every élément of sueb. 
claim or its équivalent, so combined as to produce substantially the same 
resuit operating in substantially the same way. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 357; Dec. Dig. 

<S^22G.] 

^> ■ ' ■ " —■ m | |,I H — I - M .— I I .- ., li n , . |, „ ,.,_ 

^=>For other cases see same topie & KBY-NUMBER in ail Key-Numbered Digests & Indexes 



8AFETT CAE HEATING & L. OO. V. GOULD COUPLEE CO. 849 

In Equity. Suit by the Safety Car Heating & Lighting Company 
against the Gould Coupler Company. On motion for preliminary in- 
junction. Denied. 

Duell, Warfield & Duell, of New York City, for complainant. 

Kenyon & Kenyon, Wm. H. Kenyon, Richard Eyre, and Gorham 
Crosby, ail of New York City, for défendant. 

RAY, District Judge. Claims 1 to 8, inclusive, of the Creveling pat- 
ent, No. 747,686, dated December 2, 1903, and issued on application 
filed February 12, 1902, are alleged to be infringed by the défendant. 
The patent relates to and embodies a "system of electrical régulation." 
Thèse claims hâve been the subject of litigation and adjudication in 
the fédéral courts in this, the Second circuit, bv Judge Hazel (Safety 
Car Heating & Lighting Co. v. U. S. Light & Heating Co. [D. C] 
222 Fed. 310), and by the Circuit Court of Appeals (223 Fed. 1023, 
138 C. C. A. 651), affirming Judge Hazel. The adjudication in that 
case is binding and conclusive on this court on this motion, but this 
is a différent défendant, and it contends that the "Simplex" system of 
this défendant "is so very différent from either of the Systems of the 
complainant company that an entirely new question of infringement 
is presented, which would not merely call for a broader construction 
of the patent in suit than that previously given it, but one that would be 
inconsistent with that previously given" should infringement be f ound 
in the use by défendant of such system. 

The défendant allèges as défenses (1) estoppel and lâches, (2) non- 
infringement, and (3) invalidity, claiming that new prior art not con- 
sidérée! in the prior litigation anticipâtes each and every of the claims 
sued upon. The défendant claims that it does not infringe, inasmuch 
as it does not employ "a regulator adapted to maintain a constant cur- 
rent from a generator driven at variable speed and an interdependent 
regulator for determining the current which the regulator shall hold 
constant." This is a quotation from the patent wherein is stated what 
the patent "broadly considered" embodies. 

The eight claims in issue read as follows: 

"1. In a system of electrical distribution, the combination with a generator 
adapted to be driven at variable speeds and a storage battery eharged thereby 
of a regulator adapted to maintain given charging eurrents throughout chang- 
es in speed of the generator and means operated by changes in the différence of 
potential of the battery determining the said charging eurrents. 

"2. In a system of electrical distribution, the combination of a generator and 
accumulator and automatic means including a device operated by différence of 
potential determining the charging rate with means. maintaining the said charg- 
ing rate throughout changes in speed of the generator until a change of voltage 
of the battery causes a Change in the charging rate. 

"3. In a system of electrical distribution, the combination of a generator, 
automatic means for maintaining the output of the generator practically con- 
stant throughout changes in speed and electromagnetic means determining the 
said output to be maintained. 

"4. In a system of electrical distribution, the combination of a generator, an 
accumulator, automatic means for maintaining the current output of the gen- 
erator practically constant and automatic means determining rie said current 
to be maintained. 

"5. In a system of electrical distribution, the combination of a generator, an 
accumulator eharged tliereby, means for maintaining the current output of the 
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generator practically constant throughout changes In speed and automattc 
means controlled by voltage of the aceumulator for altering the current upon 
changes in voltage of said aceumulator. 

"6. In a System of eleetrical distribution, the combination o£ a generator, an 
aceumulator, means for maintaining a desired current output of tlie generator 
and automatlc means, dépendent upon the voltage of the aceumulator, deter- 
mining the said output. 

"7. In a System of eleetrical distribution, the combination of a generator, an 
aceumulator charged thereby, a regulating deviee in circuit with the generator 
for controlling the current output of the generator, and automatic means gov- 
erned by the voltage for determining the said current output. 

"8. In a System of eleetrical distribution, the combination of a generator, an 
aceumulator, a regulating deviee for regulating the output of the generator 
and supplemental nieans controlling the regulating deviee, to détermine the 
said output" 

[1] In construing the claims of a patent, we are confined to the 
language of the claims made, enlightened as to their scope and mean- 
ing by the drawings and spécifications. It is not infrequent that the 
drawings show things not claimed, or that the spécifications describe 
matters not within the claims made. Claims may be construed in the 
light of the drawings and spécifications, but cannot be broadened to 
include ail matters contained or stated therein. This would be sub- 
stituting the spécifications for the claims as made. The défendant 
contends that each claim in issue calls for the two éléments specified 
in the language quoted, and that this combination of thèse two éléments 
is not found in either form of defendant's system and structure, etc., 
alleged to infringe. The défendant claims that it has a current regu- 
lator which sometimes acts and a voltage regulator which sometimes 
acts, but that neither ever détermines the standard of current or 
voltage that the other shall maintain; that each when active effects 
the entire régulation. The défendant also contends that, as to one 
form of defendant's "Simplex System" (called by Hammer "Defend- 
ant's System No. 1"), it does not infringe for the reason that it has no 
regulator adapted at any time "to maintain a constant current from a 
generator driven at variable speed" ; that its only current regulator is 
one that maintains constancy of battery current and permits the gen- 
erator current to vary with every change of lamp load. 

The éléments of claim 1 are, in a System of eleetrical distribution, 
the combination of (1) a generator adapted to be driven at variable 
speeds (as a generator attached to the axle of a car) with (2) a storage 
battery charged by the said generator, (3) a regulator adapted to main- 
tain given charging currents throughout changes in speed of the said 
generator, and (4) means operated by changes in the différence of po- 
tential of the battery determining the said charging currents. 

The éléments of claim 3 are, in a system of eleetrical distribution, 
the combination of (1) a generator, (2) automatic means for maintain- 
ing the output of the generator practically constant throughout changes 
in speed, and (3) electromagnetic means determining the said output 
to be maintained. 

The éléments of claim 8 are, in a system of eleetrical distribution, 
the combination of (1) a generator, x (2) an aceumulator, (3) a regulat- 
ing deviee for regulating the output of the generator, and (4) supple- 
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mental means controlling the regulating device to détermine the said 
output. 

In claim 8 I fail to find any référence to a regulator or regulating 
device adapted to maintain a constant current from the generator 
driven at variable speed, or to an interdependent regulator for deter- 
mining the current which the regulator shall hold constant. In claim 
8 we hâve "a regulating device for regulating the output of the gen- 
erator," and also supplemental means for controlling this regulating 
device and thereby determining the output of the generator. Nothing 
is said about "maintaining a constant current" from the generator or 
any interdependent regulator which is to détermine the current which 
the regulator "shall hold constant." 

Claim 5 demands, in a System of electrical distribution, the combina- 
tion of (1) a generator and (2) an accumulator charged thereby, (3) 
means for maintaining the current output of the generator practically 
constant throughout changes in speed, and (4) automatic means, con- 
trolled by voltage of the accumulator, for altering the current upon 
changes in voltage of said accumulator. Of claim S, Judge Hazel 
says it is "typical of the other claims." 

[3] To "infringe" a claim of a patent, it is essential that there be 
présent in the inf ringing device or combination every élément of such 
claim, or its équivalent, so combined as to produce substantially the 
same resuit operating in substantially the same way. The défendant 
insists that the invention that Creveling discloses, and that each claim 
of the patent in one form of language or another demands, is one 
which embodies the combination of tvvo instrumentalities, (1) a regu- 
lator operated by the current output of the generator to maintain the 
generator output constant at ail times in spite of variation of speed, 
and (2) a voltage device influenced by the state of charge of the bat-' 
tery and acting upon said current regulator to adjust it so as to dé- 
termine the generator current that the regulator shall maintain during 
the changes of speed. The contention is that thereby Creveling at ail 
times, whatever the condition of the battery, maintained in use a cur- 
rent regulator and always obtained the various well-recognized ad- 
vantages of such current regulator, at the same time avoiding the 
danger of overcharging the battery, and that he was also enabled to 
use a generator of relatively small capacity and to operate that gen- 
erator always at its point of greatest efficiency. 

The contention seems to be that in defendant's System thèse in- 
strumentalities do not exist or operate in combination, as défendant 
has in effect two regulators, a current regulator which acts alone when 
it acts at ail, and also a voltage regulator which acts alone when it 
acts at ail ; that the one does not regulate while the other is regulating, 
that is, the two do not act together to produce a resuit, and neither 
regulator ever détermines the standard for which the other shall regu- 
late. But the purpose of the combination of éléments of the Creveling 
patent and the combination of éléments in defendant's devices seem to 
be designed to effect the same gênerai results, and it is not necessary 
that they operate in precisely the same way, but only in substantially 
the same way, and identity of form is not necessary to make one ele- 
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ment in a patent tlie équivalent of an élément in some other structure, 
nor is identity of form in the whole structure necessary to make the 
one the équivalent of the other. If in defendant's structure we find 
ail the éléments of the Creveling patent, or their allowable équivalents, 
and to accomplish a given resuit ail the éléments of the complainant's 
structure act ail the time, and in the defendant's thèse éléments are 
so arranged and changed that they may and do operate singly, that is, 
the one opérâtes while the other is inactive and then the inactive one 
opérâtes while the other, previously active, rests, and it be a fact that 
the constant and efficient action of ail the éléments at the same time 
and ail the time in the complainant's device is nonessential, is infringe- 
ment avoided? I think not, for if in a given device there be two 
wheels, and both move at the same time and ail the time, but the move- 
ment of but one succeeding the movement of the other is ail that is 
necessary to effective opération and resuit, is infringement avoided 
by so changing the form and arrangement that the one wheel absolute- 
ly rests and is at a standstill when the other moves; constant action 
or movement of both ail the time being nonessential to the daim? I 
am of the opinion that the two coils of defendant's simplex regulator 
do interact and do influence each other. It seems to me plain that 
both are at ail tiines energized, and that both are at times sufficiently 
energized so that the plungers of both are mobile and acting upon the 
shunt field carbon rhéostat. The séries coil is at ail times on hand 
and available to résume its active participation in the control when- 
ever the storage battery charge becomes depleted and a longer charg- 
ing current is feasible or proper. Neither of the coils referred to 
can be omitted. There is not independence of action. They do co- 
operate sometimes simultaneously and sometimes successively. This 
means that both are necessary, that both operate, and that sometimes 
both necessarily operate together and that sometimes they act suc- 
cessively. The one, at times at least, influences the opération of the 
other, and this action is essential. 

Judge Hazel held, and the Circuit Court of Appeals confïrmed him 
in holding, that the patent in suit is entitled to at least a reasonably 
broad construction, and that both defendant's "stop charge" System 
(Hammer sketch E) and defendant's "taper charge" System (Hammer 
sketch F) infringe. Hère the défendant uses a taper charge arrange- 
ment of substantially similar effect. The current coil first régulâtes 
and then its standard of opération is changed by the voltage coil in 
connection with other parts with which it is associated. 

I am inclined to the opinion that defendant's structures alleged to 
infringe are within the claims of the patent in suit and infringe, there 
being substantial identity of parts, mode of opération, and results. 

The défendant insists that Hammer, complainant's expert, miscon- 
ceives the position of défendant as to infringement. It thus states 
its position : 

"The position of the défendant is that Creveling diselosed and claimed a Sys- 
tem whose essential fieature was the ccmtinued use of a constant current regu- 
lator to counteract the effects of speed changes at ail times whatever the state 
of charge of the battery, and that he devised a System having this essential 
characteristic because he desired to avoid the necessity of using a voltage regu- 
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lator to counteract speed changes at any tinie, the advantage that he obtained 
springlng from the fact that the current regulator was a reliable and aecurate 
pièce of apparatus, whereas the voltage regulator was a highly Inaccurate and 
unreliable pièce of apparatus." 

[2] The défendant produces very strong expert testimony with 
voluminous papers to the effect, if correct, that défendant does not 
infringe, and the court has not had the benefit of hearing or of a cross- 
examination of the witnesses on either side. It is venturesome, to 
say the least, to décide a rather close patent case on affidavits. Cross- 
examination may, and oftentimes does, materially change the ténor of 
the testimony of a witness, and this is as true of experts as of other 
witnesses. The art to which this patent relates is in a sensé and to 
quite a degree new, and, in view of this and the sharp différences of 
opinion expressed and criticisms made, I hâve arrived at the conclusion 
that this matter ought not to be, in effect and for the time being at 
least, decided on affidavits. The court should hâve the benefit of 
cross-examination, if desired by either party, and of a final hearing. 

The motion for a preliminary injunction is therefore denied. 



THE AMERICANA. 



(District Court, N. D. California, First Division. October 14, 1915.) 

No. 15740. 

Shipping <©=>209(1) — Limitation of Liability— Sukkender op Vbssel. 

A shipowner, on his pétition for limitation of liability, is entitled to 
a stay of proceedings in other courts only on a transfer of the vessel as 
she was at the end of the voyage on which the liability accrued, or the 
furnishing of a stipulation for her value at that time. A transfer or 
stipulation for her value after her loss on a subséquent voyage is not 
sufficient. 

[Ed. Note.— For other cases, see Shipping, Cent. Dig. §§ 650, 654, 659; 
Dec. Dig. <S=>209(1).] 

In Admiralty. In the matter of the pétition of the Pacific Shipping 
Company, owner of the schooner Americana, for limitations of lia- 
bility. On pétition by L-ouis Buttner for an order for appraisement of 
the vessel. Granted. 

Denson, Cooley & Denson, of San Francisco, Cal., for petitioner. 
H. W. Hutton, of San Francisco, Cal., for Louis Buttner. 

DOOLING, District Judge. On November 30, 1914, the Pacific 
Shipping Company, as owner of the schooner Americana, filed in this 
court its pétition for limitation of liability accruing to any one upon 
a voyage of said Americana begun at the port of San Francisco on 
January 26, 1913. The pétition avers that on that date the Americana 
left San Francisco, bound on a voyage therefrom to Sydney, Australia, 
via Knappton, Wash., and to return to San Francisco via one or more 
ports as the master might direct ; that she proceeded to Knappton, and 
thereafter continued on her voyage to Sydney, and was lost at sea, 
with ail hands on board, between the ports of Knappton and Sydney ; 

Ê=>For other cases see same topic & KEY-NUMBEB in ail Key-Numbered Digests & Indexes 
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that her value does not exceed $1, and has not exceeded that value 
since she foundered, and that such foundering, and the loss, damage, 
and injury so occasioned was incurred without privity or knowledge 
of the petitioner, and without any f ault or négligence on its part ; that 
nevertheless certain claims hâve been made against petitioner for 
losses and injuries occurring during the said voyage, and particularly 
that one Louis Buttner was employed as a seaman on the Americana 
for said voyage to Sydney and return, via Knappton, and that without 
négligence on the part of the ship he was injured on the high seas, 
and as the resuit of such injury he was compelled to hâve his left 
arm amputated near the elbow; that he brought an action against 
petitioner in the superior court of the state of California, and recov- 
ered therein a judgment against petitioner for $5,000 and costs, and 
that the same has not been paid ; that thereafter he brought an action 
in this court against the stockholders of petitioner for the sum of $25,- 
000 for the same injury. 

After the filing of this pétition, and on September 23, 1915, peti- 
tioner made a transfcr, to a trustée appointed by this court, of "ail 
and singular the interest of said petitioner in said vessel Americana, 
her tackle, apparel, and furniture, and in the freight of said vessel for 
the voyage on which the said vessel was lost," as provided for in 
section 4285, R. S. (Comp. St. 1913, § 8023), and admiralty rule 54 
(29 Sup. Ct. xiv). 

Louis Buttner now applies to the court for an order directing the 
appraisement of the Americana as she was upon her arrivai at Knapp- 
ton, and requiring petitioner to give a stipulation herein for the amount 
of such appraisement, on the grounds that the voyage from San Fran- 
cisco was not to Sydney, but to Knappton ; that he did not ship for a 
voyage to Sydney, but only for the voyage to Knappton ; and that the 
voyage upon which he shipped ended at Knappton, and as he was in- 
jured before reaching Knappton, the liability of petitioner as to him 
can be limited only to the value of the Americana upon her arrivai 
at Knappton. This motion is supported by his verified answer, by his 
own affidavit, and by the affidavit of W. R. Reith, to the effect that 
the crew of the Americana, including Buttner, signed shipping articles 
at San Francisco in the cabin of the vessel before the master, the 
voyage described in said articles being from San Francisco to Knapp- 
ton, and that there was nothing therein about Sydney ; that ail the 
crew left the vessel at Knappton, and an entire new crew, including 
the master and officers, was shipped at Knappton. A certificate of 
the shipping commissioner at- San Francisco' shows that according to 
the records of his office the crew of the Americana arriving at San 
Francisco from Newcastle, Australia, was paid ,off before him on Janu- 
ary 6, 1913, and there is no record of said vessel having shipped an- 
other crew before him during the month of January, 1913. No coun- 
tershowing was made by petitioner. 

The petitioner is entitled to hâve its liability limited only upon the 
condition that it transfer its interest in the vessel, or give a stipulation, 
under rule 54, for the value of its interest in the vessel, and her freight 
for the voyage. This means the voyage upon which the liability ac- 
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crued. The effect of the proceedings to limit liability is to hait ail 
claimants against the vessel or its owner in every other tribunal except 
the one in which such proceedings are pending. But this is true only 
when the petitioner shall hâve transferred the vessel as she was at 
the end of the voyage on which the liability accrued, or in lieu of such 
transfer shall hâve furnished a stipulation for the amount of hef 
value at the end of such voyage, to be ascertained by a due appraise- 
ment caused to be made by the court. It cannot be that the mère 
averment in the pétition hère that the voyage begun in San Francisco 
was a voyage to Sydney can preclude the court from securing the 
claimant Buttner by something better than the transfer of petitioner's 
interest in a vessel alleged to be worth $1, if, as contended by him, 
the voyage was from San Francisco to Knappton only ; and where the 
proofs offered by him ail tend to show that the voyage upon which he 
was injured ended at Knappton, and that the ship thereafter entered 
upon a new voyage, upon which she was lost, and no showing is made 
to the contrary, other than by the averments of the pétition, the court 
will not hait his efforts to satisfy a judgment already obtained by him 
for an injury received between San Francisco and Knappton, for the 
sole reason that petitioner has transferred to a trustée ail its interest in 
a vessel lying at the bottom of the sea, the value of which does not 
exceed $1. The giving of a stipulation will not preclude petitioner 
from proving, if it can, that the voyage was really from San Fran- 
cisco to Sydney ; but it will protect Buttner, if it be determined that 
the voyage ended at Knappton. 

The pétition will therefore be granted, and an appraisement ordered 
of the value of the Americana as she was when she reached Knapp- 
ton, and a stipulation for such value will be required of petitioner, and 
until such stipulation shall hâve been filed the restraining order made 
by this court on September 23, 1915, is hereby suspended. 



WEST COAST KALSOMINB CO. v. LUND et al. 
(District Court, N. D. California, First Division. October 20, 1915.) 

No. 15597. 

Sales <§=»418(16)— Delay in Delivert— Meastjbe of Damages. 

Where sellers of chalk failed to deliver it at the tinie agreed upon, the 
ineasure of damages was the différence between the market value when it 
should bave been delivered and its market value when it was delivered ; 
and where there was no change in market value, the buyer could not re- 
cover damages, though the contract priée was less than the market price 
and the delay in delivery forced the buyer to buy chalk for use at the 
market price and though the sellers knew or had reason to know that a 
delay in delivery would compel the buyer to purchase other chalk, as this 
was not équivalent to an agreement to reimburse the buyer for any ex- 
pense incurred in purchasing other chalk, and moreover, it would seem 
that the buyer suffered no damage, as it could hâve recouped its loss by 
selling a part of the chalk received from the sellers at the market price, 
uuless it needed ail of the chalk received from both sources. 

[Ed. Note. — For other cases, see Sales, Cent. Dig. § 1197; Dec. Dig. <§=> 
418(16).] 

<J=aFor other cases see saine topie & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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In Admiralty. Libel by the West Coast Kalsomine Company against 
Henry Lund and another, copartners as Henry Lund & Co. Libel 

dismissed. 

Ira S. Lillick, of San Francisco, Cal., for plaintiff. 
McClanahan & Derby, of San Francisco, Cal., for défendants. 

DOOLING, District Judge. This cause is submitted upon an 
agreed statement of facts. From this it appears that libelant bought 
of respondents on June 6, 1912, 1,500 tons of French chalk, to be 
paid for on delivery in San Francisco, and to be shipped from Europe 
to San Francisco in two shipments, the first shipment to be made dur- 
ing June/July, 1912, and the second to be made during November/De- 
cember, 1912, or January, 1913. The first shipment was not made 
until May, 1913, at which time 500 tons were shipped, which arrived 
in San Francisco in July, 1913, and were afterwards delivered to and 
accepted by libelant. In the meanwhile, however, in March and 
April, 1913, libelant, to meet the requirements of its business, was 
compelled to purchase, and did purchase, 295 tons of French chalk at 
a price greater by $1,242.60 than the price agreed to be paid to re- 
spondents for an equal amount. If the chalk had been sh'pped in 
June/July, 1912, libelant would not hâve been compelled tO' make this 
purchase. 

This action is to recover the said sum of $1,242.60. It is stipulated 
that the price paid by libelant for the 295 tons was the lowest price at 
which such chalk could hâve been purchased at the time and place of 
such purchase. It is also stipulated that the market price of French 
chalk, such as was contracted for by libelant, was the same on the 
day of the delivery of the first shipment to libelant as it was at the 
time and place at which under the contract it should, within a rea- 
sonable time, hâve been delivered, and that such market price was 
the same at ail times between the date when such chalk should hâve 
been delivered, and the date when it was actually delivered. It is also 
stipulated that libelant reserves the right to show (if it be deemed ma- 
terial) that respondents, at the time of making the contract, knew or 
had reasort to know that the said purchase made by libelant in March 
and April, 1913, was or would be the immédiate, direct, and necessary 
resuit of a delayed shipment under said contract, respondents reserving 
the right to rebut such showing. 

But under the circumstances this purchase seems to me to be a 
false quantity in measuring the damages. The real measure of 
damages is the différence between the market value of the chalk 
when it should hâve been delivered, and its market value when it 
was delivered. Tliere is no agreement on the part of respondents 
to recoup libelant for any expense incurred by it in the cnnduct of 
its business, and the fact ofïered to be shown that respondents 
had reason to know that, if they did not deliver the chalk at the 
agreed time, libelant would be compelled to purchase other chalk, 
is not équivalent to an agreement on the part of respondents to 
pay to libelant any damages that might resuit from such purchase. 
In delaying delivery respondents were taking chances only on such 
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loss as might accrue to libelant by reason of a décline in the market 
value of the chalk, and not on any loss that might accrue to it by 
reason of the exigencies of its business. The loss complained of — if, 
indeed, any loss really occurred — was not due to respondents' failure 
to deliver on time, but to such failure to deliver plus the fact that 
libelant was conducting a business which required chalk at that par- 
ticular time. For this latter élément respondents are not responsible. 

And after ail it is not clear that libelant has suffered any actual 
damage. It is true that it purchased 295 tons of chalk at an increase 
over the contract price ; but, if I understand the stipulation, this chalk 
was purchased at the market price, which did not vary between the 
date of the purchase and the date of delivery by respondents of the 
first shipment. When this shipment of 500 tons was received, either 
ail of it was required by libelant in its business, or it was not. If it 
was not, then libelant, by selling 295 tons at the market value, could 
hâve recouped itself for the amount paid for the chalk purchased by it 
from other sources. If ail the chalk received from. respondents was 
required by libelant in its business, in addition to the 295 tons pur- 
chased by it elsewhere, then this action is in substance an effort to 
compel respondents to furnish 295 tons more than libelant purchased, 
and at a price much below the then market value. However, as there 
was no décline in the market value of the chalk, and as damage re- 
sulting from such décline would be the only damage for which re- 
spondents could be held liable for delay in delivery, the libel must be 
dismissed. 

A decree will be entered accordingly. 



THE GOVERNOR. 
(District Court, N. D. California, First Division. October 19, 1915.) 

No. 15848. 

1. Seamen <S=oll — Injubt in Service — Médical Tbeatment. 

Libelant, a fireman on a steamsbip, was severely injured by falling 
cstride a pipe. The vessel arrived at Victoria, B. 0., an hour later, and 
remained for three hours; but no physician was called and no treatment 
given, except by a fellow employé, until the ship reached Seattle, eleven 
hours after the injury. Libelant was in great pain. Held, that the na- 
ture of the injury was such that it should hâve been given attention at 
the earliest possible time, and that in failing to give it when the oppor- 
tunity off'ered the master failed to perform his duty, and rendered the 
vessel liable in damages. 

[Ed. Note.-~For other cases, see Seamen, Cent. Dig. §§ 39-44, 187; Dec. 
Dig. @=>11J 

2. Seamen <§=3ll — Injury in Service — Médical Treatment — Jttdgment of 

Officers. 

Due care requires that the judgment of the officers of a vessel when 
dealing with injured seamen should be exercised, not only with the knowl 
edge they possess, but also with such as they can readily acquire. 

[Ed. Note. — For other cases, see Seamen, Cent Dig. §§ 39-44, 187 ; Dec 
Dig. @=>11.] 

®=For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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In Admiralty. Suit by Thomas Morgan against the American steam- 
ship Governor; the Pacific Coast Steamship Company, claimant. De- 
cree for libelant. 

F. R. Wall, of San Francisco, Cal., for libelant. 
McCutchen, Olney & Willard and Ira A. Campbell, ail of San Fran- 
cisco, Cal, for respondent and claimant. 

DOOLING, District Judge. [1] Libelant, a fireman on board the 
steamship Governor, was injured by falling astride a pipe in the en- 
gine room; the external nature of the injury being a severe and visible 
lacération near the médium line in the vicinity of the rectum, and its 
internai nature being a rupture and lacération of the urethra. The 
accident occurred about 10 a. m., and an hour before the vessel arrived 
at Victoria where she remained for something over three hours. 
From Victoria she proceeded to Seattle, arriving there about 9 p. m., 
eleven hours after libelant was injured. There was no doctor on board, 
and none was called at Victoria. Nothing was done to the wound 
before the vessel arrived at Seattle, other than to cleanse it with 
warm water and peroxide and dress it with gauze. At Seattle libelant 
was taken to a hospital, where the wound was properly treated. The 
master did not visit libelant at any time after the injury, and whatever 
was done looking to his care was done by the first assistant engineer, 
though the chief engineer visited and had some conversation with him ; 
the time of such conversation and its ténor being in dispute. He did 
not examine the injury. This action is to recover damages because 
libelant 'was not cared for at Victoria. 

There is no claim that the ship was responsible for the original 
injury, or that libelant was not properly cared for after he reached 
Seattle. I hâve no doubt from the testiirîony that the injury was 
aggravated and rendered more difficult of treatment by the delay 
ensuing between the time of the accident and the time that libelant 
reached the hospital at Seattle. That libelant was very seriously in- 
jured is beyond question. The location and character of the injury 
and the severe shock to libelant's System rendered it imperative that 
he should receive treatment at the earliest possible moment. The 
wound was bleeding profusely, and libelant was in great pain, and 
although the extremely serious nature of the injury was not made 
clear to the first assistant engineer, who was the only officer that 
really concerned himself about the matter, until after the vessel had 
left Victoria on its way to Seattle, it seems to me that ordinary care 
and prudence required that du ring the three-hour stay of the vessel 
at Victoria a physician should bave been called. 

I know the rule is that the ship will not be held responsible for an 
error of judgment on the part of the offïcers, if their judgment is 
conscientiously exercised with référence to the conditions existing at 
the time. But I do not believe that, when the real conditions may be 
so easily ascertained as they could hâve been at Victoria in the présent 
case, the offïcers should rely upon their own unskilled judgment to the 
détriment of the seamen under their care. The very location and 
external extent of the injury in question should hâve moved them to 
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ascertain its real nature, when that could hâve been done so easily 
and at such a comparatively trifling expense. 

[2} I think that due care requires that the judgment of the officers 
when dealing with injured seamen should be exercised, not only 
with such knowledge as they possess, but also with such as 
they can readily acquire. There is some testimony that libelant ex- 
pressed a désire to be carried to Seattle. I-n view of the uncertainty 
of the recollection of the first assistant engineer upon this point, I 
cannot find that this is true. But, if it were true, it would not, in my 
judgment, absolve the ship from the failure of the master, or those 
acting for him, to ascertain libelant's real condition at Victoria. I am 
firmly of the opinion that a due regard for the rights of seamen should 
require, and does require that in a case like the présent, when an 
early opportunity is presented of easily ascertaining the nature and 
extent of an in jury, the location and external appearance of which 
shows that it may be serious, the officers should take advantage of such 
opportunity, and f ailing to do so, they fail to accord to the seaman the 
care to which he is entitled. 

The amount which should be awarded to libelant is not easy to dé- 
termine. I think, however that for the increased pain and suffering, 
and the probable longer duration thereof due to the delay in treatment, 
it should not be less than $1,200, and a decree will be entered for 
such sum. 



UNITED STATES V. AMERICAN CAN CO. et aL 

(District Court, D. Maryland. February 23, 1916.) 

Monopolies <©=>20 — Cohbinations in Restraint of Tbade — Suit fob Disso- 
lution. 

Défendant American Can Company was organized in 1901 with capital 
stock, common and preferred,' of $88,000,000, $78,000,000 of which was 
issued to the promoters in payment for 95 plants which made probably 
90 per cent, of the cans then manufactured for sale in the United States 1 
and options on which had been secured by the promoters. They paid 
for the plants in cash or its équivalent in stock at one-half par value $23,- 
500,000. New plants with new machinery of equal capacity could hâve 
been bullt for not to exceed $10,000,000. For some of the plants they paid 
many times the value of the physical property. They also required the 
sellers if individuals, or if corporations their officers, to sign agreements 
not to again engage in the business for 15 years within 3,000 miles from 
Chicago. Défendant also acquired patents on can-making machinery and 
made contracts with the principal manufacturer of the best machinery 
intended to prevent others from buying it for a term of years. During 
the first year, défendant largely increased prices; but, the effect being 
to induce others to enter the business, it abandoued the policy. About 
two-thirds of the plants purchased were closed. By the end of 12 years, 
when the government brought suit for its dissolution, défendant was per- 
haps marketing no more cans than the aggregate of its competitors. For 
some years before the suit, défendant did not attempt to do away with 
compétition, or to monopolize the business, but its methods and prices 
were fair and its standing good with customers and competitors. The 
most of the concerns absorbed by it and of others afterward acquired went 
out of existence. Beld, that the organization and early methods of de- 

©=3For other cases =>ea same topic & KBY-NUMBBR in ail Key-Numbered Digests & Indexes 
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fendant were intended and calculated to restrain compétition in the 
manufacture and sale of cans, and to monopolize the; same, and were 
clearly illégal as in violation of Sherman Anti-Trust Act July 2, 1890, c. 
647, §§ 1 and 2, 26 Stat. 209 (Comp. St. 1913, §§ 8820, 8821); that while 
its large capital and business niake it a potential instrument which may 
be used to restrain or monopolize a part of the commerce among the 
states, so long as no attempt is being made at présent to so use thern, and 
in view of the fact that former conditions cannot be restored, and that 
under its présent methods by reason of its widespread business packers 
are enabled to make more bénéficiai contracts for the purchase of cans 
for future use, both from it and its competitors, than ever before, no pub- 
lic interest would be served by its dissolution, but that such interest 
would be better served by permitting the suit to stand open for such fu- 
ture action as changed conditions may require. 

[Ed. Note. — For other cases, see Monopolies, Dec Dlg. <S=20.] 

In Equity. Suit by the United States against the American Can 
Company, the Sanitary Can Company, the Missouri Can Company, 
the Martin Wagner Company, the Boston Wharf Company, the Max 
Ams Machine Company, the Freeman-Duncan Transfer & Realty 
Company, the Hawaiian Pineapple Company, Limited, the American 
Sheet & Tin Plate Company, Daniel G. Reid, Fred S. Wheeler, 
Henry W. Phelps, Franklin Rudolph, Rensselaer H. Ismon, W. 
F. Dutton, Roy A. Burger, Frank D. Throop, William T. Graham, 
Edmund C. Converse, Francis L. Hine, James McLean, George C. 
McMurtry, William Henry Moore, Joseph W. Ogden, Ray L. Sko- 
field, J. Hobart Moore, William Y. Bogie, George W. Cobb, William 
A. Wagner, Edward A. Kerr, Frederick W. Wagner, Charles M. 
Ams, Emil Ams, Joseph B. Russell, William G. Duncan, and Michael 
Espert. On final hearing. Decree deferred. 

George Carroll Todd, Asst. Atty. Gen., Henry E. Colton and Wil- 
liam T. Chantland, Spécial Asst. Attys. Gen., and Samuel K. Dennis, 
U. S. Atty., of Baltimore, Md., for the United States. 

John Barton Payne, of Chicago, 111., George R. Willis, of Balti- 
more, Md., L. A. Welles, of New York City, and Frederick R. Wil- 
liams, of Baltimore, Md., for défendants. 

ROSE, District Judge. The United States, hereinafter called the 
"government," brings this proceeding under the fourth section of the 
Anti-Trust Act of July 2, 1890. It says that the American Can Com- 
pany, a New Jersey corporation, was f ormed and has since been main- 
tained in violation of the first and second sections of that statute. 
Originally, there were 9 other corporate and 27 individual défendants. 
By consent at the hearing the pétition was dismissed as to 5 of the 
former and 8 of the latter. Ail of the défendants other than the 
American Can Company were brought into the case because the gov- 
ernment thought they had taken part, either in its illégal organization, 
or in its subséquent unlawful acts. It will be referred to many times. 
The other défendants will be mentioned much less frequently. For 
brevity, it will be called the "défendant," 

It has put 516 witnesses on the stand; the government 346. Be- 
tween 1,500 and 1,600 exhibits hâve been filed. The record covers 
more than 8,700 printed pages. Nevertheless, an ordinary collision 
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case on the admiralty side of the court, or a moderately contested pro- 
ceeding in bankruptcy, would raise more issues of fact. The govern- 
ment proved one set of circumstances. By cross-examination the de- 
fendant sought to minimize their effect, but it offered no évidence 
in contradiction. When its turn came, it proved other things. The 
government attempted to show from defendant's witnesses that, either 
they were not as well informed as they supposed themselves to be, or 
that there were many things in économies undreamt of in their phi- 
losophy; but, as a rule, it did not undertake to show that they were 
wrong as to any actual fact of real mater iality or importance. 

What Has Been Proved. 

What has been proved is : First, that the défendant was organized 
to monopolize interstate trade in cans, and to attain that object such 
trade was unlawfully restrained by it, and by those who formed it 
and directed its earlier activities, and that some of those individuals 
still participate in its management and control. Second, for some time 
before the filing of the pétition in this case, it had done nothing of 
which any competitor or any consumer of cans complains, or anything 
which strikes a disinterested outsider as unfair or unethical. 

Légal Contentions of the Parties. 

The government says that certain restraints once illegally imposed 
by the défendant upon the trade are still in force, in part at least. 
The défendant replies that, if in any sensé so much is true, such re- 
straints hâve long ago become theoretical rather than real, and, if 
the court thinks it worth while, the défendant has no objection to their 
being declared illégal, or even to an injunction forbidding their fur- 
ther enforcement. 

The real controversy between the parties goes much deeper. The 
government says the défendant, by its size, its wealth, and its power, 
exerts a great influence upon the entire trade in cans, and that this 
influence, in some very important respects, notably as to the fixing of 
the price of packers' cans, is so great that it may, without straining 
words, be said to dominate the market. 

The défendant answers its size is not a crime. The government re- 
plies, in substance: 

"True, provided such size is the resuit of natural and legitimate growth, 
but not when it is the outeome of unlawful means used for the very purpose of 
securing a control of the market. In the latter case, so long as the control con- 
tinues, the illégal purpose is still in process of exécution, and, if nothing short 
of dissolving the défendant into a number of smaller companies will com- 
pletely emancipate the trade, the court must decree such dissolution." 

"The combination among the once independent concerns might hâve been 
otherwise effected. They might hâve subjected themselves to control of a 
single will, while each still preserved its individual existence. In that event, 
it would be clear that the court could and should put an end to the agreement 
among them." 

Référence is made to those cases which hold that the way in which 
the combination is brought about is immaterial. If it seeks an end 
forbidden by the anti-trust acts, and that end is attained in whole or 
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in part, the government has a right to demand that it be dissolved. 

The defendant's answer may be thus summed up : 

"With a very few exceptions, only one of which is of any real importance, ail 
the units which hâve at any tinie corne under its control are dead, beyond the 
hope of résurrection. The court cannot call back to life the many can-making 
concerns which died that the défendant might corne into being, or which hâve 
since yielded up their lives to it. No order of court can make the dead breathe 
again." 

"The number of once independent concerns absorbed by it can, it is true, be 
ascertained. If the court is bound to come as near as it can to putting things 
back as they were, it must dissolve the défendant into a like number of parts. 
Bverybody feels that it is under no such obligation. The government does not 
ask that the défendant shall be divided into more than about half a dozen 
separate corporations. Why will it be content with a dissolution perhaps one- 
twentieth as drastic as would be required to restore the original status? 
Obviously, because it recognizes that a court of equity neither will, nor should, 
cause loss, destruction, or inconvenience, unless it has reasonable and probable 
grounds to believe that by so doing it will accomplish affirmative good. Its 
business is to prevent and remedy, not to punish. If it will not order a disso- 
lution into 100 parts because nothing would be gained thereby, it will not 
decree a division into 6 or even into 2, unless it believes that good will follow. 
It must deal with facts as it finds them. If an illégal agreement is still in 
force, it must end it. If the agreement has long since been executed, and is 
itself at an end, the court may, if it can, put things back where there were 
before the agreement was made; but, if Humpty Dumpty cannot be set up 
again, the court must do the best it may with conditions as they are. The 
record shows that any dissolution will do more harm than good." 

To this the government replies that : 

"Even if for the sake of the argument the soundness of defendant's state- 
ment of légal principles should be admitted, it remains true that défendant 
acquired its controlling position in the trade as the resuit of an unlawful 
combination ; that such control, even when legitimately acquired, if not 
illégal, is at the best a danger ; and that, by the dissolution asked for, it can 
and should be ended." 

Why the Facts Are Reviewed. 

It is upon the answers which the law requires to be given to thèse 
contentions that the judgment of this court must turn. Any state- 
ment of facts, in addition to that already made, other than those which 
bear upon the présent relation of the défendant to the can trade, and 
upon the probable effect of its dissolution, or of its remaining undis- 
solved, upon the public interests, is therefore, strictly speaking, un- 
necessary. The case may not stop hère. It is not probable that either 
side will accept the conclusions above stated as being at once both 
accurate and complète. The court of first instance should give the 
appellate tribunal the benefit of its examination of the évidence, when- 
ever the facts are disputed, or the inferences which should be drawn 
from them are contested. 

Moreover, the history of the formation of the défendant, and of 
its subséquent conduct, of its effect upon its competitors, actual or 
potential, and upon the first and upon the ultimate consumers of cans, 
may be of far-reaching social and économie interest. Ail the 18 vol- 
umes of the record hâve been carefully studied to make sure what 
were the real issues in this case. It will be worth while to summarize 
the story they tell. 
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Packers' Cans and General Line Cans. 

The can-making trade has always made a distinction between cans 
for hermetically sealing food products, and cans for other purposes. 
They call the former packers', the latter gênerai line, cans. Almost ail 
packers' cans are now made of certain standard shapes and sizes, 
which are, or which are intended to be, the same, no matter from what 
shop they corne. On the other hand, gênerai line cans are of every 
variety, shape, and size, according to the use to which they are to be 
put, and the taste of him whose goods are to go in them. 

There hâve therefore always been more customers for machinery 
for making packers' than for the manufacture of gênerai line cans. 
The progress of invention in the former has, accordingly, been more 
rapid. Modem machinery for the fashioning of packers' cans doubt- 
less costs far more than that in use 16 or 17 years ago, but even now 
it can be installed at an expense which is small as compared with the 
outlay necessary to equip such a plant as is required in many other 
industries. The small manufacturer has much greater difficulty in 
so fitting himself for the manufacture of gênerai line cans, as to en- 
able him to compete in ail their kinds on approximately equaï terms 
with a powerful rival. He cannot afford to buy ail the types of 
machines which might be more or less advantageously employed in 
making some sorts of gênerai line cans, because he will hâve very little 
use for some of them. He can wisely buy only such as are fitted for 
the making of the relatively few varieties of cans for which he can 
build up a considérable demand, or which can be used for some of 
the simpler opérations required for the making of many kinds. Fa- 
vored by local conditions, such as proximity to markets, etc., he may 
still make partially by hand, and sometimes may competitively sell, 
some sorts of gênerai line cans. 

Can Making for Sale and Can Making for Use. 

There hâve always been, as there are now, can makers who sell ail 
the cans they make, can makers who use ail they make, and still others 
who make a part or ail of those they use and who habitually or occa- 
sionally sell some of those they make. It was formerly quite common 
for packers, and even for very small packers, to make the cans they 
used. Most of the work was done by hand. The machines they had 
were cheap and simple. Many packers, especially those whose can- 
neries were in rural districts or in small towns or villages, felt it ex- 
pédient, if not necessary, to find work throughout the year for some 
of the hands whose services they needed in the packing season. This 
practice was going out of fashion before the organization of défend- 
ant. To-day it is almost extinct among small packers. On the other 
hand, tin cans are now used for many purposes for which they were 
not then employed. There are concerns, each of which use great 
quantities of them, and of thèse a number prefer to make those which 
they need. Moreover, in some régions, peculiar conditions make it al- 
most necessary that the user shall be also the maker. For illustra- 
tion, salmon packing is one of the most important, if not the most 
important, of ail Alaskan industries. The season's supplies needed for 
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the cannerîes on the banks of thèse far northern rivers, and for the 
men who work in them, must be sent up from the states. On the 
return voyage little is brought back except canned salmon. An empty 
can takes as much room in the vessel's hold as a full one, while the 
tin needed to make several thousand cans will occupy no more space 
than a case of a few dozen filled tins. Therefore those used in Alaska 
are made at the canneries there. A circumstance which illustrâtes how ' 
comparatively easy, from an économie standpoint, it still is to make 
cans in small factories remote from industrial centers. 

Can Making Before Defendant's Day. 

In the fall of 1899, or the winter of 1899-1900, there were some- 
where from 100 to 175 can makers who sold some or ail of the cans 
they made. Their establishments varied in size and importance from 
little shops turning out a few hundred dollars worth of cans a year, 
to well-equipped factories whose sales in the like time ran up to 
hundreds of thousands of dollars. For the most part, each of them 
had one plant. There were a few exceptions. The Pacific Sheet 
Métal Works had factories at Los Angeles, San Francisco, Astoria, 
and Fair Haven. Norton Bros.' factory was at Maywood, 111. Cor- 
porations controlled by it had plants at Baltimore and on Long Island. 
There was a Hunt plant at Cleveland, and another at Kansas City. 
The relations between Black and Krebs at Baltimore and the Dugdale 
Can Company at Indianapolis were close, as were those of the R. Tyne 
Smith Can Company of Baltimore and the Tri-State Can Company of 
Keokuk. Doubtless there were other such instances, but there could 
not hâve been many. From time to time there were price agreements 
between a few of the larger makers in particular sections of the 
country; for example, in Baltimore among the so-called Big Four, 
and in the Chicago-Indianapolis district. Thèse were, of course, 
terminable by any of the parties at any time. In the light of our 
présent knowledge, they were doubtless illégal, as they were certainly 
nonenforceable. There was always the probability that one of the 
parties to such a gentlemen's agreement might suspect that some one 
of the others was not acting as a gentleman should, and then, as 
apparently happened in 1898, open compétitive warfare took the place 
of the more or less uneasy truce which had for a while prevailed. In 
short, although in certain districts barriers against compétition were 
from time to time erected, some of which proved for a while more or 
less effective, actual compétition in large parts of the country was 
always operative, and in ail sections and at ail times there were the 
potential possibilités of a compétition which in a few hours might 
become real and intense. So far as the record discloses, there never 
was any restraint upon the perfect freedom of compétition in the sale 
of gênerai line cans. 

It is not easy to say what the condition of the can-making industry, 
as viewed from the standpoint of those engaged in it then, was. The 
difficulty arises from the fact that most of the witnesses who bave 
testified each tell two mutually contradictory stories. In one breath, 
they describe the actual conditions of the business under the strain 
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of the compétition, subject to which it was then carried on, as very 
bad. They paint its future prospects as gloomy in the extrême. In 
the next breath, when asked to explain the reasonableness of the 
priées at which they sold out to défendant and which might be any- 
where f rom 2 to 25 times the tangible value of ail they had in the busi- 
ness, they wax éloquent over the large profits they were making and 
the hopeful outlook that the future had for them. 

The facts probably were that many, if not most, of the can fac- 
tories, in common with almost ail other lines of business, had felt 
acutely the hard times from 1893 to 1898, augmented as they were by 
the sharp price war in packers' cans in the last-named year. About 
that time tin plate f ell to what apparently was the lowest point it ever 
reached. As a resuit, packers' cans then sold for less than they hâve 
ever brought at any other time, before or since. Many of the can mak- 
ers had shared in the improvement in gênerai business conditions which 
set in shortly after midsummer of 1898, and in the period which fol- 
lowed some of them doubtless did very well indeed. The men in that 
business, like ail others, had their ups and downs, their trials and their 
worries, among which not the least was the energetic efforts of their 
competitors to get their customers away from them. 

Comparatively few of them were well equipped with the best ma- 
chiner/ then obtainable. Not many of the plants were housed in 
buildings erected for them. Most of them occupied structures which 
had been originally put up for other purposes. Relatively little high 
skilled labor was then, or apparently now is, required in can making. 
Under such conditions, provisions for the employés' comfort and 
health were not likely to be what they should hâve been. 

General Conditions in 1899-1901. 

The period of dépression which followed the panic of 1893 was by 
one cause or another prolonged until the close of the Spanish- American 
War, five years later. When the tide turned, it did so with a rush. In 
a few weeks the industrial and financial world passed from the nadir of 
pessimistic gloom to the zénith of optimistic glamour. Some men made 
fortunes almost over night, and countless others hoped to. Some o- the 
earlier combinations, or so-called "trusts," whose formation and ac- 
tivities had led to the passage of the act under which this proceeding 
was instituted, had been very successful. It was quite as true that 
a number of others had in the panic, or in the subséquent era of de- 
pression, gone down to destruction. The misfortunes of those who 
failed were forgotten, or, when recalled, were laid to individual mis-- 
management. Most people believed that, if a monopoly could be se- 
cured in any line of business, the profits which would be earned would 
be almost unlimited. Some shrewd men knew that, in that state of 
public opinion, the money, which would be made by those who pro- 
moted the combination of most of the leading competitors in any line 
of industry, might be magnificent. Perhaps even they, to a greater 
or less extent, shared in the gênerai opinion that 2 and 2 so put to- 
gether would make, not 4, but 22. But whether it was sound or not 
made little différence to them. They did not expect to get their re- 
230 F.— 55 
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ward from the successful opération of the combination. With good 
management they might realize their profits before it had really started 
in business. 

It was almost universally supposed that there were no légal ob- 
stacles in the way of combining any number of individual plants, no 
matter how large a proportion they might constitute of ail theretofore 
engaged in any one line of business. Men thought that United States 
v. Knight, 156 U. S. 1, 15 Sup. Ct. 249, 39 L. Ed. 325, had been de- 
cided upon the facts as the world knew them to be, and not as the 
subséquent décisions of the Suprême Court showed, merely upon that 
small portion of such facts which the record in that case happened 
to disclose. 

From 1898 to 1902, or thereabouts, the work of forming new com- 
binations went rapidly on. In some industries, as in the manufacture 
of steel, there was spécial and real need for bringing under one con- 
trol the whole séries of opérations whiçh began with the mining of 
the ore and ended with the delivery of the finished product to the ulti- 
mate consumer. In still others, there were peculiar conditions which 
seemed to make some consolidation expédient. In many there was 
something or other which might hâve been bettered. In ail, some of 
the things which one would rather hâve had otherwise were brought 
about by the pressure of the compétitive struggle. The panacea popu- 
lar in fmancial and business circles, if not among the consumers, was 
the élimination of compétition. 

One of the difficulties in finding out how far any particular com- 
bination was really the resuit of internai économie and industrial 
forces is that those forces never worked alone. The activity of pro- 
moters who might be men already in the trade, but who sometimes 
never had been, usually bore a large part in bringing about a consolida- 
tion. Often it had more to do with the resuit than ail other causes 
combined, and in some cases it is difficult to resist the conclusion that 
it was about the only reason why amalgamation was ever attempted. 
It is quite possible that in an industry like can making, as it was car- 
ried on in the closing years of the last century by more than 100 
separate concerns, no union, however désirable from the standpoint of 
either thé can makers or the public, could hâve been brought about 
except by the efforts of some individuals who thought they could make 
a quick and large profit for themselves by uniting the various plants 
under one management, no matter what the immédiate or even the 
ultimate results of such union might prove to be. If that be so, those 
who think the resuit désirable will hold that promoters' profits and the 
extravagant sums required to induce so many independent manufactur- 
ers to sell out were a part of the inévitable price of achieving a useful 
purpose. Unfortunately, under such circumstances the cost of get- 
ting rid of compétition sometimes proves almost as great as that of 
letting it alone. 

Defendant's Genesis. 

To pass from, the gênerai to the particular: The men who really 
brought about the organization of the défendant do not appear to hâve 



UNITED STATES V. AMERICAN CAN CO. 867 

been more than five in number, and only one of them, Edwin Norton, 
was a can maker. He did practically ail the work of persuading, 
inducing, or coercing the can makers to sell out. He and his broth- 
ers had been for a number of years the largest and doubtless the 
most generally known manufacturera of cans in the country, as he 
was certainly one of the most active and aggressive. The factories 
of his firm had probably the best equipment of labor saving machinery. 
Certainly in this respect they were surpassed by none. He had been 
a party to the price maintaining agreements and a prominent figure in 
the price war already alluded to. The idea of forming a can combine 
seems to hâve occurred to him more than once, although the record 
appears to indicate that the scheme which was actually carried through 
originated, not with him, but with the défendant William H. Moore 
and his partner and brother, the défendant J. Hobart Moore. With 
them from the beginning, or at ail events from a time preceding the 
actual formation of the company, were associated the défendant Dan- 
iel G. Reid and one William B. Leeds, now dead. Counsel hâve said 
that Norton is also dead, although that fact does not appear to be 
stated in the record. The other three of the original five, namely, the 
two Moores and Reid, although défendants, ail of them directors, and 
two at least of them active in the management of the défendant, hâve 
not testified. 

The record shows that in the latter part of 1899 Norton was com- 
missioned by the Moores to get options on can-making plants, and 
then, or later, on plants for making can-making machinery, as well. 
He set about this mission promptly, and apparently had little difficulty 
in getting many of the desired options. Thèse, by their terms, were 
to expire, if not exercised, on May 1, 1900. According to his con- 
temporaneous written statement, the work of obtaining those desired 
had been practically completed before the 2Sth of April, 1900. Before 
that date came around, there had been a slump in the stock market, and 
for a short while financiers laid aside their rose-colored glasses. 
Though the first options had named Norton as the prospective buyer, 
the fact that Judge (William Henry) Moore was the leading spirit in 
the new venture was stated by Norton and was generally known. In 
April of 1900, Norton wrote to those from whom he had obtained 
options, telling them, among other things, that the slump in the stock 
market had made it unwise to go ahead, and requesting an extension 
of the option to January 1, 1901, so as to give Judge Moore ample time 
to put the thing through properly, when conditions were right. 

For the purpose of discussing the situation, various meetings of the 
can makers who had given options, or who it was hoped would give 
options, were called by Norton, and some of thèse meetings he attended 
in person. Among other things, it appears to hâve been suggested 
at them that it would be expédient, in view of the prospective consoli- 
dation, to maintain priées. The testimony seems to indicate that the 
price of cans during 1900 was considerably higher than it had been 
in the immediately preceding years. Subsequently further extensions 
of the options to April 1, 1901, were asked and secured. They were, 
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as to most of the plants, exercised about the 20th of Mardi of that 
year, and, as to nearly ail of the rest, within 60 days thereafter. 

What Proportion of the Can-Making Plants Sold Out. 

The parties are not in agreement as to the précise number of plants 
taken over by the défendant. Controversy is over classification, rather 
than as to the ultimate facts. The président of the défendant on 
April 21, 1903, in his report to its stockholders, said that when it 
was formed, and since, it had taken over 123 plants. Almost ail of 
thèse were acquired at or within 60 days after defendant's organiza- 
tion. A few of them were establishments not engaged in the making 
of cans, but in the manufacture of can-making machinery. It is not 
worth while to try to estimate accurately the number of can-making 
plants acquired by the défendant at or about the time of its formation. 
To put them somewhere over 100 will be near enough the truth. The 
industry of one of the counsel for the défendant has picked out of 
the record and marshaled in its brief the names of 77 concerns which 
were in business at the time défendant was formed, and were not 
acquired by it. A comparison of this list with the record shows that 
a number of them, were engaged in canning or in other lines of in- 
dustry and sold a part of the cans they made. In many cases, the 
purchase of the can-making plants apart from the business with which 
they were connected would hâve been impossible. Still others were 
small hand shops, sometimes making other things besides cans. As 
to many of them, the record gives little or no information except that 
individuals, firms, or corporations by their names are believed by 
witnesses to hâve been in business in 1901. A very few of them are 
still making cans. If in 1901 their output had been as large as it now 
is, some of thèse surviving would hâve been considered important. 

It is significant that nearly ail which now exist began business in 
1900 or 1901, after everybody knew that a scheme to combine the ex- 
isting plants was on foot. Whether the then prospective absorption of 
the existing factories led to a belief that there would be room for other 
concerns, or to the hope that a new shop would also be bought, as a 
number were, it boots not now to inquire. The évidence is convincing 
that everybody then in a position to know believed that the purpose 
of defendant's promoters was to absorb practically ail the can-making 
plants of any importance. At the time it was generally supposed that 
they had succeeded in so doing. The défendant was sometimes re- 
ferred to as the hundred per cent, trust. One of the members of the 
firm of Norton Bros., a brother of Edwin, testified that he himself 
never thought it had 100 per cent, of the country's can-making plants, 
but he did believe it had from 95 to 98 per cent, of the total capacity, 
excluding those concerns which made cans for their own use. It is 
very possible that even this estimate is somewhat too high. Never- 
theless, many exceptionally well-informed witnesses found great diffi- 
culty in recalling, in their section of the country, the naine of a single 
can plant which was not taken over by défendant. No such approach 
to précise accuracy as is possible in the great steel industry which 
can be carried on only in plants of considérable magnitude is possible 
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hère, but there is every reason to believe that the défendant acquired 
the business and plants of concerns which on the lst of January, 1900, 
made 90 per cent, of the cans used in this country and not made by 
establishments which themselves used the whole or a part of their 
output. 

Why Did So Many Can Makers Sell Out? 

How were so large a proportion of the can makers induced to sell? 
Fear of what would happen to them, if they did not, unquestionably 
had more or less influence with a good many of them. There is some 
testimony that Norton told some of them that if they did not sell out 
they would be put out. 

The record does not affirmatively show that such threats were fre- 
quently made. They were not required. Apart from anything he 
said, appréhension was quite gênerai that the only choice was between 
going out or being driven out. The country was at that time familiar 
with stories of the fate of those who in other Unes of business had 
refused libéral offers from combinations previously formed. The 
records of the so-called Anti-Trust cases hâve since shown that some 
of thèse taies were not without foundation in fact. What was most 
feared was that a can maker who did not go into the combine would 
hâve difHculty in getting tin plate, the raw material of his business. 
The concern to which the défendant the American Steel & Tin Plate 
Company succeeded, and which, together with that successor, will be 
called the "Tin Plate Company," had been then recently organized. 
Prominent among those who ornciated at its birth were the Moore 
Bros., Reid, and Leeds. Norton and others spoke as if the relations 
batween the proposed can company and the new Tin Plate Company 
would be very close. Throughout the can trade it was currently be- 
lieved that they would be. In point of fact, it is probable that they 
did not become as close as Norton then wished everybody to think, 
or as close as he then, himself, expected. There is testimony that he 
afterwards said that for this purpose the défendant had been born a 
year too late. An intimate connection between the Tin Plate Com- 
pany and the défendant was a danger to ail other can makers. If it 
should suit the défendant to wage a price war, its competitors would 
be hopelessly handicapped, if it were able to buy its raw material ap- 
preciably cheaper than they. Nor were price discriminations ail that 
they feared. Failure to make deliveries when and as required might 
be even more destructive to their business. Before the défendant was 
formed, it became known that it had acquired many options on patents 
for can-making machinery, and appréhension that it would be difficult 
for outsiders to secure an up-to-date line of machinery was rife, and, 
as the sequel shows, was amply justified. 

Moreover, at that time few people knew anything of the ability of 
a small producer to maintain himself in compétition with a rival hav- 
ing resources exceeding his 10, 20, or 100 fold. Possibly, the last word 
on that subject has not yet been spoken, but the expérience of the last 
15 years has apparently shown that in many lines of business the small 
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man can, under such conditions, live and even thrive. Then, many 
feared that it was not possible. 

It is to be borne in mind that, for reasons already stated, few of 
the can makers were, or could hâve supposed themselves to hâve been, 
even moderately equipped to carry on a compétitive struggle with a 
rival possessed of many times their capital. Some of them who were 
financially stronger than most of the others were elderly men, or were . 
in poor health, or for other reasons were loath to venture upon so 
perilous a warfare. 

It is not suggested that there was any gênerai, intense, and settled 
objection to selling out to the défendant, or its promoters. If there 
had been, doubtless so many would hâve postponed giving options 
that the idea that everybody was going in could not hâve so rapidly 
spread. If it had not, a good many of those who did sell out might 
never hâve done so. AU that is meant is that, except for the fears 
already stated, a number who gave options would not hâve done so, 
and some of those who really were willing enough to give them would 
hâve taken a chance on standing out for even a larger price than they 
received. 

Priées Paid for Plants. 

As a rule, the prices paid were libéral, not only to the verge of ex- 
travagance, but in cases almost beyond the limits of prodigality. If 
Norton sometimes showed the can makers that there was steel in his 
scabbard, his hands always dropped gold. The record does not dis- 
close a single case in which the price named in the option did not 
exceed the value of ail the tangible property transf erred. The amounts 
paid appear to hâve ranged ail the way from 1% to 25 times the sum 
which would hâve sufficed to hâve replaced the property sold with 
brand new articles of the same kind. Before agreeing on the figures 
to be inserted in an option, Norton does not appear to hâve taken the 
trouble either to make, or to cause to be made, any inspection or ap- 
praiserhent of the plant to be transferred. Under such circumstances, 
the ratio between the real value and the price named depended more 
upon the nerve or the impudence of the seller, than upon any esti- 
mate of his property's probable worth to the new combination. 

The défendant has no record of what was paid for the différent 
plants so acquired. Wherever the seller was still alive, could be lo- 
cated, and was in physical and mental condition to testify, the govern- 
ment has proved by him what lie received for his property, and so 
far as he could, or would, tell what it had cost him. In some cases 
the former information, in many the latter, could not be obtained. 

From a careful study of what the record discloses, I hâve reached 
the conclusion that the amount which the promoters agreed to pay 
for the plants taken over through them was probably somewhere 
around $25,000,000, of which not more than $23,500,000 was given 
for the 95 plants tumed over to the défendant on the day after it 
was organized. It is certain that for half, and not improbable that 
for a third or less, of that money, défendant could hâve purchased 
land, erected buildings, and equipped them with machinery which 
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would hâve had a greater capacity, could hâve been operated at a 
smaller cost, and would hâve been at least as well, if not better, locat- 
ed with référence to the needs of the consumer and the facilities for 
transportation. 

It is true that not ail of the sellers received their whole price in 
cash. A month or more before the formation of défendant, Moore 
Bros., calling themselves managers, circulated a subscription agree- 
ment. This paper set forth that it was proposed to organize the de- ' 
fendant; that its stock was to be one-half common and one-half 
preferred, the latter entitled to a cumulative dividend of 7 per cent, per 
annum; that by the issue of $39,000,000 of preferred stock and the 
like amount of common, the défendant was to get $7,000,000 cash for 
gênerai corporate purposes, and the real property, plants, buildings, 
fixtures, machinery, tools, patents, trade-marks, and good wills of 
95 named concerns. For every $100 of purchase money, a subscriber 
was to receive a share of preferred and a share of common stock, 
each of the par value of $100. Some of the sellers of plants took ail 
of the considération in stock on that basis. Most of them took some 
of it. Within limits, efforts were made to induce them so to do. They 
were assured, and doubtless with entire truth, that the new company 
could not be formed at ail unless the larger part of its stock was sub- 
scribed for by those whose plants it was to absorb. Yet no one of the 
sellers was actually forced to take stock. Some of those who received 
among the highest prices, both absolutely and relatively, did not take 
a share, as, for example, one concern which was paid $500,000 for a 
plant which had cost it from $60,000 to $70,000. From one incident, 
to be hereafter referred to in another connection, it must be inferred 
that the stock as late as the lOth of the succeeding October could still 
be sold at the subscription price, although the same incident strongly 
suggests that, if at that time any large quantity had been offered for 
sale, a bad break in the market would hâve followed. 

Restrictive Covenants. 

With very few exceptions, ail the options contained a clause which 
bound the sellers, in the event that it was accepted, not to engage for 
15 years in can making within 3,000 miles of Chicago. Where the 
seller was a corporation, its principal ofncers personally bound them- 
selves by like covenants. In some few instances, can makers declined 
so to restrict their f reedom, and still their plants were bought. Never- 
theless, the promoters obviously attached considérable importance to 
securing such covenants. It is in évidence that the owners of one 
plant struck it out from the first option they signed. Afterwards, they 
were induced to give another with it in, but in return were allowed to 
raise their price from $300,000 to $700,000. 

Purchase of Stocks of Merchandise, etc. 

As weeks and months might elapse between the giving of an option 
and its acceptance, some provision had to be made by which in the 
interval the prospective sellers could carry on business with fairness 
to themselves and to the would-be buyer. The price named in the 
option was intended to cover only what may be summarized as the 
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plant, patents, and good will of the business, including its real estate 
or leasehold interests. It was agreed that al: the time the sale was 
consummated ail fuel, raw material, and partially or wholly finished 
products should be bought at the then market price. The purchaser 
bound itself to assume ail leases and bona fide contracts for the pur- 
chase or sale of material, raw or manufactured. 

Organization of Défendant. 

Ail the préparations deemed neccssary having been made, the de- 
fendant was on the 19th of March, 1901, incorporated under the 
laws of New Jersey. As was then, if not now, the fashion, the incor- 
porators and first directors were ail employés of a New Jersey Trust 
Company or of law firms concerned in the organization. The cap- 
ital of défendant was fixed at $88,000,000, one-half common, one-half 
preferred. 

On the day af ter the incorporation, thèse directors received f rom one 
McCaughy, to whom ail the later options had been given or assigned, a 
proposition to sell to the défendant the 95 plants which had been 
named in the subscription agreement, and to pay it $6,995,000 in cash. 
The $5,000 more needed to nmke up the $7,000,000, promised in the 
agreement in question, had already corne into the defendant's treasury 
in the form of payments for the qualifying shares of preferred stock 
issued to the first directors. His price was $38,995,000 in par value 
of preferred and $39,000,000 in par value of common stock. The 
company was, of course, to assume ail his obligations to buy the mer- 
chandise of the plants taken over. Then the minutes carefully state 
that "statements and estimâtes by Mr. Edwin Norton, familiar with 
said properties and the business thereof, were made to the board rela- 
tive to the value and earning capacities of the properties and business 
aforesaid," and the directors thereupon resolved that their acquisition 
was necessary. McCaughy's proposition was accepted. He was a 
clerk in Moore Bros.' employ. 

It will be borne in mind that not one of the five directors who, on 
behalf of the défendant, bought, nor McCaughy, who sold, had a dol- 
lar's worth of interest in the transaction, or, so far as it appears, ever 
expected to hâve. It is to be regretted that in organizing large cor- 
porations there ever was a real or supposed reason for ail this elab- 
orate make-believe, for the putting of dummies in the foreground 
while the real principal s kept themselves in the rear. It is true it was 
the fashion. Everybody who took any part in the transactions, or 
who at the time had any real interest in them, knew, or upon the 
slightest inquiry could bave found ont, that none of the men who 
figured on the corporate minutes as buyers or sellers were in fact 
snch ; that the directors, in spite of going through the form of listening 
to Norton's estimâtes, etc., had never exercised any judgment of their 
own, and had never been expected to. Nevertheless, if there is no 
purpose in going through such play acting, it had better be omitted. 
If it accomplishes anything, it must be in the way of making it easier 
for those who really will what is done to escape responsibility for it, 
if they should ever want to. Whenever in the course of an investiga- 
tion of the corporate history the facts come out, they tend to make 
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very many people who are neither lawyers nor wise in the ways of 
large corporations feel that juggling and déception are a part of cor- 
porate life. Danger to the community lies that way. So much by the 
side. 

The Promoters' Share. 

As has already been stated, the prices named in the options for the 
95 plants, extravagant as in most cases they were, could not apparently 
hâve exceeded $23,500,000. The promoters were to furnish $7,000,000 
cash, or, in ail, in stock and money they were to lay out $30.500,000, 
for which they received $39,000,000 preferred and $39,000,000 of. 
common stock. At the price of $100 for a share of common and share 
of preferred, their return was to be the différence between $39,000,- 
000 and $30,500,000 or $8,500,000, a sum which, in cash, wisely ex- 
pended, would itself hâve sufficed to hâve given the défendant far 
better can-making facilities than it secured. 

Défendant and its counsel insist that it and what it has done hâve 
been of great benefit to ail connected with the can-making industry. 
It is fair to présume that its promoters must hâve thought so to, oth- 
erwise they would scarcely hâve been justified. in rewarding them- 
selves upon so libéral a scale for having brought it into being. They, 
of course, assumed some heavy responsibilities. How serious thèse 
were it is not possible now tx> estimate. Much of the stock had been 
taken by the sellers of individual plants ; much of it had not been. 
Doubtless a good deal of it was absorbed by the public. In the end, 
the défendant itself relieved the promoters from the burden of some 
of it, Something more than six months after the défendant was 
organized, or, to be précise, on the lOth of October, 1901, there was 
a meeting of its executive committee. On behalf of McCaughy, it 
was stated that in securing the plants he had found it necessary to 
obtain advances on the stock of the défendant and that he was forced 
to sell some of it; that he had received an offer of $1,052,300 for 
such stock at the original price of $100 for a share of common and a 
share of preferred, but, before he sold elsewhere, he wished to make 
the same offer to the défendant. It will be rememberd that McCaughy 
had no interest in the transaction and did not own any of its stock, 
and was a mère employé of the Moores. Of the six members of the 
executive committee présent when his proposition to be relieved of the 
stock was accepted, four were among the rive original promoters, 
namely, W. H. Moore, Reid, Leeds, and Norton. The record does 
not disclose how the défendant ultimately came out on this transaction. 
It is certain that shortly after that time its stock declined below the 
figure named, and for a number of years remained below. 

The chief purpose, however, for referrring to this incident, is be- 
cause of the light it throws on another phase of the defendant's his- 
tory.' It will be remembered that it was supposed to staft its business 
life with a cash working capital of $7,000,000. This purchase of its 
own stock reduced that sum, at least temporarily, to $5,947,700. It 
had agreed to purchase, and in fact had purchased, the stocks of mer- 
chandise, etc., of the plants taken over at and within the first three 
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monthi of its organization. One of its books in évidence seems to 
show that the money expended for this purpose was about $6,250,000. 
In other words, it really began life without a free dollar to its name, an 
expérience which was by no means unusual in the flotations of that 
period. 

Control of Can-Making Machinery. 

Much can-making machinery, more or less in use as late as 1900 
had never been patented, or, if it had been, the patents on it had ex- 
pired. A great many of thèse machines were of such simple construc- 
tion that they could be made in almost any fairly equipped machine 
shop. To secure control of ail such would hâve been impossible. 
Some of the most modem machines, those by which a large part of 
the work formerly done by hand was performed automatically, were, 
however, covered by patents. If thèse patents could be secured and 
arrangements made with the few machine shops in the country which 
were then equipped for turning out machinery of that class, com- 
pétition in can making and can selling would be greatly hampered. 
Indeed, if the possibility of competitors obtaining such machinery 
could be eut off for a comparatively limited period, possibly even for 
a year or two, the can company which acquired a number of plants 
equipped with such machinery, and which could obtain more of it 
from the manufacturers, could, if its opérations otherwise were wisely 
carried on, secure a domination of the market, which could not be 
seriously shaken for years to corne. The record shows that the de- 
fendant did acquire such control, although, for reasons to be subse- 
quently pointed out, it did not reap ail of the results which it naturally 
expected theref rom. It sought for six years to close to its competitors 
the machine shops which really counted. The largest manufacturer 
of automatic machinery for can-making purposes was the E. W. 
Bliss Company. For the sum of $25,000 a quarter, that company 
agreed that for six years it would not make certain can-making ma- 
chinery for anybody other than the défendant. The latter had made 
some claim that patents owned by it covered such machines. The 
Bliss Company did not think they did. In any event, it is unusual for 
the owner of patents to pay somebody else $100,000 a year not to 
infringe. From the Adriance Machine Company défendant agreed it 
would annually for six years take $75,000 worth of machinery. That 
amount represented the full capacity of the machine company. To 
the Ferracute Machine Company, in return for exclusive privilèges, 
the défendant guaranteed a profit of $10,000 a year for six years. 
Défendant induced the Bliss Company to break contracts which the 
latter had already made to furnish such machinery, and, when the 
injured parties sued the Bliss Company for damages thus resulting, 
the défendant paid both the expense of defending the suits and the 
substantial judgments some of the aggrieved parties recovered. 

An interminable mass of évidence has been taken to show what 
machines for can making were in use at différent periods, which of 
them at particular times were covered by patents, and which were 
not, and the various shops in the country at which such machines could 
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be made. It îs impossible to review this testimony in détail. The 
record amply justifies the assertion that for a year or two after dé- 
fendants formation it was practically impossible for any competitor 
to obtain the most modem, up-to-date, automatic machinery, and that 
the difficulties in the way of getting such machinery were not alto- 
gether removed until the expiration of the six years for which the de- 
fendant had bound up the leading manufacturers of such machinery. 
The contracts between the défendant and some of thèse machine shops 
were sometimes evaded. The machine makers had reserved the 
right to sell machinery for export to countries other than the United 
States and Canada. Some of that machinery was exported and 
brought back to the United States. Some of it never got further than 
the dock in New York or Jersey City, and thence found its way to a 
can-making factory somewhere in the United States. The' demand 
for can-making machinery which sprang up at the time the défendant 
was organized, and largely in conséquence of the policy which it then 
pursued, stimulated the supply, and other inventors and other machine 
shops, before very long, began to turn out some very good can-making 
machinery. 

Tin Plate at Preferential Priées. 

The record does not disclose whether the promoters of the défend- 
ant really had reason to believe that they would be able practically to 
shut off the supply of tin plate from their competitors, as Norton in 
1900 and early in 1901 was at least willing that the trade should think. 
As already stated, none of the promoters hâve seen fit to tell their 
story under oath. As it turned out, ail the Tin Plate Company was 
willing to do was to bind itself to sell its tin plate to défendant at a 
certain fixed figure, below the price at which it sold to any one else. 
This preferential discount or rebate amounted, when the published list 
price of tin plate was $3.50"a base box, to about 64 cents on the quan- 
tity of plate required to make 1,000 3-pound packers' cans. This dif- 
férence, the record shows, was far from negligible. In a close com- 
pétitive struggle it might well hâve proved a décisive factor. 

Dismantling Plants. 

The défendant began to shut up plants so soon as it got possession 
of them. It kept on shutting them up until by April 21, 1903, it was 
operating only 36 can f actories, and 3 machine shops, and it then pro- 
posed to close 5 more of the former and 1 or 2 of the latter. There 
has been a good deal of profitless dispute as to the proper term to 
describe what was done. What the government terms "dismantling" 
the défendant prefers to speak of as "transferring" or "concentrating." 
What actually took place is clear enough, whatever one may choose 
to call it. Two-thirds of the plants bought were abandoned within 
two years of their purchase. Many of them were never operated by 
the défendant at ail, and others were closed after a few weeks or a 
few months. Where they had any machinery for which use could be 
found at some other of defendant's plants, such machinery was trans- 
ferred to the place where it could be used, which might be a few 
blocks away in the same city or hundreds of miles ofï in another 
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state, Where it was possible that a pièce of machinery might some 
day be of some use, although there was no immédiate call for it, it 
was sent to some abandoned factory building to be there stored until 
it was wanted, or until it became clear that it never would bec Such 
■machines, and there appear to hâve been many of them, as were too 
obsolète for economical use, were broken up and their fragments sold 
as junk. Défendant has offered much testimony which shows that 
what it did, did not reduce the aggregate productive capacity of its 
plants below that of those purchased by it. Nevertheless, it is quite 
probable that, during the process of closing old factories with a vievv 
of concentrating production, there may hâve been a period in which 
the défendant was not able to turn out as many cans as it could hâve 
made had it simply continued to operate ail the shops it had purchased 
to their' full capacity. If so, the time during which this was true 
probably did not exceed a f ew months, or a year or two at the most ; 
but, in any event, the réduction in productive capacity was a mère 
temporary incident, even if it be regarded as an inévitable one of the 
policy of concentration, and was not in itself the end sought or de- 
sired. Défendant shut down most of the plants it bought because that 
was by long odds the best thirr- to do with them. Cans could be made 
.cheaper elsewhere. 

Purpose for Which Défendant Was Formed. 

Défendant dénies that in its formation or early conduct there was 
any purpose to restrain compétition, or to secure a monopoly. It 
allèges that its organizers always had in mind the obtaining of some 
of the beneficent results which the record shows hâve in fact been 
realized. Its promoters hâve not seen fit, under the sanction and test 
of cross-examination, to tell us so themselves. Apart, however, f rom 
any presumption which may be drawn frbm their failure to take the 
witness stand, the facts dispose of this contention. The contempo- 
raneous déclarations of Norton show the purpose was to get into 
the combine ail the important can makers and, so far as was prac- 
ticable, the important makers of can-making machinery, as well. The 
carrying through of the plan was always understood to be dépendent 
upon the securing of the greater number of the plants then engaged 
in business, a matter really of no importance, if the purpose in view 
had been nothing more than to engage in can making on a large scale 
and with up-to-date facilities. 

No can factory at that time needed any other plant purchased to 
make it a complète économie unit. In this respect, conditions differed 
from those which at that time existed in the steel industry. 

The business of lithographing on tin for the purpose of turning out 
decorated cans was then coming into vogue. There were can factories 
which had a decorating départaient. Most of them did not hâve. 
There were a few shops which decorated, but did not make, cans. 
It does not appear that the work of turning out completed cans was 
in any other respect divided between or among two or more factories. 
Ail the shops, however small, did ail the work of converting tin plate 
into the finished can. If there had been any urgent reason for uniting 
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more closely tin lithographing and can making, there was no diffi- 
culty in doing so. Neither required any very large initial investment 
in machinery or tools. 

There was no other conceivable reason, than the désire to suppress 
compétition, for buying plants which it obviously would not pay to 
run, and at priées which in most cases far exceeded the cost of fitting 
up, with brand new and up-to-date machinery, factories capable of 
turning out several if not many times as many cans in the same time. 
It is in this connection that the prompt and wholesale dismantling is 
significant. What was done in that respect shows that the plants were 
bought, not for use, but to get tbem out of the market. If it be urged 
that they had an established business, and good will which it was worth 
defendant's while to pay for, the answer is twofold: First, that ac- 
cording to other daims of défendant, the methods followed by those 
concerns in their dealings with their customers were such that their 
good will was valueless, or certainly would become so when they were 
brought into compétition with the manner of doing business défendant 
now says it was even then its purpose to adopt; and, second, that 
défendant paid quite as extravagant prices for plants which had neither 
good will nor established trade, for the simple reason they had not 
yet begun business at ail. As, for example, one factory which had 
not made a can, and which had cost S 16,000, was bought for $80,000, 
and another in this city, the machinery of which then recently pur- 
chased had cost $12,200, was sold to the défendant for $40,000. Very 
similar was the case of a man whose father had given an option on 
his es.tablished plant. The son thereupon put $10,000 in machinery 
and sold it to défendant for $20,000 of its stock and $40,000 in cash. 
He apparently thinks he did not get quite as much as he should. 

There can be no possible explanation of such transactions, except 
that the défendant and its promoters wanted to extinguish compéti- 
tion and did not stop to inquire how much it would cost to do so. 
There could not hâve been any reason for paying a bonus of $100,000 
a year to the Bliss Company, and less amounts to Adriance and Ferra- 
cute, except to make the re-establishment of compétition more difncult. 
Securing, where possible, the covenants which bound the sellers not 
to engage in like business for 15 years within 3,000 miles of Chicago, 
had the same end. One who sells his business with its good will may, 
in order that what he orïers may command its maximum value, law- 
fully bargain that he will not impair its worth by engaging again in 
that business anywhere in the région in which he had formerly car- 
ried it on. Such a limitée] restraint is lawful because it is reason- 
ab!e and does not go beyond the occasion for it, but there is no legiti- 
mate reason why one who has carried on a business in one city and 
in the région within 100 or 200 miles of it should be asked to bind 
himself not to engage in the same kind of business in some place 
thousands of miles away. Some cases hâve held that, under peculiar 
conditions, a nation-wide restraint may be lawful. Assuming with- 
out deciding that that is true, it can only be when the business sold 
had itself extended from océan to océan. Not a single concern, which 
at oi about the time of defendant's organization was bought by it, 
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had ever sold cans in any portion of the greater part of the territory 
in which it and its officers were required for 15 years to abstain from 
going into business. Many of them, probably, had never shipped a 
can more than a couple hundred of miles from their factories. The 
record shows that even now freight rates, the imperative necessity 
on the part of the purchaser that he shall be sure of reasonably prompt 
deliveries, and other causes, impose very marked géographie limita- 
tions upon the area in which a single factory can sell its output in 
substantial quantities. Défendant now seems to argue that no signifi- 
cance should be given to thèse restrictive covenants. The reason by 
which this argument is sought to be sustained is rather out of the or- 
dinary. It is said that no attention should be paid to thèse covenants 
because they were clearly illégal, and every one knew they were. One 
reply is that people who were acting under the advice of about as able 
lawyers as were to be found anywhere do not deliberately and re- 
peatedly do clearly illégal things without having a purpose in so doing, 
and especially do they not pay $400,000 to a single rirai in order to 
hâve that illégal thing done by its members. 

It is true that défendant has taken no légal proceedings to enforce 
thèse agreements, although the industry of one of its counsel has 
brought together in its brief 34 cases in which, according to him, the 
record shows that persons who hâve entered into the covenant broke 
it. Nevertheless, it was by no means always the idle thing the de- 
fendant now says it was. Defendant's représentatives did not always 
speak in that tone. They more than once reminded persons who had 
signed it of its existence. It meant something even to defendant's' 
counsel when they were cross-examining witnesses in this case. They 
frequently and quite naturally showed that they thought rather ill of 
one who had made such an agreement and had not kept it. In point 
of fact, some of its signers, perhaps many of them, believed it to be 
binding. Still others, and they were unquestionably numerous, having 
signed it, and taken money or money's worth for signing it, felt in 
honor bound to keep it. Such men cared nothing for what a court 
might say as to its légal enforceability. Their consciences enforced 
it as against themselves. The only possible reason for exacting its 
signature must hâve been to make probable that nowhere in the coun- 
try would their skill be available for can making. 

Priées Raised. 
With practically ail the can plants in the country in its hands, with 
the control of the really effective can-making machinery secure for 
some time to corne, it seemed that it would be a long while before 
there could be any chance for compétition worth bothering about. 
Many peuple thought so. As already stated, many of the most ex- 
perienced men in the business had been largely influenced in their 
selling out by the fear that successful compétition with défendant 
could not be carried on. This forecast did not take sumciently into 
account the extent to which, from the start, the défendant found it- 
self handicapped, by the way in which it had been formed. The ab- 
surd priées paid for can plants, which it did not want, and could not 
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use, and the immense sum absorbed by its promoters, had resulted in 
a tremendous overcapitalization. As already pointed out, it started 
with scarcely any free working capital. It could not wait for its profits. 
They must be made at once and in large volume, otherwise it would 
be upon the rocks before it was well started on its voyage. Priées had 
to be raised. This raising had the added advantage of furthering the 
gênerai acceptance of the idea that the défendant was going to be a 
tremendous money maker. In that way the process of absorption of 
the large mass of its undigested'securities with which the promoters 
were doubtless still strnggling would be greatly aided. Prices were 
put up. There is much dispute as to how great the rise was. That, 
of course, dépends largely on what basis is taken for the comparison. 
As compared with the prices prevailing three years before, it was very 
great. It was appréciable, but not so striking, when contrasted with 
those quoted after the formation of the défendant had become prob- 
able or certain. Comparisons of one year with another during that 
period are difficult because of the violent fluctuations which then took 
place in the price of tin plate. Tin plate from 1896 to 1898 was low, 
being lower in the last-named year than any year before or since, 
while from 1899 to 1902 it was higher than at any other year from 
the time when the making of it had become actually established in this 
country, down to the filing of the pétition in this case. It was very 
decidedly higher in 1900 than it was in 1901. 

Défendant argues that whatever rise in prices it made was slight. 
The uncertain recollections of witnesses as to what took place at a 
particular period 13 or 14 years before they testified are not usually 
of great value. More importance may justly be given to the recorded 
facts of actual transactions then made; but, for the understanding of 
the real significance of some of them, more knowledge as to ail the 
surrounding circumstances is required than can be now easily ob- 
tained. It is not worth while to go into such inquiries. 

Compétition Revives. 

What happened shows that prices were put up to a point which 
made it apparently profitable for outsiders to start making cans with 
any antiquated or crude machinery they could find in old lumber 
rooms or which they could hâve made for them in a hurry, or even 
to résume can making by hand. The évidence on thèse points is ab- 
solutely conclusive. Can making became attractive. Any number of 
people began to make cans, or, at least, began to try to make them. 
Perhaps in some cases the prices which had been paid for can shops 
made them hope that if they could get a can shop they would be able 
to sell out at a figure which would make them comfortable for the rest 
of their days. At first, the défendant seems to hâve thought it would 
try to buy them out, and it bought a few of them, as already lias been 
mentioned ; but in a few weeks, if not in a few days, it became plain 
that such policy was impossible. In the first place, its money was 
gone. It still had between $2,000,000 and $3,000,000 of stock which 
might be sold, but there was already doubtless so much of that 
stock seeking a purchaser that it was becoming more and more difficult 
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to keep quotations up to the issue price. There were too many new 
shops to buy them ail, and, as it lias turned out, it was easy enough 
to start some more. The real remedy would hâve been to reduce the 
price of cans. If défendant had not been under the necessity of 
realizing large and quick profits, doubtless it would hâve done so. 
Its mère cost of opération, excluding any allowance for capital in- 
vestment, must hâve been below that of many of its poorly equipped 
competitors, who then rushed into the field. But, if priées had been 
reduced, the idea that there was a speedy fortune to be made by dé- 
fendants stockholders would hâve been too speedily dispelled. Other 
devices were resorted to. The attempt to keep up the price of cans 
was persisted in. In an effort to do so, the défendant itself sent bro- 
kers into the market and bought some millions of cans from its rivais. 
Some of thèse were very badly made, as was to be expected from new 
shops, equipped with wretched machinery and hastily rushed into 
business. Thèse cans were stored for a while, and ultimately such of 
them as were salable at ail were sold for what they would bring. 
Possibly thèse purchases did keep up the price longer than would 
otherwise hâve been the case. 

Raising Priées During the Canning Season. 

Following the practice which had been common before its day, and 
to put an end to which it now says was one of the principal objects 
of its formation, défendant raised its priées as the canning season 
of 1901 advanced, until they reached the maximum in August, Sep- 
tember, and October of that year. Taking the price of tin plate into 
account, they were then roughly about 60 per cent, greater than the 
priées which from 1910 to 1913 prevailed, and for which cans had 
been purchased in a number of the years preceding defendant's forma- 
tion. The défendant seems to hâve realized its mistake, and the 1902 
priées were materially lower. In 1903, priées were again rather 
sharply raised, but by the close of the packing season of 190+ they 
had been brought down to a trifle above that which has been their sub- 
séquent average. By that time the opportunity absolutely to monopo- 
lize the market had been lost. It is true that many, apparently the 
great majority, of the people who in 1901 rushed into can making were 
forced out of business, so soon as priées came down from the ab- 
normal heights to which they had been lifted. The record contains 
quite a suggestive list of such concerns whose history was like that 
of the seed sown on stony ground ; but there were others who went 
into the business with more resources, both in money and brains, and, 
consequently, with greater stàying powers. The demand for can-mak- 
ing machinery had stimulated the supply, and, while the so-called "in- 
dependents" were not until 1907 able to get the best automatic ma- 
chinery, they could after 1902 obtain far better machines than were 
accessible to them in 1901. Moreover, tin plate mills, other than those 
eontrolled by the Tin Plate Company, were being established. Those 
who were minded to stay in the can-making business as competitors 
with the défendant were free by this time from' the appréhension that 
it could eut off their supplies of either tin plate or machinery. It 
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doubtless could get the former cheaper and the latter better than they 
could, but it was greatly overcapitalized, and they might stay in the 
struggle with some reasonable chance of surviving. 

The Légal Situation in Defendant's Early Years. 
Such is the history, as the record discloses it, of the genesis of the 
défendant, such the story of its organization and of its conduct during 
the first years of its existence. It is clear an attempt was made both 
to restrain and monopolize the interstate trade in tin cans. Trade 
was restrained. For a moment a substantial monopoly was obtained, 
and in many sections of the country, long maintained. So far as one 
can judge, it might hâve been held almost or quite everywhere, had 
not the very détermination to make it ostensibly perfect at the start, 
combined with the reward which the promoters felt they were en- 
titled to take at the beginning, compelled it to attempt a prématuré 
harvesting of the monopolistic fruit. Upon such state of facts, had 
the government then asked for a dissolution of the défendant, it is 
difficult to see how the demand could hâve been refused. No matter 
what view might hâve been taken on any of the questions now still 
open to dispute as to the construction or application of the Anti-Trust 
Act, there was a restraint of compétition and an attempt to monopolize, 
which, so far from being merely incidental to any legitimate purpose, 
had themselves put obstacles, and unnecessary obstacles at that, in 
the way of attaining the benefits which larger capital, better organiza- 
tion, and more efficient business methods might hâve naturally brought 
about. 

The Récent Conduct of Défendant. 

Beside charging the défendant with in effect fixing the price of cans 
throughout the country, the government spécifies certain unfair prac- 
tices of which it says the défendant has been guilty, and allèges that 
there are still others of which the government has no certain knowl- 
edge, but which would be developed in the course of taking the testi- 
mony. 

Bef ore considering the question of how far the défendant does dé- 
termine the priées at which cans are sold, it will be more convenient to 
inquire to what extent, if at ail, the évidence sustains thèse other 
charges of the government. At the outset, it may be said that the 
testimony has disclosed nothing in the récent conduct of défendant, 
other than that which the government particularizes, to which any 
serious exception, or indeed any exception at ail, can be taken. 

Charge That the Can Company Compels Consumers to Take ail Their 
Cans from it Under Penalty of Getting None. 

The government's pétition charges that the défendant induces or 
compels its customers to enter into long-time contracts to purchase 
cans exclusively from 1 it, and prevents them from dealing with such 
independent establishments as exist, by threats, among others, that 
it will cancel contracts it already has with them, and will refuse to 
sell more cans to them. It is true that défendant sells a large portion 
of its cans under contracts by which, for a definite time, it agrées to 
230 F.— 56 
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furnish, and the customer to buy, ail of the cans he will need in his 
business. Many of thèse contracts are for two or three years, some 
for as long as five. 

Contracts for Season's Reqnirements. 

Prior to the formation of the défendant, packers' as well as gênerai 
line cans were almost exclusively sold under contracts which required 
the seller to furnish, and the buyer to take, a certain definite number 
of cans within a certain limited time, at a fixed price. There might be 
some leeway as to quantities. It is possible that sometimes the con- 
tracts, either by their terms or by the way in which the parties acted 
under them, really amounted to a bargain to supply at a fixed price a 
packer's requirements for the season. Such cases were, however, 
rare. The rule was otherwise, and under it the packer was often put 
to great inconvenience, and not infrequently suffered serious loss. 
Sometimes strikes among the can-maker's employés, a breakdown in 
his machinery, or his inability to get tin plate, prevented prompt de- 
livery. More often it turned out the buyer had not bargained for 
ail the cans he needed. Until the season was well advanced it was not 
possible to know how many he would require. He was usually under 
contract to take ail the tomatoes or other fruits or vegetables raised 
by certain farmers and growers. Too much or top little rain, de- 
structive hailstorms, early frosts, might eut down the crop. None of 
thèse troubles might be experienced, and the output might be large. 
The canner could seldom afford to carry over any great number of 
cans from one year to another. He was therefore afraid to bargain 
for more than he felt reasonably sure he could use. When they did 
not suffice, he was forced to buy at the prices then prevailing. Usually 
the same crop conditions which sent him into the market simultane- 
ously drove others there. The can makers, as a rule, sold the cans 
for which contracts were early made at very low prices. They looked 
for their profits to the late season demand. Then the canner had to 
hâve cans, and f requently had to take the first he could get, no matter 
what was asked for them. The différence in price between cans 
bought early and those bought late was often great. 

Not long after the défendant was formed, it made some contracts 
by which it undertook to supply a packer with ail the cans he would 
require for a season at a price which was to remain fixed through 
the year, no matter how many he took. Many of thèse contracts con- 
tained provisions by which the cans taken early in the year would be 
furnished at a somewhat lower price than those which were not or- 
dered until late in the season; but the prices, whether they varied 
with référence to the time of delivery or not, were fixed in advance. 
So far as one may judge from the record, the inauguration of this 
practice was more accidentai than intentional. As already stated, 
during the first year of defendant's existence, it followed the old 
custom of the trade of raising its prices as the season progressed. Dur- 
ing March and, early April, it sold three-pound cans at $24 a thousand. 
On April 25th it advanced them to $24.50; on May lst, to $25. An- 
other dollar was added on the lst of June, and still another on the 
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lst of July; the price then being $27. On August lst, when the 
tomatoes were beginning to ripen, $3 a thousand more was put on, 
so that $30 was asked. That figure continued until November lst, 
when, Jack Frost having presumably put an end to most of the de- 
mand for packers' cans for that season, a drop of $7.50 a thousand 
was made. $2.50 more was taken off on December lst, so that the 
price when packing was going on was 50 per cent, greater than it was 
after the season had closed. 

No cléar statement of the circumstances under which originated the 
practice of contracting to furnish a packer with ail the cans he would 
need for the season, at a price determined in advance, is found in the 
record ; but its advantages f rom the standpoint of the consumer were 
so great that it speedily went into almost universal use, and, after de- 
fendant's first year, tliere does not seem to hâve been anything more 
than a very moderate différence between its midwinter and its mid- 
summer priées. Under the old method of selling, in years of bounteous 
crops, the canner would be required to pay for the extra cans he needed 
a price very much in excess of that ordinarily prevailing, while in 
years of scarcity of canable fruits and vegetables he would hâve cans 
on his hands which could be sold only at a material loss. Many 
consumers hâve testified. They are practically unanimous in their ap- 
proval of the new method. They know in advance what the cans will 
cost them, and make their own contracts and arrangements accord- 
ingly. Only a large company can carry on business and sell cans in 
that way. Probably it can only safely do so when it has a number of 
factories located in différent parts of the country. A shop, the pos- 
sible production of which could not exceed a certain figure, could not 
well afford to do ail its business under such contracts, because, if it 
did, it would either hâve to limit its engagements, so that in years of 
ordinary consumption it would sell only a percentage of its possible 
output, or else would expose itself to the possibility of heavy damages 
in years when there was a large demand because it had contracted to 
furnish more cans than it could make. The larger the plant and 
resources of any particular can maker, the less dangerous such con- 
tracts would be to it. Even so, there would be risks, and serious 
ones at that, unless he had factories in différent canning sections in 
which it was not likely the crop conditions would be precisely the same. 

Contracts for More Than One Year. 

From the record it appears doubtful whether the practice of making 
contracts for more than one year originated with the défendant or 
with some of its competitors. In such agreements the seller finds it 
necessary to protect itself, and also its customers, by providing that 
the price shall rise or fall with the rise or fall of the price of tin 
plate. An inducement usually given by the défendant, and such of 
its competitors as make thèse long-time contracts, is the réduction in 
price of 25 cents a thousand from the regular list price of cans. This 
discount, which never amounts to more than 2^ per cent, of the price, 
is relatively as well as absolutely small. If a man wants to make a 
contract for a long term, he will probably prefer to make it with a 
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strong concern rather than with one which is financially not so ro- 
bust. It is therefore possible, or indeed probable, that the coming 
into fashion of thèse long-term contracts has in that way been of more 
advantage to the défendant than to its competitors; but, if so, the 
resuit appears to hâve been accidentai rather than premeditated. 

The charge of the government that the défendant refuses to sell 
persons who will not make long-term contracts with it, or refuses to 
sell those who buy any of their cans from its competitors, is disproved. 
Probably a hundred or more witnesses from différent parts of the 
country testified that though they were under contract to take their 
cans from competitors of the défendant, and had in fact been taking 
their cans from such competitors for years, the défendant was al- 
ways ready and willing to sell them cans when any accident or mis- 
take, either at the plant of the competitor, or on the part of the 
transportation lines, left the consumer unsupplied. Such cans were 
sold them at the regular list priées ; that is, at the priées the défend- 
ant charged those who bought exclusively from it. Indeed, it would 
appear that some of the defendant's competitors conduct their busi- 
ness upon the assumption that défendant will do this very thing. They 
feel they can safely agrée to furnish many customers with ail the 
cans they will need in a season, because, if they are asked for more 
than they can make, they know at what price the extra amount needed 
can be obtained from the défendant. In that way they are able in 
advance to calculate accurately the maximum risk they will run. 

Effect Upon the Trade of the Preferential Prices at Which 
Défendant Obtained Tin Plate. 

The government allèges that the same persons, in the main, who 
organized and always dominated the défendant, organized the Ameri- 
can Tin Plate Company, since absorbed by the défendant the Ameri- 
can Sheet & Tin Plate Company. It says some of them are now 
directors of the United States Steel Corporation, which owns substan- 
tially ail the stock of the American Sheet & Tin Plate Company. Thèse 
allégations may, for the purposes of this case, be taken as established. 
It also may be admitted that, at the time the government's pétition 
was filed, the défendant the Tin Plate Company produced, if not 60 
per cent, of the tin plate consumed in the country, as the government 
alleged, at least 50 per cent, as it itself admits, and that it is by far 
the largest single producer of tin plate. 

Down to some months before the institution of thèse proceedings, 
the Tin Plate Company was under covenant to give the défendant its 
tin plate at a fixed number of cents a base box less than it furnished 
such plate to any one else. Since April, 1913, it sells the défendant 
below its published list prices, but it no longer binds itself to require 
ail others to pay those prices. Whether it has exercised the liberty 
thus reserved, the record does not show. The preferential rebates re- 
ceived by the défendant from the Tin Plate Company in the period 
from 1902 to 1913 amounted to the large sum of $9,000,000. The 
answers of both the défendant and the Tin Plate Company claim 
that thèse transactions were normal and the allowances were those 
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which would naturally be made to an exceedingly large consumer. 
The facts seem to show that the parties themselves did not so regard 
them. Tin plate was billed to the défendant at the fixed list price, and 
the rebate was subsequently paid. Great précautions were taken by 
the défendant to conceal the facts from most of its bookkeepers, and 
even from some of its officers. The rebates, when obtained, were 
entered upon the books of the défendant in such a way as to conceal 
their origin. During the early years of defendant's career, its com- 
petitors in most, if not ail, instances, were compelled to pay the full 
list priées. It has often been possible, in récent years, for such com- 
petitors as were considérable consumers, and who were familiar with 
the conditions and knew how to bargain to advantage, to buy tin 
plate from the so-called "independents" at some cents below list figures. 
This was especially true, of course, at times when the demand for 
tin plate was relatively small. The amount of réduction they could 
secure depended upon circumstânces and frequently, probably usually, 
has been less than the amount of defendant's preferential. It has 
only seldom been more. The effect of such a bargain as that which 
long subsisted between the défendant and the Tin Plate Company 
may be very far-reaching. For years the défendant was under con- 
tract to sell the largest fruit packers on the Pacific Coast cans cheaper 
than it sold them to anybody else. For eleven years it bought its tin 
plate from the Tin Plate Company under an agreement by which it 
got it at a lower price than any other consumer. The Tin Plate Com- 
pany itself is a subsidiary of the United States Steel Corporation. 
To make the chain complète, ail that would seem necessary would be 
a company which opérâtes a large number of wholesale and retail 
grocery stores, and to hâve that concern make a bargain with a can- 
ning company enjoying the spécial preferential rates. Whether such 
a chain, if established, would do any harm, this record does not re- 
quire to be decided, and furnishes little data upon which such a dé- 
cision could be based. As already stated, the preferential ended in 
April, 1913, some seven months before this suit was brought. The 
défendant still buys its tin plate at prices lower than the quoted list 
priées of the Tin Plate Company; but it no longer has a right to re- 
quire the Tin Plate Company to allow it such a réduction below any 
price at which the Tin Plate Company may sell to others. The gov- 
ernment claims that its investigation of the status of the défendant had 
begutn before April, 1913, as the défendant knew. It says that the 
change in the agreement was the resuit of such knowledge. The 
preferential contract had, however, in fact been terminated before 
this suit was brought. It will be unwise to décide as to the legality or 
illegality of such an agreement in any case which does not make it 
necessary to do so. If any such exclusive privilèges hâve been grant- 
ed in form or in fact since the 15th day of October, 1914, they will 
be subjected, not only to the provisions of the so-called "Sherman 
Act," but also to those of the second section of the act of the date 
mentioned (Act Oct. 15, 1914, c. 323, 38 Stat. 730), in so far, if at 
ail, as the same may be applicable. 
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Making Cans for One's Own Use. 

The government further charges that, because the défendant buys 
its tin plate cheaper than anybody else, it has extended its control over 
the can trade by selling cans to packers who make their own, at priées 
lower than those at which they can make them. Unquestionably, de- 
fendant has sold cans to some users at priées which made it cheaper 
for such users to buy from it than to make their own cans. It does 
not appear that in any of thèse cases the défendant sold its cans below 
its regular list priées, and, in most of the cases in which users found 
it more profitable to buy from it than to make their own cans, the 
situation would hâve been the same had it paid the same price for its 
tin plate as everybody else. Had it paid as much as other can makers 
for its tin plate, it might hâve charged more for its cans. If it had 
done so, there are doubtless instances in which it would still hâve 
paid some canners to make their own cans, although, at the price which 
actually prevailed, it did not. 

The ordinary packers' cans are not hard to make. They do not re- 
quire a high degree of skill in the workmen. While the cost of the 
best machinery for making them is now much greater than it once was, 
it is, after ail, not very large. Nevertheless there are many packers 
who are not able to make their own cans as cheaply as they can buy 
them, either from the défendant or from its competitors, or else do 
not save enough by making them to lead them to think it worth while 
to take the trouble and risk of so doing. The fact that in a number 
of instances can users hâve ceased to make their own cans and bought 
them from the défendant proves little. Sometimes it is true the de- 
fendant has purchased the can-making machinery belonging to such 
consumers of cans. The amount paid may not infrequently bave been 
more than the machinery would hâve brought in the open market. 
It does not ever appear to hâve exceeded the cost to the customer 
and usually was less. In such transactions, it is difficult to see any- 
thing that might not well be done by any can maker who thought he 
could thereby for some years secure the patronage of a large customer. 

Defendant's Concealment of Its Control of Its Subsidiary Companies. 

The government's pétition charges that the défendant has concealed 
its control of some of its subsidiary companies, and has caused them 
to be carried on as if they were among the number of its independent 
competitors. 

An attempt was made to show that this was the case with the Sani- 
tary Can Company and the Union Can Company of Rome, N. Y. 
The stock of each of thèse concerns was bought by the défendant in 
1908. At that time public announcement was made that the défendant 
had' acquired an interest in them. It is true that the extent or char- 
acter of that interest was not stated, and that the défendant maintain- 
ed the separate corporate existence of each of, them and operated them 
largely through their own officers and employés ; that, under such 
circumstances, thèse companies hâve since advertised their wares 
without saying anything about their connection with the défendant 
scarcely furnishes ground for criticism. 
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The like cannot be said as to what it did or caused the American 
Stopper Company to do. Since 1905, that company has been a sub- 
sidiary of the défendant. The fact was not publicly disclosed until 
1909. During the intervening four years, the Stopper Company ad- 
vertised itself as the largest maker of tin boxes "outside of the trust" ; 
the trust, of course, being the défendant. Deliberate déception was 
also for years employed to conceal its ovvnership of the Union Stock- 
yards Can Company of Chicago. Defendant's control of this concern 
dates from November, 1906. Down until the close of 1909, if not 
longer, it was operated as an independent company. During this 
time one of the defendant's high officers conveyed its orders to the 
nominal head of the dépendent company. By his directions, the con- 
nection between the two was kept secret. There were those in the 
trade who, nevertheless, guessed that there was some relation be- 
tween them; but, as its manager testified, he lied down their sus- 
picions. The reason for ail this mystery was the usual one in such 
cases. The défendant wanted to use the Stockyards Can Company 
to fight its gênerai line competitors in the Chicago district, while still 
maintaining its own priées. The manager of the subsidiary testified 
that, if, he could get the trade of such competitors without cutting 
prices, he was told to do so, but, if a eut was necessary, he was to 
make it. 

There can be no question as to either the moral or légal character 
of such methods. Laying aside ail ethical considérations, the wonder 
always is that a great company like défendant does not see that it 
cannot afford to be caught in such a position, and, in the long run, 
caught it is likely to be. The lossof dignity and prestige in the public 
eye must usually cost more than was gained, even if nothing worse 
happens. It is like enough to suffer from lowering the moral tone 
of its own employés. The practice referred to, however, ceased three 
years or more before the institution of thèse proceedings. 

Subséquent Purchases of Can Plants. 

The government charges that défendant, since its organization, has, 
by purchasing a number of competing plants, continued its attempt at 
monopoly. Défendant has bought control of 12, 2 of them before 
January 1, 1903, the other 10 between April, 1905, and June, 1909. 
None were taken over in the 4^2 years immediately preceding the filing 
of the pétition. 

The first bought was that of the Andrews-Bones Company of 
Omaha. It was a small concern. The price paid was little above its 
apparent value. The transaction was without significance. 

The lease of the factory of the Union Can Company of San Fran- 
cisco, for a terni of five years from January 1, 1903, was a more im- 
portant transaction. Norton had sought an option upon it. He failed 
to get it, because the California Fruit Canners' Association, which was 
and is a large consumer of cans, in self-def ense, as it thought, bought 
60 per cent, of the company's stock. About a year after defendant's 
organization, it and the Canners' Association reached an understand- 
ing. The association then agreed that for five years it would buy ail 
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its cans from défendant. The latter promised to charge every other 
canner on the Coast, with two exceptions, $1 a thousand more than 
the association paid; the discrimination against the two exceptions to 
be but half as great, or only 50 cents a thousand. The association has 
apparently ever since bought its cans from the défendant. The lease 
of the Union Can Factory was one of the terms of the alliance between 
défendant and the association. Somewhere about 1908 that plant was 
abandoned. The défendant bought some of its machinery; the rest 
was stored. 

It is unnecessary to inquire closely into the nature and effect of this 
incident, or séries of incidents. Giving them ail the significance for 
which the government contends, they show nothing more than that as 
late as January 1, 1903, défendant was still attempting to accomplish its 
original illégal purpose, although it was working to that end with 
much less thoroughness and System than it once had used. 

The next purchase, made in the spring of 1905, was that of the 
American Stopper Company of Brooklyn. That and the acquisition 
of the Union Stockyards Can Company of Chicago in November, 1906, 
were made in part at least with the purpose of using those concerns 
in one of the least defensible ways in which powerful corporations 
hâve waged war upon their competitors. In each case, as already stat- 
ed, the fact of defendant's ownership was for years denied, and one, 
if not both, of thèse subsidiaries was put to the same use as the fight- 
ing ships which figure in United States v. Hamburgh- American S. S. 
Line, 216 Fed. 971. From any other standpoint the purchase of the 
Union Stockyards Can Company was unimportant. It was a feeble 
concern, without any apparent power to continue effective compétition. 

The Stopper Company was a much stronger organization. Its 
origin was modest enough. It was formed in 1900 to make, as its 
name indicated, bottle closures. In 1901, after the organization of the 
défendant, it began manuf acturing decorated tin boxes. Its going into 
this line was in part the resuit of the high price to which défendant 
had at that time raised the price of cans. The Stopper Company's 
business grew and flourished. In 1905, when its real estate and ma- 
chinery were worth perhaps a quarter of a million, its annual con- 
sumption of tin was about 20,000 base boxes a year. 

In November, 1905, the Norton-Edgar Can Company was pur- 
chased. This concern was organized by one of the numerous Norton 
brothers. It manufactured paint and varnish cans principally. It 
started business early in 1903, and less than three years afterwards 
was sold out to the défendant. It never was prosperous. 

In the month of November, 1906, the United Can Company and the 
Fédéral Can Company, both of San Francisco, and the Kendall Can 
Company of Astoria, were acquired. The two former were managed. 
by a gentleman who had once been in defendant's employ. In May, 
1904, he and his associâtes bought the United Can Company. It was 
then a small concern. Under their management it flourished, and by 
1906 was selling 40,000,000 cans a year. They took over the property 
of the Fédéral Can Company, and with it certain exclusive licenses 
to operate in the Pacific Coast States under patents belonging to 
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the Max Ams Machine Company. The Kendall Company was a sub- 
licensee of the Fédéral Can Company. The purchase of thèse three 
companies and their exclusive licenses materially strengthened dé- 
fendants hold upon the can trade of the Pacific Coast. 

About January 1, 1909, the Union Can Company and the Utica 
Industrial Company, both of Rome, N. Y., as well as the New Hart- 
ford Canning Company of New Hartford in the same state, were 
acquired. AU three were closely allied. They were apparently con- 
trolled by Sanford F. Sherman, a brother of the late James S. Sher- 
man, then Vice Président elect of the United States. The New Hart- 
ford Canning Company was primarily engaged in the business of can- 
ning fruits and vegetables. Since 1880 it had made its own cans and 
sold the surplus. Norton had attempted to get it for the défendant, 
but had failed. The Union Can Company was not organized until 
1906. The two concerns together annually consumed about 90,000 
base boxes of tin plate, and sold about one-half of the packers' cans 
used in the state of New York. The Utica Industrial Company was 
principaily engaged in constructing machines under patents it owned. 
Thèse patents were for the invention of one Charles W. Graham, who 
was in the company's employ, and who appears to hâve had quite a 
genius for developing automatic can-making machinery. The three 
companies were prosperous, but the volume of their business compelled 
them to borrow money. Mr. Sherman had to indorse their paper. He 
wished to be free of the burden. He opened negotiations with de- 
fendant and effected a sale for $275,000, a price apparently libéral, 
perhaps even generous, but far removed from the extravagant sums 
which défendant had formerly paid. 

The New Hartford Can Shop and the machine shop of the Utica 
Industrial Company were dismantled, and some of the obsolète ma- 
chinery of the former was junked. 

It is perhaps worth while to note that, of thèse 12 concerns, only 
two made cans prior to March, 1901. Norton had tried to get both 
of them. He failed because their owners were large can consumers 
and feared to surrender the control of their can supply. It is, of 
course, obvious that thèse purchases of a dozen plants during a period 
of some seven years do not even tend to show that the défendant from 
1902 to 1909 made any attempt to secure ail or a greater part of the 
can-makihg plants of the country, as in 1900 and 1901 Norton and 
those for whom he acted did. In many, if not in most, of the cases 
in which the défendant did buy, the sellers sought it. The effect of 
the purchase was the same, no matter who began the negotiations ; 
but, in judging defendant's intent, the fact that the owners came to 
it, and not it to them, is significant. 

Alleged Monopolization of the Sanitary Can Business. 

The défendant made one other purchase. It was in some respects 
more important than any or ail of the others, for through it défend- 
ant secured the prominent place it still holds among the makers of 
so-called "sanitary cans." 

A packer understands a can by that name to be one in which the 
whole top in one pièce is put on the can af ter the latter has been filled, 
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and in which such top is secured in such a manner that the médium 
used to seal it hermetically does not come in contact with the contents 
of the can. Such cans had been used in Europe for years before 
the formation of the défendant. Max Ams was a fïrm engaged in 
the business of putting up canned fish, jellies, condiments, etc., and 
had a large export trade. Its European customers objected to the 
hole and top cans sealed with solder then almost in universal use in 
this country. The rubber gaskets employed in Europe for sealing 
cans were -not available hère, and, if they had been, the time and cost 
of inserting them would hâve been a serious obstacle to their use. 
One of the firm invented a liquid compound which could, in connection 
with machinery, types of which had already been developed in this 
country, be used to seal the cans. About 1904, he thought his ex- 
periments had succeeded to an extent suffkient to justify him in ex- 
hibitmg his methods at the packers' convention of that year. In 1902, 
the Max Ams Machine Company was incorporated and began to man- 
ufacture, or rather to adapt, machines for closing such cans. The 
défendants Bogie and Cobb were connected with the Cobb Preserving 
Company of Fairport, N. Y. They became interested in sanitary cans 
and, at the instance of Ams, began to manufacture them on a larger 
scale than he was equipped to do. They were canners, and they made 
the cans for their own use and sold the surplus. The consumption of 
sanitary cans increased. In 1904, they organized the Sanitary Can 
Company, and thereafter their business in making and selling sanitary 
cans grew from about $150,000 to nearly $2,000,000 four years later. 
They had troubles. Things did not always work right. A good many 
of their cans were defective, or the packers did not know how to use 
them and claimed they were. They had to pay out large sums in dam- 
ages. They branched out largely. They built additional factories in 
différent parts of the country. The very rapidity of their growth im- 
periled their financial condition. Not only were the resources of the 
company itself strained, but so were those of the individuals largely in- 
terested in it. Along came the panic of October, 1907. The men at 
the head of the company, and who had indorsed its paper, became 
somewhat alarmed for their future. They feared they had on hand 
more of a task than their means would enable thèm with safety to 
handle. They looked about for a possible purchaser. The défendant 
naturally occurred to them. The fact that it was the largest concern 
in the business made them, as a few months later it made Sherman, 
turn to it. In periods of stress, it frequently happens that the largest 
competitor in any line of business is the only possible purchaser for 
one of its smaller rivais, who has become financially involved. As, for 
example, the United States Steel Corporation was the only concern 
which could in a hurry and in a time of panic buy the Tennessee Coal 
& Iron Company, when those interested in the latter had to hâve 
instant relief. The largest organization in any line of busines"s may 
not unnaturally grow otherwise than by the use. of what ordinarily 
would be thought of as its compétitive advantages. The fact that any 
of its competitors who feel they. must sell are most likely to make 
it the first offer, and that usually acceptance is for it a far less se- 
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rious matter than it would bé for almost any one else, is one of the 
causes which contribute to such expansion. 

At the same time, défendant entered into certain contracts with the 
Max Ams Machine Company, by which ït secured for some years the 
exclusive right to use the latter's closing machines. Of what signifi- 
cance are thèse transactions? The défendant, before they took place, 
had begun the manufacture of sanitary cans, which of course were 
sold in compétition with those made by the Sanitary Can Company. 
Those cans were coming into public favor. Défendant might, 
even if it had not been already far and away the most powerful 
factor in the entire can trade, hâve wished to secure plants which made 
a specialty of such cans and were fitted for their manufacture. In 
short, had it not been conceived in the sin of defying the Anti-Trust 
Law, such a purchase could hardly hâve been said to show an intent 
to restrain compétition or promote monopoly. 

The weight which should be given to thèse various purchases and 
to the fact that similar transactions are like enough to take place in the 
future, whether défendant specially wishes them or not, may be most 
profitably considered in connection with the government's contention 
that the defendant's size and power is so great that through them it 
dominâtes the industry, and, because such size and power were in the 
first place illegally àcquired, the court must now take them away. 

Priées of Sanitary Cans. 

The government charges that, through the control the défendant has 
àcquired over the sanitary can business, it is able to exact, and does 
exact, for those cans a higher price than for other kinds of packers' 
cans, although they cost no more to make. Sanitary cans are sold at 
higher prices than packers' cans of like sizes, and it is probably true 
that they are no more expensive to manufacture. It is, however, the 
custom of can makers to furnish, to purchasers of such cans, can- 
closing machines at nominal, or at ail events at very low, rents. There 
has been in the last f ew years a rapid improvement in thèse machines. 
Those in use one year frequently became obsolète a year or two later. 
It is therefore quite possible that the margin of profit on sanitary 
cans is in fact no greater than on the old hole and top cans. It would 
not be surprising, however, if the reverse were true. In most lines of 
production, greater profits are made on comparatively new things than 
on those which hâve been known and used for many years. It does 
not appear that any spécial significance should be attached to the 
figures at which sanitary cans are sold. 

Defendant's Control of Prices. 

The government allèges that, ever since the défendant was formed, 
it has controlled, and at times has increased, the gênerai market prices 
of cans. It is charged that not only does it fix the price of the output 
of the plants controlled by it, but that so great is its prédominance 
in the industry that those prices are followed of necessity by the indé- 
pendant manufacturers, and thus ail substantial price compétition is 
eliminated. It is said that défendant has exercised, and at the time 
of the filing of the pétition was still exercising, this control to lower 
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or raise unduly and arbitrarily the price of its product. There is no 
question that since 1901 the défendant lias very largely fixed the price 
at which packers' cans hâve been sold throughout the United States. 
It has competitors who now self approximately one-half the cans which 
are sold in the country. There is no évidence of any price agreement 
between it and them. There is. no reason to think that there is on 
this subject any understanding of any kind, however vague or in- 
definite. Nevertheless, the prices it fixes are the standard priées from 
océan to océan and from the lakes to the gulf . It is impossible, except 
under very peculiar circumstances in extremely limited amounts, and 
during the shortest periods, for anybody to get more for packers' 
cans than défendant charges. Its largest competitor is the Continental 
Can Company. The latter sells nearly one-fourth of the cans not sold 
by défendant. So far as packers' cans are concerned, it appears 
always strictly to follow the defendant's prices. The record mentions 
a few instances of alleged price cutting by the Continental Can Com- 
pany. Thèse instances are so rare and so obviously opposed to the 
gênerai trend of its policy that it appears probable that with one ex- 
ception the witnesses who testified as to them misunderstood the 
facts or did not accurately recall them. It did sell the makers of 
Campbell's soups, who were very large consumers, at perhaps 20 cents a 
thousand below defendant's prices. The Continental Can Company was 
organized in 1904 very largely by the Edwin Norton who played so con- 
spicuous a part in starting the défendant. There is no évidence that 
the Continental Can Company's strict adhérence to the prices fixed 
by the défendant is the resuit of any agreement or. understanding. 
It is possible that it is due entirely to the belief of the well-informed 
managers of the Continental that a trade war carried on by cutting 
prices would not be to its advantage. A number of the smaller com- 
petitors of the défendant, concerns the total output of each of which 
does not exceed perhaps one-twentieth of its, sell their cans at de- 
fendant's prices when they can, and, when they cannot, they eut those 
prices anywhere from 25 cents to $1.50 a thousand. They never drop 
much lower. It may be that their cost of production prevents. It 
may be that, if the}' named prices sufnciently attractive to draw much 
trade from défendant, they would get more than they could handle. 
If they attempted rapidly to extend their facilities, a sudden drop in 
defendant's prices might catch them in a position in which they would 
be in deadly péril of financial ruin. They never name their prices for 
the year uni.il the defendant's hâve been made public. On the other 
hand, the potential, if not the actual, compétition to which défendant 
is exposed, prevents it from arbitrarily fïxing its prices at a higher 
figure. The expérience which it had at its formation has taught it 
that such a course is, from its own standpoint, unwise and may be 
disastrous. 

It is not possible to arrive at a definite conclusion as to the prices of 
gênerai line cans. They are of many différent sorts, sizes, and shapes. 
Each user is likely to insist on a can adapted to his particular re- 
quirements, real or fancied. The publication in advance by the de- 
fendant, or by anybody else, of prices for such cans, would be inv 
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practicable, and in fact is never attempted. The consumers make their 
own bargains with the various can factories in what manner and for 
whnt lengtb of time best commends itself to their judgment. 

The évidence shows that sometimes the défendant offers gênerai 
line cans at priées lower than any of its competitors, and sometimes 
one or more of its competitors names priées below its. While as a 
resuit of defendant's size and the wide distribution of its factories its 
action is perhaps the most important single factor in determining the 
price of gênerai line cans, it does not fix and control the priées of 
such cans, to anything like the extent it does those of packers' cans. 

How Far Défendant Has Served the Industry. 

Thus far considération has been chiefly given to the government's 
charges against the défendant. Some of thèse hâve been held not well 
f ounded. It has been said that others are made out. 

Défendant has directed much of the nine volumes of testimony it 
has offered, to show that whatever criticisms might be made as to the 
way in which it was formed, and to certain of its isolated acts since, 
it has on the whole served the can trade well, and that its dissolution 
would do harm and not good. There is no room for question that 
since 1901 there hâve been many improvements, not only in can mak- 
ing, but in can selling and in can delivery as well, and that thèse 
improvements are greatly appreciated by ail who buy cans from can 
makers. There is the usual difficulty, in such cases, in telling how 
much of thèse good things are because of that which défendant has 
done and how much would hâve come about if défendant had never 
been thought of . 

The Tendency of Can Prices. 

By 1904, if not earlier, the défendant had definitely abandoned the 
policy of charging prices which to the consumer seemed unduly high. 
It is natural, nevertheless, to ask whether since that time prices hâve 
been lower or higher than they would hâve been had it never come 
into being. The record does not give any certain answer to this ques- 
tion. A great many consumers of cans testified that the price has 
tended downward. Up to the time of the closing of the évidence in 
this case, that was generally true. There were fluctuations, and the 
downward trend was slight; but there was such a trend. A com^ 
parison of the price of tin plate and of cans from 1897 to 1913 shows 
that the prices of the latter for 1911, 1912, and 1913 were just about 
the same as they were in 1897, 1898, and 1899, when allowance is 
made for the différence in the cost of the former. The margin be- 
tween the cost of the tin plate and the selling price of the cans seems 
to hâve been as great when, as now, cans were made and sold ait 
prices fixed by the défendant, as it was when they were made and sold 
by its numberless predecessors in the business. The cans hâve been 
better, in that they hâve been more uniformly well made. With the 
machinery now in use there is no reason to think it costs appreciably 
more to' make good than bad cans. The manufacturing cost is now 
less than it was before defendant's formation. It is true that each 
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laborer employée! now receives more wages than he dîd then, but so 
great has been the improvement in machinery that the actual labor cost 
per thousand cans is now materially less than it was 15 years ago. 
Moreover, as a resuit of better methods of manufacture, much less 
solder is now used, and a net saving of sorne importance is thereby 
effected. A réduction in the price of cans does not appear to be 
among the benefits the défendant has conferred upon the trade. 

Standardization of Sizes. 

Défendant takes some crédit to itself for bringing about a standard- 
ization in packers' cans, so that a No. 1, a No. 2, or a No. 3 can, of 
any one of the recognized types of openings, is now precisely the 
same, no matter from what shop it cornes. A good deal of progress 
in this direction had been made before défendant was organized. The 
first effect, not of its formation, but of the policy adopted by it in its 
earlier history, was probably to retard rather than to accelerate this 
tendency. The priées it quoted brought about, as has been seen, an 
opening or reopening of a number of shops poorly fitted to make good 
cans. The owners of such establishments probably gave little thought 
to standardization or to any similar problem. Subsequently, the in- 
fluence and example of défendant made greatly for uniformity. It 
is, however, probable that, even if it had never corne into being, the 
pressure from the canners and other sources would e'er this hâve 
resulted in the gênerai establishment of the standards now in use. It 
is very possible that it would hâve taken longer than it did. 

Better Cans. 

Défendant makes good cans. It has always done so, at least after 
the first few months of its existence. The impression produced by 
the testimony is that it has been more uniformly successful in so 
doing than perhaps any of its competitors, although the larger and 
more responsible of thèse hâve, in récent years, habitually turned out 
thoroughly satisfactory packers' cans. The same may be said as to the 
more generally used of the gênerai line cans, such as those for coffee, 
lard, or varnish. When it cornes to designing and making cans to meet 
spécial wants or peculiar tastes, conditions are somewhat différent. 
The défendant has usually at its command a wider range of expert 
capacity in dealing with the problems which may arise, although of 
course on any spécial occasion, any one of its rivais, even a very 
insignificant one, may happen to solve them more satisfactorily. It 
has a more varied line of machinery. It is its policy to spare no 
trouble nor, within reasonable limits, expense to meet its customers' 
wishes. It is therefore not surprising that some users of certain 
sorts of gênerai line cans feel that it can be safely depended on to 
make what they want. Some of them hâve reason to believe, or to 
know, that not every one of its competitors can be, and, as they are 
not certain that any of them can, it gets the business at the same or 
even a little higher price. Many concerns use many différent kinds 
of cans. Some, but by no means ail, of thèse, like to hâve ail their 
tans from the same maker. In such cases it not infrequently happens 
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that the défendant is the only one who will, or perhaps can, bid on 
the whole order. 

It is impossible to say how much of the improvement in the quality 
of cans and in adapting them to varied uses is due to the défendant, 
and how much to other causes. It is, however, certain that its in- 
fluence has been an important factor in bettering thèse conditions. 

Promotion of Scientific Study of Canners' Problems. 

The défendant claims, with much reason, to hâve been the first of 
the can makers systematically and scientifically to study canners' 
problems, with a view to discovering the causes of damage to and dé- 
térioration in canned goods. It says it has done more in that direction 
than any of its competitors, or ail of them together. A number of 
years ago the défendant established a laboratory for the investigation 
of such matters. It has always been ready and willing to use the re- 
sources of this laboratory to aid canners, without expense to the lat- 
ter and whether they bought their cans from it or not. . When, some 
years ago, the National Canners' Association made up its mind that it 
would like to establish and maintain a well-equipped and effkiently 
managed laboratory at Washington, the défendant, and for that matter 
its principal competitors, furthered the project by contributing liber- 
ally, apparently in some rough proportion to the number of, packers' 
cans sold by each. 

Contracts for Season's Supplies. 

From the canner's standpoint, the most important respect in which 
the condition of the industry has, since 1901, changed for the better, 
has been the practically universal substitution of the agreement to 
supply ail cans needed by a packer during a particular season for the 
theretofore existing practice of contracting for a definite number of 
cans. This change has been highly bénéficiai. It would hâve been 
difficult, if not impossible, to hâve brought it into gênerai use, so 
long as the can factories were on the average as small as they were 
in the last century. AH the larger and stronger can makers in the 
business now follow it. As has already been intimated, it may be 
doubtful whether some of thèse could safely do so to-day if they did 
not feel that, even in seasons of unusually and unexpectedly large 
crops of cannable products, the défendant would be able and willing 
to supply their customers at reasonable priées with any cans which 
they might not be able to f urnish. 

Prompt Deliveries. 

Almost every canner of food products, out of the hundreds who hâve 
testified in this case, and many who use cans for other purposes, are 
emphatic as to the suprême importance of, prompt deliveries. Many 
users of cans hâve limited storage facilities. They cannot take in 
many at a time. A delay in the arrivai of cans may mean to them 
the entire loss of the product which was to be packed. Fire, flood, 
or other accidents may put a stop to the opération of any one can f ac- 
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tory. The défendant has many shops, most of îts competitors but 
one. The probability of its delivery of cans being altogether pre- 
vented by a factory accident is therefore almost negligible. Prompt 
delivery at short notice cannot, however, be assured unless the can 
factory is near the place of consumption. If, there is a long railroad 
journey between, accidents and mistakes on the lines may postpone 
the arrivai of cans which hâve been shipped in due season. The tes- 
timony shows that for this reason users of cans often prefer to deal 
with a neighboring factory, whether of the défendant or one of its 
competitors, in préférence to buying cheaper elsewhere. The de- 
fendant has always given spécial attention to insuring prompt deliv- 
eries, and apparently has been rather unusually successful in so doing. 
Moreover, it stands ready to do its best to furnish cans on the shortest 
notice to any one who wants a carload or many carloads, and at its 
published prices. The failure of prompt delivery from one of its fac- 
tories, or from a factory of one of its. competitors, is no longer by any 
means so serious a matter as such an event formerly might hâve been. 
From one or the other of its shops the défendant is usually able in 
brief space to place the cans where they are needed. No concern 
which had not a number of plants and ample resources, both in men 
and money, could hâve done what the dépendant has accomplished 
in protecting can users against serious delays in delivery. Perhaps this 
has been its most valuable service to the trade. 

Storage Agreements. 

Cans are bulky articles. In most sections of the country the pack- 
ing season lasts but a few months, and in some but a few weeks. Can 
factories can, or course, make the best use of their facilities by running 
on full time ail the year round; but, if they do, they must provide 
expensive storage facilities for the cans they make in the six or eight 
months of the year in which there is little or no use for them. When 
everybody wants them at once, loading and switching facilities are 
likely to be overtaxed. On the other hand, ail canners necessarily hâve 
to hâve some place in which to store part of their products until they 
are able to sell them. Such space may well be used, before the pack- 
ing season, for the storage of empty cans. At some packing houses, 
storage facilities are limited. At others they are quite extensive. A 
packer of the latter class can, early in the year, conveniently take in 
a part at least of his season's supply. Before defendant's day, can 
makers sought to induce packers to do so by selling cans for winter 
delivery at decidedly lower prices than they would make if the carts 
were not to.be shipped until summer. Many packers were not and 
are not able to avait themselves of such a proposition, which moreover 
is now less attractive than it formerly was, because the différence be- 
tween the off-season's and mid-season's prices is, as a rule, much less 
than it was 17 years ago. Many packers cannot take in their cans 
long before they expect to ship out their fmished products because, by 
the custom of the trade, cans are sold for cash on delivery; that is, 
they are shipped draft with bill of lading attached. It has now been 
for some years the practice of défendant and some of its stronger com- 
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ipetitors to solve the problem, in part, by storing upon the packer's 
premises the whole or a part of his seasqn's supply. The arrangement 
takes the form of a lease by him to it of storage room. The rent it 
pays is usually nominal, although in a few cases it has been a little 
more than nominal. The défendant then ships its cans to the customer, 
who stores them as its property in the warehouse, or part of the ware- 
house of which it is in form the tenant". When he needs the cans, he 
takes them out in carload lots and pays for them. Then, and not until 
then, do the parties intend the title shall, pass to him. The arrange- 
ment is one which should be useful to both parties, and particularly so 
to the canner if he happens to hâve limited capital or crédit. He gets 
a supply of cans before he needs them. He is to that extent independ- 
ent of can factory or transportation accidents. The can maker, at 
little or no cost, largely increases its storage facilities. The défendant 
may not hâve originated this plan, but it has extensively used and pop- 
ularized it. Perhaps its only disadvantage is that it tempts canners, 
who are financially weak, to use cans before they pay for them, and 
to conceal the fact by making false reports as to the date upon which 
the cans were used. Sometimes bankruptcy or insolvency follows, be- 
fore the cans are paid for, and various légal as well as moral compli- 
cations resuit. On the whole, however, there can be but little question 
that the practice has been both convenient and economical. 

Good Feeling in the Trade. 

A man or an institution may be of great service to the community, or 
to a portion of it, and still be very unpopular in it. He is likely to 
be if those who are served feel themselves compelled to do things, even 
although those things are for their own good. The évident good feel- 
ing between défendant and its customers and competitors proves that 
neither can makers nor can users feel that for a number of years de- 
fendant has tried to force them to do anything. The défendant ask- 
ed a great many witnesses, a hundred or more doubtless, whether they 
thought its dissolution would be désirable. None of them answered 
yes. Some of them did not know whether it would be or not. An 
overwhelming majority testified that such a dissolution would be hurt- 
ful to the industry. It is true that not many of them who so said could 
give convincing or conclusive reasons for the opinion that they ex- 
pressed, but the fact remains that nobody in the trade feels that the 
défendant is hurting anybody, or for a number of years past has hurt 
anybody, or has tned to. 

Consumers of cans were, when the testimony was taken, paying less 
money for cans then they had frequently paid in the past. Few of 
them were aware that this réduction in price was due almost entirely, 
if not entirely, to cheaper tin plate. Priées were relatively stable. 
They fluctuated as to most kind of cans scarcely at ail within a year, 
and usually but little from year to year. Users were practically cer- 
tain of being able to get what cans they wanted when and as they 
wanted them. In short, défendant having great facilities habitually 
used them to give intelligent, courteous, and kindly aid. It is unmis- 
takably popular in the trade. 
230 F.— 57 
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The government might properly reply that those who buy cans do 
so for the purpose of selling their products in them. So long as they 
are certain that their competitors are not getting cans materially cheap- 
er than they are, so long as they are not exposed to violent fluctuations 
in the priées, they are not much concerned as to whether cans could 
be a little cheaper or not Their attitude of mind is perhaps illustrated 
by one witness who said he could make his own cans, and, as he figured 
out, he could make them cheaper than he could buy them; but, if 
he did, ail his competitors wpuld do so. Prices of their wares to their 
customers would go down, and in the end he would hâve the trouble, 
worry, and responsibility of making his own cans with no larger net 
profit. His attitude is natural enough, but it shows that the protection 
of the ultimate consumer cannot always be left to the middleman. 

The competitors of the défendant are satisfied. It apparently is 
willing to sell cans at a price at which they can compete with it and 
still make money. As has sometimes been - suggested, it seems to 
hold an umbrella over them. They hâve no cause to complain. 
They are growing, most of them. Ail the more important certainly 
are. 

Defendant's Share of Can Trade. 

In 1913, in round numbers, one-third of the cans manufactured in 
the United States were made by people who used those they made. 
One-third was made by the défendant, the other one-third by other 
people who, like it, made cans to sell. There has been much testi- 
mony taken. and a great deal of controversy as to whether the cans 
made by people who made them for sale, other than the défendant, 
were more or fewer than those made by it. Into that question it is 
not proposed to go. For ail practical purposes, one made about as 
many as the other. It is not perceived that the décision of this case 
or of any material issue in it can possibly turn on whether the ag- 
gregate of cans made by défendant is a few million more or a few 
million less than the aggregate of those made by ail other persons 
who make them for sale. 

It is probable that, when défendant was first formed, it took over 
factories which at that time, or a few months earlier, made in the 
neighborhood of 90 per cent, of the cans manufactured for sale. In 
the first few months of its existence, competitors sprang up like mush- 
rooms. The record does not give us any figures as to the aggregate 
volume of business done or cans made by defendant's competitors, 
except for the year 1913. At that time, as already stated, they sold 
about one-half, a little less or a little more, as you choose. The prog- 
ress from year to year of some of the larger concerns is shown. The 
percentage of their growth has usually been higher than that of de- 
fendant, sometimes much higher; but we know nothing accurately 
of various concerns that made and sold cans at various times since 
1901, but who no longer do so. As. has already been stated, some 
considérable competitors hâve since 1901 been absorbed by the de- 
fendant. The latter's consumption of tin plate for each year from 
1903 is stated in the record. The country's total production of such 
plate for each of those years is also given. The figures of the ex- 
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port of such plate do not appear to be stated, but they are easily ob- 
tained from the officiai statistical abstract. It is true that in such ab- 
stract the exports and imports of terneplates are not separate from 
those of tin plate, although the domestic production of each is sep- 
arately given. Assuming that the same proportion of terne as of 
tin plate is exported and imported, the amount of tin plate retained 
for consumption in each year can be ascertained. Any possible in- 
accuracy in the assumption made as to the amount of terneplate going 
into foreign trade cannot appreciably affect the percentage of the 
total amount of the country's consumption of tin plate properly 
chargeable to défendant. This proportion varies somewhat from year 
to year. It was as low as 27.9 per cent, in 1906, and as high as 34.5 
per cent, in 1911. The latter was a year in which there was an 
unusually large demand for packers' cans, a demand which the de- 
fendant seems to hâve been able to meet more readily than its com- 
petitors. Doubtless some of the apparent fluctuations from year to 
year are occasioned by the fact that the tin plate retained for con- 
sumption in any particular year may be more or less than the amount 
which in the same 12 months is actually consumed. However, as the 
défendant in each of the years 1903 and 1904 seems to hâve used 
about 30.7 per cent, of the total tin plate retained for domestic con- 
sumption, and in the year 1912, 29.9 per cent., and in 1913, 30.3 per 
cent., or an average for the two years of 30.1 per cent., it may be 
said that in a décade there has been no appréciable change in the pro- 
portion of the country's tin plate which défendant has consumed. Of 
course, not ail the tin plate goes into cans, but almost ail of it does. 

Cans Made for Use, Not for Sale. 

About one-third of the cans made in this country are made by con- 
cerns who themselves use them. The government says that, in de- 
termining the degree to which the défendant has succeeded in monop' 
olizing the trade, such cans should not be taken into account. The 
défendant as strenuously insists that they should be. As a technical 
proposition, the government would seem to be right. Cans made by 
persons who use them are not as cans traded in. In considering the 
cans which as such form part of the commerce of the country they 
may be excluded, and indeed, from that standpoint, must be. 

If an attempt was made in a particular city to combine ail the 
bakers, and such attempt was successful, it would probably be held 
that a state law, couched in the same phraseology as the fédéral Anti- 
Trust Act, except that it would be restricted to intrastate commerce, 
would be violated, in spite of the fact that in that city one-half or 
two-thirds or even three-quarters of the bread consumed was actually 
baked in the kitchens of private families. 

Yet the fact that one-third of the cans used in the country are made 
by the people who use them is one of great significance. It shows 
that any considérable rise in the price of cans, due to other causes 
than the increased cost of production, or of raw material, would 
probably lead to two things: First, a number of the well-equipped 
can factories which now confine their production to the needs of 
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their owners would begin manufacturing for the gênerai trarle ; and, 
second, many other consumera of cans, who now buy them, would 
then begin to make them for themselves. Such a possibility imposes 
a check of no mean efïiciency upon the actual power of the défend- 
ant greatly to raise the price of cans. 

The number of consumers who formerly made their own cans was 
both absolutely and relatively greater than it is to-day. Small 
canners, except under peculiar conditions, such as those with which 
the Alaskan salmon canneries hâve to deal, no longer make them. 
On the other hand, so far as one may make a guess from imperfect 
data, it is probable the proportion of ail kinds of cans made by those 
who used them is nearly or quite as large as it was 15 or 20 years 
ago. What has happened lias apparently been that there has been 
a great increase in the consumption of cans, not only for packing 
fruits and vegetables, but for many other purposes, and that especially 
for those other purposes the consumption of particular factories or 
companies has become very large, and that a number of thèse find 
it to their interest to make their own cans. 

The government contends that the defendant's real prédominance 
in the trade is much greater than the figures and percentages show. 
It says a good many of the cans which swell the total of inde- 
pendent producers are made in small shops or factories which sur- 
vive solely because they are individually insignificant, and cater 
to an almost purely local trade which deals with them because 
they are at hand. Such concerns are not competitors of défendant 
in any very important sensé.- Some, or many, of such shops, would 
always contrive to live, no matter how complète defendant's domina- 
tion might be in every sensé which counts. Ail this may be and 
doubtless is true, but that the}' do still exist, and might live under 
conditions still more unfavorable, is a fact which must be taken into 
account in determining how unlimited defendant's domination of the 
industry is or can become. That there are such small factories, and 
they serve a real need, is one of the reasons assigned by a number of 
witnesses why in their opinion a true monopoly in can making is im- 
possible. It does not even to-day take very much money to go into 
can making, and if one has industry, character, some little ability, and 
a fair average of luck, to stay in it. The instant défendant attempts 
to exert oppressively its great influence in the trade and what may 
be conceded to be its présent domination over prices, thèse small 
shops would extend their output and many others would be opened. 

Earnings of Défendant. 

It is not well, in dealing with such great and many-sided problems, 
to ignore any of their conditions, even those the immédiate légal 
bearing of which may b£ obscure, or even apparently nonexistent. 
The defendant's financial condition for some years after its forma- 
tion was none too good. The mistakes of the promoters had been 
too serious. Before the pétition in this case was filed, it had greatly 
improved. By the time at which this opinion is written, it has fared 
so well that the day seems near at hand at which ail arrears of the 
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cumulative dividend of 7 per cent, per annum on its more than 
$40,000,000 of preferred stock will be paid. It would be unwise, in 
the présent state of spéculative optimism, to attach undue importance 
to the prices which are quoted for securities of companies which hâve, 
or are said to- hâve, war orders. Yet it îs a fact that the common 
stock of the défendant, which when issued avowedly represented noth- 
ing more substantial than hopes, is now selling at something like 
$60 a share and the preferred at $110. The plants which were taken 
over at and about the time of defendant's formation could hâve been 
duplicated for probably not exceeding $10,000,000. $7,000,000 of 
cash went into its treasury. At présent prices, the securities which 
represent the original $17,000,000 will sell for $68,000,000, or four 
times as much. This $51,000,000, or so much of it as will remain 
when prices are more nearly normal than they are now, has been 
earned in supplying an article, the ultimate consumers of which com- 
prise almost every individual in the entire population. The poorest 
and most struggling of the people are relatively, to their total ex- 
penditures, large consumers of canned goods. It is true that in the 
countless steps and many processes which corne between the original 
producer of the fruits 'or the vegetables or other things which are 
canned, and the ultimate consumer, there are costs, charges, and 
profits which in the aggregate far exceed the fraction of a cent a 
can which the last analysis represents, even as things are and hâve 
been, the defendant's gross profit on the sale of each container. If 
défendant had never been formed, no one can be sure that cans would 
now be lower. 

Conclusions. 

One who sells only one-half of the cans that are sold does not, of 
course, possess a monopoly in the same sensé as he would if he sold ail 
or nearly ail of them. Yet he may hâve more power over the industry 
than it is well for any one concern to possess. No one can say with any 
certainty that anybody would be better off if défendant had never, in 
any way, restrained or controlled absolutely free compétition in cans. 
Ail that can be argued is that, in view of the declared policy of Con- 
gress, the légal presumption must be that which was done was against 
the public weal. 

If it be true that size and power, apart from the way in which they 
were acquired, or the purpose with .which they are used, do not offend 
against the law, it is equally true that one of the designs of the framers 
of the Anti-Trust Act was to prevent the concentration in a few hands 
of control over great industries. They preferred a social and indus- 
trial state in which there should be many independent producers. Size 
and power are themselves facts some of whose conséquences do not 
dépend upon the way in which they were created or in which they are 
used. It is easy to conceive that they might be acquired honestly and 
used as fairly as men who are in business for the legitimate purpone 
of making money for themselves and their associâtes could be expected 
to use them, human nature being what it is, and for ail that constitute 
a public danger, or at ail events give rise to difficult social, industrial 
and political problems. 
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The law wishes that industrial and trading corporations shall operate 
under the checks and balances imposed by free and unrestrained com- 
pétition. Doubtless, no one is blind to the evil which such compétition 
itself brings with it, precisely as no thoughtful man can close his eyes 
to the difficulties which some of our constitutional checks and balances 
put in the way of securing an ideally efficient 'government. Congress 
wished to préserve compétition because, among other reasons, it did 
not know what to substitute for the restraints compétition imposes. It 
has not accepted the suggestions of some influential men that the con- 
trol of a certain percentage of industry should be penalized. It has 
not yet been willing to go far in the way of regulating and controlling 
corporations merely because they are large and powerful, perhaps be- 
cause many people hâve always felt that government control is in itself 
an evil, and to be avoided whenever it is not absolutely required for the 
prévention of greater wrong. 

The problem presented by size and power is one of such far-reach- 
ing difficulty that Congress has said, while it does not see how to deal 
with them when acquired in the legitimate expansion of a lawful busi- 
ness, it will prevent their illegitimate and unnatural acquirement by 
any attempt to restrain trade or monopolize industry. Perhaps the 
framers of the Anti-Trust Act believed that, if such illegitimate at- 
tempts were effectively prevented, the occasions on which it would be- 
come necessary to deal with size and power otherwise brought about 
would be so f ew and so long postponed that it might never be necessary 
to deal with them at ail. In administering the anti-trust acts, a number 
of great and powerful offenders against them hâve been dissolved. So 
far as is possible to judge, the consuming public has not as yet greatly 
profited by their dissolution. It is perhaps not likely that any benefit 
could hâve been expected until in the slow course of time the owner- 
ship of the newly created corporations gradually drifts into différent 
hands. In most of the cases in which dissolution has been decreed, the 
défendants had, not long before proceedings against them were insti- 
tuted, done things which evidenced their continued intent to dominate 
and restrain trade by the use of methods which interfered more or 
less seriously with the reasonable freedom of their customers or their 
competitors. 

As has been shown, défendant for a number of years past has done 
nothing of the sort. While it had its origin in unlawful acts and there- 
by acquired a power. which may be harmful, and the acquisition of 
which in any event was contrary to the policy of Congress as embodied 
in the statute, it has for some time past used that power, on the whole, 
rather for weal than for woe. In this case, if a dissolution be decreed, 
it will hâve as its sole reason the carrying out of the policy of Congress 
that a trading or industrial corporation shall not, by an attempt to re- 
strain or monopolize trade, become so powerful that it exerts an influ- 
ence on the industry far greater than that of any of its competitors. 
A court of equity, in deciding that it will so decree, will not consider 
whether public good might not be furthered by punishing those who do 
or try to do illégal things. To administer punishment is not within its 
province. To make clear the futility of such attempts, by striking 



UNITED STATES V. AMERICAN CAN CO. 903 

down ail that has been done to that end, is as far as it can go. But 
hère we are face to face with the fact that the court cannot un do much 
that has been done. During the 16 years which elapsed between the 
décision of United States v. Knight, 156 U. S. 1, 15 Sup. Ct 249, 39 L. 
Ed. 325, and that of United States v. American Tobacco Co., 221 U. 
S. 106, 31 Sup. Ct. 632, 55 L. Ed. 663, much water ran over the dam. 
Until the opinion in the latter case was handed down, it doubtless 
would hâve been inexpedient for the government to hâve begun pro- 
ceedings against ail combinations, a part of whose original motive was 
the restraint of trade and the bringing about of monopoly. Before 
such suits can be instituted, the government must investigate. S'uch in- 
vestigations, when simultaneously directed against many large con- 
cerns, disturb business. In postponing even such preliminary inquiries 
until after the Suprême Court had laid down the law, the government 
was very likely wise. 

Nevertheless, time has gone by. Conditions hâve changed. In this 
can industry it is absolutely impossible to put things back where they 
were on the lst of March, 1901, and, if it were possible, probably high- 
ly undesirable. 

The record shows that there are many ways in which a large and 
strong can maker can serve the trade, and a small one cannot. Perhaps 
it did not require much testimony to show that he who is strong and 
rich has more ability to serve than he who is poor and weak, provided 
always that there is an equal wish to do so. 

Défendant once sought to emancipate itself from restraints of com- 
pétition. Its power is great, but, as has already been pointed out, is 
limited by a large volume of actual compétition and to a still greater 
extent by the potential compétition, from the possibility of which in 
the présent state of the industry it cannot escape. Those in the trade 
are satisfiëd with it. They do not want it dissolved. Whether its dis- 
solution would profit any one is doubtful. The first and immédiate 
effect would almost certainly be the reverse, whatever larger good 
might in the end corne from it. 

I am frankly reluctant to destroy so finely adjusted an industrial ma- 
chine as the record shows défendant to be. Yet the government, too, 
has its rights, and has thus far been properly insistent upon them. The 
case most nearly in point is United States v. International Harvester 
Co., 214 Fed. 987. There is in that case a strong dissent from a very 
able judge. Nevertheless, the décision of the court cannot be Hghtly 
pushed aside. 

The government recognizes that the situation which existed before 
défendant was formed cannot be restored. What it principally fears 
is that the défendant will, to the public préjudice, hereafter danger- 
ously use the strength which it gained by its original lawbreaking. Dé- 
fendants reply, that in that event it will be time enough for the gov- 
ernment to act, does not fully meet the case. If this pétition be dis- 
missed upon its merits and without qualification, défendant might be 
entitled to claim in any future proceeding that nothing hère in issue 
may be there used against it. Nor would a dismissal without preju- 
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dice, as was proposée! in Judge Sanborn's dissenting opinion in United 
States v. International Harvester Co., supra, altogether meet the case. 

An immense volume of testimony lias been taken. Much of it could 
not be again secured. An attempt to do so would involve a useless 
waste of time. and money. In this case counsel on both sides worked 
with tireless energy. And yet nearly 2 years elapsed between the filing 
of the pétition and the argument in court. It has now been 4y 2 months 
since that hearing. The history of the défendant from its organization 
to the filing of the pétition is now of record. It has been fully digested 
and brief ed by counsel. This court has spent many months in its study 
and has reached, as has already been stated, many definite conclusions 
as to facts. Why should ail this work be wasted? If the défendant 
shall hereafter do anything which will justify or require the action of 
the court, there would seem to be no reason why the government should 
not promptly get the relief, to which it would then be entitled, at little 
cost to anybody. That resuit can be easily obtained if a start may then 
be made from where we now are, which would be impossible if pro- 
ceedings hâve to be begun ail over again. A dislike for useiess waste 
and destruction makes one loath to follow the authority which may be 
understood as requiring the breaking up of def endant's organization, in 
spite of its proved power for good, albeit with serious possibilités of 
evil. A like instinct rebels against taking any course which may here- 
after involve this or any other tribunal's going again over any part 
of the ground which in this proceeding has once been covered. 

Under the circumstances, would it not be better simply to retain 
the bill, without at présent decreeing a dissolution, but reserving the 
right to do so whenever, if ever, it shall be made to appear to the court 
that the size and power of the défendant, brought about as they orig- 
inally were, are being used to the injury of the public, or whenever 
such size and power, without being intentionally so used, hâve given 
to the défendant a dominance and control over the industry, or some 
portion of it, so great as to make dissolution or other restraining de- 
cree of the court expédient. It is, of course, not suggested that this 
court should or could undertake the régulation of defendant's business. 
Courts hâve no such power and no fitness for its exercise. What is 
proposed is, in default of a better way, of dealing with a somewhat 
unusual and very difficult condition. It is to be hoped that, before any 
occasion to act upon the power reserved shall arise, Congress will sub- 
stitute some other method than dissolution for dealing with the prob- 
lème which arise when a single corporation absorbs a large part of the 
country's productive capacity in any one Une. 

I shall take the course indicated, unless one or the other of the par- 
ties insist on my entering such a final decree as will enable them to 
seek at once a review by a higher tribunal. If either of them does, I 
am not prepared now to say that they will not be within their rights, 
and that it will not be my duty to do what they ask. That question is 
reserved until the occasion for deciding it shall arise. 
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HOME TITLE INS. CO. OF NEW YORK v. KEITH. 
(District Court, E. D. New York. March 3, 1916.) 

1. INTERNAL REVENUE <S=19(1) — STAMP TAX STATUTOET PROVISIONS "OR." 

Under Act Oct. 22, 1914, c. 331, § 5, 38 Stat. 753, imposing a stamp tax 
on deeds and other documents therein mentioned or on the paper upon 
which the instrument is written by any person who shall make, sign, or 
Issue it, or for whose use or benefit it shall be made. signed, or issued, 
section 6, imposing a penalty for making. signing, or issuing or causing 
to be made, signed, or issued any such document or paper without the 
Stamp, and section 11, providing that any person registering issuing, or 
transferring any such instrument without the tax shall be guilty of a 
misdemeanor, the stamp need not be attached to the paper before the paper 
is signed or partially executed if it is subsequently affixed before the 
paper is issued, as the word "or" is disjunctive as to persons but con- 
junctive as to a complète act of making, signing, and using. 

[Ed. Note.— For other cases, see Internai Revenue, Cent. Dig. §§ 39, 40 ; 
Dec. Dig. @=19(1). 

For other définitions, see Words and Phrases, First and Second Séries, 
Or.] 

2. Inteknal Revenue @=>19(1) — Stamp Tax — Statutort Provisions — "Caus- 

ing, and for Whose Benefit Deed is Issued." 

The grantee of land named in a referee's deed executed as part of an 
action for the foreclosure of a mortgage is a person causing the deed to 
be issued and for whose use and benefit it is issued within Act Oct. 22, 
1914, §§ 5, 6, so as to impose on it the duty of seeing that the stamps 
thereby required to be affixed are affixed. 

[Ed. Note. — For other cases, see Internai Revenue, Cent. Dig. §§ 39, 40 ; 
Dec. Dig. <3=»19(1).] 

3. Internal Revenue <S=»19(1) — Stamp Tax — Statutort Provisions. 

Act Oct. 22, 1914, § 5, imposing a stamp tax with respect to deeds and 
other documents, as applied to a deed executed by a référée appointed in 
an action to foreclose a mortgage is not invalid as imposing a tax upon 
the state's exercise of its governmental functions, as the tax imposed is 
an excise tax on the business transaction involved in the purchase of the 
land and its transfer to the purchaser, and the transfer is in its nature 
the same as any transfer from one individual to another. 

[Ed. Note. — For other cases, see Internai Revenue, Cent. Dig. §§ 39, 40 ; 
Dec. Dig. <®=>19(1).] 

At Law. Action by the Home Title Insurance Company of New 
York against Henry P. Keith. On demurrer to the complaint. De- 
murrer sustained, and complaint dismissed on the merits. 

Harry Percy David, of Brooklyn, for plaintiff. 
' Melville J. France, U. S. Atty., of Brooklyn, for défendant. 

CHATFIELD, District Judge. The plaintiff brings the présent 
action in order to raise the question so frequently presented in the 
course of the business conducted by the various title companies in 
this city, when deeds conveying the title to property bought in upon 
a sale in foreclosure must be executed and delivered by a référée who 
acts by appointaient of the court and under authority of the statutes 
of the state, in selling the property, receiving the considération there- 
f or, and delivering the deed as a part of the foreclosure action through 

<£zz>Fot other cases see same topio & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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which the mortgagor is divested of his title to the property mortgaged, 
and through which that title is thereupon vested in the purchaser free 
and clear of the lien in process of foreclosure. 

The question has been presented in the case of Farmers' Loan & 
Trust Co. v. Council Bluffs Gas & Electric L. Co. (C. C.) 90 Fed. 806, 
under the Stamp Tax Law of 1898 (Act June 13, 1898, c. 448, 30 Stat. 
448), and in Crawford v. New South Farm .& Home Co., 231 
Fed. 999 (S.o. Dist. of Fia., Oct. 7, 1915) under the présent stat- 
ute (38 Stat. at Large, p. 745). In each of thèse cases it was held that 
the property actually passed from the défendant or the mortgagor to 
the purchaser by means of the court procédure, and that the tax was 
upon the business as evidenced by the paper with which that title was 
transferred. It was held that the tax was not upon the court process 
noi upon the officer of the court, and that the duties of the officer of 
the court were not interfered with except as he in his ministerial 
capaeity was required to do something in addition to the requirements 
of trie foreclosure proceeding. In other words, in each of thèse cases 
the tax was held valid, as it was in the case of Stirneman v. Smith, 
100 Fed. 600, 40 C. C. A. 581, but in which the certifkate of a notary 
was held not to require a stamp, where he was performing the work 
of a référée or examiner in the taking of dépositions for use in court. 

The plaintif? has brought an action against the Collector of Internai 
Revenue in this district, to recover the amount paid for certain revenue 
stamps affixed by the plaintiff to a deed given to it by a référée in fore- 
closure, in an action in the Suprême Court of the state of New York, 
in the county of Kings. The plaintiff was not a party to that fore- 
closure action, but purchased the property on the sale. The référée 
did not affix the stamps required by the law (Act of Congress of 
October 22, 1914, § 5), nor did he deduct any amount as a part of the 
expenses of the sale for the purchase of thèse stamps, and the plain- 
tiff under protest procured the stamps and affixed them before re- 
cording this deed. It then brought an action to recover the amount 
so paid, and the United States by demurrer has admitted the alléga- 
tions of the complaint, and raised the question of the right in law of 
the plaintiff to recover if the facts be as alleged by it. 

The plaintiff urges two propositions in support of its right to re- 
cover: First, that the act in question does not make any provision 
requiring the vendee or grantee to pay a stamp tax. Second, that the 
act is unconstitutional and void, if it imposes a tax of any kind upon 
the deed given by a référée in pursuance to the order and as a part 
of the procédure by the state court. 

Section 5 provides that there shall be levied, collected, and paid, for 
and in respect of the documents mentioned and described in Schedule 
A, or for or in respect of the paper upon which such instrument shall 
be written, by any person who shall make, sign, or issue the same, or 
for whose use or benefit the same shall be made, signed, or issued, the 
several taxes, etc. 

Section 6 imposes a penalty if a person makes, signs, issues, or 
causes to be made, signed, or issued any such document or paper with- 
out the stamp denoting the payment of the tax. 
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Section 11 provides that any person who shall regïster, issue, or 
transfer, or who shall cause to be issued, sold, or transferred, any in- 
strument, document, or paper without the tax, shall be guilty of a 
misdemeanor, etc. 

The plaintiff argues that a person buying at a judicial sale is neither 
the party for whose use or benefit the instrument is issued, nor the 
party who causes it to be issued, nor is he the party signing or issuing 
the same. The penalty against failure to attach the stamp is directed, 
first, to the person who fails to duly stamp, as required, the paper 
which must bear a stamp before it can be recorded. 

[1,2] Section 6 of the law imposes the penalty upon any one who 
makes, signs, or issues (that is, uses or delivers) the deed. But this 
does not mean that the stamp must be attached to the paper before 
the paper can be signed at ail. It simply places upon each of thèse 
individuals the responsibility of being charged with a misdemeanor 
if the paper is not duly stamped before its actual issuance or use, and 
of course the lack of the .stamp must be rectified before recording. 
The "or" is disjunctive as to persons but conjunctive as to a com- 
plète act of making, signing, and using. 

Under section 8, the initiais of the person using or affixing the stamp 
and the date must be placed upon the stamp as a cancellation. It would 
not be held that a signature or partial exécution of the paper, fol- 
lowed by a subséquent affixing of the stamp, was a failure to comply 
with section 6, if the stamp was properly affixed and canceled before 
the paper was issued. But ail persons sharing in the transaction, if 
the paper is not properly stamped in time, are liable. Hence a gran- 
tee or vendee who participâtes in the making or issuing of a paper with- 
out the proper stamp could be charged in the criminal sensé with acts 
équivalent to "causing" it to be issued without a stamp, and section 6 
is not governed by the meaning of the words "caused to be issued," 
as viewed from the steps in the foreclosure suit, in order to détermine 
upon whose motion or by whose application the deed was issued. 

The transfer of title and the paper evidencing that transfer is is- 
sued for the use and benefit of the person who gets the title. It is 
issued, so far as the foreclosure suit is concerned, because the statute 
requires it and as évidence of the performance of the necessary steps 
in the action. But its delivery as a deed is solely for the purpose of 
placing a marketable title in the vendee's name, and that title and its 
record are for the use of the vendee within the meaning of the tax 
law. If any expense is rendered necessary in the purchase or use of 
such stamps, that could be included by the référée in the same way 
that, if the référée found it necessary to use postage stamps for the 
conveyance of some document by mail, he could include the pur- 
chase of thèse stamps. His so doing would not impugn or impair 
the validity of the law requiring the use of postage stamps. Nor does 
the fact that the government requires the use of postage stamps on 
mail matter show that their purchase and use by a référée would be 
taxable as a disbursement. 

[3] The first point must therefore be decided against the plaintiff, 
and it throws no light upon the constitutional question raised under 



908 230 FEDERAL REPORTER 

the second point. Under point 2, the plaintiff seeks to show that 
the statutes relating to foreclosure procédure in a state court in con- 
ducting a foreclosure, and the actions of the officer of the state court 
in carrying on the foreclosure suit, up to and inchiding the delivery 
of a deed to the purchaser, with the receipt of the money from him 
therefor, are ail opérations of the state in the exercise of its légal 
rights as an independent sovereignty, with respect to matters which 
hâve not been delegated by the several states to the fédéral govern- 
ment, and it is contended that they are therefore not taxable by the 
fédéral government in any form or guise whatever. 

This argument is presented in two forms, first, as illustrated by the 
inability of the fédéral government to impose a tax upon state salaries 
or the activities of the state per se. Collector v. Day, 78 U. S. (11 
Wall.) 113, 20 L. Ed. 122. 

It is said in the Income Tax Cases, 157 U. S. 584, 15 Sup. Ct. 690, 
39 L. Ed. 759, that: 

"The United States hâve no power under the Constitution to tax either the 
instrumentalities or the property of a state." 

In U. S. v. Railroad Go., 84 U. S. (17 Wall.) 322, 21 L. Ed. 597, 
it was held that the United States could not tax a municipal corpora- 
tion, which of course was created with the authority of a state. 

In South Carolina v. U. S., 199 U. S.. 437, 26 Sup. Ct. 110, 50 L. 
Ed. 261, 4 Ann. Cas. 737, it was held that the fédéral government 
could not prevent a state from discbarging its legitimate functions of 
government, which would include the establishment of a judiciary, 
the employment of officers to administer and exécute the laws, and 
similar governmental functions. Flint v. Stone Tracy Co., 220 U. S. 
107, 31 Sup. Ct. 342,. 55 L. Ed. 389, Ann. Cas. 1912B, 1312. 

It would follow from this that the fédéral government could not 
impose a tax, either in the form of a stamp tax or the collection of 
money for the exercise of the state's jurisdiction to perform its gov- 
ernmental functions, nor by so doing limit the décision of matters 
between litigants, nor to provide for and carry out the sale of prop- 
erty in satisfaction of an obligation which is to be fulfilled, including 
the necessary steps taken to dispose of either surplus property or the 
remaining questions of the litigation in the court proceeding. 

This proposition raises directly the question whether the apparent 
requirement that any person (i. e., the référée) must affix a stamp to 
the deed conveying the property to a purchaser in a foreclosure ac- 
tion (or otherwise the purchaser must see that it is done in order 
to be able to record his instrument, and to relieve the référée from 
the effects of having failed to comply with the law) imposes a tax 
upon the opérations or the process of the court, and therefore upon 
the exercise of its sovereignty by the state; or whether it is merely 
an excise tax upon the business transaction involved in the purchase 
of the land and its transfer to the purchaser, or an excise tax upon 
the use of an instrument of the nature required to complète such a 
purchase. 

It has been held in so many instances that an excise tax of this 
nature is valid if it does not corne within the scope of the cases which 



HOME TITLE INS. CO. OF NEW YORK V. KEITH 909 

have iust been cited, i. e., it is valid if the paper is only évidence of 
action by the state authority and not a governmental transaction in 
the exercise of that authority, where the business privilège is not sep- 
arable from the right of the state to carry on its own functions, that 
it is unnecessary to consider whether a proper tax of this nature is 
légal. 

The question which is difficult of détermination is to décide when 
a tax is proper, and, as has been pointed out by the attorney for the 
plaintifï, a statement, that the tax in question is valid because a tax 
of some other sort is valid, begs the question at issue at the outset. 
If the tax is valid, it necessarily falls into the category of the other 
taxes which are valid. If it is not valid, it must be because of some 
distinguishing feature which immediately takes it out of the valid 
class. 

The matter must be disposed of, therefore, as one of principle, and 
involves directly therewith the proposition next raised by the plain- 
tifï, that the attempt to tax the functions of the state courts or the 
state government involves the power to prevent their action, either by 
destruction (that is, by exhaustion of the resources usable in the 
transaction) or destruction by prohibition of action unless coupled 
with some impossible condition. 

The plaintifï cites such cases as Fifield v. Close, 15 Mich. 505, and 
Veazie Bank v. Fenno, 75 U. S. (8 Wall.) 533, 19 L. Ed. 482, hold- 
ing that an actual tax upon state sovereignty (involving the right to 
make the tax equal to the amount of property involved) is unconsti- 
tutional. In the latter case, the proposition was recognized that a tax 
and prohibition against the issuance of currency, unless the tax be 
paid and compliance with the national law satisfied, was in efïect a 
prohibition against the existence of other bank notes which might 
comply with a state statute and not with the fédéral statute. In such 
case, the subject-matter must be within the jurisdiction of Congress 
in order to render the tax constitutional, as otherwise it would be an 
interférence with the opération of rights of state sovereignty which 
had not been transferred or conferred upon the fédéral government. 

The same proposition is conversely stated and is the basis of the 
décisions in McCulloch v. State of Maryland, 17 U. S. (4 Wheat.) 
159, 4 L. Ed. 579; Osborn v. United States Bank, 22 U. S. (9 Wheat.) 
326, 6 L. Ed. 204; Weston v. City Council of Charleston. 27 U. S. 
(2 Pet.) 289, 7 L. Ed. 481 ; Dobbins v. Erie County, 41 U. S. (16 Pet.) 
279, 10 L. Ed. 1022 ; and the Bank Tax Case, 69 U. S. (2 Wall.) 200, 
17 L. Ed. 793 — in each of which a state tax upon some activity au- 
thorized by fédéral law was held unconstitutionaî. 

But in the présent case no tax is specifically directed against the 
exercise of the authority of the state nor based upon the exercise of 
that authority by the state. The tax is estimated upon the transfer 
of real estate. A sale in foreclosure is the sale of property for the 
purpose of realizing cash with which to pay ofï an obligation, and in 
transferring that property in considération for the cash a deed is 
necessary as an évidence of title. The certificate of the référée and 
a receipt for the property would be sufficient to meet the requirements 
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of the court if the provisions of the real estate law and the nécessi- 
tées of the purchaser did not call for what is known as a deed, as a 
muniment of the purchaser's title. He obtains for cash property which 
has previously been the property of another person, and the transfer 
of that property for cash is as liable to taxation as the transfer of 
property between two individuals for cash. In other words, it is an 
incident of business which is subject to an excise tax, and the paper 
évidence of the business may be the spécifie instrument which is tax- 
able. 

It cannot be said that the power to impose such a tax could in any 
way destroy or be made equal in amount to the value of the privilège 
or the value of the property as .to which the privilège was exercised. 
The mère language of a tax law requiring the state to purchase and 
use stamps to a small or large amount upon the court papers consti- 
tuting the record of the proceedings in the foreclosure action, would 
be open to the objection of unconstitutionality in both ways. It would 
of itself be an interférence with the sovereign power of the state, and 
it would directly assert the right of the fédéral govermnent to in- 
directly control, or even to prevent the exercise of the state authority. 
But the tax upon a referee's deed is exactly alike in amount and in 
nature to the tax upon the individual deed. 

This is not a direct prohibition or interférence with the proceedings 
of the state court, but only compels the purchaser to receive a deed 
bearing the proper tax> in exactly the same way as if he were pur- 
chasing from an individual. Further, it is not an indirect attempt to 
exercise authority over the state court's action, for it could not in- 
terfère with or be increased in amount, so as to equal and thus wipe 
out the transfer intended, unless by the same provision ail transfers 
of real estate were afïected in the same way and, even, entirely pre- 
vented. 

We need not argue the question whether the fédéral government 
would hâve the power to prevent ail transfers of real estate, by exces- 
sive taxation, for we hâve started with the assumption that some tax- 
ation of the transfer of real estate is within the proper exercise of 
fédéral authority. In a foreclosure sale, the price sought must be 
sufficient to cover the lien and the expenses. If thèse expenses include 
a stamp tax, then the purchaser must bid sufficient to cover that tax, 
or a deficiency will resuit. If deficiency results, the expenses, includ- 
ing the stamp, would still be paid, and the deficiency would be trans- 
ferred into a loss to the party who had invoked the authority of the 
state court and who had not protected, by buying in the property, or 
by bidding up to an amount which would cover his claim and expenses, 
or would resuit in a deficiency judgment, which in the theory of the 
law will recompense the mortgagee for the amount which he does not 
realize from the sale of the property. 

But in its nature the transfer of the property for the cash which it 
does bring is exactly the same as the transfer of property from one 
individual to another for the cash which the purchaser may pay. The 
deed which goes to make his title is exactly the same in effect in each 
instance, and its taxability does not dépend upon the identity nor the 
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authority of the person making the deed, and hence the addition of 
a stamp is not a limitation upon the authority of that person, but is 
merely an excise tax upon the transfer involved in the purchase. In 
this light it is reconcilable with the provisions of the statute in ques- 
tion, and there seems to be no reason for holding that the act is un- 
constitutional. 

The demurrer will be sustained, and judgment absolute dismissing 
the complaint upon the merits may be entered. 



AMERICAN BANK NOTE CO. v. BLUE RIDGE ELECTRIC CO. 

(District Court, N. D. Georgia. March 9, 1916.) 

No. 13. 

COBPOBATIONS ©=>f>79(2)— REORGANIZATION— RlGHTS OF CREDITOBS. 

Where plaintifï, a créditer of the N. Co., acquieseed in and agreed to 
become a party to a plan of reorganization and was told that its claim 
would be taken care of in the reorganization by the persons who largely 
controlled the organization of the B. Co. for the purpose of taking care 
of the secured and unsecured debts of the N. Co., and in the reorganization 
stockholders and other creditors were provided for or paid in bonds of the 
B. Co. or otherwise, and the property of the N. Co. which would hâve been 
liable for plaintiff's debt had passed into the hands of the reorganized 
company without plaintiff's debt being taken oare of, the B. Co., which 
was a party to the plan by which such properties were acquired, held liable 
to plaintiff for an amount equal to the value of bonds to the amount of 
plaintiff's claim, as of the date when bonds were delivered to other cred- 
itors. 

[Ed. Note.— For other cases, see Corporations, Cent Dig. §§ 2307, 2309, 
2313, 2310 ; Dec. Dig. @=>579(2).] 

In Equity. Suit by the American Bank Note Company against the 
Blue Ridge Electric Company. Decree for plaintifï. 

H. A. Alexander, of Atlanta, Ga., for plaintiff. 
H. H. Dean, of Gainesville, Ga., and Robert C. & Philip H. Alston, 
of Atlanta, Ga., for défendant. 

NEWMAN, District Judge. Since the argument of this case, and 
since the briefs were furnished me by the counsel respectively, I hâve 
endeavored to find an opportunity to go through this record. I hâve 
recently been able to do so, and hâve gone very carefully through 
the évidence, books, documents, and oral testimony. 

On January 3, 1914, I made a brief opinion in this case on the ques- 
tions then arising, and I stated then that: 

"This examination bas satisfted me that the complainant states a case against 
the Blue Ridge Electric Company, and my conclusion is that the case against 
the Blue Ridge Electric Company is for an original undertaking on its part, 
considering ail the allégations of the bill and the amendments. 

"It was the people who flnally organized the Blue Ridge Electric Company 
who had made the agreement with the American Bank Note Company to take 
care of it in the reorganization of the North Georgia Electric Company. The 
debt, of course, was due by the North Georgia Electric Company, and while 
there was a change in the naine and a change in the corporate organization, sub- 

@=>For other cases see aame topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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stantially and really, going behind the corporate organization and the corpo- 
rate name were the same people and the saine properties. The Etowah Power 
Company was in it, it is true, but the main property was the property of the 
North Georgia Electric Company, whlch made the contraet and which owed the 
plaintiff the debt. 

"Under the allégations of the bill, the Blue Ridge Electric Company was 
mainly organized for the purpose of taking care of the secured and unsecured 
debts of the North Georgia Electric Company and thereby getting a clean trans- 
fer of the North Georgia Electric Company's property, through the Blue Ridge 
Electric Company, into the Georgia Tower Company. Everybody connected 
with the reorganization, so far as this record shows, were the people upon 
whoin the American Bank Note Company, according to its allégations, had a 
right to rely for the protection of its debt, and the bonds issued by the Blue 
Ridge Electric Company were based largely on the North Georgia Electric Com- 
pany's property, which was certainly responsible to the plaintiff for its debt. 

"The payment of the stockholders of the North Georgia Electric Company 
out of the securities issued by the Blue Ridge Electric Company in préférence 
to the creditors of the Company was, of course, illégal as against the creditors. 
A corporation cannot effect a reorganization by obtaining a new corporate 
name, issuing bonds and stocks on the old corporate property, and taking the 
same for the benefit of the old stockholders in préférence to the creditors of 
the old corporation. That this is true will not be questioned, probably, by any 
one. The allégation of the bill is that that was done in this case." 

,1 then proceeded to state an allégation of the bill which was not 
supportée! by the évidence in the case. It was this : 

"If the allégations ofi the bill are true, there are still bonds of the Blue Ridge 
Electric Company in the hands of the Knickerbocker Trust Company, the trus- 
tée therein, subject to the direction and order of tbe Blue Ridge Electric Com- 
pany, and which it states it was its right to hâve and which it is now willing 
to accept." 

The proof did not show this allégation to be correct, that there was 
still bonds of the Blue Ridge Electric Company, at the time named, 
in the hands of the Knickerbocker Trust Company, so that that ground 
of right to recover was abandoned. 

The opinion then proceeds: 

"The record shows that C. Elmer Smith and E. L. Ashley controlled largely 
in the organization of the Blue Ridge Electric Company, and that Smith, and 
probably Ashley, and also Carlisle, président of the North Georgia Electric 
Company, had given the eomplainant company, through their statements in 
writing, reason to rely upon having its debt provided for and taken care of 
through the reorganization plan. 

"I think as against the Blue Ridge Electric Company the plaintiff lias stated 
in its pleadings a cause of action on which it is entitled to recover, if the case 
made by the pleadings shall, be properly proven." 

The correspondence spoken of above is as follows : 

"August 24, 1909. 
"W. A. Carlisle, Esq., Président, North Georgia Electric Company, Gainesville, 
Ga. — I>ear Sir: What has become of our claim against your company? If you 
will be good enough to advise us the présent condition of affairs, and when we 
îaay expect a settlement of the account it will be very mueh appreciated. You 
will recall that it was about a year ago that we signed your agreement. 

"Yours very truly, C. L. Lee, Treasurer." 

"September 1, 1909. 
"C. L. Lee, Esq., Treas., 70 Broad Street, New York City — Dear Sir: Yours 
of August 24th at hand. 

"We hope that this fall or early winter the option, held on our properties 
by the parties with whom we are dealing and in whose behalf the agreement 
signed was obtained, will be taken up and your account provided for. 
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"They hâve been puttln.g money into a transmission Une about Atlanta and 
are adding to the income of the company by the sale of power there where a 
number of good power contracts hâve already been made and others are pend- 
ing. You hâve been patient for a long time and we hope can bear with the 
situation a little longer, as we hâve assurances that the option will be taken 
up and our creditors clairos cared for. 

"Respectfully, W. A. Carliste." 

"September 23, 1909. 
"O. Elmer Smith, Esq,, York, Pa. — Dear Sir: Re North Georgia Electric 
Company. In June, 1908, we signed an agreement to accept certain securities 
in seulement of our claim against the above company. We are now informed 
that you hâve taken other steps toward reorganization, and that you hâve had 
drawn up a new agreement more favorable to the creditors than the first. 

"We will be glad to hâve you send us a copy of any proposed agreement and 
at the saine time let us hâve the benefit of your opinion regarding the probable 
outcome of our claim. 

"Tours very truly, C. L. Lee, Treasurer." 

"October 1, 1909. 
"C. Elmer Smith, Esq., York, Pennsylvania — Dear Sir: Re North Georgia 
Electric Company. Some time ago we wrote you regarding a forni of agree- 
ment which we understand you hâve issued in connection with the above com- 
pany. Thinking possibly this letter may not hâve reached you we beg to re- 
quest that you let us hâve a copy of any agreement, as you will recall we are 
creditors of this company. 

"Yours very truly, C. L. Lee, Treasurer." 

"York, Pa., October 2. 1909. 
"American Bank Note Co., New York, N. Y. — Gentlemen: In answer to your 
letter of the lst would state, that the affaire of the North Georgia Electric 
Co., hâve not yet been straightened out, but I expect that they will be between 
now and the lst of January. A reorganization is being effected and your af- 
faire will be taken care of with the balance of the creditors. 

"Your récent letter was turned over to Mr. Ashley, my attorney for atten- 
tion. 

"Yours truly, C. Elmer Smith." 

This makes a strong basis for the plaintiff's claim of having been 
wrongfully treated, because Smith and Ashley were undoubtedly the 
main persons connected with the organization of the Blue Ridge Elec- 
tric Company, and, indeed, of the two other companies involved hère, 
the Atlanta Power Company and the Georgia Power Company. 

The main ground upon which the plaintiff is entitled to recover a 
decree in its favor in this case is this : That it had a debt against the 
North Georgia Electric Company, that a reorganization of that com- 
pany was effected in which the stockholders received a large amount 
for their stock, and the properties of the North Georgia Electric Com- 
pany, which would hâve been liable for the plaintiff's debt, went into 
the hands of the reorganized company without its debt being taken 
care of. As a matter of fact, the évidence shows, without passing, 
for the moment, on who did it, that ail the properties of the North 
Georgia Electric Company did go into the hands of a new company, 
which might, I think, be properly called a reorganized company, and 
that the stockholders of the North Georgia Electric Company were 
paid or properly secured, and in the same transaction ail the debts, 
both secured and unsecured, of the North Georgia Electric Company, 
were paid except this debt of the American Bank Note Company. 
Why it was left out it is impossible to say. There is no reason for 
it given in the évidence. There is some slight effort to show that the 
230 F.— 58 
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North Georgia Electric Company did not owe the debt, but the évi- 
dence is overwhelmingly to the contrary, and that certain blank bonds 
were printed for it by the American Bank Note Company and deliv- 
ered to it. Ail of the testimony is to this effect. 

It may be taken as a fact, I think, for the purpose of determining 
this case, that the North Georgia Electric Company, at the time of this 
transaction, owed the American Bank Note Company the amount 
claimed by it. It is also true that the American Bank Note Company 
was led to believe, especially by C. Elmer Smith, that its debt would 
be taken care of in the reorganization then contemplated and to some 
extent progressing. C. Elmer Smith, vvith the assistance of Eugène 
L. Ashley, was the main support, controlling and dominating this en- 
tire reorganization movement. 

The main question we come down to in this case, for the purpose 
of trying to détermine it correctly, is whether the Blue Ridge Elec- 
tric Company was really a party participating in the transaction by 
which the properties of the North Georgia Electric Company were 
acquired and the stockholders paid for their equity in the same. It 
is perfectly clear to me that the American Bank Note Company has 
rights against somebody, either natural persons or corporations. 

It seems that at one time in the course of the transactions it was 
contemplated that the Blue Ridge Electric Company should take care 
of the secured and unsecured debts of the North Georgia Electric 
Company, but that subsequently, by a number of changes in plans, 
the payments were really made to thèse stockholders and creditors of 
various kinds of the North Georgia Electric Company by the Atlanta 
Power Company. The testimony of Mr. Arthur A. G. Luders is as 
f ollows : 

"Mr. Luders, please state what, if any, connection you had with the ex- 
change of stock of the Georgia Power Company for stock in the North Georgia 
Electric Company and the Etowah Power Company? A. I personally de- 
livered to the subscribers to a certain agreement dated June 3, 1909, which 
agreement was made between certain stockholders of the North Georgia 
Electric Company and the Etowah Power Company and the Georgia Power 
Company, the stock of the Georgia Power Company, which, under the terms 
of that agreement, they agreed to take in exehange for their stock in the 
North Georgia Electric Company and the Etowah Power Company. 

"Q. What were the respective proportions of stock? A. The stockholders in 
the North Georgia Electric Company received 25 per cent, in stock of the 
Georgia Power Company, and the holders of the Etowah Power Company 
stock received 10 per cent, of their holdings of such stock in the stock of the 
Georgia Power Company. 

"Q. You personally attended to that? A. I personally delivered or mailed 
the stock of the Georgia Power Company to the stockholders of the North 
Georgia Electric Company, and received in exchange froni them either their 
stock, or an order for their stock, which they had previously deposited with 
the Carnegie Trust Company of New York, in pursuance of said agreement. 

"Q. Please state how the stock of the Georgia Power Company came to 
be in your Personal possession? A. It was delivered to me by E. L. Ashley, 
vice président of the Atlanta Power Company. 

"Q. He instructed you what to do with it? A. He did. 

"Q. And his instructions were to make thèse exchanges, as stated? A. His 
instructions were to make the exchanges as stated, and, when exchange was 
made, to report it so made to him. 
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"Q. I hand you one of the original contracts of June 3, 1909. Please ex- 
amine it, Mr. Luders, and state whether or not the persons whose names 
appear in that eontraet received stock of the Georgia Power Company in the 
proportion stated? A. Ail of the persons whose names appear as subscribers 
to this agreement received stock in the proportion stated. * * * 

"Q. Mr. Luders, will you please state what part, if any, you played in the 
exchange of the bonds of the North Georgia Electric Company and the 
Etowah Power Company and with the unsecured accounts? A. There were 
certain subscribers to the agreement of June 3, 1909, who held bonds of tha 
North Georgia Electric Company, refunding bonds, of the refunding issue, 
and certain of them who held notes or claims against the North Georgia 
Electric Company, which in certain cases thèse notes or claims had been as- 
signed to the Atlanta Power Company and deposited, under the terms of the 
June 3d agreement, with the Carnegie Trust Company of New York. In pur- 
suauce of the agreement which the Atlanta Power Company made with the 
subscribers to that agreement, bonds of the Elue Ridge Electric Company 
were delivered to those subscribers to that agreement who held thèse unse- 
cured claims, and I either received an assignaient of their claims or an 
order on the Carnegie Trust Company for the assignment of it. 

"Q. They were also exchanged for the old bonds? A. In certain cases. In 
some cases the old bonds were purchased outright by S. Fahs Smith. 

"Q. Well, after he got the old bonds by purchase, didn't he make the ex- 
change for the Blue Ridge Electric bonds? A. Yes. I can't — yes, I can too. 
He received in some cases the bonds of the Blue Ridge Electric Company 
direct from the trustée of the Blue Ridge Electric issue. 

"Q. I show you, Mr. Luders, in the part of the June 3d agreement, Schedule 
A, the sundry unsecured notes and sundry open accounts. . Please state whether 
or not those persons received Blue Ridge Electric bonds. A. This list of 
sundry unsecured notes shows certain persons, ail of whom, with the excep- 
tion of D. M. Stewart, received Blue Ridge Electric Company bonds at par in 
exchange for their unsecured notes, and accrued interest. The list of sundry 
open accounts shows certain persons of whom the following received Blue 
Ridge Electric Company bonds in exchange for their open accounts: W. A. 
Carlisle, Jno. A. Roebling Sons Company, General Electric Company, C. M. 
Merrick, E. P. Curby, Elwood Allen, E. S. Greenleaf, W. S. Huntley, W. H. 
Slack, W. R. Pomeraine, and P. E. Pomeraine, and of the sundry open ac- 
counts of the Etowah Power Company." 

In connection with the letter written by C. Elmer Smith to the 
American Bank Note Company, in which he informed them that their 
claim would be taken care of in the reorganization and mentioned the 
fact that he had turned the matter over to Mr. Ashley, his attorney, 
for attention, this being Mr. Eugène L. Ashley, it is important to note 
that the officers of thèse various corporations during the period of 
thèse transactions were as follows: 

Atlanta Power Company: C. Elmer Smith, président; and Eugène 
L. Ashley, vice président. 

Georgia Power Company: C. Elmer Smith, président; and Forrest 
Adair, vice président until June, 1911, when he was succeeded by one 
A. W. McLimont. 

Blue Ridge Electric Company: S. Fahs Smith, président until De- 
cember 22, 1910, when he was succeeded by Augele L. Ashley; and 
W. A. Carlisle, vice président. 

And the further fact that C. Elmer Smith and Mrs. Ashley, wife 
of Eugène L. Ashley, owned ail of the stock, except a few qualify- 
ing shares for directors, of the Atlanta Power Company, and the At- 
lanta Power Company subscribed for the stock of the Georgia Power 
Company. 
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Also, that S. Fahs Smith, who bought in the properties o£ the North 
Georgia Electric Company in question hère, was the brother of C. 
Elmer Smith, and, so far as it appears hère, had no interest person- 
ally in the matter, but was simply acting on behalf of his brother and 
others in the acquisition of thèse properties. 

It îs difficult to understand, and more difficult to explain, the rela- 
tion of thèse différent corporations to the transactions by which they 
obtained the title to and possession of thèse properties of the North 
Georgia Electric Company, but certain things coming out of this 
mass of testimony and maze of facts and transactions are clear. First, 
it is perfectly clear from the évidence hère, and from the récognition 
of the parties engaged in thèse reorganization plans, that the debt of 
the North Georgia Electric Company to the American Bank Note 
Company was a debt justly due and to which there was no real dé- 
fense. Second, it is also satisfactorily shown that ail of the properties 
of the North Georgia Electric Company were acquired by paying to 
the stockholders of that company what they regarded as sufficient 
considération for their stock; also, that ail the debts, secured and un- 
secured, of the North Georgia Electric Company, were provided for 
and paid in one way or another, sometimes in bonds of the new com- 
pany and sometimes in cash, except this debt to the American Bank 
Note Company. Why it was not paid, and why the parties engaged 
in this reorganization bave declined to pay it, is wholly unexplained. 
Third, it is satisfactorily shown, in my opinion, that the Blue Ridge 
Electric Company was a party to ail this plan by which thèse proper- 
ties were acquired, and whoever else may be liable to the American 
Bank Note Company, it clearly is to this extent at least: It was en- 
titled to receive, as other unsecured creditors did, the bonds of the Blue 
Ridge Electric Company, dollar for dollar, for its debt and interest. 
One of the main equities of the American Bank Note Company is 
the fact that it acquiesced in and agreed to become a party to thèse 
plans of reorganization conceived and carried through by C. Elmer 
Smith and Eugène L. Ashley, and thèse plans, as shown by the évi- 
dence, resulted in the payment of the accounts of other unsecured 
creditors in the bonds of the Blue Ridge Electric Company. 

I think the plaintiff is entitled to a money decree for the value of 
those bonds at 'the time they were tumed over for other debts to the 
other creditors of the North Georgia Electric Company. The évidence 
hère does not show what that was. When the value of thèse bonds 
at the time they were turned over to the other creditors is established, 
the plaintiff will be entitled to a money decree for the amount of the 
value of the same. That is, taking its debt and interest up to that 
time, it will be entitled to the amount of the debt so ascertained in 
bonds, and will be entitled to a money decree for the value of that 
amount of bonds at that time, with interest on such amount from that 
time. 

The effect of a consolidation, merger, or absorption of a corporation 
on its unsecured liabilities will be found in a note to the case of At- 
lantic & B. R. Co. v. Johnson, from the Suprême Court of Georgia, 11 
h. R.A. (N. S.) 119. 
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I leave out of the question entirely the matter of the proof of this 
claim in the equity proceeding under which the property of the North 
Georgia Electric Company was sold, because of the company's répudi- 
ation of the same and of the apparent acceptance by the défendant of 
such répudiation. Both parties seem to acquiesce in treating the case 
without référence to this, and I bave so considered it. 

When évidence is produced to show the amount for which the 
plaintiff is entitled to a money decree under the above statement, the 
same may be entered. 



In re H. B. HOL.LINS & CO. 

Ex parte H. B. HOLLINS & CO. 

(District Court, S. D. New York. May 4, 1915.) 

1. Pledges <5=47—Retttrn of Property tjpon Patment of Debt. 

A pledgor of bonds to secure a loan had a right to reelaim ail of the 
bonds upon payment of the total loan, but had no right to reelaim any part 
of them by paying a proportion of the loan. 

[Ed. Note. — For other cases, see Pledges, Cent. Dig. §§ 111, 112; Dec. 
Dig. @=>47.] 

2. Pledges @=>46— Retttrn or Property tjpon Payment of Debt. 

A pledgee of 1,200 bonds to secure a debt of §1,000,000 repledged 127 of 
them to secure its debts to différent parties, and the remaining 1,073 to a 
bank to secure a loan of $950,000. The pledgee became bankrupt, and the 
pledgor bought the loan of the bank and sold enough of the bonds, with 
other collatéral security held by the bank, to pay the loan, leaving in its 
hands 138 of the bonds and a certain amount in cash. Held tliat, where 
the 127 bonds exceeded in value the balance of the debt, the pledgor had 
paid ail needed to redeem the bonds repledged to the bank, as the pledgee 
had put it out of its power to return the 127 bonds. 

[Ed. Note.— For other cases, see Pledges, Cent. Dig. §§ 109, 110; Dec. 
Dig. <§=>46.] 

3. Pledges <@=>42— Eepledging Pledged Sectjrities— Rédemption. 

Where a pledgee of bonds pledged them with securities of its own to 
secure an indebtedness to a bank exceeding the pledgor*s indebtedness to 
it, its own securities were in the flrst instance liable for the excess of the 
indebtedness above the pledgor's indebtedness, and the pledgor was entitled 
to marshal the pledgee's securities firgt upon the indebtedness, though it 
had agreed that the bonds might be repledged, not only for the amount of 
Its indebtedness to the pledgee, but for as much more as the pledgee could 
get, as the purpose of this agreement was not to enable the pledgee to raise 
capital for its business on the equity of the pledgor. 

[Ed. Note. — For other cases, , see Pledges, Cent. Dig. § 101 ; Dec. Dig. 
«=»42.] 

In the matter of H. B. Hollins & Co., bankrupts. On motion by 
the alleged bankrupts for the payment of money to them. Pétition 
dismissed. 

See, also, 212 Fed. 317; 225 Fed. 618; 230 Fed. 920. 

This is a motion by the alleged bankrupts to eompel Crossman & Sielcken 
to pay over some $4,800, the balance of a fund which they hold in their hands 
under the circumstances hereinafter detailed. The alleged bankrupts hâve 
passed through a composition and are seeking to reduce to possession some of 
the assets of the estate. 

©=>For other cases see same toplc & KEY-NUMBBR in ail Key-Numbered DJgests & Indexes 
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Before bankruptey the alleged bankrupts lent to Crossman & Sielcken $1,000,- 
000 upon the pledge of 1,200 New York City 4% per cent, bonds, on which they 
had a right under the contraet theniselves to borrow, not only up to the amount 
of their own acH r ances, but as much as they could get besides. A part of thèse 
bonds they delivered to the First National Bank and Equitable Trust Company 
upon two loans, pledging the bonds delivered in each case for more than S833.33 
a bond, tliat being the pi-oportion of $1,000,000 which each of the 1,200 bonds 
would bear if it was distributed proportionately. By far the greater part of 
the bonds, 1,073 in ail, however, they pledged to the CUase National Bank upon 
a loan of ¥950,000, giving as collatéral along with thetn S80,000 of St. i/ouis 
& San Francisco bonds of their ovvn and $5,000 Northern Pacifie stock belong- 
ing to one Ulrich, who was heavily In their debt. 

After the bankruptey Crossman & Sielcken bought the whole loan of the 
Chase National Bank, with the permission of this court, and had sold the St. 
Louis & San Francisco bonds, .the Northern Pacific bonds, and eriough of the 
1,073 New YouJi City bonds to pay the loan. Tliere remain in their hands 138 
New York City bonds and $13,900.90 in cash. The alleged bankrupts now seek 
to reclaim that portion of this surplus which the value of St. Louis & San 
Francisco bonds and Northern Pacific stock bore to the total collatéral pledged 
to the Chase National Bank. 

Crossman & Sielcken contest the jurisdiction of this court and contest the 
merits as well. The supposed source of jurisdiction rests upon the facts as 
stated and also upon the seventh article of the pétition upon which Crossman 
& Sielcken got leave of this court to buy the loan. That article is as follows: 
"That as above set forth almost the entire equity in the collatéral hekl as af'ore- 
said by the Chase National Bank belongs to your petitioners. The interest of 
the owners of the other collatéral as aforesaid can amount to only a few hun- 
dred dollars, which your petitioners will pay over from the proceeds of sale 
to sueh owners or to the receiver herein as may be directed by the court 
or by said receiver." 

William C. Armstrong, of New York City, for alleged bankrupts. 
Léonard B. Smith, of New York City, for Crossman & Sielcken. 

LEARNED HAND, District Judge (after stating the facts as 
above). [1, 2] Crossman & Sielcken had the right to reclaim ail the 
bonds upon payment of the total loan, but they had no right to re- 
claim any part of them by paying a proportion of the loan. Had not 
the alleged bankrupts put it out of their power to deliver the 127 
bonds pledged to the First National Bank and to the Equitable Trust 
Company, Crossman & Sielcken must hâve paid, not only the Chase 
National Bank loan, which they hâve done, but $68,322.81 in addition, 
which is the balance of what the alleged bankrupts lent them. When 
they had done that, they might keep ail the surplus and demand the 
127 bonds, pledged on the First National Bank and Equitable Trust 
Company loans. In fact, however, the alleged bankrupts did put it 
out of their power to comply with their contraet; they cannot deliver 
the 127 bonds upon payment of $68,322.81. Certainly this excuses 
Crossman & Sielcken from performance according to their contraet; 
they hâve a set-off equal to the value of the bonds so pledged which 
cannot be delivered, and this set-off is much greater than the unpaid 
balance, $68,322.81. Therefore they hâve paid ail that they need to 
redeem the bonds upon the Chase National Bank loan. 

[3] The trouble, however, is that Crossman & Sielcken did not use 
their ovvn money altogether in paying the Chase National Bank; on 
the contrary, they used the securities of the alleged bankrupts, and 
it is upon this account that the alleged bankrupts insist that the surplus 
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should be shared ratably with the money used. If Crossman & Sielcken 
are entitled to marshal the securities of the alleged bankrupts first 
upon the loan, this is not correct ; otherwise, it is. Skiff v. Stoddard, 
63 Conn. 198, 26 Atl. 874, 28 Atl. 104, 21 h. R. A. 102, stands squarely 
with them, but it is a mistake to suppose that in this feature of the 
case it gets any authority from Richardson v. Shaw, 209 U. S. 365, 
28 Sup. Ct. 512, 52 L. Ed. 835, 14 Ann. Cas. 981, which cites it only 
upon the gênerai question of whether a broker's customer is an owner 
of stock or an obligée of a contract. The crucial point in the case 
rests in the fact that Crossman & Sielcken gave the alleged bankrupts 
express leave to repledge for any sums they might choose, thereby tak- 
ing the case out of the class where the pledge to the bank was either 
wholly unlawful or for a sum larger than the broker had the right 
to repledge. In each of thèse cases the alleged bankrupts admit that - 
the customer may marshal the bankrupt's property first upon the loan. 
In re Leavitt & Grant, 215 Fed. 901, 132 C. C. A. 139. 

Where the pledge is a conversion, there is no doubt an obvîous 
equity favoring the customer against the gênerai creditors ; the latter 
agreed to take the risk of the bankrupt's solvency, while the customer 
risked only his good faith. It must be conceded that, where the agree- 
ment is as in the case at bar, this ground vanishes, though it should 
also be remembered that the implied agreement generally is in fact 
what was expressed hère, for the parties understand that the broker 
will repledge for any amount he can get of the banks. However that 
may be, the question hère is upon an express agreement. In Skiff v. 
Stoddard, supra, the reasoning was that insolvency had changed the 
equities of the situation, and that, while the customer could hâve de- 
manded of the broker his application of his own securities first, it 
was not so as against his gênerai creditors, whose money might well 
hâve purchased those securities. It is hard to see how the question 
could arise while the broker remained solvent; but, if so, it is also 
hard to see how insolvency should give the gênerai creditors greater 
rights against the customer than the broker had. A solution must be 
f ound, I think, with ail respect, in the situation as it was created when 
the loan was made. At that time the broker selected from his gênerai 
estate thèse securities to be applied upon the loan, and the question 
really is whether he intended them to be used in priority to the cus- 
tomer's securities pledged along with them. It would, however, be a 
fiction, I think, to treat the case as though there were generally any 
actual intent about it. True, a broker might show that he added of his 
own securities ail that were necessary for the loan, over and above 
what he had advanced upon his customer's securities. In such case 
his intent would be clear to hâve his own securities go for any such 
balance. 

Generally we hâve only the case where the whole block of securities 
is pledged together, and the question is not of any intent, but of what 
would hâve been thought fair at the outset, or, as we say, of the im- 
plied intent. The customer's agreement that the broker may repledge 
for any sum is not intended, I believe, for the purpose of allowing the 
broker to raise capital for his business out of the equity of his eus- 
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tomers in their securities. He pays them no înterest upon them, 
and no honest broker would attempt to use such a contract for such 
purposes. The purpose is to enable the broker to place the securities 
in a gênerai loan, to get money upon which to carry the securities, 
and not to compel the banks to figure upon each security a given 
amount, which they would not do. If the parties were faced at the 
outset with the proposai that the broker's own securities were not to 
be used to carry so much of the loan as exceeded his advances to the 
customer, I cannot helieve that they would so understand their con- 
tract, unless, of course, the customer's margin was less than the 
margin required by the bank for the same loan. To that extent a gen- 
uine extinction may exist. 

If this be true, it f ollows that, when a broker pledges his own funds 
• along with a customer's under such a contract, the situation is no dif- 
férent from a pledge without it, except in this: That the pledge is 
not a conversion and the broker has not misused his powers. In the 
case at bar there is no reason to suppose that the alleged bankrupts' 
securities were pledged with the bank in order to get an advance 
equal to what the alleged bankrupts were willing to give on the bonds 
alone. The loan, so far as appears, was in the gênerai course of busi- 
ness, and so much as the alleged bankrupts borrowed on the bonds 
over what they had lent, they borrowed for their own purposes. In 
such a case they should be held to hâve pledged their own securities 
in the first instance wholly for the excess. 

It is therefore unnecessary to consider the point of jurisdiction. The 
pétition is dismissed. 



In re H. B. HOLDINS & CO. 

Ex parte HILLQUIT. 

(District Court, S. D. New York. February 23, 19X6.) 

iîANKRUFTCY ®=>38Ô— FuNDS— DISTRIBUTION. 

In bankruptcy, where some of the creditors were entitled to share In a 
spécial fund, nnd an order approving a confirmation reserved their claims 
for future liquidation, such liquidation must be had before the considéra- 
tion for the composition will be distributed; the court, under Bankr. Aet 
July 1, 1808, c. 541, § 12e, 30 Stat. 549 (Comp. St. 1913, § 9596), has the 
right to distribute the considération and dismiss the case, for unless their 
claims were liquidated prior to distribution they might receive a larger 
proportion than other creditors. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 595, 596; 
Dec. Dig. <S=3S5.J 

In Bankruptcy. In the matter of the bankruptcy of H. B. Hollins & 
Co. Ex parte application by Morris Hillquit for distribution of a 
fund. Claims of persons entitled ordered liquidated before distribu- 
tion, with order to receiver to file pétition to review. 

See, also, 212 Fed. 317; 225 Fed. 618. 

Lexow, Mackellar & Wells, of New York City, for bankrupts. 
Hillquit & Levene, of New York City, for applicant. 

@=>For other cases Bee same topic & KEY-NUMBER in ail Key-Nunibered Digests & Indexes 
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LEARNED HAND, District Judge. It seems to me that this case 
is distinguishable from In re Hollins & Co., Ex parte Hollins & Co., 
230 Fed. 917 (the Chase National Bank fund), because several of the 
claimants hère are also creditors whose claims as such were reserved 
in the order of confirmation for future liquidation. This court, under 
section 12e, has power to distribute the considération, and it cannot 
do this without liquidating the claims. It cannot liquidate the claims 
until the fund is effectually distributed, since the fund measures the 
amount left over of the customers' securities, and it is for the value 
of those securities that they claim to be creditors. If the court had no 
custody of the fund, this would be a diffkulty, perhaps insuperable; 
but it has, and, having the fund, it has a duty towards its distribution. 

Suppose, as an example, the offer of composition had been notes of 
only 50 per cent, of the face of the claims. In that case it is clear that 
the claims could not be finally liquidated till the fund had been dis- 
tributed. Otherwise, those creditors who also had claims on the fund 
would get a larger proportion of their claims than any other cred- 
. itors. Although the alleged bankrupts hâve offered to pay in full, and 
although in conséquence it makes no practical différence, therefore, 
whether the fund is distributed after or before the claim is liquidated, 
still the case I hâve put serves to illustrate the importance theoretically 
of the distribution of the fund in the liquidation of the claims, and 
how a bankruptcy court must at least wait until ail securities hâve 
been applied before finally liquidating. If either the créditer himself 
hâve the securities, or the court hold them in its custody, it may pro- 
ceed itself to apply them on the claims. If the securities were beyond 
the reach of the court, it would hâve to wait. 

Having such jurisdiction, the court can exercise it only by a com- 
plète distribution of the whole fund. An order will therefore pass 
directing the spécial master to proceed with the matter. However, it 
is most important that this question should be settled in advance; 
otherwise, much time and labor will be lost. If this order is review- 
able, it should be reviewed before the merits come for considération. 
Therefore I direct the receiver to file a pétition to review the order, 
if such a pétition is possible, and if no one else will, and the proceeding 
will await the détermination of the Circuit Court of Appeals before it 
goes forward. Everybody must wish to avoid the unfortunate resuit 
in the case of the Chase National Bank fund. 
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THORBTJRN r. GATES. 
(District Court, S. D. New York. Mareh 31, 1916.) 

1. executoks and administrators <§=>524(1) — foreign executoks — suits 

Against — Statute — Construction. 

Code Civ. Proc. N. Y. § 1836a, providing that executors and administra- 
tors may sue or be sued in the state courts in like manner as nonresidents, 
is not meant to apply to reaching assets in the state of New York, but to 
permit the establishment of clairns against foreign executors generally. 

[Ed. Note. — For other cases, see Executors and Administrators, Cent. 
Dig. §§ 2330-2333; Dec. Dig. <S=>524(1).] 

2. Executors and Administrators ©=5524(1) — Foreign Executors — Suits 

Against — Statute — Scope. 

Such being the purpose of the section, it will be limited to permitting 
suits to reach assets lying within jurisdictions which subject représenta- 
tives of decedents to foreign suits, since otherwise the purpose of the 
section could not be validly effected. 

[Ed. Note. — For other cases, see Executors and Administrators, Cent. 
Dig. §§ 2330-2333 ; Dec. Dig. <©=524(1).] 

At Law. Action by Robert H. Thorburn against Dellora R. Gates, 
as executrix of John W. Gates and as executrix of Charles G. Gates, 
John F. Harris, John Lambert, and John Dupée. On motion to set 
aside the service of summons. Motion granted conditionally. 

This is a motion to set aside the service of a summons in an action at law, 
brought under section 7 of the Sherman Act (Act July 2, 1890, c. 647, 26 Stat. 
210 [U. S. Comp. St. 1913, § 8829]). The facts are substantially the same as in 
a motion between the same parties reported in 225 Fed. 613 ; the only material 
addition being that the testators are alleged to hâve owned large amounts of 
real and Personal property in the state of New York which came to their 
executrix, and that her appointment in the state of Texas was irregular — a 
point which was not, however, pressed upon the argument. The chief purpose 
of the motion is to secure a reconsideration of the décision before made, upon 
the theory that under the laws of the state of New York the only possible 
remedy open to a domestic creditor against a foreign executor is through. 
section 1836a of the Code of Civil Procédure, and that therefore the section 
is to be interpreted as authorizing such an action somewhat on the analogy 
of an application by a creditor for administration of local assets. 

A. L. Humes, of New York City, for the motion. 
John S. Wise, Jr., of New York City, opposed. 

LEARNED HAND, District Judge (after stating the facts as 
above). [1] In the former case I suggested, but only to reject it, as a 
possible interprétation of section 1836a of the Code, that it might hâve 
been intended only as a way of applying local assets to the claim of a 
local creditor, and therefore not as an effort to arïect property situated 
in another jurisdiction. The plaintiff, in response to that suggestion, 
now says that under the law of New York lie can collect his claim in 
practically no other way than by an action under this section; if he 
is right, and there be no other procédure applicable to his needs, no 
means by which he can secure the appointment of an executor whom 
he could later sue, much might be said for his theory. It can hardly be 
just that a local creditor, who during the lifetime of the testator could 

<S=»For other cases see same topic & KBY-NUMBER In ail Key-Numbered Digests & Indexes 
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have effected good service anywhere in the Union, should be eut ofï 
from recourse to any court save that of testator's former résidence as 
soon as he dies. 

[2] Under section 2609 (formerly 2614) of the New York Code o£ 
Civil Procédure it is provided that a party to an action about to be 
brought may propound the testator's will for probate in New York, 
and upon proper citation may obtain its probate and a grant of letters 
testamentary to the executor. The existence of personal property in 
this state would be sufncient to support the jurisdiction of the court, 
and any creditor could sue the executor thereafter. If the foreign 
executor took out ancillary letters, as he may do, under article 2 of 
title 3 of chapter 18, the local creditor could sue him. It is true that 
there is a practical difficulty in the case at bar to the creditor's getting 
a local administration, because the will has already been probated in 
another jurisdiction and the original instrument cannot therefore be 
produced before the surrogate. Matter of Cameron, 47 App. Div. 
120, 62 N. Y. Supp. 187, affirmed on opinion below 166 N. Y. 610, 
59 N. E. 1120. However, in the case of Russell v. Hartt, 87 N. Y. 
19, the court met this by saying that a commission will serve, if the 
witnesses corne before the commissioner and the commissioner him- 
self examines the will. Yet in Matter of Law, 80 App. Div. 73, 80 
N. Y. Supp. 410, affirmed on opinion below 175 N. Y. 471, 67 N. E. 
1084, the absence of the will was nevertheless thought insuperable, 
because the witnesses lived in a jurisdiction other than that where 
the original will was situated. Under that case, therefore, it probably 
is true that the plaintif! herc could not procure a probate of the will 
under section 2609 of the New York Code. 

However, section 1861 of that Code is a substitute for the old suit 
in chancery to establish a lost will, or one which is not available for 
probate, and the language is apt for the présent case. The plaintiff 
has indeed brought such an action, which it still undetermined. In 
Clark v. Poor, 73 Hun, 143, 25 N. Y. Supp. 908, the General Term for 
the First Department held that such a suit would not lie where the 
will had been probated elsewhere; the proper remedy being by an- 
cillary probate. Yet ancillary probate can be instituted only by the 
executor himself ; at least it is not open to a creditor or to one who 
means to sue the executor. If Clark v. Poor, supra, be right, a cred- 
itor like the plaintiff hère lias no relief against local assets merely 
because the witnesses to the will chance to live out of Texas where 
the will is probated. That surely would be a capricious cast of for- 
tune, and it is contrary to the dictum, anyway, of Matter of Law, 
supra, which was accepted by the Court of Appeals of that state when 
it accepted the whole opinion in affifming that case. It seems prob- 
able, therefore, that the plaintiff is wrong in supposing that his only 
remedy against local assets is by virtue of section 1836a allowing ac- 
tions against foreign executors. 

However that may be, nevertheless, it would be an unreasonable 
interprétation to put upon section 1836a to say that it were intended, 
as it were, to tail up the System of decedents' administration so ela- 
borately detailed in the New York Code. If, under Matter of Law, 
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.supra, there be a casus omissus, it was certainly not to provide against 
it that section 1836a was enacted, whose language is gênerai in form 
and cannot possibly be thought to apply so specifically. Moreover, 
the law of New York certainly contemplâtes the superintendence of 
the Surrogate's Court over ail proceedings to reach decedents' assets 
(Bostwick v. Carr, 165 App. Div. 55, 151 N. Y. Supp. 74), as ail the 
scheme of that Code bears abundant witness. An exécution under a 
judgment recovered under section 1836a could hardly be intended to go 
as of course, at least against local assets ; certainly it is hard to see why 
it should if an attachment is illégal. Bostwick v. Carr, supra. The 
courts might require recourse to the surrogate as in the case of exécu- 
tion against a domestic executor (sections 1825, 1826) ; but section 1826 
would not apply to the case of a foreign executor, unless there were 
some administration in actual progress. That section requires the sur- 
rogate to ascertain what the estate will pay, and to allow only the prop- 
er proportion in exécution ; if it were attempted to apply the section 
to the case of judgment against a foreign executor, it would involve 
some tort of administration, which, as I hâve shôwn, is itself provided 
for by elàborate means. 

Of course it might be thought that the section 1836a applied mere- 
ly to the liquidation of a claim for possible proof in a subséquent ad- 
ministration ; but that, too, is an extremely unlikely hypothesis. A 
creditor is provided with a procédure for proving his claims against 
any executor, domestic or ancillary, and no duplication is to be presup- 
posed, when the whole resuit is contingent upon some subséquent ad- 
ministration which may never occur. It seems to me, therefore, be- 
yond any reasonable question that section 1836a could not hâve been 
meant to apply to local assets, but rather to permit the establishment 
of claims against foreign executors generally. Since that purpose 
could not be validly effected unless it is confined to such assets as lie 
within jurisdictions which may subject représentatives of decedents 
to foreign suits, I think it should be so limited, so as to remain valid. 

A note in the Harvard Law Review for February, 1916 (29 Harv. 
L. R. p. 442), criticizes my original décision because the statute was 
not construed as intended to allow a judgment for what it might be 
worth locally, or in such jurisdictions as, having jurisdiction of de- 
cedent's assets, might subsequently admit the validity of the judg- 
ment under their own laws. I accept the criticism in both respects so 
far as it is applicable. In New York it is not applicable, for the rea- 
sons I hâve stated; it would be an anomalous feature in the System 
for the distribution of decedents' estâtes adopted in New York. So 
far as concerns foreign jurisdictions the only question is whether the 
plaintiff should be asked at the outset to show that his judgment might 
be good somewhere (that is, that the testator had assets in a jurisdic- 
tion which would allow its executors to be sued extraterritorially), or 
whether he might get his judgment for what it might prove worth. 
Certainly, after Riverside Mills v. Menefee, 237 U. S. 189, 35 Sup. 
Ct. 579, 59 L. Ed. 910, not even a state court could grant judgment if 
the défendant showed by way of défense that there was no such 
jurisdiction; and if Dewey v. Barnhouse, 75 Kan. 214, 88 Pac. 877, 
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is to be understood to the contrary, it is no longer good law even in 
Kansas, unless the statute is merely a part of local administration. 

If the question be merely as to who has the burden of proof, it is 
not perhaps a very important matter; but since the proceeding is 
fundamentally in rem, it would seem a reasonable attitude to compel 
the actor to show that there was a res which the judgment might 
affect. However, I do not care to rest this case upon such a distinc- 
tion ; if the plaintiff deem it of any conséquence, I will require the ex- 
ecutrix to state in what states she has any assets, and if the plain- 
tiff can show that any of those states would recognize a judgment 
against a foreign exécuter hère, I will consider that question. The 
plaintiff must serve a demand upon the défendant within five days 
after this opinion is filed for such an affidavit, the affidavit must be 
served and filed within five days thereafter, and the cause will be then 
heard in five days after the affidavit has been served and filed. 

Meanwhile the matter will stand open; if the plaintiff serves no 
such demand within five days, the motion will be granted. 



In re EDEN MUSEE AMERICAN CO. 
(District Court, S. D. New York. January 14, 1916.) 

1. Bankruptcy <@=3259— Sale of Assets — Atjthorization feom Référée — Né- 

cessité. 

Where, though a référée in bankruptcy had concluded to allow a private 
sale of the bankrupt's assets and had said that he would authorize a 
private sale for $4,000, no purchaser had then appeared and he did not 
authorize a sale, the trustée had no power to sell the assets for $4,000, 
espeeially where he agreed to give the purchaser 20 days in which to re- 
move the property from the leased premises in direct conflict with an un- 
derstanding between the référée, the landlord and other parties that they 
were to he removed within 10 days. 

{Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 356-358; 
Dec. Dig. <§=>2ô&] 

2. Bankruptcy ®^2G8 — Sale of Assets — Authority of Trustée — Notice. 

A person contraeting with a trustée in bankruptcy to purchase the 
assets of the bankrupt was charged with knowledge of the trustee's lack 
of authority to sell and that the sale must hâve the court's approval, 
espeeially where he was told that the sale was subject to the approval of 
the court, 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 372-379; 
Dec. Dig. ©=3268.1 

3. Bankruptcy <S=>368 — Trustee's Commissions — Charging with Expenses. 

Where a trustée in bankruptcy contracted to sell the bankrupt's assets 
without authority from the référée, and led the purchaser to believe that 
the approval of the court was required only as to the time of removal of 
the goods, resulting in the purchaser moving to set aside an order by the 
référée, instructing the trustée to sell to a higher bidder, the expense of 
the proceeding will be charged against the trustee's commissions. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 571; Dec. 
Dig. <S=>368.] 

©=»For other cases see saine topic & KEYNUMBER in ail Key-Numbered Dlgests & Indexes 
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In Bankruptcy. In the matter of the Eden Musée American Com- 
pany, bankrupt. On motion to disaffirm and set aside an order of the 
référée. Order sustained, and motion denied. 

Maurice L. Shaine, of New York City, for the motion. 
Robert D. Murray, of New York City, opposed. 

MAYER, District Judge. The motion is to disaffïrm and set aside 
an order made by a référée in bankruptcy, instructing the trustée in 
bankruptcy to accept the bid of one Karp of $6,500 for certain Per- 
sonal property of the bankrupt and rejecting the offer of one Ament. 
The record certified up by the référée has been supplemented by a 
hearing before me, ordered for the purpose of obtaining a full under- 
standing of the whole situation. 

The bankrupt's liabilities are about $17,600, as follows (in round 
numbers): Mr. Hollaman, the trustée, $10,900; Mr. Coleman, the 
landlord, $4,900 (as his counsel states) ; and other creditors, $2,800. 
The property of the bankrupt consisted of wax figures, scenery, cos- 
tumes, and the like. This property, when scattered and no longer 
assembled, would hâve a limited market, and the failure of the Eden 
Musée, of course, . indicated that the day of wax figure exhibitions 
had passed. 

A spécial meeting of creditors was called for November 18, 1915, 
to consider whether the trustée should be authorized to sell at public 
or private sale. The only creditors présent were Hollaman and Cole- 
man. This meeting was adjourned to November 26th and then to 
December 2d. 

At thèse meetings, there was considérable discussion as to the meth- 
od of sale and the price for which a sale should be authorized. The 
Personal property (excluding good will and the building) had been ap- 
praised at close to $30,000, but up to the time of the meeting on De- 
cember 2d the best bids tentatively ofïered aggregated $4,000. Mr. 
Coleman, who seems to hâve been considerate and indulgent, insisted 
on having the premises vacated, so that he could erect a building on 
the land, and was anxious to bave a disposition made, so that he would 
not be subjected to further loss. 

Finally the référée concluded to allow a private sale, and said, "You 
can take your order, then, to sell at private sale for $4,000." To this 
Mr, Murray, attorney for the trustée, added, "Or better, I under- 
stand," and the référée replied, "I know ; but you hâve got to settle it 
up some time or other." It was then decided to adjourn the meeting 
until December 7th. 

When those présent left the meeting, the situation was that the time 
for removing the goods was an important condition of any private 
sale, that the référée in effect had said he would authorize a private 
sale for $4,000, and that no purchaser with a binding offer for that 
amount or better had as yet appeared. Late that afternoon, Mr. Mur- 
ray Moss appeared at the Eden Musée and had an interview with 
Mr. Hollaman, which resulted in an offer by Moss on behalf of one 
Ament of $4,000, with the proviso that he should hâve 20 days within 
which to remove the chattels. Hollaman dictated a receipt, providing 
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that the sale should be subject to the approval of, the court. Moss 
refused to sign such a receipt, saying that he understood Hollaman 
to state that the court had authorized him to sell for $4,000, and 
Hollaman answered, in substance, that that was correct, but that they 
might hâve difficulty as to the time within which the property should 
be removed. The draft receipt was thereupon torn up, and a new 
receipt drawn up and signed, and Moss paid down $400 to bind the 
bargain. The receipt as signed read: 

"New York, Dec. 3, 1915. 
"Eeceived from David Ament, 1472 Madison Ave., four hundred dollars de- 
posit on account of four thousand dollars for the purchase of the chattels of 
the Eden Musée as per schëdule. This money 1s accepted with the under- 
standing that twenty days is to be allowed the purchasers to take the chattels 
from the building. Light and heat to be furnished by the trustée. The bal- 
ance of this amount, $3,600, to be paid Monday morning, December 6th, by 
certified check, before twelve o'clock, and possession then given to the pur- 
chaser. Eich G. Hollaman, Trustée." 

The parties agreed to meet at the referee's office the following 
(Saturday) morning. Hollaman testified that he told Moss that the 
sale must be subject to the approval of the court; but it is apparent 
that the only outstanding question was the time of the removal of the 
chattels, and that Hollaman and Moss regarded the price as settled. 
I am further satisfied that they both thought they could arrange the 
removal in a manner satisfactory to the référée. 

The parties met the next morning at the referee's office; but he 
was otherwise engaged, and through his clerk told them to return 
Monday morning. The clerk said that the sale must hâve the referee's 
approval, and thereupon Hollaman tendered the $400 back, and this 
Moss refused to accept. 

On Saturday night, December 4th, one Karp heard about thèse chat- 
tels, examinée! them Sunday, and on Monday he and other bidders 
appeared at the referee's office. Mr. Coleman's attorney evidently 
protested, and the following colloquy occurred: 

"The Keferee: Mr. Hollaman had no business to consent to it. It was 
stated hère exactly what Mr. Coleman's position was, how his contracts were 
held up ; he was losing money erery day. The only method we said we would 
deprive him of the building was either at private sale or an auction on 10 
days' notice. You undertake to give him 20 days. 

"Mr. Hollaman: I didn't know — 

"The Keferee: You ought to hâve known. Did you take advice of your coun- 
sel? 

"Mr. Hollaman: I did not. 

"The Référée: You ought to hâve done so. 

"Mr. Murray : Mr. Hollaman communieatêd with me the following morning, 
and I told him that this would bave to be approved by the court, and that — 

"The Keferee: I can't approve of that. 

"Mr. Murray: — And that any agreement which anybody may hâve mada 
with him, they must hâve known that it should hâve the approval of the court. 

"The Keferee: Mr. Coleman has rights as well as other people. I made a 
short adjournment until Tuesday to see whether you could sell at private sale, 
if you wanted to sell at private sale. The proper thing to do would be to put 
the whole thing up at auction. That would give about 10 days' notice. You 
or soinebody has undertaken there to give the purchaser 20 days' time. I 
cannot approve of it. It is not just at ail to Mr. Coleman." 
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Mr. Coen, the then attorney for Ament, offered to raise the bid and 
remove the property in 10 days. The référée took further bids, fully 
heard the parties, and finally concluded to ta'ke Karp's offer to pay 
$6,500 and remove the goods within 10 days. The formai order was 
signed at the duly adjourned meeting the next day, December 6th. 

[1] If, on December 2d, the référée had authorized a sale to Ament, 
he would undoubtedly hâve approved such a sale, no matter what 
higher price was later offered; for it is highly important that an un- 
equivocal verbal statement may be relied upon as implicitly as a for- 
mal court order. But that was not the situation. The trustée on De- 
cember 2d had no power to sell (and especially in this case, where the 
price was under 75 per cent, of the appraised value), and in fact he 
made a contract, as the référée pointée! out, in direct conflict with the 
understanding as to the time when the goods were to be removed. 

[2] Moss was charged with this knowledge as matter of law, and, 
in addition, was told that the sale was subject to the approval of the 
court. Moss was naturally anxious to bind the trustée, and the trustée 
was anxious not to let an intending purchaser get away. The resuit 
is that Moss was led to believe that the approval of the court related 
only to the time of the removal of the goods, but that was important 
in the view of the référée; and persons dealing with trustées in the 
sale of goods must always know that a sale to be effective must hâve 
the court's approval. 

The difficulty is that the trustée, who is apparently an earnest, force- 
ful business man, accustomed to doing things in his own way, did not 
realize that bankruptcy estâtes must be administered in accordance 
with certain rules and requirements, and that, when papers are drawn 
and executed without advice of an attorney, trouble is likely to follow. 
When creditors elect lawyers as trustées, controversies like this rarely 
occur; but this is not the first time that a layman trustée has made 
a dispute possible, because he has acted on his own initiative and with- 
out Consulting counsel. 

[3] For the purpose of setting a précèdent, the trustée, on his ac- 
counting, will be surcharged, against his commissions, with the ex- 
pense of this proceeding. Receivers and trustées in bankruptcy are 
thus informed that, where controversies such as this arise through 
their fault (however good their purposes may be), they and not the 
estate will pay the bill. 

The referee's order is sustained, and the motion denied. 
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THE CASCO. 

THE NO. 21. 

(District Court, D. Mass. January 24, 1916.) 

Nos. 1440, 1441. 

1. BANKUPTCY ®=>210 CONFLICTING JUBISDICTION COUETS OF BANKEUPTCY 

AND ADMIBALTY. 

Admiralty jurisdietion over vessels is not of such exclusive and funda- 
mental character that for the purpose of enforcing maritime liens it may 
take vessels from the custody of another court without that court's per- 
mission ; but, on the other hand, the jurisdietion of a court of bankruptcy 
over the property of a bankrupt estate is exclusive from the time of the 
filing of the pétition, and it has no power to surrender its exclusive con- 
trol over the administration of such property to another court. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 321-323; 
Dec. Dig. ©=210.] 

2. BANKEUPTCY ©=210 — PBIOBITY OF JUBISDICTION — SUEBENDEE OF PSOPEBTY 

BY BANKEUPTCY Coubt. 

A court of bankruptcy will not, if it has the discretionary power, direct 
the surrender of vessels in possession of its receiver and admittedly be- 
longing to a bankrupt estate to an admiralty court to answer to the suit of 
a libelant, who desires to enforce maritime liens against them, although 
for a liability which arose before the bankruptcy. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 321-323 ; Dec. 
Dig. <§=210.] 

In Admiralty. Suits by the T. A. Scott Company against the dredge 
Casco and against the dump scow No. 21 ; the Eastern Dredging 
Company, owner. On motion by libelant' for order requiring the 
receiver in bankruptcy for the owner to surrender the vessels to the 
marshal. Motion déni éd. 

Martin Gilbert, of Boston, Mass., for libelant. 

MORTON, District Judge. The Eastern Dredging Company own- 
ed the dredge Casco and dump scow No. 21. It is a Maine corpo- 
ration, and involuntary proceedings in bankruptcy were instituted 
against it in the district of Maine on' December 3, 1915. On those 
proceedings a receiver was appointed by the United States District 
Court for that district on December 3, 1915 ; and on the next day 
an ancillary appointment of receiver was made by this court, cover- 
ing the property of the bankrupt in this district. The receivers at 
once took possession of said dredge and said dump scow. Thereafter, 
on January 5, 1916, the T. A. Scott Company filed thèse libels in rem 
against said vessels, which at that time were in this district in the 
custody of the receiver. The libels are founded on salvage services 
rendered to each vessel prior to the institution of the bankruptcy pro- 
ceedings. The libelant moves that the order of this court in the re- 
ceivership proceedings, restraining ail persons from interfering with 
property in the possession of the receiver, be so modified as to per- 
mit the marshal to arrest the vessels in order that thèse salvage claims 
may be tried out hère in the admiralty court. The receiver, acting 

©^aFor.otlier cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
230 F.— 59 
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on an order of the District Court for the district of Maine, opposes 
the motion. The motion is filed in the admiralty cases only, but as 
the merits hâve been fully argued I shall treat it as if made in the an- 
cillary bankruptcy proceedings also. 

If the vessels had been seized under the admiralty process, before 
the bankruptcy proceedings were begun, the admiralty court would 
not surrender them. The Philomena, 200 Fed. 859 (Dist. Ct. Mass.)- 
In a case in which the admiralty court took possession of the vessel 
after the institution of the bankruptcy proceedings, but before the ad- 
judication, this court denied a pétition by the receiver in bankruptcy 
that the proceeds of the sale of the vessel be turned over to him, and" 
proceeded with the admiralty case. The Bethulia, 200 Fed. 862 (Dist. 
Ct. Mass.). _ In The Geisha (D. C.) 200 Fed. 864, a similar pétition 
was denied in a case where the libel was filed before the bankruptcy 
proceedings began, but possession of the vessel was not taken by 
the marshal under his warrant until after the adjudication in bank- 
ruptcy had been ordered, the vessel being apparently still in the bank- 
rupt's possession. If a vessel in the possession and control of re- 
ceivers in equity, and being operated by them, becomes liable for a 
maritime tort, it was held that the admiralty court ought not to be 
prevented by the equity court from taking possession of the vessel 
and determining the claim against her. Paxson v. Cunningham, 63 
Fed. 132, 11 C. C. A. 111 (C. C. A. lst Circuit). See, too, The Jonas 
H. French, 119 Fed. 462 (Dist. Ct. Mass.). 

In the présent case the alleged liability of the vessels arose before 
the bankruptcy proceedings were begun, but possession of them had 
been taken by the receiver in bankruptcy before the- libel was filed; and 
the question is whether he shall be ousted to allow the admiralty court 
to proceed. 

[1] It is settled that the admiralty jurisdiction over vessels is not of 
such exclusive and fundamental character that, for the purpose of en- 
forcing maritime liens against them, they will be taken from anybody 
in whose possession they may be found. The admiralty court has no 
right to seize vessels in the custody of another court without that 
court's permission. Taylor v. Carryl, 20 How. 584, 15 L. Ed. 1028. 
It is clear that the libelant is not entitled tb the desired order as a 
matter of right. 

The utmost that the libelant can claim is that, as a matter of sound 
discrétion, this court should permit the seizure of the vessels in the 
admiralty cases. It is not clear that the court has authority to grant 
such permission. In the first place, the property in question is being 
administered by the District Court for Maine, and it is doubtful wheth- 
er this court has any authority to direct the Maine receiver, although 
he has an ancillary appointment hère, to relinquish property in his 
possession. 

"The filing of the pétition ts an assertion of jurisdiction with a view to the 
détermination of the status of the bankrupt and a settlement and distribution 
of his estate. The exclusive jurisdiction of the bankruptcy court is so far in 
rem that the estate is regarded as in custodia legis from the filing of the péti- 
tion." Day, J., Acme Co. v. Beekman Co., 222 U. S. 300, 307, 32 Sup. Ct 96, 
100 (56 L. Ed. 208). 
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"The flling of tlie pétition and adjudication in the bankruptcy court In New 
York brought the property of the bankrupts wherever situated into custodia 
legis, and it was thus held from the date of the flling of the pétition, so that 
subséquent liens could not be given or obtained thereon, nor proeeedings had 
In other courts to reach the property, the court of original jurisdiction having 
acquired the full right to administer the estate under the bankruptcy law. 
Mueller v. Nugent, 184 U. S. 1, 22 Sup. Ct. 269, 46 L. Ed. 405, Acme Harvester 
Co. v. Beekman Lumber Co., 222 U. S. 300, 32 Sup. Ct. 96, 50 L. Ed. 208, 27 Ain. 
Bankr. Rep. 262." Day, J., Lazarus v. Prentice, 234 U. S. 263, 266, 34 Sup. Ct. 
851, 852 (58 L. Ed. 1305). 

"The décision In Babbitt v. Dutcher, 216 U. S. 103, 30 Sup. Ct. 372, 54 L. Ed. 
402, 17 Ann. Cas. 969, 23 Am. Bankr. Rep. 519, to the effect that District Courts 
other than the court in which original proeeedings in bankruptcy are instituted 
possess power in proper cases to exert ancillary jurisdiction in aid of the court 
in which the bankruptcy proeeedings are pending, lends no support to the con- 
tention that the court which had full power could not exert its ample author- 
Ity without Invoking the ancillary power of another and différent court." 
White, C. J., Robertson v. Howard, 229 U. S. 254, 261, 33 Sup. Ct. S54, 856 (57 
L. Ed. 1174). 

" * * * When the court of bankruptcy, through the act of its officers, such 
as référées, receivers or trustées, has taken possession of a res, as the prop- 
erty of a bankrupt, it has ancillary jurisdiction to hear and détermine the ad- 
verse claims of strangers to it, and that its possession cannot be disturbed by 
the process of another court." Moody, J., Murphy v. Hoffman, 211 U. S. 562, 
570, 29 Sup. Ct. 154, 157 (53 L. Ed. 327). 

See, too, Bailey v. Baker Ice Machine Co., 239 U. S. 268, 36 Sup. 
Ct. 50, 60 L. Ed. — , Nov. 1, 1915. 

[2] Again, it is doubtful whether a bankruptcy court may, under the 
présent act, properly surrender property admittedly belonging to a 
bankrupt estate to another court for the détermination of liens and 
claims against it. 

"We think it Is a necessary conclusion from thèse and other provisions of 
the act that the jurisdiction of the bankruptcy courts in ail 'proeeedings in 
bankruptcy' is intended to be exclusive of ail other courts, and that such pro- 
eeedings Include, aruong others, ail matters of administration, such as the al- 
lowance, rejection and reconsideration of claims, the réduction of the estâtes 
to money and its distribution, the détermination of the préférences and priori- 
ties to be accorded to claims presented for allowance and payment in regular 
course, and the supervision and control of the trustées and others who are 
employed to assist them." Van Devanter, J., United States Fidelity & G. Co. v. 
Bray, 225 U. S. 205, 217, 32 Sup. Çt. 620, 625 (56 L. Ed. 1055). 

"A distinct purpose of the Bankruptcy Act is to subject the administration 
of the estâtes of bankrupts to the control of tribunals clothed with authority 
and chargea with the duty of proceeding to final settlement and distribution 
In a summary way, as are the courts of bankruptcy." 225 U. S. 218, 32 Sup. Ct. 
625, 56 L. Ed. 1055. 

The court also held that creditors "are entitled to hâve this author- 
ity exercised." 

"Of the fact that the suit was begun in the Circuit Court with the express 
leave of the court of bankruptcy it suflices to say that the latter was not at 
liherty to surrender its exclusive control over matters of administration or to 
confide them to another tribunal." 225 U. S. 218, 32 Sup. Ct. 625, 56 L. Ed. 
1055. 

"After the pétition has been filed no other court can make any order, or de- 
crée, which will deprive the court of bankruptcy of its exclusive control over 
the administration of the bankrupt's property.'* Dyer, J., Re David H. Sage 
(D. C.) 35 Am. Bankr. Rep. 436, 442, 224 Fed. 525, 529. 



932 230 FEDERAL REPORTER 

Even if I hâve the power to allow the motion, and it is, as the 
libelant urges, a discretionary matter whether to do so, I am clearly 
of the opinion that my discrétion ought not to be so exercised. The 
bankrupt owned many vessels used in dredging opérations, and was 
doing work at various points on the Atlantic Coast. It is on many 
accounts désirable that its affairs shall, so far as possible, be settled 
in one court. The United States District Court for Maine, of course, 
exercises admiralty jurisdiction and is familiar with the law applicable 
to cases of salvage. It has expressed the opinion that the possession 
of the receivers should not be disturbed, and that the libelant's claim 
against the vessels in question should be made in connection with the 
bankruptcy proceedings; and that opinion, although made ex parte, 
ought not to be disregarded unless justice to the libelant plainly re- 
quires such action. No great hardship is imposed on the libelant by 
requiring it to prosecute its claim in the District Court for Maine 
instead of hère. And if it be thought that the référée in bankruptcy 
cannot well deal with a matter of this character, the libelant is free 
to apply to the Maine court to make a spécial order for the hearing 
of thèse claims. 

Motion denied. 



In re BENSEL et al., Board of Water Supply. 

CITY OF NEW YORK v. SAGE. 

(District Court, S. D. New York. February 18, 1916.) 

1. Eminent Domain <S=>134 — Compensation — Value — Use for Spécial Pub- 

pose. 

Where a lot was available for use as a réservoir site only in connection 
with a large number of other tracts, so that it could not be supposed that 
the site could ever be secured as a whole for a réservoir without the 
exercise of the power of eminent domain, the added value of the lot be- 
cause of its availability for such use cannot be allowed the owner in con- 
demnation proceedings. 

[Ed. Note. — For other cases, see Eminent Domain, Cent. Dig. § 356; 
Dec. Dig. <S=>134.] 

2. Eminent Domain <®=»238(7) — Compensation — Détermination — Power ov 

Court. 

The provision of the New York Constitution requiring the award in pro- 
ceedings by a city to condemn a réservoir site to be made by a jury or 
by commissioners does not prevent the court, on appeal from an award 
by commissioners separated into two parts, one of which should not be in- 
cluded in the award from entering the order for the amount found in the 
other part of the award. 

[Ed. Note. — For other cases, sea Eminent Domain, Cent Dig. §§ 674, 
687 ; Dec. Dig. <§=>23S(7).] 

3. Eminent Domain <©=j238(7) — Compensation — Détermination — Procédure. 

There is no rule of New York procédure which requires the court in, 
such case to order another full trial, instead of entering the order for the 
proper amount, as it could do if the amounts were specially found by the 
jury. 

[Ed. Note. — For other cases, see Eminent Domain, Cent. Dig. §§ 674, 
687 ; Dec. Dig. <§=s>238(7).] 

<fe=oFor other cases see sanae topie & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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4. Eminent Domain @=»265(4) — Costs — Stipulation. 

A stipulation in condemnation proceedings to enable the owner to get 
his money at once, which provided that he should give seeurity for the 
money paid at that time, does not release him from liability for costs 
awarded against him on appeal. 

[Ed. Note. — For other cases, see Eminent Domain, Cent. Dig. § 693 ; Dec. 
Dig. <§=>26ô(4).] 

5. Appeal and Ebeob <S=>1198 — Proceedings Afteb. Remand — Power or Low- 

eb Coukt. 

On remand from the Suprême Court, the District Court has no power, 
except to enter a decree in conformity with the mandate. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. § 4668; 
Dec. Dig. <§=>1198.] 

6. Eminent Domain <§=>265(4) — Costs — Statuts. 

The requirement by the New York statute that a city condemning a rés- 
ervoir site shall furnish the owner with three printed copies of the 
évidence does not relieve the owner from liability for costs for certify- 
ing the record on appeal and the supervision fee and for! printing the 
record in the Circuit Court of Appeals. 

[Ed. Note. — For other cases, see Eminent Domain, Cent. Dig. § 693 ; Dec. 
Dig. ©=265(4).] 

Pétition by John A. Bensel and others as the Board of Water Sup- 
ply of the City of New York to acquire land for a réservoir site. On 
remand from the Suprême Court aftef a writ of certiorari by the 
City of New York from an order awarding damages for land belong- 

ing to William Sage, Jr. 239 U. S. 57, 36 Sup. Ct. 25, 60 E. Ed. . 

Final order entered. 

Edward A. Alexander, of New York City, for claimant. 

Archibald R. Watson, Corp. Counsel, of New York City, opposed. 

EEARNED HAND, District Judge. [1] I can see no reason to 
suppose that there was any practical way of uniting this land with 
adjoining lands into a réservoir site except by the right of eminent 
domain. The possibility which Mr. Justice Holmes has in mind is 
that the land might hâve an added value due to its availability for 
such a union through the usual course of the market, just as a corner 
lot has added value in the city of New York if available for an apart- 
ment house. Nobody can suppose that a réservoir site can resuit in 
that way, or without the right of eminent domain as a necessary con- 
dition. If so, no part of the availability value is to be included. "The 
city is not to. be made to pay for any part of what it has added to 
the land by thus uniting it with other lots, if that union would not 
hâve been practicable or hâve been attempted except by the inter- 
vention of eminent, domain." Even though there was a possible pros- 
pect of other cities competing for the land, they would hâve each pro- 
ceeded by eminent domain; indeed, that possibility was expressly 
suggested by Judge Coxe in the Circuit Court of Appeals. 206 Fed. 
369, 124 C. C. A. 251. When the Suprême Court (239 U. S. 57, 36 

Sup. Ct. 25, 60 L. Ed. ) considered the matter, they certainly had 

in mind no such possibility. 

It is not contended, I believe, that anywhere in the record is there 

<Ê=»For other cases see same tapie & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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any évidence that, except by eminent domain, a union of lots for a 
réservoir was feasible. Obviously, the suggestion, if made, would 
be fantastic. Therefore the opinion of that court requires an award 
of the amount already fixed as a fair value of land and buildings ; i. e., 
$7,624.45. 

[2] The point that the Suprême Court had no power to do any- 
thing but reverse the award and require a new trial dépends upon the 
Constitution of the state of New York, which requires the award to 
be made by a jury or by commissioners. If the award had been of 
a bulk sum, then it is probably true that no other recourse would 
hâve been open, but to hâve the commissioners make a new award. 
However, the commissioners wished to avoid this, so they expressly 
divided their award into two parts, and now it has been decided that 
one part should not hâve been included in the total. When an order 
is entered upon the opinion of the Suprême Court, it will enforce 
their award quite as much as if they had said nothing of the other item 
and had understood the law from the outset. Décisions of the New 
York courts to the effect that the court can make no new award do 
not apply to such a case. 

[3] Another question also is suggested, though with less confi- 
dence. Assuming that the New York Constitution would allow an 
order to be entered enforcing part of an award separately stated by 
the commissioners, is there any such procédure open under the New 
York statutes? Is the award not rather like the verdict of a jury? 
I hâve not been referred to any procédure peculiar to New York 
which prevents so convenient a practice, or requires the cumbersome 
method of another full trial with its delay and expense. The case 
seems to me rather to be analogous to the spécial verdict of a jury 
upon which, when the facts are ail found, the court may enter the 
appropriate judgment. 

[4, 5] The next question is of the stipulation between the parties 
signed after the décision of the Circuit Court of Appeals. This in my 
judgment had no effect whatever upon thèse condemnation proceed- 
ings and cannot therefore control the order to be entered. The stip- 
ulation was to enable the petitioner to get his money at once, nothing 
more. In providing that he should give security for the money paid 
at that time, it should not be thought to hâve released him from any 
liability which might arise by way of costs from his mistaken claim to 
the second award. His liability was unafïected and should be en- 
forced against him quite without regard to the stipulation which was 
not part of the record. In any case, I hâve no further power than 
to enter a decree in conformity with the mandate of the Suprême 
Court, which I cannot vary in any respect whatever. 

[6] As to costs, the only question is of costs in the Circuit Court 
of Appeals. As to thèse I do not understand that the petitioner com- 
plains because costs in that court hâve been allowed against him, 
but only that the amount is not correct, in that under the statute the 
city is required to furnish the petitioner with three printed copies of 
the évidence. The items are two — one for certifying the record on 
appeal, $247.05, and the other the supervision fee and for printing 
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the record, $148.28. Thèse are items which arise under the United 
States statute, and hâve no relation to the printing of the évidence 
mentioned in the New York condemnation statute. They are items 
with which the city is chargeable quite independently of the printed 
copies of the évidence furnished in the Circuit Court, being concerned 
altogether with the appeal. They are properly taxable, therefore, 
against the loser. 

The order presented by the city seems to me, therefore, to be cor- 
rect in ail particulars, and should be signed. Of course, I hâve noth- 
ing to do at the présent time with the enforcement of the bond. That 
will arise. upon scire facias, when the city chooses to avail itself of 
the security. 



UNITED STATES ex rel. LEM HIM v. PEENTIS et aL 

(District Court, N. D. Illinois, E. D. March 20, 1916.) 

No. 32349. 

Aliens <§=>32(2) — Exclusion or Chinese — Nécessité for Judiciat Peoceed- 
ings— Statutes. 

Under Act Cong. Feb. 20, 1907, c. 1134, | 21, 34 Stat. 905 (Comp. St. 1913, 
§ 4270), providinig that in case the Secretary of Commerce and Labor shall 
be satisfied that an alien has been found In the United States in violation 
of the act (the gênerai immigration statute), or that an alien is subject to 
déportation under the provisions of the act or any law of the United States, 
he shall cause such alien, wlthin three years after landing or entry, to be 
taken into custody and retumed to the couutry whence he came, as pro- 
vided by section 20 of the act (section 42C9), and under section 43 (section 
42S9), providing that the act shall not be construed to repeal, alter, or 
amend existing laws relating to the immigration or exclusion of CMnese 
persons, or persons of Chinese deseent, the Secretary of Commerce and 
labor may order the déportation of any alien who violâtes the provisions 
of the act of February 20, 1907, as amended, or of any law of the United 
States, except the Chinese Exclusion Law, which requires a formai pro- 
ceeding in court before an order of déportation can be entered. 

[Ed. Note. — For other cases, see Aliens, Dec. Dig. <§=332(2).] 

Habeas corpus by the United States, on the relation of Lem Him, 
against P. L. Prentis and another. Order directed discharging peti- 
tioner from custody. 

Frank T. Milchrist, of Chicago, 111., for petitioner. 

Charles F. Clyne, Dist. Atty., Benjamin R. Epstein and Allan J. 
Carter, Asst. Dist. Attys., ail of Chicago, 111., for the United States. 

CARPENTER, District Judge. The pétition shows that on the 
30th day of August, 1915, Lem Him was taken into custody by the 
immigration authorities of the United States at Chicago, 111. It also 
appears that the petitioner was taken before a commissioner, and 
after a hearing ordered deported by the Secretary of Labor. The 
warrant of déportation recites: 

"That he has been found within the United States in violation of section 6, 
Chinese Exclusion Act of May 5, 1892, as amended by the act of Xoveruber 3, 
1893, being a Chinese laborer not in possession of a certiflcate of résidence, 

(g=For other cases see same topic & KEY-NUMBER iu ail Key-Numbered Digests & Indexes 
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and that he bas been found within the United States in violation of section 
2, Chinese Exclusion Act of November 3, 1893, having secured admission by 
fraud, not having been at time of entry a lawfully domiciled exempt returning 
to résume a lawfully acquired domicile and to follow an exempt pursuit in 
tbis country." 

The petitioner claims that the Immigration Department had no au- 
thority to take him into custody on the charge that he was in this 
country in violation of the Chinese Exclusion Act; that the Judicial 
Department alone has authority to order his déportation. The ques- 
tion raised by this pétition is not new. It has been passed upon ad- 
versely to the petitioner in Ex parte Lam Pui (D. C.) 217 Fed. 456; 
Ex parte Wong Lee Toon (D. C.) 227 Fed. 247; Ex parte Woo Shing 
(D. C.) 226 Fed. 141 ; and by the Court of Appeals for the Third 
Circuit in Sibray v. United States ex rel. Yee Yok Yee, 227 Fed. 15, 

C. C. A. . On the other hand, Ex parte Woo Jan (D. C.) 

228 Fed. 927, holds a contrary view. 

It is admitted that the Chinese Exclusion Act requires a formai 
proceeding in court before an order of déportation can be entered. 
The act of February 20, 1907, contains the following: 

"Section 21. That in case the Secretary of Commerce and Labor shall be 
satisfied tbat an alien has been found in the TJnited States in violation of 
this act, or that an alien is subject to déportation under the provisions of 
this act or of any law of the United States, he shall cause sucb alien within 
the period of three years after landing or entry therein to be taken into 
custody and returned to the country whence he came, as provided by Section 
20 of tbis act." Comp. St. 1913, § 4270. 

Section 43 (section 4289) provides that: 

"This act shall not be construed to repeal, alter, or amend existing laws re- 
lating to the immigration or exclusion of Chinese persons or persons of Chinese 
descent." 

It is urged by the government that the case of United States v. 
Wong You, 223 U. S. 67, 32 Sup. Ct. 195, 56 L> Ed. 354, is conclu- 
sive against the petitioner. In that case the Chinaman entered the 
United States surreptitiously in a manner prohibited by the act of 
February 20, 1907. Any alien entering in the same way would hâve 
been subject to déportation. It was claimed, however, that because 
the petitioner there was a Chinaman he could be deported only under 
the Chinese Exclusion Act. The court said : 

"By the language of the act any alien that enters the oountry unlawfully 
ma y he summarily doported by order of the Secretary of Commerce and 
Labor at any time within three years. It seems to us unwarranted to except 
the Chinese froin this liability because there is an earlier more cumbrous pro- 
ceeding which this partially overlaps. The existence of the earlier laws only 
indicates the spécial solieitude of the government to limit the entrance of 
Chinese. It is the very reverse of a reason for denying to the government a 
better remedy against tliem alone of ail the world, now that one has been 
created in gênerai tenus. To allow the Immigration Act its literal effeet does 
not repeal, alter, or amend the laws relating to the Chinese, as it is pro- 
vided that it shall not, in section 43." 

It will be noted in the Wong You Case that the Chinaman there 
violated a gênerai law applying to ail aliens alike, and it was held that 
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the law applied to him, notwithstanding there was another law which 
applied to Chinamen in particular. 

In the instant case the only delinquency of the Chinaman was a 
violation of the Chinese Exclusion Laws, and not of the alien law in 
gênerai. So that, in my opinion, section 21 of the act of February 20, 
1907, must mean that the Secretary of Commerce and Labor may 
order the déportation of an alien who violâtes the provisions of that 
act, or of any law of the United States, except the Chinese Exclusion 
Law, because section 43 expressly négatives the thought that the 
Chinese Exclusion Law has been repealed. It follows, therefore, that 
the petitioner could not be ordered deported without a judicial pro- 
ceeding, as provided for in the Chinese Exclusion Act. 

With due déférence to the eminent authorities to the contrary, I 
agrée with the learned opinion of Judge Cochran, announced in Ex 
parte Woo Jan, supra. 

An order will be entered, therefore, discharging the petitioner from 
custody. 



In re WHITESIDE. 

(District Court, N. D. Georgia. March 10, 1916.) 

No. 466. 

1. Bankruptcy ®=»262(3) — Liens — Sales Feee from Liens. 

Shortly before bankruptcy, a bank obtained judgment against the bank- 
rupt on a note secured by a deed to land and claimed to be Infected with, 
usury. The référée, over the objection of the bank, ordered the sale of 
the land free from liens. The bank did not subject the question to the 
jurisdiction of the référée by intervention or formai proof of its claim as 
a secured debt, but desired a détermination of the validity of its lien. 
The référée declined to détermine the matter, on the ground that the 
validity of the claim could not be adjudicated by him, unless the bank 
filed proof of its secured debt or an intervention for that purpose. Held, 
that the action of the référée would be approved and the sale permitted, 
leaving the validity of the deed to be determined after the property was 
sold and the proceeds brought into the bankruptcy court. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 365; Dec. 
Dig. <©=262(3).] 

2. Bankruptcy <S=3210 — Liens — Détermination of Validity. 

The question as to the validity of the security deed, because of its 
being infected with usury, could be determined in the bankruptcy court 
as well as elsewhere. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 321-323 ; Dec. 
Dig. <S=>210.] 

In Bankruptcy. In the matter of James T. Whiteside, bankrupt. 
On review of rulings of the référée. Referee's action approved. 

Jas. T. Sisk, of Elberton, Ga., for trustée. 

W. D. Tutt, of Elberton, Ga., and Holden, Shackelford & Meadow, 
of Athens, Ga., for objectors. 

NE WMAN, District Judge. This is an application by E. B. Tate, 
trustée in bankruptcy for James T. Whiteside, for leave to sell the 

1S — ■ B '" r other cases see same topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 



938 230 FEDERAL REPORTER 

real estate free from liens and objections filed thereto by the Bank 
of Elberton. The two reports of the référée, upon which pétition 
to review is filed, are as f ollows : 

"I, Frank L. Upson, one of the référées of said court in bankruptcy, do 
hereby certify that in the course of the proceedings- in said cause before me 
the following question arose pertinent to the said proceeding: 

"Whether or not an order should be made granting leave to the trustée to 
sell a tract of 24.9 acres of land in Elbert county free of ail liens, and par- 
ticularly free of the security deed lien held by the Bank of Elberton, same to 
be divested from the property, and to attach to the proceeds of the sale, to 
such an amount, extent, and dignity as may be by order ofl this court of 
bankruptcy fixed and determined, over the objections made, by the bank, which 
alleged that thel real estate in question was not worth more than its lien 
claim. The trustée denied the validity of the security deed held by the bank. 
An order was made by the référée overruling the bank's objections, and grant- 
ing the trustée leave to sell the property free of liens. 

"Summary of Evidence. 

"James T. Whiteside negotiated a loan through W. O. Jones, representing 
the Bank of Elberton, of which he was président, for $3,817.15, giving his 
note therefor and a security deed on a tract of land of 24Vio acres, and 
paying an interest charge of 10 per cent, for the use) of the money. This 
transaction took place in 1909, and thereafter the note was by Jones trans- 
ferred to the Bank of Elberton and the renewal note was also infected with 
the usurious rate of 10 per cent, interest. In 1913 another security deed to 
the same tract of land was given to secure a note in which was embodied 
the back interest 

"Suit on this note, and the renewal note hereinbefore referred to, was 
brought by the bank, which suit was filed in the city court of Elberton on 
January 20, 1914, and a gênerai judgment obtained thereon on May 11, 1914, 
for $5,543.35, principal, $538.90 interest on judgment, $608.22 attorney's fées, 
besides costs. In this suit no plea or défense was filed. The pétition bring- 
ing suit on said note did not show, nor were there any pleadings in said suit 
showing, usury in said notes, nor did either of said notes show any usury on 
their face. Said judgment was for the full amount appearing on the face of 
said notes sued on to be due thereon. 

"A voluntary pétition in bankruptcy was filed by Whiteside on May 13, 1914, 
and he was adjudged a bankrupt on May 16, 1914, and on May 29, 1914, at 
first meeting of creditors, E. B. Tate was appointed trustée and duly quali- 
fied as such. 

"By stipulation of counsel for trustée and for the bank it was agreed that 
James T. Whiteside testified at his examination (though the stenographer 
f ailed to report it so) that he was insolvent when the suit was brought against 
him, and when the judgment was obtained thereon, in the city court of El- 
berton. 

"The land in question was in the actual and physical possession of the bank- 
rupt when he filed his pétition in bankruptcy, and was taken charge of by 
the trustée. 

"The findings of fact made in my rulings on which the order was based 
are herewith incorporated as a part of this summary." 

The "findings of fact" above referred to are as f ollows: 

"I find that the debt was infected with usury when the money transaction 
was first made between Whiteside and Jones, to secure which a security deed 
was given, and that afterwards the renewal notes carried 10 per cent, in- 
terest, which was charged the bankrupt by the bank. 

"I find that Whiteside was insolvent when the judgment was obtained 
against him by the bank in the city court of Elberton, and that same was 
obtained just a few days before his voluntary bankruptcy pétition was filed 
on which he was adjudged a bankrupt. I find that the land in question was 
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In the bankrupt's possession and that same went into the possession of the 
trustée." 

The second report of the référée is as follows: 

"I, Frank L. TJpson, one of the référées of said court of bankruptcy, do 
hereby certify that in the course of the proceedings in said cause before me 
the following question arose pertinent to the said proceedings: 

"Whether or Dot the validity of the lien claimed by the Bank of Elberton on 
the 29.9 acres of land in question should hâve been passed upon by the réf- 
érée, in view of the fact that no intervention or proof of secured debt had 
been filed by the bank for that purpose. 

"As fully set forth in the certificate preceding, the bank filed objections to 
the allowance of trustee's pétition for leave to sell the land in question free 
of its lien, and alleged that it roade its appearance 'for the sole and only 
purpose of objecting to the sale of the real estate of said bankrupt, free of 
liens,' and by amendaient filed it does not modify the limited appearance made 
by it, although insisting that it had a valid lien, and that the land was worth 
less than the amount of its lien claim. 

"It is my understanding of the law that a référée cannot In a summary 
manner adjudicate the validity of a creditor's lien claim, unless that créd- 
iter files a proof of its secured debt, or an intervention, expressly for that 
purpose. 

"It is held in the case of In re Henderson, 206 Fed. 139, 30 Am. B. R. 468, 
that the validity of the lien claim of a créditer could not be determined by a 
summary proceeding before a référée, although in this case the converse of 
the principle therein ruled is invoked, which is that the validity will not be 
determined for the bank, unless it files an intervention or a proof of its claim 
for that purpose. In the case cited the créditer objected to the détermination 
of the validity, and in this case the bank desires it ; but in neither case did 
the créditer subject the question to the jurisdiction of the referee's court by 
intervention or by formai proof of its claim as a secured debt. 

"Said question is certified to the judge for his opinion thereon." 

[1,2] I hâve had considérable doubt about the proper direction to 
give this case, as it involves rather difficult légal questions. I hâve 
finally concluded, however, that the right thing for me to do is to ap- 
prove the action of the référée, and let the trustée sell the lands; the 
question as to the validity of the lien of the bank to be heard in the 
bankruptcy court. The question of the validity of the security deed, 
because of its being infected with usury, can be there determined as 
well as elsewhere. To décide otherwise would be to décide the ques- 
tion now in favor of the Bank of Elberton, and I am not prepared 
to do that. I think, after the property is sold and the proceeds of 
the sale brought into the bankruptcy court, we can, after careful ar- 
gument and considération by the court, détermine better what are the 
respective rights of the bank and the trustée in bankruptcy. 

The action of the référée is approved. 



94Q 230 FEDERAL REPORTER 

UNITED STATES v. ILLINOIS CENT. R. CO. 

(District Court, E. D. Louisiana. February 5, 1916.) 

No. 2975. 

1. Carriers <©=»32(2) — Charges — Discriminations — Switciiing Charges. 

An importer of bananas had a contract with Z. under which ail ripe 
bananas and ail bananas that were turning ripe became bis property. 
Upon the arrivai of a ship a railroad would furnish cars to move the 
cargo, and, as the track on which cars for the ripe bananas were usually 
placed held only flve cars, the five cars first placed, when loaded, were 
hauled off to sorne convenient team track in the sarne yard. There they 
were disposed of from the cars to local buyers ; a srnall percentage of the 
cars being shipped to other points. Held, that this movement of the cars 
from the wharf track to the team track was for the beneflt of Z., and 
not solely for the convenience of the railroad company, and the Com- 
pany was required to collect therefor a switching charge, contained in 
its tariffs and schedules on file with the Interstate Commerce Commis- 
sion. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. § 84; Dec. Dig. 
<g=>32(2).] 

2. Commerce <3=a27— Charges — Discriminations — Switciiing Charges — "In- 

terstate Commerce." 

The movement was an Interstate movement, within the jurisdiction of 
the Interstate Commerce Commission, asi the intention of the shipper as 
to the ultimate destination at the time freight starts is thel test of ita 
character, and the entire movement of the ripe bananas from the planta- 
tion to the team track was a continuous voyage for Z.'s account; the 
fruit becoming automatically his property aa it began to turn ripe, and 
not remaining the property of the importer until separated from the un- 
ripe fruit at the wharf. 

[Ed. Note. — For other cases, see Commerce, Cent. Dig. § 25; Dec. Dig. 
<©=27. 

For other définitions, see Words and Phrases, First and Second Séries, 
Interstate Commerce.] 

Criminal prosecution by the United States against the Illinois Central 
Railroad Company. Judgment for the United States. 

Joseph W. Montgomery, Asst. U. S. Atty., of New Orléans, La., 
and H. B. Dnncan, for the United States. 

W. Catesby Jones, of New Orléans, La., for défendant. 

FOSTER, District Judge. In this case an indictment was returned 
against the défendant for failing to collect a switching charge of $2 
per car, as per its tariffs and schedules on file with the Interstate Com- 
merce Commission, for moving certain cars for account of S. Zemur- 
ray from the wharf to another part of its levée yard. 

The défendant pleaded not guilty, waived the jury, and the case is 
submitted to me on an agreed statement of facts and some slight tes- 
timony to supply missing détails in the agreement. There is no dispute 
as to the facts, however, and they are as f ollows : 

Zemurray has a contract with the United Fruit Company by which 
ail the bananas imported by the Fruit Company which are ripe and 
turning ripe become his property. 

«g^jFor other cases see same topie & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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Before a ship arrives, the railroad is notified and furnishes cars to 
move the cargo. The wharf track on which empties for ripes are 
usually placed holds five cars. There are usually more than five cars 
of ripes in a cargo, and as soon as the five cars first placed are loaded 
they are hauled off to some convenient team track in the same yard. 
There the ripe bananas are disposed of f rom the cars to local buyers ; 
the railroad allowing five days' storage without demurrage and making 
no charges for the switching. A small percentage of the cars is ship- 
ped to other points, both in and out of the state. 

Under the contract the Fruit Company must deliver and Zemurray 
must receive ail the ripe and turning bananas, and agents of both par- 
ties jointly separate and classify the fruit on the wharf as it cornes out 
of the ship. The bananas, of course, ail corne from foreign countries. 

The défendant contends the switching of the cars is for its own con- 
venience and does not constitute a movement; but, if it be considered 
a movement, it is purely local, and not within the jurisdiction of the 
Interstate Commerce Commission. 

[ 1 ] I must disagree with both of thèse contentions. It is cleaf that, 
unless the cars are hauled from the wharf to a convenient team track, 
Zemurray could not do his local business conveniently, and the service 
is purely for his benefit. If he could sell his fruit on the wharf, there 
would be no need of the railroad furnishing cars at ail. 

[2] It is equally clear that the movement is interstate in its charac- 
ter. It would be useless to attempt to analyze and distinguish the many 
décisions dealing with the subject, for it is well settled that the inten- 
tion of the shipper as to the ultimate destination at the time the freight 
starts is the test of its character, regardless of whether the voyage is 
temporarily broken, more than one carrier transports it, or it moves 
on through or local bills of lading. There could be no doubt that ail 
the parties hère intended that the ultimate destination of the ripe 
bananas should be the team tracks. The business is continuous and 
systematic, and some part of each cargo goes to Zemurray. It will not 
do to say delivery is made to Zemurray at the end of the ship's tackles, 
for the fruit becomes automatically his property as it begins to turn 
ripe, and the subséquent séparation of it is a mère détail. Ail parties 
know at the time a cargo starts from Central America that a portion 
of it belongs to Zemurray by the inévitable force of circumstances ; 
and the entire movement from plantation to team track is a continuous 
voyage for his account. 

In my opinion the défendant is guilty as charged on ail counts, and 
there will be a judgment accordingly. 
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TJNITED STATES Y. CHENNAULT. 

(District Court, E. D. Louisiana. January 26, 1916.) 

No. 2978. 

INDICTMENT AND INFORMATION <©=>6 JURISDICTION OF COUKT — DIVISION. 

Judicial Code (Act Cong. March S, 1911, e. 231) § 53, 36 Stat. 1087 (Comp. 
St. 1913, § 1035), providing that ail prosecutions for crimes sliall be had 
within the division where the same were committed, unless transferred 
on defendant's application, changea the former law, wbich required trials 
only to be bad in such division, and an indictment cannot now, as fornier- 
ly, be found in a division otber tban the one in wbich the offense was com- 
mitted. 

[Ed. Note. — For other cases, see Indictment and Information, Cent. Dig. 
§§ 29-33; Dec. Dig. ®=>6.] 

Claire L. Chennault was convicted of violating the Mann White 
Slave Law, and he moves for a new trial. Motion granted. 

Joseph W. Montgomery, Asst. U. S. Atty., of New Orléans, La. 
George Wesley Smith, of New Orléans, La., for défendant. 

FOSTER, District Judge. In this case the défendant was indicted 
for a violation of the Mann White Slave Law (Act Cong. June 25, 
1910, c. 395, 36 Stat. 825 [Comp. S't. 1913, §§ 8812-8819]). The of- 
fense was committed in the Bâton Rouge division of the Eastern dis- 
trict of Louisiana, but the indictment was found by a grand jury sit- 
ting in the New Orléans division, though impaneled and sworn for 
the entire district. On motion of the United States attorney, the in- 
dictment was transferred to Bâton Rouge for trial. The défendant 
interposed a timely demurrer to the jurisdiction, on the ground mat 
the indictment had not been returned in the Bâton Rouge division, and 
hence the prosecution was not had in that division in accordance with 
section 53, Judicial Code. The demurrer was overruled, and the case 
proceeded with to a conviction. The same question is now presented 
on a motion for a new trial. 

Until now it lias been the custom in this district to impanel a grand 
jury only at New Orléans and then proceed as was done in this case. 
This was far more convenient to the government and the witnesses, 
and not a hardship, nor in the slightest degree unfair, to the accused. 
Under the wording of the former statute (Act Aug. 13, 1888, c. 869, 
25 Stat. 438), creating the Bâton Rouge division, and the décision in 
Logan v. United S'tates, 144 U. S. 263, 12 Sup. Ct. 617, 36 L. Ed. 429, 
there could be no doubt as to the validity of indictments so found and 
transferred, and the question was never heretofore raised, although 
the custom continued after the adoption of the Judicial Code. Section 
53, Judicial Code, however, makes a material change in the law. The 
part applicable is as f ollows : 

"When a district contains more than one division, * * * ail prosecu- 
tions for crimes or offenses shall be had within the division of such districts 
where the same were committed, unless the court, or the judge thereof, upon 
the application of the défendant, shall order the cause to be transferred 
* * * to another division of the district." " 

<g=>For other cases see same topie & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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The former act was construed as merely requiring the trial to be 
had in the division where the crime was committed. The finding of 
the indictment is no part of the trial. By the Judicial Code the prose- 
cution must be had in the division. In Post v. United States, 161 U. 
S. 583, 16 Sup. Ct. 611, 40 L. Ed. 816, the Suprême Court considered 
a statute creating divisions in the district of Minnesota, reading as f ol- 
lows : " * * * Ail criminal proceedings instituted for the triaj 
of offenses against the laws of the United States arising in the district 
of Minnesota, shall be brought, had, and prosecuted in the division of 
said district in which such offenses were committed" — and held that 
the court sitting in one division was without jurisdiction to receive 
indictments for crimes committed in another division. There is no ap- 
préciable différence in meaning between the Minnesota statute and sec- 
tion 53, Judicial Code. The finding by the grand jury of an indictment 
and its return into court is the beginning of a criminal prosecution. 
Virginia^. Paul, 148 U. S'. 107, 13 Sup. Ct. 536, 37 L. Ed. 386. If a 
prosecution for crime must be had in the division where the crime is 
committed, necessarily ail of the prosecution must be had there, and 
hence the indictment must be first returned into court in that division. 

The motion for a new trial will be granted, with leave to the de- 
fendant to renew the demurrer. 



UNITED STATES v. VACCARO BROS. & CO. et aL 

(District Court, E. D. Louisiana. January 5, 1916.) 

No. 15150. 

1. Aliens ®=»31 — Admission or Aliens tjndeb Bond — Authoeitt to Requibe. 

Under Act April 29, 1902, c. 641, § 2, 32 Stat. 176 (Comp. St. 1913, § 
4338), authorizing the making of rules and régulations to govern the 
admission of Chinese persons into the United States, the Secretary of 
Commerce and Labor had authority to make a rule requiring the giving of 
a bond as a condition to the admission of Chinese seamen on shore leave, 
since while they were not, as sailors, within the terms of the Chinese Ex- 
clusion Acts, they would becorne laborers, within those acts, if they de- 
serted their ships and remained in the country. 

[Ed. Note. — For other cases, see Aliens, Dec. Dig. <®=>31.] 

2. Aliens ©=31 — Admission or Axiens under Bond — Right of Action on 

Bond. 

A régulation of the Secretary of Commerce and Labor required a bond 
in the penalty of $500 for each Chinese seaman discharged or granted 
sh'ore leave at ports of the United States, to secure their departure from 
the United States within 30 days. Pursuant thereto, a bond was given, and 
three members of a ciew were granted shore leave, and deserted, and 
failed to départ within 30 days. Held, that a suit by the United States 
for the penalty of the bond was not oppressive and inéquitable, as the 
penalty would hardly do more than récompense the government for the 
expense of arresting and deporting such seaman. 

[Ed. Note. — For other cases, see Aliens, Dec. Dig. <®=>31.] 

At law. Suit by the United States against Vaccaro Bros. & Co. and 
others. On exception to the pétition. Exception overruled. 

<S=}For other cases see same topic & KBY-NUMBER in ail Key-Numbered Digests & Indexe» 
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Joseph W. Montgomery, Asst. U. S. Atty., of New Orléans, La. 
Denegre, Leovy & Chaffe, of New Orléans, La., for défendants. 

FOSTER, District Judge. This is a suit to collect a penalty on a 
bond given to guarantee the return of certain Chinese sailors of the 
steamship Tinhow granted shore leave. The défendants except on the 
ground that the pétition discloses no cause of action. 

Under the authority of section 2 of the Acf of April 29, 1902, the 
Secretary of Commerce and Labor adopted rule 7 of the Régulations 
Governing the Admission of Chinese, as f ollovvs : 

"To prevent violations of laws by Chinese seamen, discharged or granted 
shore leave at ports of the United States, bond with approved security, in 
the penalty of flve hundred dollars for each. such seanian, shall be exacted for 
his departure from and out of the United States - within thirty days." 

The pétition avers the giving of the bond, which is annexed as an 
exhibit, and that three members of the crew of the steamship Tinhow 
were granted shore leave in Boston and deserted, and thereafter failed 
to départ from the United States within 30 days from the date of the 
bond. 

[1] The défendants attack the authority of the Secretary of Com- 
merce and Labor to exact a bond for the granting of shore leave to 
Chinese sailors, and set up that, as sailors, they are not within the terms 
of the Chinese Exclusion Acts. Granting that this is so, still it is rea- 
sonably certain that, when sailors désert their ships and remain in the 
country, they become laborers within the full meaning of the term, and 
in my opinion the Secretary of Commerce and Labor had the authority 
to exact the bond in question by virtue of the statute giving him the 
right to make rules and régulations to govern the admission of Chinese 
persons into the United States. Furthermore, it seems that the bond 
was not extorted colore officii, but was voluntarily given, and theref ore 
may be collected, although not strictlv authorized by law. Moses v. 
United States, 116 U. S. 571, 17 Sup.Ct. 682, 41 L. Ed. 1119. 

[2] And it would seem the bond was not without considération, as 
it would be practically impossible to maintain Chinese crews on ves- 
sels trading regularly with the United States, unless they could be 
granted shore leave. Undoubtedly, the government could exact un- 
der the existing laws very onerous conditions for this permission. By 
the giving of the bond ail of this is avoided. Nor is the suit of the 
United States oppressive and inéquitable, as thèse Chinese persons, 
having deserted their ship and entered into the country, would hâve 
to be arrested and deported, and the pénal sum of the bond would 
hardly do more than recompense the government for the expense in- 
volved. 

The exception will be overruled, and the défendant be allowed 10 
days in which to answer. 
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McDANTEL et al. v. HOLLAND. 

HOLLAND v. McDANIEL et al. 

(Circuit Court of Appeals, Eightb Circuit. March 25, 1916. Rehearing 
Denied May 4, 1916.) 

Nos. 4461, 4467. 

1. Indiaks <@=o27(5) — Rigiit to Sue — Removal or Restrictions. 

A citizen of the Cherokee Nation, who became a citizen of the United 
States by Act March 3, 1901, c. 868, 31 Stat. 1447, bas the right, after at- 
taining his majority, to sue in éjectaient to recover allotted lands con- 
veyed by him while he was a minor, notwithstanding the right of the 
United States to sue to recoyer lands in cases where the Indians are still 
subject to restrictions, 

[Ed. Note. — For other cases, see Indians, Cent. Dig. § 19; Dec. Dig. 
®=>27(5).] 

2. Indians @=3l3 — Documentary Evidence — Concltjsiveness. 

Under Act May 27, 1908, c. 199, § 3, 35 Stat. 313, providing that the en- 
rollment records of the Connnissioner to the Five Clvilized Tribes should 
be conclusive évidence as to the âge of an enrolled citizen or freedman, 
the enrollment record, giving the âge of an Indian as 9 years, is conclu- 
sive that on that date he had passed his ninth birthday and had not yet 
reached his tenth, but is not conclusive that he was exactly 9 years of 
âge on that day, and does not establish that he was a minor when he made 
a conveyance of land one month less than 12 years thereafter. 

[Ed. Note.— For other cases, see Indians, Cent. Dig. § 30; Dec. Dig. 
v ®=»13.] 

3. Statutes <§^219 — Extbinsio Aids to Construction — Construction by 

Department. 

A ruling of the Commissioner of the General Land Office that the de- 
partment should hold that the âge of a citizen of the Five Clvilized Tribes 
as given in the application for enrollment should be construed, for the 
purposes of the government, as representing the âge of the applicant at 
that time, and that the date of the application should be held to be the 
anniversary of the date of the birth, except where the records show oth- 
erwise was not a construction of Act May 27, 1908, c. 199, § 3, 35 Stat. 313, 
providing that the enrollment should be conclusive évidence as to the âge 
of the Indian and entitled to weight as a construction by the department 
having charge of the enforcement of the act, but was merely an adminis- 
trative plan adopted for the purposes of the government, and does not ren- 
der the enrollment showing the âge only by years conclusive as to the date 
of birth against a purchaser of land f rom the Indian. 

[Ed. Note. — For other cases, see Statutes, Cent. Dig. §§ 296, 297; Dec. 
Dig. ®=>219.] 

In Error to the District Court o.f the United States for the Eastern 
District of Oklahoma ; Ralph E. Campbell, Judge. 

Ejectaient by Robert L. Holland against William H. McDaniel and 
another. Judgment for plaintiff, and défendants bring error, and 
plaintiff also brings error to so much of the judgment as related to the 
damages. Reversed, and new trial granted, and plaintiff's writ of 
error dismissed. 

Charles B. Rogers, of Tulsa, Okl. (F. A. Fulghum, of Tulsa, Okl, 
on the brief), for plaintiff. 

George S. Ramsey, of Muskogee, Okl. (L. A. Carlton, of Houston, 

(§=3For other cases see same topie & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
230 F.— 60 
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Tex., W. A. Chase, of Nowata, Okl., and Edgar A. De Meules and 
Malcolm E. Rosser, both of Muskogee, Okl., on the brief), for défend- 
ants. 

James B. Diggs, of Tulsa, Okl., as amicus curiœ. 

Before SANBORN and CARLAND, Circuit Judges, and TRIE- 
BER, District Judge. 

CARLAND, Circuit Judge. This is an action of ejectment by Hol- 
land, hereafter called plaintiff, to recover the possession of the S. E. V± 
of the N. E. % and the E. y 2 of the S. W. % of the N. E. 1/4 of sec- 
tion 16, township 28 N., range 14 E., state of Oklahoma, and damages, 
from William H. McDaniel and the Paraffine Oil Company, hereafter 
called défendants. The plaintiff recovered judgment for the posses- 
sion of the demanded premises and damages for the détention thereof . 
The défendants sued out a writ of error from this judgment. The 
plaintiff also sued out a writ of error from the judgment so far as it 
related to damages. A jury was waived and the action tried to the 
court. At the close of ail the évidence counsel for défendants made 
the f ollowing requests : 

"(1) Défendants reqnest the court to flnd that the enrollment records of the 
Commissioner to the Five Civilized Tribes do not show or prove that plaintiff, 
Robert L. Holland, was a minor and less than twenty-one (21) years of âge 
on September 25, 1912. 

"(2) Défendants further reqnest the court to find that the enrollment records 
of the Commissioner to the Five Civilized Tribes show that plaintiff, Robert 
L. Holland, was more than twenty-one (21) years of âge on September 25, 1912. 

"(3) Défendants request the court to render judgment against the plaintiff 
and in favor of them, because there is no évidence to support a judgment for 
plaintiff." 

Thèse requests were denied and an exception allowed. The évi- 
dence was as follows: On July 17, 1906, by homestead patent from W. 
C. Rogers, Principal Chief of the Cherokee Nation approved by the 
Secretary of the Interior, April 5, 1906, plaintiff became vested with 
the title to the E. y 2 of the S. W. y 4 of the N. E. y 4 of section 16, 
township 28, range 14, hereinbefore mentioned. By allotment patent 
from W. C. Rogers, Principal Chief of the Cherokee Nation, ap- 
proved by the Secretary of the Interior September 5, 1906, plaintiff 
became vested with the title to the S. E. r A of the N. E. % of the above 
section and range. Both patents were filed for record April 24, 1907, 
and delivered to the plaintiff June 7, 1907. On September 25, 1912, 
plaintiff by warranty deed in considération of the payment of $2,000 
conveyed the above lands to the défendant McDaniel. September 5, 
1913, McDaniel executed and delivered a lease of the land to one C. 
C. Webber. October 13, 1913, Webber assigned the lease to. W. C. 
Guiler and C. E. Deloe. On October 16, 1913, Guiler and Deloe as- 
signed the lease to the défendant Paraffine Oil Company. From the 
records of the Commission to the Five Civilized Tribes there was intro- 
duced in évidence by counsel for the plaintiff a record pertaining to 
the enrollment of Robert Lee Holland, the plaintiff, as a Cherokee 
citizen. This record showed that Robert Lee Holland was enrolled as 
a Cherokee citizen by blood October 11, 1900, on the application of 
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William G. Holland, his father. The application of William G. Hol- 
land asked for the enrollment of himself , wif e, and children as Chero- 
kee citizens. The testimony taken by the Commission on said appli- 
cation October 11, 1900, shows that the father when asked as to the 
âge of his child Robert Lee Holland testified as f ollows : 



"Q. Glve me the name of the next child? 
old is he? A. He is about nine, I gucss." 



A. Robert Lee Holland. Q. How 



As a part of the record of enrollment by the Commission there was 
introduced what is called the original census card, which represents 
the finding and judgment of the Commission on the application of 
William G. Holland as to the facts therein stated. So far as the ques- 
tion of the âge of Robert Lee Holland is concerned the census card 
contained the f ollowing entries : 



Résidence: Cooweescoowee District. Cherokee Nation. 
Post Office: Dewey. 



Cherokee Roll. 



Dewey 
Roll No. 



Name. 



Relatiouship 






to person 


Age 


Sex 


first named. 








32 


M 


Wife 


23 




Son 


12 


M 


u 


9 


" 




October 


11, 1900. 



Blood. 



10416 
10417 
10418 
10419 



1. Holland, William G. 

2. " Rachel 

3. " Jesse W. 

4. " . Robert L. 



Full 

% 



At the lower right-hand corner of the census card that was intro- 
duced in évidence by the plaintiff appear the f ollowing words and fig- 
ures: "Date of application for enrollment, Oct. 11, 1900." It was 
shown by évidence introduced by the défendants that the words "Date 
of application for enrollment" were placed upon the card bef ore "Oct. 
11, 1900," long after the census card had been made ont, and that they 
were placed upon the card so that persons examining the record might 
know what the word and figures "Oct. 11, 1900," meant. It appeared 
from the évidence that the census card originally simply contained the 
word and figures, "Oct. 11, 1900." There is no question, however, 
but that the date mentioned was the date of the enrollment. The date 
of birth of the plaintiff did not appear from any évidence introduced 
unless the census card showed it. It appeared also from the évidence 
that the Paraffine Oil Company was in possession of the premises en- 
gaged in exploring and mining the same for oil and gas. 

[ 1 ] Counsel for défendants offered évidence which they claim tend- 
ed to contradict the finding of the Commission to the Five Civilized 
Tribes as to the âge of the plaintiff, Robert Lee Holland. The sever- 
al offers were denied, but as we view the case it is not necessary to 
consider the rulings of the court on said offers. It was objected by 
demurrer to the pétition of the plaintiff that he had no capacity to sue. 
We do not think this contention has any merit. Plaintiff is a citizen 
of the Cherokee Nation, and by virtue of the act of Congress of Mardi 
3, 1901 (31 Stat. 1447), became a citizen of the United States, and at 
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the date of the commencement of this action September 30, 1914, he 
possessed every right, privilège, and immunity enjoyed by any other 
citizen of the United States, so far as the right to commence this ac- 
tion is concerned. It does not appear anywhere in the record that on 
the date mentioned he was subject to any disability that disqualified 
him f rom instituting this action. Counsel for défendants cite the cases 
of Heckman v. United States, 224 U. S. 413, 32 Sup. Ct. 424, 56 L. 
Ed. 820; Goat v. United States, 224 U. S. 459, 32 Sup. Ct. 544, 56 L. 
Ed. 841 ; Mullen v. United States, 224 U. S. 448, 32 Sup. Ct. 494, 56 
L. Ed. 834; Bowling v. United States, 233 U. S. 528, 34 Sup. Ct. 
659, 58 L. Ed. 1080, as supporting their contention. Thèse cases sim- 
ply maintain the right of the United States to institute actions in equi- 
ty to enf orce the rights of the government and of the Indians in cases 
where the Indian is subject ta restrictions. We do not find, and would 
not expect to find, any décision that after the restrictions hâve ail been 
removed from the Indian he may not maintain an action like the one 
at bar. 

[2] The right of the plaintif? to recover possession of the land in 
controversy is based upon the following claim: That the enrollment 
record shows the âge of Robert Lee Holland to hâve been nine ycars 
at the date of enrollment, to wit: October 11, 1900, and also that this 
date was his ninth birthday. Hence Holland would not arrive at the 
âge of 21 years until October 11, 1912,. therefore, his deed to McDan- 
iel made on the 25th of September of that year is null and void under 
the act of Congress of May 27, 1908 (35 Stat. 312). The important 
question therefore is whether the évidence introduced at the trial 
showed the plaintiff, Robert Lee Holland, to hâve been less than 21 
years of âge when he executed and delivered the deed to Mc.Daniel for 
the land in question, and not whether he was 9 years of âge on Octo- 
ber 11, the date of his enrollment. Section 3 of the above act of Con- 
gress provides : 

"That the rolls of citizenship and of freedmen of the Five Civilized Tribes 
approved by the Secretary of the Interior shall be conclusive évidence as to the 
quantum of Indian blood of any enrolled citizen or freedman of said tribes 
and of no other persons to détermine questions arising under this act, and the 
enrollment records of the Commissioner to the Five Civilized Tribes shall 
hereafter be conclusive évidence as to the âge o£ said citizen or freedman. 
» * » " 

We may accept the record introduced, as conclusive that the plaintiff 
was nine years of âge at the date of the enrollment October 11, 1900; 
but this does not prove that he was a minor on September 25, 1912, as 
the finding by the Commission that he was nine years of âge on Octo- 
ber 11, 1900, is entirely consistent with the fact that he had arrived at 
the âge of 9 years at any time within one year prior to October 11, 
1900, for after arriving at the âge of nine years he would be 9 until 
he arrived at the âge of 10, which would be a period of one year. 

[3] The claim on the part of counsel for plaintiff that the date Oc- 
tober 11, 1900, must be conclusively held to be the ninth birthday of the 
plaintiff seems to hâve arisen in this way. On the 24th day of August, 
1908, and within one month after the act of May 27, 1908, above re- 
ferred to, went into effect, Mr. Leupp, Commissioner of the General 
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Land Office, addressed the following letter to the Secretary of the 
Interior : 

"3—2833 
"Land 56330—1908 E B H August 24, 1908. 

"Subject: Computation of Ages of Citizens of Five Civilized Tribes. 
"The Honorable, the Secretary of the Interior. 

"Sir: I hâve the honor to invite your attention to the inclosed letter of 
August 14, 1908, froin J. G. Wright, Commissioner to the Five Civilized Tribes, 
inclosing letters from R. D. Wellborne, ChicUasha, Okl., of August 12, 1908, 
and C. D. Wolfe, Wewoka, Okl., of August 13, 1908, asking that a rule be laid 
down for a computation of the âges of citizens of the Five Civilized Tribes. 
He says that thèse are but two of numerous inquiries that he has received re- 
garding the same subject, and he believes that the department should pass on 
the question at an early date. 

"He présents the proposition in this manner: 

"Whether a citizen of the Cherokee Nation whose âge appears on the final 
roll as fourteen years, the roll being approved as of September 1, 1902, should 
be considered as not having reached his majority until September 1, 1908, 
even though it could be clearly established that he was born on April 15, 
1887, and would be twenty-one years of âge on April 15, 1908. 

"He reports that there is nothing in the records of his office to establish the 
exact âge of any citizen except where birth affidavits hâve been required, and 
in ail thèse cases the persons in connection with whose enrollment such affida- 
vits were required, still lack several years of their majority. In the other 
cases, testimony was taken regarding the âge of persons for whom applica- 
tion was made, but the answer given in every case, so far as an examination 
of the records shows, is given in years only, and, while the âge is probably 
that of the nearest year, Mr. Wright says he believes that it may refer to the 
âge of the applicant on his last birthday or his next subséquent birthday, and 
he expresses the opinion that this character of record leaves the question of 
âge in doubt. 

"It is very seldom that a person on being asked his own âge, or the âge of 
any one else, gives any other than the âge at the last birthday. The rule is 
so uuiversal, in the opinion of the office, as to justify a holding that in ail 
cases where the âge of a minor is given by parents or relatives, the âge given 
relates to the last preceding birthday. The act of Congress approved May 27, 
1908 (Public No. 140) provides (section 3): 

" * ' * * the enrollment records of the Commissioner to the Five Civilized 
Tribes shall hereafter be conclusive évidence as to the âge of said citizen or 
freedman. 

"It was necessary that a rule be laid down with référence to the determin- 
ing of âges of enrolled minors in the Five Civilized Tribes to prevent the pro- 
duction of fraudulent proof as to âge by persons who purported to take ad- 
vantage of the lack of âge and expérience of allottees, and Congress decided 
that the records of the Commissioner to the Five Civilized Tribes should be 
the criterion of âge because the presumption would be that at the time appli- 
cation was made for enrollment no circumstances existed that tended to in- 
duce misrepresentations regarding the âges of persons in behalf of whom proof 
was being subrnitted. 

"The office recommends that the department hold that the âge of any citi- 
zen or freedman of the Five Civilized Tribes as given in the application for 
enrollment shall be construed for the purposes of the government, as repre- 
senting the âge of the applicant at that time, and that the date of the appli- 
cation shall be held to be the anniversary of the date of birth, except where 
the records show othericise. 

"Very respectfully, F. B. Leupp, Commissioner." 

On August 27, 1908, the recommendation of the Commissioner was 
approved by the Secretary of the Interior. This recommendation of 
the Commissioner, approved by the Secretary, is claimed to be a con- 



950 230 FEDERAL REPORTER 

struction of section 3 of the Act of May 27, 1908 (35 Stat. 312), by 
the départaient of the government having charge of the enforcement 
thereof , and as such to be entitled to great weight, but the clause read- 
ing, "and that the date of the application shall be held to be the an- 
niversary of the date of birth except where the records show other- 
wise," was not a construction of the statute, but was a plan adopted by 
the Land Department "for the purposes of the government," in the 
administration of the duties devolved upon it in connection with 
Indian lands. It may be conceded to hâve been a convenient plan for 
the purposes of the government, and no donbt as between the govern- 
ment and the Indian it was workable, but as against the défendants in 
this action it was, and is, a pure fiction, not supported by even a prob- 
ability. If in this case the question was whether or not the plaintiff 
was nine years of âge on October 11, 1900, the judgment of the Com- 
mission under the statute would be conclusive, but as we hâve before 
indicated that is not the question. The question hère is was the plain- 
tiff a minor on September 25, 1912; that question the enrollment rec- 
ord introduced in évidence did not détermine, and of course, is not 
conclusive. The enrollment record introduced in évidence left the 
date of birth of the plaintiff an open question to be established by 
compétent évidence. We do not wish, however, to be understood as 
deciding this would be so in cases where the Commission has found the 
date of birth on an application for enrollment. 

It, therefore, seems clear to us that there was not sufficient évidence 
introduced from which the court was authorized to find that the plain- 
tiff was a minor on September 25, 1912, and for this reason the judg- 
ment below must be reversed and a new trial granted, and it is so or- 
dered. No. 4467 is dismissed. 



UNITED STATES v. NESS. 

(Circuit Court of Appeals, Eighth Circuit. February 16, 1018.) 

No. 4408. 

1. Aliens <§=67 — Natubalization — Jurisdiction of Courts. 

Under Act June 29, 1906, c. 3592, § 3, 34 Stat. 596 (Comp. St. 1913, § 
4351), conferring jurisdiction to naturalize aliens on state courts of record 
having jurisdiction in actions at law or equity in which the amount in 
controversy is unlimited, and section 4 (section 4352), requiring the appli- 
cant for citizenship to file a pétition, and providing that at the time of 
filing the pétition there shall be filed a certificate from the Department of 
Commerce and Labor stating the date, place, and nianner of the 
petitioner's arrivai in the United States, the absence of such a certificate 
did not deprive a state court of jurisdiction, as the court had jurisdic- 
tion to décide not only whether the pétition and the petitioner's procédure 
were sufticient, but also to détermine whether the absence of the certificate 
was fatal to the petitioner's right to be admitted as a citizen. 

[Ed. Note.— For other cases, see Aliens, Cent. Dig. §§ 131-137; Dec. 
Dig. ©=67.] 

©=>For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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2. Aliens €=71%, New, vol. 7 Key-No. Séries — Naturamzation — CancellA' 

tion of Cebtificates — Review, 

Under Act June 29, 1906, c. 3592, § 15, 34 Stat. 601 (Comp. St. 1913, g 
4374). renuirinsr United States attorneys to institute proceedings to set 
aside and cancel certiflcates of citizenship on the ground o£ fraud or on 
the ground that the certiflcate was illegally procured, such a proceeding 
is a suit in equity to be considered and decided in accordance with the 
rules and principles applicable to such suits, and the décision of the 
lower court must be presumed to be correct unless some obvious error of 
law or some serious mistake of fact clearly appears. 

3. Aliens <§=>71%, New, vol. 7 Key-No. Séries — Naturalisation — Cancella- 

TION OF CEETIFICATES GBOTJNDS "ILLEGALITY." 

An alien who entered the United States from Canada did not know 
that any formalities were required and saw no person purporting to be 
an immigration commissioner. When he applied for admission to citizen- 
ship, he was unable to procure and file the certificate from the Department 
of Commerce and Labor as to his arrivai in the United States, required 
by Act June 29, 1906, c. 3592, § 4, 34 Stat. 596 (Comp. St. 1913, § 4352), 
but he possessed every essential qualification for admission and he proved 
every fact required to be stated in such certiflcate. The question as to 
his right to admission without the certificate was raised and decided by 
the court in his favor. Held, that the certificate was not illegally pro- 
cured so as to be subject to cancellation under section 15 (section 4374), 
even though the court made a mistake in failing to require the certificate 
as a condition of its decree, as "illegality" signifies that which is con- 
trary to the established principles of the law. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Illegality.] 

4. Aliens <s=>68 — Natuealization — Pebsons Entitled to be Natubalized. 

Notwithstanding the absence of such certificate, the courts décision 
admitting him to citizenship was just and right. 

[Ed. Note.— For other cases, see Aliens, Cent. Dig. §§ 138-145 ; Dec. Dlg. 
<g=>68.] 

Appeal from the District Court of the United States for the North- 
ern District of Iowa ; Henry T. Reed, Judge. 

Suit by the United States against Iver Engebretsen Ness to can- 
cel a certificate of citizenship. From a decree dismissing the com- 
plaint (217 Fed. 169), the government appeals. Affirmed. 

M. R. Bevington, of St. Louis, Mo. (F. A. O'Connor, U. S. Atty., 
of New Hampton, Iowa, on the brief), for the United States. 

D. M. Kelleher and B. J. Price, both of Ft. Dodge, Iowa, for ap- 
pellee. 

Before SANBORN and CARLAND, Circuit Judges. 

SANBORN, Circuit Judge. Is a certificate of citizenship issued 
by a court after notice, évidence, and hearing, to an alien proved to 
be entitled in every other respect to receive it, "illegally procured" 
because he failed to attach to his pétition for naturalization a cer- 
tificate from the Department of Commerce and Labor stating the 
date, place, and manner of his arrivai in the United States? This is 
the only question it is necessary to décide in order to dispose of this 
case, although many others are discussed in the briefs of counsel. 
The question arises in this way: Section 4 of the Act of June 29, 

®=»For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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1906,34 Stat. 596, 597, U. S. Comp. Stat. 1913, § 4352, provides that 
an alien may be admitted to become a citizen of the United States in 
the following manner, and not otherwise, and then prescribes many 
things that he shall do, among them that he shall file a pétition in 
vvriting signed by him in his own handvvriting and duly verified, in 
which pétition he shall state his full name, his place of résidence, his 
occupation, if possible, the date and place of his birth, the place from 
which he emigrated, the date and place of his arrivai in the United 
States, and, if he entered through a port, the name of the vessel on 
which he arrived, and more than a dozen other facts, and that at the 
time of filing his pétition there shall be filed with the clerk of the court 
a certificate from the Department of Commerce and Labor "stating 
the date, place, and manner of his arrivai in the United States, 
* •* * which certificate * * * shall be attached to and made 
a part of said pétition." Section 15 of the same act imposes upon the 
United States attorney for the district in which the naturalized citizen 
résides the duty, upon good cause shown, to institute proceedings to 
set aside and cancel any certificate of citizenship obtained by him 
"on the ground of fraud or on the ground that such certificate of 
citizenship was illegally procured." 

Under this section the United States brought this suit in equity 
and alleged in its complaint that on May 21, 1912, the district court 
of Palo Alto county, Iowa, rendered a decree admitting Ness to citi- 
zenship and issued to him a certificate of his admission, that the cer- 
tificate was procured by fraud, and that it was illegally procured in 
that the certificate of arrivai by the Department of Commerce and 
Labor was not attached to the pétition. In his answer to the com- 
plaint Ness denied the alleged fraud, admitted that the certificate of 
arrivai was not filed with or attached to the pétition, and alleged that 
the United States appeared and litigated the issue of the sufficiency 
of his pétition and his right to admission to citizenship notwithstand- 
ing his failure to attach the certificate of entry, and the court of Palo 
Alto county, after a hearing, adjudged both questions in his favor. 
At the hearing in the court below, the parties agreed that prior to 
the hearing on the pétition for the naturalization of Ness in the dis- 
trict court of Palo Alto county, M. R. Bevington, Chief Naturalization 
Examiner of the Department of Commerce and Labor, for and on 
behalf of that department, and at its direction, filed a motion in 
which he stated that the pétition should not be granted because it was 
not supported by a certificate of arrivai, and cited authorities which 
he contended supported his position, and requested a dismissal of the 
pétition, that the Iowa court considered that motion and the authori- 
ties quoted at the time the pétition came on for hearing, and over- 
ruled it, that at that hearing Ness testified that he emigrated from 
Norway, arriving at Newcastle in Canada about June 11, 1906, that 
he did not know that the laws of the United States required him to 
submit to a médical examination, pay an alien head tax, or be regis- 
tered on entering this country, that he took passage on the Grand 
Trunk Railway, arrived in Buffalo, where he first entered the United 
States, on August 21, 1906, remained on the train, passed through 
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Buffalo into Canada and again entered the United States through 
some port in Michigan, that he saw no person who was or purported 
to be an émigration commissioner until after he filed his pétition for 
naturalization in March, 1912, that before it was heard he was advised 
that it was invalid because it had no certificate of arrivai attached, 
and he made an effort to procure such a certificate and was advised 
that it could not be furnished to him for the reason that there was 
no record of his entry into the United States. No évidence was pre- 
sented at the hearing below of any fraud, misrepresentation, or de- 
ceit in the course of the proceedings in the Iowa court. There was 
no évidence that the proof before that court was not compétent and 
ample to warrant its judgment, unless the absence from the pétition 
of the certificate of arrivai was fatal to that judgment, and the court 
below held, as did the Iowa court, that it was not so and rendered a 
decree of dismissal of the complaint of the United States. 

[1] Counsel for the United States contend that the décision of the 
court below was erroneous and should be reversed (1) because the 
absence of the certificate of arrivai deprived the district court of Iowa 
of ail jurisdiction of the suit of Ness for admission to citizenship and 
(2) because the absence of this certificate of arrivai caused the cer- 
tificate of citizenship to be "illegally procured." The test of jurisdic- 
tion is not right décision, but the right to enter upon the inquiry and 
make some décision. The Iowa court had complète jurisdiction of 
the person of Ness when he filed his pétition. Jurisdiction of the sub- 
ject-matter is the power to deal with the gênerai abstract question, to 
hear the particular facts in any case relating to this question, and to 
détermine whether or not they are sufficient to invoke the exercise 
of that power. It is not confined to cases in which the particular 
facts constitute a good cause of action or ground for relief, but it in- 
cludes every issue within the scope of the gênerai power vested in 
the court by the law of its organization to deal with the abstract 
question. It is not limited to making correct décisions. It empowers 
the court to détermine every issue of law and of fact within the scope 
of its authority according to its own view of the law and the évi- 
dence, whether its décision is right or wrong. Foltz v. St. Louis & 
S. F. Ry. Co., 60 Fed. 316, 318, 8 C. C. À. 635; Inslev v. United 
States, 150 U. S. 512, 14 Sup. Ct. 158, 37 L. Ed. 1163;' Cornett v. 
Williams, 20 Wall. 226, 22 L. Ed. 254; Des Moines Nav. & R. Co. 
v. Iowa Homestead Co., 123 U. S. 552, 8 Sup. Ct. 217, 31 L. Ed. 
202; In re Sawver, 124 U. S. 200, 221, 8 Sup. Ct. 482, 31 L. 
Ed. 402; Skillern v. May's Ex'rs, 6 Cranch, 267, 3 L. Ed. 220; Mc- 
Cormick v. Sullivant, 10 Wheat. 192, 6 L. Ed. 300; Hunt v. Hunt, 
72 N. Y. 217, 28 Am. Rep. 129; Colton v. Beardsley, 38 Barb. (N. 
Y.) 30, 52; Otis v. Rio Grande, 1 Woods, 279, Fed. Cas. No. 10,613; 
Hamilton v. Railroad Co., 1 Md. Ch. 107 ; Evans v. Haefner, 29 Mo. 
141, 147; State v. Weatherbv, 45 Mo. 17; Rosenheim v. Hartsock, 
90 Mo. 357, 365, 2 S. W. 473 ; State v. Southern Ry. Co., 100 Mo. 
59, 13 S. W. 398; Hope v. Blair, 105 Mo. 85, 93, 16 S. W. 595, 24 
Am. St. Rep. 366; Musick v. Railwav Co., 114 Mo. 309, 315, 21 
S. W. 491; King v. McAndrews, llfFed. 860, 863, 864, 50 C. C. 
A. 29. 
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The Iowa court was a court of gênerai jurisdiction vested with 
plenary judicial power to détermine ail the issues in the proceedings 
of which it was given jurisdiction, including the questions relating to 
the lawfulness, sufficiency, form, and propriety of pleadings and pro- 
cédure in such proceeding. Constitution of Iowa, art. 5, § 6; Code 
of Iowa 1897, § 3600. Upon this court of gênerai jurisdiction the 
Congress of the United States, by section 3 of the act of June 29, 
1906, conferred full judicial power "to naturalize aliens as citizens of 
the United States," not on condition that the certificate of the De- 
partment of Commerce and Labor of his arrivai should be filed with 
and attached to the pétition of the alien, but generally and without 
any such narrow and technical condition. When therefore the ap- 
plicant, Ness, filed his pétition in that court to be admitted as a citizen 
of the United States, the judicial power was conferred and the duty 
was imposed upon the Iowa court to hear and décide, not only whether 
or not his pétition and his procédure were sufficient, not only whether 
or not the absence of the certificate of entry was excused by the proved 
fact that none was ever issued because he did not know one was re- 
quired when he entered and the Department of Commerce and Labor 
had no knowledge when he entered, but also whether or not such an 
absence was fatal to his right to be admitted as a citizen, and alscn 
every other question as to his pétition and procédure and as to his 
qualifications for admission which it was necessary for that court to 
décide in order to détermine the ultimate question whether or not he 
was entitled under the acts of Congress to be admitted as a citizen. 

An insufficient complaint at law, or a defective pétition in bank- 
ruptcy, accompanied by proper service of process on the défendants, 
gives jurisdiction to the court to détermine the questions involved in 
the suit, although it may not contain averments which entitle the com- 
plainant to any relief, or may not be accompanied by some copy or 
certificate required by a statute or rule of court. Facts indispensable 
to a favorable adjudication or decree include ail those requisite to 
state a good cause of action, and they comprehend many that are not 
essential to jurisdiction of the suit or proceeding. The only facts 
which conditioned the jurisdiction of the Iowa court to hear and dé- 
termine the questions relative to the admission of Ness to citizenship 
were his préparation and filing of his pétition in that court asking its 
issue of a certificate of citizenship to him, and this is equally true, 
although there was some technical or amendable defect in his péti- 
tion or procédure, as long as the pétition stated substantial cause for 
his admission to citizenship. In re Plymouth Cordage Co., 135 Fed. 
1000, 1004, 68 C. C. A. 434, 438 ; In re First Nationai Bank, 152 Fed. 
64, 69, 81 C. C. A. 260, 265, 11 Ann. Cas. 355. 

The resuit is that the absence of the certificate of entry did not 
condition the jurisdiction of the Iowa court to hear and détermine 
every material , issue presented by Ness on his pétition to be admitted 
as a citizen. The provision of the act of Congress requiring the cer- 
tificate to be filed and made a part of the pétition is like the require- 
ments of the statutes of Iowa that every party on filing any pétition 
shall file with it one plain copy thereof for the use of the adverse party 
(Code of Iowa 1897, § 3558); that every pétition must contain after 
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the names of the parties the words "pétition at law" or "pétition in 
equity" ; and that each division of the pétition in equity shall be sep- 
arated into paragraphs numbered as such (section 3559). Such re- 
quirements are not jurisdictional, but relate merely to the form of 
pleadings and proceedings. 

[2] We turn to the second question: Was Ness' certificate of citi- 
zenship "illegally procured" within the meaning of section 15 of .the 
Act of June 29, 1906, because his pétition was not accompanied with a 
certificate from the Department of Commerce and Labor stating the 
date, place, and manner of his arrivai in the United States? This is 
a suit in equity to cancel this certificate on the ground that this ques- 
tion should be answered in the affirmative, and this suit must be con- 
sidered and decided in accordance with the rules and principles of 
equity jurisprudence applicable to cases of this nature. Luria v. Unit- 
ed States, 231 U. S. 9, 28, 34 Sup. Ct 10, 58 L. Ed. 101. Section 15, 
says the Suprême Court, "makes no discrimination between the rights 
of naturalized and native citizens, and does not in any wise affect or 
disturb rights acquired through lawful naturalization, but only pro- 
vides for the orderly cancellation, after full notice and hearing, of 
certificates of naturalization which hâve been procured fraudulently 
or illegally. It does not make any act fraudulent or illégal that was 
honest and légal when done, imposes no penalties, and at most provides 
for the annulment, by appropriate judicial proceedings, of merely 
colorable letters of citizenship, to which their possessors never were 
lawfully entitled." 231 U. S. 24, 34 Sup. Ct. 14 [58 h. Ed. 101]. 
The court below and the Iowa court considered the question hère at 
issue under the évidence produced, and reached the conclusion that this 
certificate of naturalization was not illegally procured, and the décision 
of the chancellor below must be presumed to be correct and may not 
be lawfully disturbed or reversée! unless it clearly appears that sonw 
obvious error of law has intervened or sorae serious mistake of fac/ 
has been made. Tilghman v. Proctor, 125 U. S. 136, 8 Sup. Ct. 894, 
31 L. Ed. 664; Kimberly v. A'rms, 129 U. S. 512, 9 Sup. Ct. 355, 32 
L. Ed. 764; Coder v. Arts, 152 Fed. 943, 946, 82 C. C. A. 91, 94, 
15 L. R. A. (N. S.) 372, and cases there cited. 

[3, 4] "A court of equity can act only on the conscience of a party; 
if ne has done nothing that taints it, no demand can attach upon it, so 
as to give any jurisdiction." Boone v. Chiles, 10 Pet. 177, 210, 9 L- 
Ed. 388; Illinois Trust & Sav. Bank v. City of Arkansas City, 22 C. C. 
A. 171, 193, 76 Fed. 271, 293, 34 L, R. A. 518; United States v. 
Winona & St. Peter R. Co., 15 C. C. A. 96, 108, 67 Fed. 948, 960; 
United States v. Northern Pacific R. Co., 95 Fed. 864, 880, 37 C. C. A. 
290, 306. Ness entered this country without any notice or knowledge 
that the certificate of entry was required and as the officers of the De- 
partment of Commerce and Labor did not know when he entered they 
could not give him a certificate on their own knowledge, and if one 
were given it must be on his statement, or on the statement of some 
other witness who knew. Ness possessed every essential qualification 
for admission to citizenship. He had declared his intention to become 
a citizen and to renounce his allegiance and fidelity to any foreign 
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sovereignty two years before he applied for admission to citizenship. 
He satisfied the court by the testimony of witnesses that he had re- 
sided in the United States five years, that during this time he had be- 
haved as a man of good moral character attached to the principles of 
the Constitution of the United States and well disposed to the good 
order and happiness of the same. He declared on oath, at the time 
of his admission, that he would support the Constitution of the United 
States, and that he abjured ail allegiance and fidelity to every foreign 
sovereignty. He proved ail thèse facts in the Iowa court and in 
the court below. He was frank and truthful, and he submitted to 
those courts on this évidence the question whether or not he could 
be legally admitted to citizenship, and they both decided that he could 
be. There was certainly nothing in ail this to taint the conscience of 
the applicant, or to induce a court of equity to act to cancel his cer- 
tificate. 

Moreover, the filing of the certificate of entry was not, like the 
déclaration of intention, the proof of moral character, the renunciation 
of allegiance, the résidence of five years, an essential qualification of 
admission to citizenship. It was but a matter of mère form of pro- 
cédure. He alleged in his pétition for admission, and proved before 
the Iowa court, every fact required to be stated in the certificate of 
entry. He pleaded and proved the date, place, and manner of his 
arrivai in the United States. The certificate of entry, therefore, could 
hâve neither added to nor detracted from the right of the applicant 
to admission to citizenship. It never could hâve been the intention of 
Congress to deprive an applicant who had ail the essential qualifica- 
tions for admission to citizenship of that privilège by a mère failnre to 
comply with such a requirement of mère form of the pétition or pro- 
cédure. Even if the Iowa court had made a mistake in failing to 
require the certificate as a condition of its decree, that mistake would 
hâve been a mère irregularity, not an illegality; it would hâve been 
a mère mistake in the exercise of its lawful discrétion as to the form 
of the pétition and the procédure. There is a wide différence be- 
tween a mistaken disregard of a provision with référence to the form 
of pleadings, or the manner of procédure, which are always largely in 
the discrétion of the trial court, and a mistaken disregard of the 
requirement of an essential qualification of admission to citizenship, 
such as the déclaration of intention, the résidence in the United States 
for five years, the renunciation of allegiance to any foreign sovereign- 
ty. The former is a mère irregularity; the latter an illegality. Ille- 
gality signifies that which is contrary to the established principles of 
the law. There was nothing contrary to the established principles of 
the law in the issue of his certificate of citizenship, to an applicant who 
had every essential qualification of citizenship, although the certificate 
of entry which was material only to the date, place, and manner of 
his arrivai, ail of which were truthfully pleaded and conclusively 
proved otherwise, was not attached to his pétition. On the other hand, 
to hâve denied his pétition on that ground would hâve been a travesty 
of justice. The power was conferred, and the duty was imposed on 
the Iowa court to adjudge whether or not this applicant should be 
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admitted on the évidence before it which proved the date, place, and 
manner of the applicant's arrivai, hïs possession of the essential qual- 
ifications to entitle him to admission as a citizen, and that the reason 
why be did not file a certificate of his entry was that he entered in 
ignorance of any requirement of his registry, and that the officers of 
the Department of Commerce and Labor did not know when he en- 
tered, had no record of it, and could not on their own knowledge give 
the certificate. That court decided that he was entitled to admission, 
although he had not filed or attached to his pétition a certificate of 
entry. In our opinion that opinion was just and right, and the certifi- 
cate of citizenship to Ness was not illegally procured. Similar con- 
clusions hâve been reached in some of the District Courts. United 
States v. Stoller, 180 Fed. 910, 912; In re Schmidt, 207 Fed. 678, 
681; In re-McPhee, 209 Fed. 143; In re Pick, 209 Fed. 999. 

The decree which dismissed the complaint of the United States is 
affirmed. 



UNITED STATES v. DEANS. 
(Circuit Court of Appeals, Eighth Circuit February 16, 1916.) 

No. 4457. 

Aliens ©=>68— Natuealjzation— Sufficiency of Evidence. 

Act June 29, 1906, c. 3592, § 10, 34 Stat. 599 (Comp. St. Supp. 1911, p. 
533), provides that, if a petitioner for citizenship has not resided in the 
state for flve years continuously and immediately preceding the flling of 
the pétition, he may establisk liy two witnesses the time of his résidence 
within the state If for more than one year, and the remaining portion of 
his flve years' résidence may be proved by the dépositions of two or more 
citizens. An alien arriving in the country in 1906, vvho applied for citizen- 
ship in July, 1913, testifled that he lived in New York from November, 
1906, to November, 1907, and in Pennsylvania from that time until No- 
vember, 1908, -when he moved to Arkansas. The subseribing witnesses 
testified to his résidence and good eharacter while in Arkansas, and he 
filed the dépositions of witnesses as to such résidence and eharacter while 
in New York. It appeared tliat he was out of the country for periods of 
two and four months during his résidence in Arkansas. Ileld, that there 
was sufficient évidence to sustain the court's flnding as to his résidence and 
moral eharacter during the portion of the five years preceding the flling of 
the pétition prior to his reuioval to Arkansas and during the periods of his 
absence from the United States, as résidence and eharacter once proved 
are presumed to continue in the absence of countervailing évidence. 

[Ed. Note. — For other cases, see Aliens, Cent. Dig. §§ 138-145 ; Dec. Dig. 
@=68.] 

Aliens ©=68— Naturalisation— Peksons Entitled to Naturalization— 
"Continuously." 

Tînder Act June 29, 1906, authorizing the court to admit applicants to 
citizenship when it is inade to appear to the satisfaction of the court that 
immediately preceding his application he has resided continuously within 
the United States for flve years, absences from the United States of two 
and four months during such flve years did not in themselves constitute 
a fatal breach of the continuity of his résidence, and it was a question of 
fact for the court whether, in view of the évidence as to the intention of 
the applicant and the purpose and effect of his absence, there was a breach 
in the continuity of his résidence, as "continuously" should be given its 
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common and usual meaning and hâve a rational sensible construction con- 
sistent with the object and purpose of the statute. 

[Ed. Note.— For other cases, see Aliens, Cent. Dig. §§ 138-145 ; Dec. Dig. 

For other définitions, see Words and Phrases, First and Second Séries, 
Contimiously.] 

Appeal from the District Court of the United States for the Eastern 
District of Arkansas; Jacob Trieber, Judge. 

Suit by the United States against Christopher James Davis Deans 
to cancel a certificate of citizenship. From a decree dismissing the 
suit (208 Fed. 1018), the government appeals. Affirmed. 

M. R. Bevington, of St. Louis, Mo. (William H. Martin, U. S. 
Atty., of Hot Springs, Ark., and W. H. Rector, Asst. U. S. Atty., of 
Little Rock, Ark., on the brief), for the United States. 

Before SANBORN and CARLAND, Circuit Judges. 

SANBORN, Circuit Judge. This is an appeal from a decree of 
dismissal of a suit in equity under section 15 of the Act of Congress 
of June 29, 1906, 34 Stat. 596, 601, U. S. Comp. Stat. Supp. 1911, 
p. 529, to cancel a certificate of admission to citizenship on the ground 
that it was "illegally procured." This case was argued and submitted 

with United States v. Iver Engebretsen Ness, 230 Fed. 950, C. C. 

A. , and référence is made to the opinion in that case, which is 

filed herewith, for the rules and principles of equity which in our 
opinion govern cases of this nature, as well as for the gênerai provi- 
sions and effect of the act of Congress which are there found. The 
United States asks a cancellation of the certificate on account of 
alleged errors of the court in the trial of the question of the résidence 
of the applicant, Deans, at the hearing of his application for citizen- 
ship. The court which tried that question found the following facts 
and admitted the applicant to citizenship (In re Deans [D. C] 208 
Fed. 1018): 

"The applicant is a native of Scotland. In November, 1906, after ne had 
reached the âge of 21| years, he emigrated to the United States. He is a 
boiler maker by trade and found employaient in Schenectady, N. Y., where he 
resided for one year. He then moved to Pittsburgh, Pa., where he worked at 
his trade for one year, and in November, 1908, moved to Little Rock, Ark., 
where he worked in the railroad sbops, intending to make that city his perma- 
nent home. In July, 1910, he visited his mother in Scotland, being out of the 
"United States for about two months. He then returned to Little Rock, which 
he has claimed as his résidence ever since he arrived in this state. In De- 
cember, 1910, he was employed by the Isthmian Canal Commission at the 
shops in Grogona within the Panama Canal Zone, having passed a satisfactory 
examination before his employaient. He remained there four months, when 
he was discharged for the reason that he was not a citizen of the United 
States. He thereupon returned to his former home in Little Rock, Ark., 
where he has resided ever since. At the time he accepted employment in 
Panama he intended to remain there only a few rnonths, not exceeding a year, 
and then return to Little Rock. 

"His déclaration of intention to become a citizen of the United States was 
made more than two years prior to the flling of this application. He is a 
man of good moral character, intelligent, thoroughly familiar with our System 
of government, and in every way qualified to make a good citizen of the 
United States, if the facts above recited are sufficient to establish the fact 
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that he has resided continuously in the United States for more than flve 
years, within the meaning of the naturalization acts." 

Deans testified at that trial, among other things, that he was resid- 
ing in the state of New York and working at his trade of a boiler 
maker from November, 1906, to November, 1907; that he then moved 
to Pittsburgh, Pa., and resided there until November, 1908, when he 
moved to Little Rock, Ark., where he first met and became acquainted 
with the subscribing witnesses to his pétition, Grâce and Brickhouse; 
that he then and thereafter intended to make Little Rock, Ark., his 
permanent home; that he has resided there ever since; but that he 
spent two months iri 1910 in Scotland and England to visit his mother, 
and four months, from December, 1910, to April, 1911, in the Canal 
Zone, when he returned to his home in Little Rock, Ark., about April, 
1911. Section 10 of the Act of June 29, 1906, provides: 

"That in case the petitioner has not resided in the state, territory, or dis- 
trict for a period of flve years continuously and immediately preceding the 
filing of his pétition he may establish by two witnesses, both in his pétition and 
at the hearing, the time of his résidence within the state, provided that it 
has been for more than one year, and the remaining portion of his flve years' 
résidence within the United States required by law to be established may be 
proved by the dépositions of two or more witnesses who are citizens of the 
United States." 

As Deans had not resided în the state of Arkansas for five years 
immediately preceding July 3, 1913, he established by the testimony 
of the two witnesses Grâce and Brickhouse, both in his pétition and 
at the hearing, the time of his résidence in the state of Arkansas and 
his good moral character during that time, and proved by the déposi- 
tions of two compétent witnesses, Lunn and McRae, his résidence in 
Schenectady, N. Y., from November, 1906, to November, 1907, and 
his good moral character during that time. 

[1] The reasons why the United States insists that the decree below 
should be reversed and that Deans' certificate of citizenship should 
be canceled, are thèse: First, because there was no évidence of the 
résidence of the applicant in the United States except his own testi- 
mony during the time from July 3, 1908, five years before he filed his 
pétition while he was in Pennsylvania, and November 8, 1908, when 
he arrived in Little Rock, Ark., and established his résidence in that 
state, and there was no évidence whatever of his moral character 
during those four months. But there was the compétent and con- 
clusive testimony of Lunn and McRae that Deans was residing in the 
United States from November, 1906, to November, 1907, and that 
he was a person of good moral character during that time, and this 
was ample évidence to sustain the finding of the court that he con- 
tinued to réside in the United States and to hâve the same good moral 
character from November, 1907, until November, 1908, when the 
Arkansas witnesses testified that he was still residing in the United 
States and maintaining the same good moral character. It is a fa- 
miliar rule of law that résidence and character once proved are pre- 
sumed to continue in the absence of countervailing évidence, and the 
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ordinary presurnptions and rules of évidence are not reversed in suits 
to cancel certificates of citizenship. 

The second reason for the cancellation of the certificate is that 
vvhile Grâce and Brickhouse testified to the applicant's résidence and 
character from November 8, 1908, until July 3, 1913, when he filed 
his pétition for citizenship, they did not know where he was, or what 
his intention was, or what his character was, during the two months 
while he was visiting his mother, or during the four months while he 
was in the Canal Zone. The answer is, however, that his intention, his 
résidence, and his character were presumed to continue during thèse 
brief absences, and this presumption was confirmed and demonstrated 
to be correct by his continuing résidence in Little Rock and his con- 
tinuing good character from April, 1911, until his pétition was filed 
in July, 1913. 

[2] And the third and final reason why counsel for the United States 
insist that the certificate of citizenship should be canceled is that be- 
cause Deans visited his mother in Scotland and England during two 
months and worked four months for the United States in the Canal 
Zone in 1910 and 1911, the évidence before the court which admitted 
him to citizenship was insufficient to make it "appear to the satisfac- 
tion of the court admitting (him) any alien to citizenship that im- 
mediately preceding the date of his application he had resided con- 
tinuously within the United States five years at least." In the words 
quoted, the act of Congress conferred the judicial power and imposed 
"the judicial duty upon the court which heard the application of this 
alien to consider ail the évidence and arguments presented to it, and 
to décide and find whether or not he had resided in the United States 
continuously for five years immediately preceding his application. 

That court decided and found that he had done so. That was a 
fmding of fact, and the évidence presented to that court has con- 
vinced this court that any other finding would hâve been a mistake 
unless the contention of counsel for the United States that the true 
construction of the act of Congress is that any absence of an alien 
during any substantial length of time, such as a few months, or a 
few days, during the five years preceding the date of the filing of 
his pétition, in itself constitutes a fatal breach of the continuity of 
his résidence is correct. But that contention is too specious and in- 
génions to be sound. It runs counter to the cardinal rule of construc- 
tion of statutes that the object and purpose of the enacting body may 
always be considered and should be promoted. The effect of such a 
construction and the application of similar narrow and drastic rules 
of interprétation and practice to this act of Congress would be to 
prevent aliens of good moral character, possessing every essential 
qualification to be admitted as citizens, and well disposed to the prin- 
cipes of our government from becoming citizens of this nation. But 
the purpose of Congress in the enactment of this législation, and the 
object of the law itself, was not toi exclude, but to admit, such aliens 
to citizenship. It is as much to the interest of the United States as 
it is to the interest of aliens of this character that they should become 
citizens of the United States, and the act of Congress which was 
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enacted to enable them so to become ought to be so interpreted and 
administered as to accomplish, rather than to hinder or forbid the 
accomplishment of, that end. The interprétation sought by counsel 
for the government Aies in the face of the cardinal rules of construc- 
tion that the word "continuously" should be given its common and 
usual meaning, and that the 'requirement that the alien "has resided 
continuously within the United States five years" immediately précède 
ing the date of the filing of his pétition should hâve a rational, sensible 
construction, and that the natural and obvious meaning of this require- 
ment should be preferred to any curious, narrow, hidden sensé which 
nothing but the exigencies of a case and the ingenuity of a trained 
and acute intellect would discover. United States v. Ninety-Nine 
Diamonds, 139 Fed. 961, 965, 72 C. C. A. 9, 13, 2 L. R. A. (N. S.) 185 ; 
Stevens v. Nave-McCord Mercantile Co., 150 Fed. 71, 75, 80 C. C. 
A. 25, 29; Brun v. Mann, 151 Fed. 145, 157, 80 C. C. A. 513, 525, 
12 L. R. A. (N. S.) 154; Delaware Ins. Co. of Philadelphia v. Gréer, 
57 C C. A. 188, 193, 120 Fed. 916, 921, 61 L. R. A. 137; Standard 
Life & Ace. Ins. Co. v. McNulty, 157 Fed. 224, 226, 85 C. C. A. 22, 24. 

If the statement is made that one resided continuously for five 
years within his house, or within a town, or a ward, or a city, or a 
state, or a nation, no one understahds, or infers, or believes, that 
this is a déclaration that he has never been outside his house, or 
his town, or his ward, or his city, or his nation, for a day, or a month, 
or even more, during the five years, and it is unthinkable, in view 
of the ordinary meaning and understanding of the requirement of 
the statute under considération, that naturalized citizens who, during 
the five years next preceding the filing of their pétitions for admission 
to citizenship, hâve been beyond the limits of the United States for 
a few weeks or months and hâve nevertheless testified that they hâve 
resided continuously within the United States during the five years 
hâve ail testified to an untruth. The true construction of this re- 
quirement of five years' continuous résidence within the United States is 
not that a temporary absence of a day, or a month, or of a few months, 
during the five years, is necessarily fatal to the continuity of the rés- 
idence. It is that such an absence présents to the trial court the ques- 
tion of fact whether or not that absence and ail the évidence before 
that court of the intention of the applicant, of the purpose and effect 
of his absence, and of ail the f acts and circumstances of the case, prove 
a breach in the continuity of his résidence. United States v. Cantini 
(D. C.) 199 Fed. 857, 860; United States v. Cantini, 212 Fed. 925, 
927, 129 C. C. A. 445, 447. 

The learned and exhaustive opinion of Judge Trieber in the original 
case reported in (D. C.) 208 Fed. 1018, is a conclusive démonstration 
of the correetness of this conclusion, and it leaves nothing to be said 
upon this subject but the expression of our afnrmance and adoption 
thereof. And our conclusion is that the évidence in the original case 
on Deans' application for his admission to citizenship duly established 
his continuous résidence within the United States during the five 
years immediately preceding the filing of his pétition, notwithstanding 
the fact that during that five years he was temporarily without t-he 
230 F.— 61 



962 230 FEDERAL REPORTER 

United States about six months; that no error in the trial of that 
case was pleaded in the complaint in this case ; that Deans' certificate 
of citizenship was not illegally procured ; and that there was no equity 
in the complaint to cancel that certificate. 
The decree dismissing that complaint is, accordingly, affirmed. 



THE CALYPSO. 

(Circuit Court of Appeals, Ninth Circuit. February 14, 1916.) 

No. 2545. 

1. Shipping <^=79 — "Master" — Authobity as Agent for Owneb, 

The master of a ship is pro hac vice the agent of the owner, and like any 
other agent his appointment and authorization lie in contract, and unless 
ne is appointed, or his appointment is authorized by the owner, he is not iaw- 
fully master, although enrolled as such, and neither the owner nor his 
interest in the vessel is liable for his acts; and where the ownership is 
divided the power of appointment rests with those owning more than a 
half interest. 

[Ed. Note.— for other cases, see Shipping, Cent. Dig. §§ 333, 334, 337, 
338, 348 ; Dec. Dig. <g=>79. 

For other définitions, see Wortis and Phrases, First and Second Séries, 
Master.] 

2. Aliens <§=»36— Violation of Chinese Exclusion Act— Forfeiture of Ves- 

sel— Masser. 

The owner of a one-sixth interest in a gasoline launch, without the 
knowledge or consent of the owner of the remaining interest, and con- 
trary to a written agreement with him, had himself enrolled as master, 
and as such used the launch to bring a load of contraband Chinese froni 
Mexico to a port of the United States. Held, that the interest of the ma- 
jority owner in the launch was not subject to forfeiture under Chinese Ex- 
clusion Act May 6, 1882, c, 126, § 10, 22 Stat. 61, as amended by Act July 
5, 1884, c. 220, 23' Stat. 115 (Comp. St. 1913, § 4297), providing for the for- 
feiture of any vessel "whose master shall knowingly" violate the act. 

[Jid. Note. — For other cases, see Aliens, Dec. Dig. @=>3G.] 

Appeal from the District Court of the United States for the First 
Division of the Northern District of California; Maurice T. Dooling, 
Judge. 

Libel by the United States for the forfeiture of the gasoline launch 
Calypso for violation of the Chinese Exclusion Act. From the decree 
libelant appeals. Affirmed. 

For opinion below, see 217 Fed. 669. 

John W. Preston, U. S. Atty., of San Francisco, Cal., for the United 
States. 

Black & Clark, of San Francisco, Cal., and Warren E. Lloyd, of 
Los Angeles, Cal., for appellee. 

Before GILBERT and ROSS, Circuit Judges, and RUDKIN, Dis- 
trict Judge. 

RUDKIN, District Judge. The présent libel was filed in the court 
below to forfeit to the United States the gasoline launch Calypso, her 

®=>For other casea see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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boats, tackle, apparel, furniture, and cargo, for a violation of section 
10 of the act of Congress of May 6, 1882, entitled "An act to exécute 
certain treaty stipulations relating to China" (22 Stat. 58), as amended 
by the act of July 5, 1884 (23 Stat. 115). The section in question pro- 
vides as follows: 

"That every vessel whosé inaster shall knowingly violate any of the provi- 
sions of tliis act shall be deemed forfeited to the United States, and shall be 
liable to seizure and condemnation in any district of the United States into 
which such vessel may enter or in which she may be found." 

The launch in question was built for the respondent, Sassaman, 
and one Pettenger during the year 1912 at a cost of about $10,000. 
Of this sum Sassaman contributed $5,000 and Pettenger $1,000. Sev- 
en hundred and sixty dollars advanced by the Los Angeles Creamery 
Company, secured by two mortgages on the launch, and $3,400 ad- 
vanced by one Singleton and secured by an agreement for a mortgage 
on the launch, make up the balance of the construction cost. The 
launch was owned jointly by Sassaman and Pettenger, the former 
owning a five-sixths interest and the latter a one-sixth interest. On 
the 22d day of May, 1913, Sassaman was regularly enrolled as master 
of the launch by the collector of the port of Los Angeles, and there- 
after, by his request, and with his consent, Oren H. Dickason was en- 
rolled as master on the 2d day of July, 1913, Ralph L. Lopes on the 
15th day of July, 1913, and James H. Castle on the 13th day of Sep- 
tember, 1913. Between May and October, 1913, the boat made regular 
trips between San Pedro and Avalon, Catalina Island, and for some 
time after October lst short trips were made locally f rom San Pedro to 
Long Beach and to différent battleships in the harbor. On the 24th 
day of November, 1913, Pettenger, without the knowledge or consent 
of Sassaman, procured his own enrollment as master of the launch, 
in lieu of Castle, and was enrolled as such master at the time of the 
contraband voyage which gave rise to the présent controversy. Some 
time prior to Christmas, 1913, Pettenger took the launch on a trip 
to San Diego for the purpose of smuggling a load of contraband 
Chinese into the United States; but for reasons not disclosed by the 
record his plans miscarried. In the early part of 1914 Pettenger, ac- 
companied by three companions and a Chinaman named Lee, took 
the launch on a trip to Mexico, returning to Monterey Bay with a load 
of contraband Chinese and contraband opium, which were surrepti- 
tiously landed on the 16th day of January. The launch was there 
seized by government officers, and is clearly liable to condemnation so 
far as the interest of Pettenger is concerned, and also so far as the 
interest of Sassaman is concerned, if Pettenger was the master of 
the launch within the meaning of the law. The court below decreed 
a forfeiture as to the interest of Pettenger, but denied a forfeiture as 
to the interest of Sassaman, and from the latter branch of the decree 
this appeal is prosecuted. 

[1] The master of a ship is pro hac vice the agent of the owner, 
and like any other agent his appointment or authorization lies in 
contract. The registry and enrollment statutes are only for the 
protection of the revenues, and if the master has not been appointed 



964 230 FEDERAL REPORTER 

by the owner enrollment cannot make him such. If, on the other 
hand, the master has been appointée! by the owner, the failure to 
register or enroll will not impair his authority. So, too, the power 
of appointment and removal rests in those having more than on&- 
half ownership of the vessel. Rev. Stat. U. S. § 4250 (Comp. St. 
1913, § 7995). 

[2] Unless, therefore, the appointment of Pettenger as master was 
consented to or acquiesced in by Sassaman, or unless Sassaman has 
been guilty of some act of omission or commission which renders him 
or his property liable for the acts of Pettenger, his interest should not 
be forfeited. 

"Penalties and forfeitures, although generally the conséquences of crime or 
guilt, do not necessarily imply the one or the other. As the forfeiture of a 
man's property is one of the severest puiiishments that the law can inflict, the 
ruind is naturally perplexed by two considérations of directly opposing ten- 
deney — the one being the principle of natural justice, which revolts at the 
punishment of the innocent; the other, the apparent necessity of doing that 
very thing in view of public policy, in order to prevent those shifts and sub- 
terfuges by which the revenue laws are evaded. The statute must be clear 
and unequivocal which imposes upon a court the duty of punishing one man 
for the fault of another. The object of section 3450 is to punish ail persons 
who, with intent to defraud the government of the tax, remove or conceal 
goods upon which the tax has not been paid, and, in addition to tlie punish- 
ment of such persons, it provides that ail conveyances and animais used in 
the accomplishment of this unlawful purpose shall be forfeited. Undoubtedly 
there is a presumption against any one whose property is found eraployed in 
this unlawful business that it is so engaged with his consent, but can it be that 
this presumption is irrebuttable? The contention of the government is that, 
this being a proceeding in rem, it is the guilty thing that has offended, and 
that this is to be forfeited, irrespective of any participation of its owner. 
If this team and wagon had been stol'en from the owner, it would be clearly 
unjust, unreasonable, and preposterous to forfeit it because it was used by 
the wrong doer in the transportation of illicit liquor. If this exception is 
admitted, it would follow that property has no guilty character, except as 
connected with persons who hâve charge of it, and the resuit is that it is 
the duty of the court to inquire into the facts ; and if it appears clearly that 
the owner has not hired or loaned it to another for an unlawful purpose, or 
knowingly permitted it to be in the possession of a party likely to engage 
in an unlawful business, or negligently suffered it to be controlled by a 
stranger, whose character gave no assurance that it would not be unlawfully 
employed, or is in some way justly chargeable with blâme or négligence, he 
ought not to suft'er the sweeping condemnation that justly falls upon those 
who conseiously violate the law, and upon those upon whom is laid the duty 
of vigilance, and who negligently or otherwise fail in that duty," United 
States v. Two Barrels of Whisky, 96 Fed. 47», 481, 37 O. O. A. 518, 520, and 
cases cited. 

See, also, United States v. Wilton (D. C.) 43 Fed. 606. 

Whether Pettenger was master of the launch at the time of the 
seizure, and whether Sassaman, through négligence or otherwise, 
has rendered himself and his property amenable to the law for the 
acts of Pettenger, are questions of fact, to be determined from the 
testimony. Sassaman testified that he never authorized the enrollment 
of Pettenger as master, and had no notice that he was so enrolled 
until long after the seizure; that he had a written agreement with 
Pettenger that the latter would not take the launch out on any trip 
without his permission, and that he gave no such permission; that 
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he had no notice or knowledge that the launch was to be taken out, 
and no notice or knowledge of the illicit enterprises in which Petten- 
ger was engaged. Ail the surrounding circumstances seem to cor- 
roborate Sassaman, and if a forfeiture is to be decreed the decree 
must rest on the uncorroborated testimony of an admitted accomplice 
in crime. The testimony of such a witness is always scrutinized with 
great care and acted upon with the utmost caution. He is discredited 
before the law, not only because of his complicity in the crime charg- 
ed, but because we can never know what motives or inducements hâve 
prompted him to testify. 

It may be said that this is not a criminal case ; but it is none the 
less a proceeding on the part of the government to déclare a forfeiture 
based on the criminal acts of this witness, and every inducement and 
every incentive that would prompt him to testify falsely in a criminal 
case are présent in this case. The court below committed no error in 
declining to accept or act upon the testimony of such a witness, and 
its decree is affirmed. 



WEBEB v. HERTZELL et al. 

(Circuit Court of Appeals, Eighth Circuit. February 9, 1916.) 

No. 4201. 

1. Appeai. and Erbor <S=»917(1) — Presumptions in Support of Judgment. 

Equity rule 29 (198 Fed. xxvi, 115 C. C. A. xxvi), abolishes demurrers 
and requires défenses in point of law to be made by motion to dismiss or 
in the answer. Kule 81 (198 Fed. xlii, 115 C. C. A. xlii), provides that 
such rules shall be in force from February 1, 1913, and shall govern ail 
proceedings in cases then pending or thereafter brought, save that where, 
in any then pending cause, an order has been made or act done which 
cannot be changea without substantial injustice, the court may give ef- 
fect to it to the extent necessary to avoid any such injustice. Seld, that 
where a demurrer, filed prior to February 1, 1913, was sustained subsé- 
quent to that date, but the record did not show when it was submitted, 
it would be assumed, on appeai, either that it was submitted before Feb- 
ruary 1, 1913, or that the court treated it as a motion to dismiss. 

[Ed. Note. — For other cases, see Appeai and Error, Cent Dig. § 3706; 
Dec. Dig. @=917(1).] 

2. Judgment <S=»645 — Pleading Judgment as Bar. 

The défense of res judicata is as much a défense at law as in equity, 
and there is no necessity for a preliminary decree in equity establishing 
such défense. 

[Ed. Note. — For other cases, see Judgment, Cent Dig. § 1158 ; Dec. Dig. 
Dig. <S=>645.] 

S. Injunction <S=520(6) — Enjoining Actions at Law — Existence of Equita- 
ble Défenses — "Estoppel in Pais." 

While an "estoppel in pais" is called an équitable estoppel, it is a légal 
estoppel as well, and is not treated as a distinctively équitable défense, 
and can be pleaded in a law case; and hence the existence of such es- 
toppels furnished no groundt for a suit in equity to enjoin an action of 
éjectaient and take over the litigation. 

[Ed. Note. — For other cases, see Injunction, Cent. Dig. § 35 ; Dec. Dig. 
<S=»26(6). 

For other définitions, see Words and Phrases, First and Second Séries, 
Estoppel in Pais.] 

Ê=j.For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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4. Injunction ©=>26(3) — Enjoining Actions at Law — Nécessité or AC- 
COUNTING. 

An action of ejectment would not be enjoined, and the litigation taken 
over by a court of equity, on the ground that, if an accounting should be 
decreed, a court of law would be without jurisdiction, where the défend- 
ant in the ejectment action, seeking the injunction, did not concède that 
there ever would be an accounting, especially where the account was 
short, and no reason was apparent why it could not be adjusted by a jury. 

[Ed. Note. — For other cases, see Injunction, Cent. Dig. §§ 28, 29, 36-44, 
46, 48 ; Dec. Dig. <S=»26(3).] 

Appeal f rom the District Court of the United States for the Eastern 
District of Oklahoma ; Ralph E. Campbell, Judge. 

Suit by Howard Weber against Freeman E. Hertzell and others. 
From a decree dismissing the bill, plaintif! appeals. Affirmed. 

J. J. Shea, of Bartlesville, Okl. (Burdette Blue, of Bartlesville, Okl., 
on the brief ), for appellant. 

J. P. O'Meara, of Tulsa, Okl. (C. B. Ames, of Oklahoma City, Okl., 
and James A. Veasey, of Tulsa, Okl., on the brief), for appellees. 

Before SANBORN and SMITH, Circuit Judges, and TRIEBER, 
District Judge. 

SMITH, Circuit Judge. [1] This is an action in equity. The bill 
was filed by Howard Weber December 2, 1912, and on December 9, 
1912, the défendant Freeman E. Hertzell filed a demurrer thereto. By 
rule 81 (198 Fed. xlii, 115 C. C. A. xlii) of the new equity rules it is 
provided : 

"Thèse rules shall be in force on and after February 1, 1913, and shall gov- 
ern ail proceedingsi in cases then pending or thereafter brought, save that 
where in any then pending cause an order has been made or act done which 
can not be changed without doing substantial injustice, the court may give 
effect to such order or act to the estent necessary to avoid any such injustice." 

The record does not shoW whether the demurrer was submitted 
before or after February 1, 1913, but on September 17, 1913, long 
after the new rules took effect, the court sustained the demurrer and 
dismissed the case at plaintiff's cost. Of course demurrers were 
abolished by the new rules, but we shall assume either that the demur- 
rer was submitted before February 1, 1913, or that the court treated 
the demurrer as a motion to dismiss under rule 29 (198 Fed. xxvi, 115 
C. C. A. xxvi). 

Howard Weber holds so-called drilling contracts from Oliver Bag- 
by and the Vinita & Chelsea Oil Company upon certain lands in 
Oklahoma. There was litigation concerning thèse drilling contracts, 
to which both Weber and Hertzell were parties in the District Court 
of Washington county, Okl., where the case was decided in favor 
of Weber. That case went to the Suprême Court of Oklahoma and 
was there affirmed. Hertzell et al. v. Weber et al., 31 Okl. 5, 120 
Pac. 589. From the opinion in that case a more full statement will 
be found of the facts in this controversy than we deem it necessary 
to give hère. That case was decided in the district court of Wash- 

«gssFor other cases see same topio & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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ingtori couraty on February 4, 1910, and in the Suprême Court of 
Oklahoma on November 14, 1911, and a rehearing denied on June 
12, 1912. Before the décision in either court, on December 16, 1909, 
and on January 8, 1910, Hertzell procured warranty deeds of ail the 
land in question from Josie (Moore) Harrison and Etta Mode and 
their husbands. The grantors in said deeds owned the lands in ques- 
tion, but they had outstanding thereon leases to Oliver Bagby and the 
Vinita & Chelsea Oil Company for oil and gas purposes, and thèse 
lessees had given the drilling contracts to Weber. Subsequently Hert- 
zell brought a suit in ejectment against Weber under thèse deeds and 
for damages for the wrongful détention in the District Court of the 
United States for the Eastern District of Oklahoma. Thereupon the 
appellant, Weber, filed this bill in equity in the same court against 
the appellee, Hertzell, seeking to establish certain estoppels against 
Hertzell and to restrain the prosecution of the action at law by him 
to recover the land and damages for the wrongful détention. As 
before stated, the court sustained the demurrer to this bill, and dis- 
missed it, and the plaintifï, Weber, appeals. 

[2] The plaintifï claims that the decree in the Oklahoma courts is 
an adjudication against Hertzell in the new case now pending in the 
fédéral court, but the défense of res adjudicata is as much a défense 
at law as in equity and there is no necessity for a preliminary decree 
in equity as to that. 

The plaintifï also contends that there are certain estoppels by con- 
duct of Hertzell. The allégations in this connection are of estop- 
pels in pais or équitable estoppels. 

[3] It has been held'by this court that such estoppels can be pleaded 
in a law case. Anglo-American Land Mortgage & Agency Co. v. 
Lombard, 132 Ped. 721, 68 C. C. A. 89; Campbell et al. v. Golden 
Cycle Mining Co. et al., 141 Fed. 610, 73 C. C. A. 260. The same 
has been held by the Suprême Court of the United States. Dickerson 
v. Colgrove, 100 U. S. 578, 25 L. Ed. 618; Kirk v. Hamilton, 102 
U. S. 68, 26 L. Ed. 79; Wehrman v. Conklin, 155 U. S. 314, 15 Sup. 
Ct. 129, 39 L. Ed. 167. And the same rule has been announced in 
many Circuit Court of Appeals décisions from other circuits and by 
state Suprême Courts. 

Of course it is true that a court of equity will not refuse juris- 
diction unless the jurisdiction of the law is Ml, adéquate and com- 
plète. Boyce v. Grundy, 3 Pet. 210, 7 L. Ed. 655. And it is true 
that under the peculiar facts in Drexel v. Berney, 122 U. S. 241, 7 
Sup. Ct. 1200, 30 L. Ed. 1219, Wehrman v. Conklin, 155 U. S. 314, 
15 Sup. Ct. 129, 39 L. Ed. 167, Davis v. Wakelee, 156 U. S. 680, 
15 Sup. Ct. 555, 39 L. Ed. 578, Clews v. Jamieson, 182 U. S. 461, 
21 Sup. Ct. 845, 45 L. Ed. 1183, and Donovan v. Pennsylvania Co., 
199 U. S. 279, 26 Sup. Ct. 91, 50 L. Ed. 192, the jurisdiction in equity 
was sustained but the peculiar facts which resulted in its being sus- 
tained in those cases do not appear in this case. They ail proceeded 
upon the theory that there were independent equities in the bills aside 
from the question as to whether they were équitable estoppels. The use 
of the term "équitable estoppel" has a tendency to confusion. In the 
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United States courts a recovery may be had upon the strict légal title 
and a court of law will not uphold or enforce an équitable title to 
lands as a défense to their recovery. While an estoppel in pais is 
called an équitable estoppel it is a légal estoppel as well and is not 
treated as a distinctively équitable défense. 

[4] It is suggested that if the matter should ever come to a stage 
where an accounting should be decreed a court of law would be utterly 
without jurisdiction to order such thing to be done. It is quite com- 
mon in many states to permit in an éjectaient action a recovery of 
damages for wrongful détention. The entire account between thèse 
parties is set forth in the transcript and does not take over 4!/2 pages, 
and there seems no reason why thèse accounts could not be adjusted 
by a jury; but the complainant does not concède that there ever will 
be an accounting, but claims the case should be resolved in his favor. 
We cannot fïnd in this suggestion any ground for a court of equity 
to take over the litigation. 

We conclude that ail the matters relied upon in the bill in trnVcase 
were equally available at law as in equity, and that the ruling of the 
District Court was correct; and it is affirmed. 



THOMAS v. SOUTH BUTTE MINING CO. 

(Circuit Court of Appeals, Ninth Circuit. March 20, 1916.) 

No. 2269. 

1. Equity ©=3442 — Bill of Rbview. 

A bill of review deals with the state of things existlng at the time it is 
ffled. 

[Ed. Note.— For other cases, see Equity, Cent. Dig. §§ 1065-1070; Dec. 
Dig. <S=442.] 

2. Courts ©=3.322(3) — Jurisdiction of Fédéral Coubts — Construction ot 

Statute — "Inhabitant" — "Résident." 

In the acts of Congress defining the jurisdiction of the fédéral courts, the 
words "inhabitant" and "résident" are synonymous, and an allégation 
that a complainant corporation is a "résident" of another state is suffl- 
cient. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 87S, 879; Dec. 
Dig. ©=>322(3). 

For other définitions, see Words and Phrases, First and Second Séries, 
Inhabitant ; Résident.] 

3. Courts ©=3314 — Jurisdiction of Fédéral Coubts — Résidence of Corpo- 

ration. 

A corporation is a résident of the state which chartered it, for purposes 
of the jurisdiction of a fédéral court. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 860; Dec. Dig. 
©=3314.] 

4. Equity ©=>53(2) — Jurisdiction — Adéquate Remedy at Law — Waiveb of 

Objection. 

The objection that the complainant in a suit in equity has an adéquate 
remedy at law, uuless naade by the pleadings, is waived. 

[Ed. Note.— For other cases, see Equity, Cent. Dig. § 174 ; Dec. Dig. 
©=>53(2).] 

©=>For otlier cases see same topic & KEY-NUMBER in ail Key-Numbereâ Digests & Indexes 



THOMAS V. SOUTH BUTTE MINING CO. 969 

5. Bquitt @=447(4) — Bill of Bbview — New Evidence — Diligence. 

To warrant a court in permitting the filing of a bill of review for the 
purpose of introducing new évidence, it must appear that such évidence 
was unknown to the moving party and could not bave been produced on 
the hearing. 

[Ed. Note. — For other cases, see Equity, Cent. Dig. § 1094; Dec. Dig. 
€=j447(4).] 

Pétition for Order Directing the District ■ Court of the United 
States for the District of Montana to Receive and Considér Bill of 
Review. 

Suit in equity by the South Butte Mining Company against Thomas 
D. Thomas. Decree for complainant affirmed. 211 Fed. 105, 128 C. 
C. A. 33. On application by défendant for an order directing the Dis- 
trict Court for the District of Montana to receive and considér a bill 
of review. Denied. 

Allen G. Fisher and Hedweg E. Federle, both of Chadron, Neb., 
for appellant. 

John A. Shelton, of Butte, Mont., for appellee. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

GILBERT, Circuit Judge. [1] On February 2, 1914, this court 
affirmed on appeal the decree of the court below in Thomas v. South 
Butte Mining Company, Appellee, 211 Fed. 105, 128 C. C. A. 33, 
and thereafter the mandate of this court was issued to the court be- 
low. The appellant now présents to this court a pétition for leave to 
file in the court below a bill of review for the purpose of setting 
aside and annulling the decree so entered in that court upon the 
mandate from this court. As was said by Judge Severens in Keith 
v. Alger, 124 Fed. 32, 59 C. C. A. 552: 

"A bill of review is a dernier ressort, devised to relieve a party who has 
suffered a substantial wrong from the miscarriage of justice in the former pro-: 
ceedings. Aiid the inquiry deals with the state of things esisting at the time 
of filing the bill of review." 

The appellant in his pétition and the bill of review which he pro- 
poses to file allèges two errors of law appearing on the record, and 
refers to évidence which, he says, is now available, and which was 
not presented on the former trial of the case. 

[2] The errors of law so alleged are: First, that the trial court 
had no jurisdiction of the cause, for the reason that it was not al- 
leged in the appellee's complaint that the South Butte Mining Com- 
pany, which was alleged to be a corporation of Minnesota, was also 
an "inhabitant" of that state; the allégation being that it was a citi- 
zen and "résident" of that state. We need dévote no time to dis- 
cussion of this point. It has always been held, in construing the acts 
of Congress which define the jurisdiction of the fédéral courts, that 
the word "inhabitant" is synonymous with "résident." Bogue v. Chi- 
cago, B. & Q. R. Co. (D. C.)'l93 Fed. 728, 733; Stone v. Chicago, 
B. & Q. R. Co. (D. C.) 195 Fed. 832; Bicycle Stepladder Co. v. Gor- 
don (C. C.) 57 Fed. 529 ; Shaw v. Quincy Mining Co., 145 U. S. 444, 

<J=3For other cases see sanio topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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12 Sup. Ct. 935, 36 L. Ed. 768; United States v. Pénélope, 2 Pet. 
Adm. 438, 27 Fed. Cas. 486. 

[3] The appellant makes the further point that on the proofs the 
appellee was shown to be a résident of Montana, where it had its prin- 
cipal place of business. We find in the record no proof on the sub- 
ject. We do find that the appellant admitted that the appellee is a 
corporation as alleged in its bill. No further proof was required of 
that fact. A corporation is a résident of the state which 'chartered 
it. Shaw v. Quincy Min. Co., 145 U. S. 444, 12 Sup. Ct. 935, 36 
E. Ed. 768; Stone v. Chicago, B. & Q. R. Co. (D. C.) 195 Fed. 832. 

[4] The other error of law alleged is that it appears from the 
record that the court had no jurisdiction for the reason that the ap- 
pellee had an adéquate remedy at law. The objection that there 
was an adéquate remedy at law was not made in the original suit, 
and was therefore waived. Southern Pac. R. Co. v. United States, 
133 Fed. 651, 66 C. C. A. 581; McCloskey v. Pacific Coast Co., 160 
Fed. 794, 87 C. C. A. 568, 22 E. R. A. (N. S.) 673. 

It does not clearly appear from the bill or the pétition just what 
new évidence the appellant proposes to adduce in addition to that 
which was présentée! on the trial, nor does it appear that it is newly 
discovered évidence. As we understand the allégations, they are: 
First, the appellant will offer évidence to show that the appellee on 
the trial of the cause withheld from the court évidence which was 
pertinent to the issues. The précise nature of that évidence is not dis- 
closed, and the allégations are not sufïicient to show that there was 
any fraudulent concealment of it. Second, it is claimed that the ap- 
pellant will show that the appellee is estopped to dispute the validity 
of his location of the quartz mining claim in controversy by the fact that 
immediately after the commencement of the suit in the court below 
the défendant itself procured a mining Iode location to be made 
thereof for its own benefit. We are unable to see how an estoppel 
could arise from that act, if: it were proven. The appellee may hâve 
been moved to make such a Iode location in order to forestall fur- 
ther hostile acts of locators who might seek to obtain from the ap- 
pellee property to which it had title under a placer location. 

[5] The final answer to ail thèse profïers of évidence which the 
appellant proposes to produce is that it is not alleged that the évi- 
dence was unknown to the appellant and could not hâve been pro- 
duced on the original trial of the cause. Purcell v. Miner, 4 Wall. 
519, 521, 18 L. Ed. 435; Nickle v. Stewart, 111 U. S. 776, 4 Sup. 
Ct. 700, 28 L. Ed. 599. 

We hâve not overlooked the petitioner's allégations that owing to 
his financial condition he was without means to employ counsel upon 
the hearing of the case in the court below, and was without advice 
as to the amount of proof required and as to his rights in a court of 
equity, and that through misadventure he failed to présent to the 
lower court, and was unable to discover the amount of proof which 
was required from him for the protection of his substantial rights. 
On account of the fact that the petitioner was without counsel and 
was himself evidently unskilled iri the law, this court took particular 
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care, on the appeal of the cause to this court, to protect hîs rights 
so far as it was authorized to do so on the case made upon the plead- 
ings and proceedings in the court below; and for the same reason 
this court now examines with scrupulous care the appellant's pétition 
and the proposed bill of review, to détermine whether leave should be 
granted to file the latter. The question is in no respect involved in 
doubt, and we can find no ground whatever upon which to predicate 
such relief, assuming, which we do not décide, that this court has 
jurisdiction of the pétition. In such a case it is the duty of the ap- 
pellate court to deny the pétition. Kimberly v. Arms (C. C.) 40 Fed. 
548; Society of Shakers v. Watson, 77 Fed. 512, 23 C. C. A. 263; 
Kissinger-Ison Co. v. Bradford Belting Co., 123 Fed. 91, 59 C. C. 
A. 221. 

The pétition is denied. 



OLIVER v. TJNITED STATES. 

(Circuit Court of Appeals, Ninth Circuit. February 7, 1916. Rehearing 
Denied March 6, 1916.) 

No. 2586. 

1. Criminal Law <g=»S9 — Xt/risdiction of Courts — Common-Law Jtjbisdic- 

tion. 

The fédéral courts bave no common-law Jurisdiction in criminal cases, 
and it is essential to the exercise of such jurisdiction that Congress shall 
hâve made the act a crime, affixed a punishment to it, and declared the 
court that shall hâve jurisdiction of it. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. § 128; Dec. 
Dig. <§=89.] 

2. RAPE <®=>2 CONSTITUTIONAL AND StATUTOET PROVISIONS. 

Const. art. 1, § 8, subd. 10, authorizes Congress to deflne and punish 
piracies and félonies committed on the high seas. Criminal Code (Act 
March 4, 1909, c. 321) § 276, 35 Stat. 1143 (Comp. St 1913, § 10449), pro- 
vides that whoever shall assault another with intent to commit râpe 
shall be imprisoned not more than 20 years. Section 278 provides that 
whoever shall commit the crime of râpe shall suflfer death. Held, that 
thèse statutory provisions are not void, as failing to state what consti- 
tutes râpe, as Congress may as well deflne by using a term of known and 
determinate meaning as by an express enumeration of ail the particulars 
included in that term. 

[Ed. Note. — For other cases, see Râpe, Cent Dig. § 2; Dec. Dig. <g=>2.] 

In Error to the District Court of the United States for the First 
Division of the Northern District of Calif ornia ; Maurice T. Dooling, 
Judge. 

Harry Oliver was convicted of an offense, and he brings error. 
Affirmed. 

H. W. Hutton, of San Francisco, Cal., for plaintifï in error. 
John W. Preston, U. S. Atty., of San Francisco, Cal. 

Eefore GILBERT and ROSS, Circuit Judges, and RUDKIN, Dis- 
trict Judge. 

<g=3For other cases see same topic & KBY-NUMBER In ail Key-Numbered Digests & Indexes 
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ROSS, Circuit Judge. Upon an indictment charging hïm with an 
assault with intent to commit râpe upon a certain named woman on 
the high seas while on board of a certain named American vessel, the 
plaintiff was convicted by the verdict of a jury, upon which verdict 
judgment of imprisonment was entered against him by the court be- 
low, from which judgment the case is brought hère by writ of error. 

The objections made on behalf of the plaintiff in error to the suffi- 
ciency of the proof to support the verdict are, we think, wholly 
without merit, for which reason we refrain from going into the détails 
of the heinous offense. Nor do we think that the plaintiff in error 
lias any just cause of complaint in respect to the action of the trial 
court in the matter of instructions to the jury. The charge of the 
learned judge was fair, and fully covered the crime charged and 
the case made by the évidence. 

[1] But it is insisted on behalf of the plaintiff in error that the 
indictment was and is without any basis in law, for the asserted rea- 
son that there is no statute of the United States defining râpe or an 
attempt to commit that crime. It is, of course, readily conceded that 
the fédéral courts hâve no common-law jurisdiction in criminal cases, 
and that it is essential to the exercise of such jurisdiction by those 
courts that Congress shall hâve first made the act a crime, affixed a 
punishment to it, and declared the court that shall hâve jurisdiction 
of it. Décisions to that effect are so numerous that they need not be 
cited. 

[2] The power of Congress to do so is given by subdivision 10 of 
section 8 of article 1 of the Constitution, in thèse words : 

"To define and punlsh piracies and félonies coinmitted on the high seas, 
and offenses against the law of nations." 

By the Criminal Code of the United States it is, among other things, 
provided in section 276: 

"Whoever shall assault another with intent to commit nrarder, or râpe, 
shall be imprisoned not more than twenty years. Whoever shall assault 
another with intent to commit any felony, except murder, or râpe, shall be 
fined not more than three thousand dollars, or imprisoned not more than ten 
years, or both. * * * " 

And section 278 of the same Code is as follows: 
"Whoever shall commit the crime of râpe shall suffer death." 

The contention on behalf of the plaintiff in error is that those pro- 
visions of the statute in respect to râpe and assault with intent to com- 
mit that crime are void, in that they do not define what constitutes 
râpe. In 1820, in the case of United States v. Smith, 5 Whcat. 153, 
S L. Ed. 57, the Suprême Court had before it for considération an 
indictment f ounded upon a statute which provided : 

"That if auy person or persons whatsoever shall upon the high seas commit 
the crime of piracy as defined by the law of nations, and such offender or 
offenders shall be brought into or found in the United States, every such 
offender or offenders shall upon conviction thereof be punished with death." 

And it was there contended that that statute was of no force or 
effect because the crime of piracy was not therein defined; and one 
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of the justices of the court so held in a dissenting opinion. In de- 
lîvering the opinion of the court Mr. Justice Story said: 

"The argument which has been urged in behalf of the prisoner is that Con- 
gress is bound to deflne, in terms, the offense of piracy, and is not at liberty 
to leave it to be ascertained by judieial interprétation. If the argument 
be well founded, it seems admitted by the counsel that it equally applies to 
the eighth section of the Act of Congress of 1790, c. 9, which déclares that 
robbery and murder committed on the high seas shall be deemed piracy; .and 
yet, notwithstandingt a séries of contested adjudications on this section, no 
doubt has hitherto been breathed of its conformity to the Constitution. In 
our judgment, the construction contended for proceeds upon too narrow a 
view of the language of the Constitution. The power given to Congress is 
not merely 'to deflne and punish piracies' ; if it were, tbe words 'to tienne' 
would seeiu almost superfluous, silice the power to punish piracies would be 
held to include the power of ascertaining and fixing the définition of the 
crime. And it has been very justly observed, in a eelebrated commentary, 
that the définition of piracies miglit hâve beeii left, without inconvenience, to 
the law of nations, though a législative définition of them is to be found in 
most municipal codes. The Federalist, No. 4, p. 276. But the power is also 
given 'to define and punish félonies on the high seas, and offenses against 
the law of nations.' The term 'félonies' has been supposed, in the same work, 
not to hâve a very exact and determinate meaning in relation to offenses at 
the commou law, committed within the body of a county. However this may 
be, in relation to offenses on the high seas, it is necessarily sornewhat inde- 
terminate, since the term is not used in the criminal jurisprudence of the 
adrniralty, in the technical sensé of the common law. See 3 Inst. 112 ; Hawk. 
P. C. c. 37; Moore, 576. Offenses, too, against the law of nations, cannot, 
with any accuracy, be said to be completely ascertained and defined in any 
public code recognized by the common consent of nations. In respect, there- 
fore, as well to félonies on the high seas as to offenses against the law of 
nations, there is a peculiar fitness'in giving the power to deflne as well as 
to punish ; and there is not the slightest reason to doubt that this considér- 
ation had very great weight in producing the phraseology in question. But 
supposing Congress were bound, in ail the cases included in the clause un- 
der considération, to define the offense, still there is nothing which restricts 
it to a mère logical enumeration in détail of ail the facts constituting the 
offense. Congress may as well deflne by using a term of a known and de- 
terminate meaning as by an express enumeration of ail the particulars in- 
cluded in that term. That is certain which is, by necessary référence, made 
certain. When the act of 1790 déclares that any person who shall commit the 
crime of robbery or murder on the high seas shall be deemed a pirate, the 
crime is not less clearly ascertained than it would be by using the définitions 
of thèse terms as tbey are found in our treatises of the commonl law. In f act, 
by such a référence the définitions are necessarily included as much as if 
they stood in the text of the act. In respect to murder, where 'malice 
aforethought' is of the essence of the offense, even if the common-law défini- 
tion were quoted in express terms, we should still be driven to deny that the 
définition was perfect, since the meaning of 'malice aforethought' would re- 
main to be gathered from the common law. There would then be no end to 
our difficulties, or our définitions, for each would involve some terms which 
might still require some new explanation. Such a construction of the Consti- 
tution is therefore wholly inadmissible. To define piracies, in the sensé of the 
Constitution, is merely to enumerate the crimes which shall constitute piracy ; 
and this may be done, either by a référence to crimes having a technical name 
and determinate extent, or by enumerating the acts in détail upon which the 
punishment is inflicted." 

The doctrine of that case is that by giving a crime a name known 
to the law of nations or to the common law a crime is not less clear- 
ly ascertained than it would be by using the définition as found in 
the treatises of the common law, or in the law of nations. "Congress," 
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said the court, "may as well define, by using a term of a known and 
determinate meaning, as by an express enumeration of ail the par- 
ticulars included in that term. That is certain which is, by necessary 
référence, made certain." 

That décision has stood unreversed for nearly 100 years, and upon 
its authority we rest our judgment affirming the validity of the statute 
herç questioned. 

The judgment is affirmed. 



TJNITED STATES ex rel. HAUM PON v. SISSON. 
(Circuit Court of Appeals, Second Circuit. February 15, 1916.) 

No. 98. 

1. Aliens <S=>32(13)— Exclusion of Chinese — Décision as to Citizenship. 

The décision of the Secretary of Labor that a Chinese held for dépor- 
tation is not a citizen of the United States is final, unless it appears that 
the Secretary acted unlawfully, improperly, or abused his discrétion. 

[Ed. Note. — For other cases, see Aliens, Cent. Dig. S 95; Dec. Dis. 
<S=>32(13).] 

2. Aliens <g=>32(10) — Exclusion of Chinese — Déportation to "Countey 

Whence He Came." 

A Chinese, who cornes into the United States from Canada without 
being entitled to remain hère, will be deported, not to China, but to 
Canada, the "country whence he came." 

[Ed. Note. — For other cases, see Aliens, Cent. Dig. § 92; Dec. Dig. 
<S=>32(10).] 

3. Evidence <§=>15 — Judicial Notice — Birthplace of Aliens. 

The court can take Judicial notice that ail Frenchmen are not born In 
France, ail Germans in Germany, ail Itallans in Italy, ail Japanese in 
Japan, and ail Chinese in China. 

[Ed. Note. — For other cases, see Evidence, Dec. Dig. <S=j15.] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Habeas corpus by the United States, on the relation of Haum Pon, 
alias Charlie Haum, alias Lee Hum, against Harry R. Sisson, Chinese 
Inspector in Charge, District of New York and New Jersey. From 
an order of the District Court for the Southern District of New York 
(222 Fed. 693), dismissing the writ, and remanding relator to the 
custody of respondent, to be deported, relator appeals. Order of 
déportation amended and affirmed. 

Appeal from an order entered May 4, 1915, dismissing a writ of 
habeas corpus which had been issued to inquire into the détention of 
the appellant. The order remanded the appellant to the custody of 
the appellee to be deported to China, "the countr.y whence he came." 

Robert M. Moore, of New York City (B. W. Berry, of New York 
City, of counsel), for appellant. 

H. Snowden Marshall, U. S. Atty., of New York City (Harold A. 
Content, Asst. U. S. Atty., of New York City, of counsel), for ap- 
pellee. 

Before OOXE, WARP, and ROGERS, Circuit Judges. 

@=For other cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexer 
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COXE, Circuit Judge. [1] It is conceded that Haum Pon is not 
entitled to remain in the United States the only question is whether 
he should be deported to China or to Canada. He was arrested at 
Tonawanda, N. Y., by the local police authorities on January 21, 1915, 
and on the following day a warrant was issued by the Acting Secre- 
tary of Labor under which he was taken into custody and several 
hearings were had at which testimony was given showing that the ap- 
pellant, with four other Chinese persons, was found on the night of 
January 21, 1915, under a bridge near the shore of the Niagara river. 
Footprints in the snow indicated that they had crossed the river in 
a boat which was found on the river bank. In addition to this, four 
witnesses identified the appellant as a man they saw in Canada a f ew 
days prior to the arrest. It is unnecessary to consider further the 
évidence relating to the appellant's entry into this country, as we agrée 
with the district attorney that "the proof that he entered the United 
States from Canada is overwhelming." We also agrée with him that 
the proof fails to establish the appellant's citizenship in the United 
States and, in any event, the décision of the Secretary of Labor ad- 
verse to citizenship is final unless it appears that he acted unlawfully, 
improperly or abused his discrétion. U. S. v. Ju Toy, 198 U. S. 
253, 25 Sup. Ct. 644, 49 L. Ed. 1040; Chin Yow v. U. S., 208 U. S. 
8, 28 Sup. Ct. 201, 52 L. Ed. 369. 

[2] We hâve then the case of a Chinese person in the United States 
having come hère from Canada and not being entitled to remain hère. 
In Moore v. Sisson, 206 Fed. 450, 124 C. C. A. 356, where the facts 
were almost identical with those in the case at bar, we held the fol- 
lowing propositions: 

First. The relators are Chinese persons not permitted by law to re- 
main in this country. 

Second. The country from whence they came is Canada. 

Third. There is no évidence that they came from China; the con- 
tention that they did do so is based solely upon conjecture and pre- 
sumption. 

We therefore directed that the aliens be returned to Canada. No dif- 
férence of importance is suggested upon the facts and we see no rea- 
son for departing from our former décision. 

We are referred to the récent case of Lewis v. Frick, 233 U. S. 
291, 34 Sup. Ct. 488, 58 L. Ed. 967. In that case the petitioner was 
a Russian who came to this country in September, 1904, entering at 
the port of New York and lived in or near that city till 1910, when he 
removed to Détroit and made his home in that city. On November 17, 
1910, he crossed the Détroit river to Windsor, Canada, and brought • 
back with him a woman who, as was subsequently found by the Secre- 
tary of Commerce and Labor, was brought to Détroit for an immoral 
purpose. Subsequently, after indictment and trial he was found guilty 
and deported to Russia, the court observing: 

"Upon the whole, it seems to us that the act reasonably admits of his being 
returned to the land of his nativity, that being in fact the country whence he 
came' when he flrst entered the United States." 

The difficulty with this case is its want of resemblance. If it had 
been shown that this appellant was born in China and came hère from 
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China and had committed an offense against our laws while in this 
country, the doctrine of Lewis and Frick would be applicable. But in 
the case at bar we know nothing regarding the appellant except that 
he is, apparently, a Chinese person and that he entered the United 
States at Tonawanda, Erie county, N. Y., coming direct from Canada. 

[3] Under a harsh and drastic law like the one under considération, 
there is no obligation on the part of the accused to say anything. He 
may stand mute if he so desires. There is no presumption that he 
was born in China because he says nothing on the subject. He may 
hâve been born in Canada or even in this country. The fact that 
Canadian law will not permit that country to receive a Chinese person 
unless he pays a tax cannot be considered in construing our own 
statutes. If this Chinaman came hère from Canada, and the proof 
is that he did, that fact is not changed by the refusai of Canada to 
permit his return there. So far as proof is concerned, there is ab- 
solutely nothing to show that he was born in China or that he came 
from China or that he was ever in China, and yet if this writ be dis- 
missed the appellant will be sent there on mère presumption. It is 
known that he came from Canada and that is ail that is known about 
him. If the situation créâtes a légal empassé it is for Congress and 
not the courts to supply the necessary législation. In the présent âge, 
when the nations are linked together by railroads and steamship Unes, 
when there is practically no habitable unexplored territory, when 
Asiatics and Africans are found in ail the large cities of Europe and 
America, it is impossible to tell by the mère inspection of a man where 
he was born or from whence he came. We can take judicial notice of 
the fact that ail Frenchmen are not born in France, ail Germans in 
Germany and ail Italians in Italy. We know that ail Japanese are not 
born in Japan. We know that ail Chinese are not born in China. The 
fïnding that this appellant came from China is not based on proof but 
on guesswork and conjecture. We think this case cannot be distin- 
guished from Moore v. Sisson. 

The order of déportation is amended by providing that the appel- 
lant be deported to Canada, and, as so amended, is affirmed. 



BELL v. SHAW et aL 

In re COOPEB, 

(Circuit Court of Appeals, Eighth Circuit. February 24, 1916.) 

No. 160. 

1. Bantcriiptcy ®=188(1)— Liens— Validity as Against Trustée. 

Under Bankrnptcy Act July 1, 1S9S, e. 541. § 47, 30 Stat. 557, as amended 
by Act June 25, 1!H0, c. 412. S 8, 36 Stat. 840 (Comp. St. 1913, § 9631), pro- 
viding that the trustée, as to ail property in the custody or coming into the 
custody of the bankruptcy court, shall be deemed vested with ail the rights, 
remédies, and powers of a creditor holding a lien by légal or équitable pro- 
cecdings, the oral réservation, of a lien upon the sale of a stock of goods 
for the ainount of an indebtedness which the buyer agreed to assume was 
not gov>d against a trustée in bankruptcy of the buyer, since it could not 

@=^For other cases see same topic & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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hâve been maintalned against a levying creditor and the trustée occupied 
the same position. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 286-289, 291, 
293, 294 ; Dec. Dig. <s=»188(l).] 

2. Sales <§=303— Bill of Sale— Réservation op Lien. 

A bill b£ sale granting and conveying a stock of goods and fixtures in 
considération of $12,700, the receipt whereof was thereby acknowledged, 
subject, however, to a note for $3,500, payable to S., which note the grantee 
thereby assumed and agreed to pay, did not retain a lien on the property 
for the payment of the note, but merely evidenced an assumption by the 
grantee of the grantor's indebtedness to S. as a part of the considération 
of the sale. 

[Ed. Note. — For other cases, see Sales, Cent. Dig. § 859; Dec. Dig. <&=» 
303.] 

Pétition to Revise Order of the District Court of the United States 
for the Southern District of Iowa; Martin J. Wade, Judge. 

In the matter of William D. Cooper, bankrupt. A pétition by Pat- 
rick H. Bell, claiming a preferential lien on certain property, opposed 
by Don B. Shaw, trustée, and others, was dismissed, and the peti- 
tioner files a pétition to revise. Pétition denied. 

This is a pétition to revise an order dismissing the pétition of the petitioner 
claiming a preferential lien on a stock of drugs, and fixtures, for the sum of 
$3,500. 

The facts as they appear from the record are: That on February 14, 1914, 
the petitioner sold to the bankrupt a drug store and fixtures for the suni of 
$16,200, and executed a bill of sale therefor, which was duly filed for record 
in the office of the recorder for the county where the property was situated, on 
February 18, 1914. ' 

The bill of sale, which was executed by the petitioner, recites that in con- 
sidération of the sum of $12,700 paid to him by W. D. Cooper (receipt whereof 
is hereby acknowledged) nas bargained and sold, and by thèse présents grants 
and conveys unto the said W. D. Cooper, the following described goods and 
chattels. 

The bill of sale then describes the drug store and articles sold by him, and 
contains the following clause : "Subject, however, to a certain promissory note 
of $3,500.00, dated December 18, 1912, payable to V. W. Sylvester, which said 
note grantee assumes and agrées to pay." There is nothing in the record to 
indicate that the Sylvester note was a lien on any of the property. 

The bill of sale also contains a covenant to warrant and défend the title 
against ail persons whosoever, "and that said personal property is free and 
clear of ail liens and incumbrances, except as above stated." 

On December 30, 1914, William D. Cooper, petitioner's vendee, filed his pé- 
tition of voluntary bankruptcy, and on the same day was adjudicated a bank- 
rupt, and the respondent D. B. Shaw was in due time elected as trustée of the 
bankrupt estate, and qualified as such. 

On February 10, 1915, the petitioner filed his claim with the référée in bank- 
ruptcy, to whom the case had been referred, setting up the facts of the sale 
as hereinbefore recited ; that it had been prepared by the cashier of the Peo- 
ple's National Bank of Perry, Iowa, one of the respondents herein, and that, 
at the time the bill of sale was prepared and executed, the bankrupt and the 
petitioner Bell agreed that the $3,500 due to Sylvester, and which was as- 
sumed by the bankrupt as a part of the considération of his purchase, was 
to be a lien upon the personal property transferred ; that the cashier of the 
bank and the bank had actual notice of the création of the lien ; and that, 
when the People's National Bank obtained the mortgage from Cooper upon 
the same property, it was agreed by the bank that its mortgage was to be 
junior to the lien for $3,500 created and retained by Bell ; that the mortgage 
to the People's National Bank also included other property, in addition to the 

©=jFor other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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stock of merchandise sold by the petitioner Bell ; that, after the exécution of 
the bill of sale, possession of the stock of goods was delivered to the bankrupt ; 
and that, at the time the pétition in bankruptcy was flled, the bankrupt still 
had in his possession, of the goods, wares, and merchandise sold to him by 
Bell, more than suffieient to pay the $3,500 payable to Sylvester. 

The prayer of the pétition was that the note for $3,500, with interest, be de- 
clared a lien on the goods sold by Bell, prior, superior and paramount to the 
claims of the creditors of Cooper and the bank. 

The respondent trustée in bankruptcy filed a motion to dismiss the pétition, 
in the nature of a demurrer, upon the ground that the bill of sale does not 
provide for any lien, and if there was any oral agreenaent it would be of no 
effect as against the trustée in bankruptcy. 

On the same day the People's National Bank also flled its claim for $9,200 
as a preferential claim, by reason of the mortgage it held on the property in 
controversy, as well as on some real estate convcyed by the mortgage. 

The petitioner flled objections to the allowance of the bank's claim, so far as 
it claimed a lien on the stock of drugs, etc., which it claimed was subject tohis 
lien. 

The référée dismissed the pétition of the petitioner to hâve his claim allow- 
ed as a lien upon the goods, but allowed it as an unsecnred claim, and also 
overruled his objections to the claim for priority over the bank; sustaining 
the claim of the bank as a lien against the stock of goods. 

Upon a pétition for review, the learned trial judge, In an able opinion, ap- 
proved the ruling of the référée in bankruptcy that the petitioner Bell had no 
lien which is superior to the rights of the trustée in bankruptcy, but reversed 
the ruling of the référée as to the claim of the petitioner that the. bank's 
claim was entitled to priority on the stock of merchandise, and further held 
that the lien claimed by the petitioner Bell, on the stock of goods, was superior 
to the lien of the bank, 

The petitioner now files this pétition to review the order of the court, dis- 
allowing his claim to priority against the trustée in bankruptcy. 

Oscar Strauss, of Des Moines, Iowa (James C. Hume, of Des 
Moines, Iowa, of counsel), for petitioner. 

Charles L. Snyder, of Des Moines, Iowa (E. J. Kelly, of Des Moines, 
Iowa, of counsel), for respondent trustée in bankruptcy. 

Before SANBORN and CARLAND, Circuit Judges, and TRIE- 
BER, District Judge. 

TRIEBER, District Judge (after stating the facts as above). In 
this proceeding the bank does not complain of the order of the court 
so far as it affects its rights, the petitioner Bell alone filing this pétition 
to revise. Therefore the only question to be determined is whether, 
upon the facts hereinbefore set out, the trial court erred in disallowing 
the petitioner's claim of a lien on the stock of goods and fixtures sold 
by him to the bankrupt. 

The parties having reduced their contract of sale to writing, it is 
at best doubtful whether oral testimony to vary it, by adding other 
agreements thereto, is admissible (Bunday v. Huntington, 224 Fed. 
847, 140 C. C. A. 415), especially when the rights of third parties, 
either purchasers or creditors, who hâve obtained a lien on the prop- 
erty by reason of a levy, or seizure under procès.,, are to be afïected. 

[1] By the amendaient of 1910 to section 47 of the Bankruptcy 
Act, the trustée, "as to ail the property in the custody or coming into 
the custody of the bankruptcy court, shall be deemed vested with ail 
the rights, remédies, and powers of a creditor holding a lien by légal or 
équitable proceeding thereon." 
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[2] But it is claimed on behalf of the petitioner that, excluding the 
oral proofs, the clause in the bill of sale, "subject, however, to a cer- 
tain promissory note of $3,500, dated December 18, 1912, payable to 
V. W. Sylvester, which note said grantee assumes and agrées to pay," 
is in effect a rétention of a lien on the property for the payment of 
that note, and the bill of sale having been recorded was notice to the 
world. 

We fully agrée with the leamed trial judge that no such effect can 
be given to this clause of the bill of sale. Considering the entire in- 
strument, it is impossible to reach any other conclusion than that the 
considération of the sale was $16,200, of which $12,700 was paid to 
the petitioner by his vendee, and that the balance of the considération, 
amounting to $3,500, was the assumption of Mr. Bell's indebtedness 
to Sylvester, by his vendee. 

As stated by the leamed trial judge in his opinion: 

"If it was the intention, when the sale was made to Cooper, that the bill 
of sale should give to Bell a lien or mortgage, the parties would hâve found 
language with which to describe it, so that the intention would be clearly ap- 
parent." 

A mère recitation that a part of the purchase money for personalty 
remains unpaid is insufficient to create a lien. Jones on Liens (3d Ed.) 
§ 1110. 

There can be no doubt but that, if a levy had been made upon this 
stock of goods under a judgment, the petitioner's claim could not hâve 
been maintained against such a levy. As the trustée occupies the same 
position such a creditor would hâve occupied, the resuit must be the 
same. Porter Mfg. Co. v. Arthur, 220 Fed. 843, 136 C. C. A. 589. 

The pétition to revise must be denied. 



MATT J. WARD CO. v. GOELET. 

(Circuit Court of Appeals, Second Circuit. February 15, 1916.) 

No. 148. 

1. Fkatjds, Statute of ©=»49 — Agreements Not to be Performed Within 
One Yeab. 

The lessee of a hôtel owned by défendant, whose lease would expire 
in 1910, employed plaintiff to sell lier leasehold interest, and he procured 
prospective purchasers, willing to purchase if they could obtain a renewal 
of the lease. In 1907 défendant agreed to grant such renewal, and execut- 
ed a lease for six years f rom the expiration of the existing lease, on condi- 
tion that it might be declared void if the purchasers of the leasehold in- 
terest did not fulfill every obligation of the existing lease down to the 
date of its expiration. Plaintiff claimed that défendant agreed to pay 
a commission for procuring tenants for this additional term of six years, 
but it was understood between the parties that défendant woùld not 
accept the purchasers as tenants unless they complied with the existing 
lease until the date of its expiration. ' Held, that the contract between 
plaintiff: and défendant was not to be performed within one year, and 
was void under the statute of frauds, since, while the rent for the full 
term of the existing lease might hâve been paid within the year, it could 

Ê=>For other cases seo same topic & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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not be known until the expiration of the lease whether the purehasers 
would perform their obligations as to paying taxes, and gas, water, and 
other assessments, and as to keeping the premises in good order and re- 
pair. 

[Ed. Note.— For other cases, see Frauds, Statute of, Cent Dig. § 74; 
Dec. Dig. <S=>49.] 

2. Feauds. Statute of <§=3l38(4) — Effect — Eecovert on Quantum Meruit. 

Though plaintiff could not recover commissions on the express con- 
tract, he miglit recover upon a quantum meruit for services rendered to 
and accepted by défendant. 

[Ed. Note.— For other cases, see Frauds, Statute of, Cent. Dig. §§ 330, 
331; Dec. Dig. ©=138(4).] 

3. Dismissal akd Nonsuit <S=5S(5)— Failuee to Prove Cause of Action Al- 

LEOED. 

Though the évidence was sufflcient prima facie to make out a cause 
of action on a quantum meruit, the complaint in an action for com- 
missions was properly dismissed, where the cause of action on a quan- 
tum meruit was not pleaded, and plaintiff did not ask leave to ainend his 
complaint, so as to set it up, nor call the courts attention to any such 
claim. 

[Ed. Note.— For other cases, see Dismissal and Nonsuit, Cent. Dig. § 
130 ; Dec. Dig. C=>58(5) ; Pleadiug, Cent. Dig. § 1078.] 

4. JUDGMENT ©=>570(4) CONCLUSIVENESS — DISMISSAL 0F COMPLAINT. 

The dismissal of the complaint in an action on the express contract 
would not bar the prosecution of an action on a quantum meruit for the 
services rendered by plaintiff. 

[Ed. Note. — For other cases, see Judgment, Cent. Dig. § 1031; Dec. 
Dig. ©=j570(4).] 

5. Limitation of Actions <§=46(2) — Accrual of Cause of Action. 

Plaintiff's cause of action on a quantum meruit for services rendered to 
and accepted by défendant did not arise, and limitations did not run, 
until the expiration of the existing lease. 

[Ed. Note. — For other cases, see Limitation of Actions, Cent. Dig. § 
241; Dec. Dig. ©=>46(2).] 

In Error to the District Court of the United States for the Southern 
District of New York. 

Action by the Matt J. Ward Company against Robert Walton Goe- 
let. Judgment for défendant, and plaintiff brings error. Affirmed. 

Tins cause cornes hère upon writ of error to review a judgment of the Dis- 
trict Court, Southern District of New York, in favor of défendant in error, 
who was défendant below. Plaintiff's action, begun September 25, 1913, was 
to recover $5,500 in commissions as a real estate broker for leasing défendants 
property, the Hôtel Walton, in Philadelphia, to certain lessees, Lukes and Zahn. 
The complaint alleged the rnaking of an express contract in June, 1907, by 
winch the défendant employed plaintiff as broker to procure tenants for the 
property and agreed to pay hiin 1 pur cent, on the gross rental for the full terni. 
The answer denied the making of this contract, and sot up the statute of limi- 
tations as a separate défense. At the close of plaintiff's testimony, défendant 
moved to amend the answer by setting up the statute of frauds. The motion 
was granted and défendant moved to dismiss upon both spécial grounds— the 
statute of limitations and the statute of frauds. The court held that there 
could be no recovery in the face of the statute of frauds ; the complaint was 
dismissed. The word "plaintiff," as used in this opinion, covers also Mr. Matt 
J. Ward himself, who personally conducted the negotiations testified to. 

<S=For ofher cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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A. I. Sire, of New York City (William L. Stone, of New York City, 
of counsel), for plaintiff in error. 

Cary & Carroll, of New York City (P. A. Carroll, of Boston, Mass., 
of counsel), for défendant in error. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

LACOMBE, Circuit Judge (after stating the facts as above). [1] 
The situation disclosed by the testimony was as follows: In 1907 the 
hôtel was occupied by Mrs. Staff ord under a lease expiring August 31, 
1910. Plaintiff was employed by her to effect a sale of her interests 
under this lease and had procured two prospective purchasers, Lukes 
and Zahn, who were willing to consider the purchase of her unexpired 
term, provided they could obtain either a renewal of her lease or a 
new lease to themselves for some years after the expiration of the 
Stafford lease. 

Plaintiff presented this proposition to défendant, who indicated that 
he would be willing to consent to the transfer of Mrs. Stafford's lease, 
is she wished to sell out, and to give new lease at a larger rental if 
the références of the proposed lessees turned out to be satisfactory. 
After further negotiations there were signed by défendant and Lukes 
and Zahn on November 18, 1907, an agreement and a lease. Usually, 
when there is an agreement to exécute a lease and subsequently the 
lease is executed, the agreement is merged in the lease. But in this 
case both the instruments were signed at the same time, both sides 
contend that they should be read together and there seems to be no 
good reason why both should not be considered in ascertaining what 
was the whole contract, in the negotiating of which plaintiff's services 
were rendered. 

The arrangement was as follows: Goelet leases the property to 
Lukes and Zahn for six years from September 1, 1910, upon two 
conditions : First. That Lukes and Zahn become. assignées of Mrs. 
Stafford and enter the premises under her lease. This they did 
promptly, and for his services in procuring thèse parties to take over 
Mrs. Stafford's lease she has paid plaintiff. Second. That this new 
lease (of November 18, 1907) might be declared void by Goelet if. 
Lukes and Zahn did not fulfill every obligation of Mrs. Stafford's lease 
down to the date of its expiration on August 31, 1910. If they failed 
to do so, and Goelet exercised his right to cancel, they would never 
become tenants, and the resuit of plaintiff's exertion would be entire 
failure to procure for Goelet actual tenants for six years from Septem- 
ber 1, 1910. What would happen — whether the lease would be can- 
celed or not — no one could possibly tell until 1910. 

It is suggested that it was possible to eliminate defendant's right to 
cancel by Lukes and Zahn paying forthwith ail the rent reserved under 
the stafford lease, and it is argued that therefore the agreement is one 
which might possibly be performed within a year. But this argument 
is not persuasive because payment of the rent was not the only thing 
which the lease required from the lessee. It would not be possible to 
pay in advance the taxes and gas, water and other assessments for 
the next two years and a half, because no one could tell what they 
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would be. Moreover one of the obligations of the Stafford lease was 
to keep the premises in good order and repair; whether that obliga- 
tion would be performed or not could not be determined until the ex- 
piration of the lease. What would happen no one could possibly tell 
until 1910; whether tenants from that time on had been secured would 
not be known until then. This condition of affairs was perfectly well 
understood between the parties who made the contract hère sued upon. 
The plaintiff himself expressly testified that Goelet said he would ac- 
cept Lukes and Zahn as tenants only if they could "qualify" at the 
expiration of Mrs. Stafford's lease, which was some three years off. 
The service which plaintiff undertook to perform was to be the prés- 
entation of "qualified" tenants, not there and then, or even promptly, 
but three years later and défendant stated, as plaintiff testified, "they 
cannot qualify with me until the expiration of her (Mrs. Stafford's) 
lease." We concur with Judge Hunt in the conclusion that the ex- 
press contract alleged and testified to was not one to be performed 
within a year and that the statute of f rauds was a défense to it. 

[2-5] Although plaintiff cannot recover commissions under the 
spécial contract sued upon, he might recover upon a quantum meruit 
for services rendered to and accepted by défendant. The évidence 
would seem sufficient, prima facie, to make out such a cause of action, 
but it was not pleaded, nor did plaintiff ask leave to amend his com- 
plaint so as to set it up, nor did he call the court's attention to any 
such claim. The court therefore properly dismissed the complaint. 
Such dismissal will not bar the prosecution of an action on a quantum 
meruit; nor would the statute of limitations interfère with the pros- 
ecution of such a claim, because the cause of action did not arise until 
Lukes and Zahn qualified at the expiration of Mrs. Stafford's lease, 
August 31, 1910. 

The judgment is affirmed. 
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FIRST AND CITY NAT. BANK OF LEXINGTON, KY., v. McCROSSIN. 

In re NEW METROPOLITAN HOTEL CO. 

(Circuit Court of Appeals, Fifth Circuit. March 21, 1916.) 

No. 2836. 

1. Intoxicating Liquors @=>327(1) — Contract — Invamdity — Notes. 

Acts Ala. 1911, p. 266, § 28, déclares that ail agreements or obligations 
• of any person to buy or sell exclusively a product or output of béer or 
other malt or spirituous liquors of any particular person or corporation 
in any licensed place of business shall be null and void, and tbat no per- 
son engagea in the manufacture or sale of liquors shall be allowed to 
conduct a retail business for the sale of liquors in his own naine or in 
any other person's name, or furnish money or fixtures for that purpose, 
while section 34 déclares that any person who assists or encourages an- 
other in doing any of the acts declared to be unlawful shall be guilty of 
a misdemeanor. A brewing company which sold beers to a hôtel Com- 
pany, recommended to its bank a loan to the hôtel company ; the brewing 
company guaranteeing the loan. Ileld, that as the bank had the right to 
make the loan and the brewing company to sell liquors, notes given the 
bank by the hôtel company are not invalid ; it not appearing that the 
bank was party to any agreements on the part of the brewing company in 
relation to the sale of its beverages. 

[Ed. Note. — For other cases, see Intoxicating Liquors, Cent. Dig. §§ 
467, 468, 470, 472; Dec. Dig. <§=>327(1).] 

2. Biixs and Notes ©=494 — Actions — Biîrden of Proof. 

One attacking a note on ground of illegality of considération has 
the burden of proof. 
[Ed. Note. — For other cases, see Bills and Notes, Dec. Dig. <g=>494.] 

Appeal from the District Court of the United States for the North- 
ern District of Alabama; William I. Grubb, Judge. 

In the matter of the bankruptcy of the New Metropolitan Hôtel 
Company. On motion of William P. McCrossin, trustée of the bank- 
rupt, the claim of the First and City National Bank of Lexington, Ky., 
was disallowed and expunged by the référée, and on pétition to review 
the order it was affirmed by the District Court, and the bank appeals. 
Order reversed, and cause remanded, with directions. 

On the 24th day of June, 1914, the New Metropolitan Hôtel Company of 
Birmingham, Ala., which conducted a barroom in connection with its hôtel 
business, was adjudged bankrupt on its own pétition. The appellee, Wm. P. 
McCrossin, was duly appointed trustée. Appellant, the First and City National 
Bank of Lexington, Ky., on August 15, 1914, filed its proof of claim, consist- 
ing of promissory notes, executed by the hôtel company to the appellant, and 
amounting in the aggregate to approximately §8,000. Subsequently the trustée, 
McCrossin, filed a motion, seeking a re-examination of the claim, and prayed 
that it be disallowed and expunged. The référée sustained the motion, and 
entered an order disallowing and expunging the claim. Upon a pétition to 
review the order of the référée the lower court denied the prayer of the péti- 
tion, and passed an order, amrniing and sustaining the order of the référée 
and taxing the costs against the petitioner. From the order last mentioned, 
the bank has appealed to this court 

Pursuant to the stipulation of counsel no written pleadings were filed before 
the référée, nor does the record contain any reasons assigned either by the 
trial court or by the référée, for disallowing the claim of appellant It, how- 

Ê=>For other cases see aame topic & KEY-NUMBER la ail Key-Numbered Digests & Indexes 



984 230 FEDERAL REPORTER 

ever, appears In the brïefs and npon the oral argument of counsel tliat, to de- 
feat the claim, the trustée relies upon sections 28 and 34 of an act of the Ala- 
bama Législature (Acts Ala. 1911, pp. 266, 268), approved April 6, 1911. Thèse 
sections are in the following words: 

Section 28 : "That ail agreements or obligations of any person to buy or sell 
exclusively a product or output of béer or other malt or spirituotis liquors of 
any particular person or corporation in any licensed place of business shall be 
null and void. Nor shall any person engaged in the manufacture or sale oi 
spirituous, vinous or niait liquors be allowed to conduct a business for the re- 
tail of said liquors in his own name or in any other person's name, or t-j fur- 
nish inoney or flxtures for that purpose, and any agreement, lease or mortgage 
made for aicli purpose shall be null and void." 

Section 34: "That any person who commits, or aids, or abets, assists, or en- 
courages another in comniitting any of the acts herein declared to be unlawful 
shall be guilty of a misdemeanor, and upon conviction must be rined not less 
than (ifty dollars, nor more than five hundred dollars, for the first offense and 
shall be sentenced to hard labor for the county or imprisoned in the county jail 
for not less than thirty days nor more than six montas, upon eaeh succeeding 
conviction, unless a différent punishment 1s herein specifieally provided for the 
offense." 

A. Latady, of Birmingham, Ala., for appellant. 
John P. Tillman, L,. C. Eeadbeater, and Tillman, Bradley & Morrow, 
ail of Birmingham, Ala., for appellee. 

Before PARDEE and WALKER, Circuit Judges, and MAXEY, 
District Judge. 

MAXEY, District Judge (after stating the facts as above). [1] Re- 
ferring to the section of the act of the Alabama Législature, quoted 
in the statement of the case, counsel for appellee déclare in their brief 
that the obvious purpose of section 28 was to prevent the manufac- 
turer from becoming a retailer of liquors in Alabama, in his own or 
another person's name, or from furnishing money or flxtures for that 
purpose. We are not disposed to differ with counsel as to their con- 
struction of the statute. But do the facts disclose that the money evi- 
denced by the notes of appellant was lent or furnished in good faith 
by it, or was it a loan made in fact by the Lexington Brewing Com- 
pany to the hôtel company in the name of the bank to conceal the iden- 
tity of the transaction? It may be admitted that if the bank actively 
participated in, or lent itself to, any unlawful purpose on the part of 
the brewing company, such participation would preclude its recovery 
on the notes. The question to be determined is therefore one of fact, 
and after a very careful examination of the record we are unable to 
say that the facts sustain the contention of the appellee. We regard 
the loan of the bank to the hôtel company as one made in the ordinary 
course of business. And while it may be indirectly connected with the 
business transaction between the brewing company and the hôtel com- 
pany, assuming that the transaction was illégal, still the notes of the 
bank are supported by an independent considération and require no 
aid of such transaction to sustain them. 

The gênerai principle of law applicable to a case of this character 
is clearly stated by the Suprême Court in the following language : 

"An obligation will be enforeed, though indirectly connected with an illégal 
transaction, if it is supported by an independent considération, so that the 
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plaintif? does not require the aid of the illégal transaction to make ont Ma 
case." Armstrong v. American Exchange Bank, 133 U. S. 469, 10 Sup. Ct. 461, 
33 L. Ed. 747. 

The bank had the right to lend money to the hôtel company notwith- 
standing it conducted a bar in connection with the hôtel business, and 
the brewing company had, under the Alabama statu te, the right to sell 
it béer, provided it did not violate the exclusive provision of section 
28. And although the bank knew that the hôtel company sold béer 
and the brewing company was engaged in its manufacture, and al- 
though the loan to the hôtel company was made on the recommendation 
of the président of the brewing company, who was a director of the 
bank, and notwithstanding the bank took the guaranty of the brewing 
company to secure the notes, yet thèse circumstances fall short oi taint- 
ing the notes with illegality, since the président of the bank, according 
to his testimony, the truthfulness of which we see no reason to ques- 
tion, states positively that the bank was in no manner a party to any 
agreement between the hôtel company or Mr. Frank, its président, and 
the brewing company for the sale of any portion of the béer products 
of the brewing company, and that he knew nothing of any such agree- 
ment. He further testified that the loan was made regardless of the 
sale of béer, and that Mr. Frank informed him he needed the money 
to make improvements on the hôtel and to liquidate its indebtedness. 

[2] The burden of impeaching the notes held by the bank for il- 
legality rested upon the appellee, and our conclusion is that he failed 
to sustain it. The notes, therefore, should be allowed as a claim against 
the estate of the bankrupt. It follows that the order of the trial court 
should be reversed, and the cause remanded, for further proceedings 
in accordance with law and the views herein expressed ; and it is so 
ordered. 



In re TURNOCK & SONS. 

TURNOCK et al. v. HIBBARD, SPENCER, BARTLETT & CO. 

(Circuit Court of Appeals, Seventh Circuit. January 4, 1916.) 

No. 2270. 

1. Bankkuptcy <S=>397 — Exemptions — Application of State Laws. 

While, by the express provision of Bankr. Act July 1, 1898, c. 541, § 6, 
30 Stat. 548 (Comp. St. 1913, § 9590), the state law is controlling as to the 
character and amount of exemptions to be allowed to a bankrupt, the 
distinction between firm and individual property in the administration 
of a bankrupt estate is to be determined as a matter of gênerai law in the 
fédéral courts, irrespective of the views of the state court of the bank- 
rupt's domicile, in equity or under insolvency acts. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 678; Dec. 
Dig. <s=>397.] 

2. Bankruptcy <§=>397— Exemptions — Piem and Individual Peopeety. 

Where, shortly before a partnership was adjudicated a bankrupt, it waa 
dissolved and its property was divided among the partners, such prop- 

©=>For other cases see same topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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erty remained flrm property, and under the law of Indiana, under which 
no exemptions are allowed out of partnership assets, the partners were not 
entitled to exemptions from the former flrm property. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. § 678; Dec. 
Dig. <©=>397.] 

Pétition to Review and Revise Order of the District Court of the 
United States for the District of Indiana; Albert B. Anderson, Judge. 

In the matter of Turnock & Sons, bankrupts. The objections of 
Hibbard, Spencer, Bartlett & Co. to the trustee's report setting off 
exemptions to Richard Turnock, Sr., and others, were sustained, and 
the bankrupts file a pétition to review and revise. Pétition dismissed. 

James Turnock, of Chicago, 111. (Hughes & Arnold, William E. 
Wider, and Edward B. Zigler, ail of Elkhart, Ind., of counsel), for 
petitioners. 

James H. State, of Elkhart, Ind., for respondent. 

Before KOHLSAAT, MACK, and ALSCHULER, Circuit Judges. 

MACK, Circuit Judge. On October 22, 1914, Turnock & Sons, a 
partner ship, was dissolved, and the property, worth $3,500, was di- 
vided among the members of the firm, ail résidents of Indiana. The 
firm liabilities were $11,000. Each partner knew of the insolvency. 
The dissolution was for the express purpose of enabling each of them 
to claim $600 exemptions, and for no other purpose. ' On October 30, 
1914, one of them filed his voluntary pétition in bankruptcy, and an 
involuntary pétition was filed to hâve the firm adjudged bankrupt. 
Adjudications followed as to the firm and each member individually. 
The individual assets were merely nominal. 

The question arising on the pétition to review and revise is whether 
the référée and the District Court erred in sustaining the firm cred- 
itors' objection to the report of the trustée setting off to each partner 
for exemptions certain property which had belonged to the firm and 
which in the dissolution division had been apportioned as between 
them. 

[1] While, by the express provision of Bankr. Act, § 6, the state 
law is controlling as to the character and amount of exemptions to 
be allowed to a bankrupt, the distinction between firm and individual 
property in the administration of a bankrupt estate is to be determined 
as a matter of gênerai law in the fédéral courts, irrespective of the 
views of the state court of the bankrupt's domicile, in equity or under 
insolvency acts. 

[21 In re Filmar, 177 Fed. 170, 100 C. C. A. 632, we held that 
as to the former firm assets coming into the possession of a trustée 
in bankruptcy a firm creditor is entitled to priority as against indi- 
vidual creditors of a bankrupt partner who had bought out his co- 
partner a month before and had assumed the firm debts. For the 
purposes of administration, such assets despite dissolution are to be 
considered partnership property. In re Mayou, 4 De Gex, J. & S. 
664. No reason is apparent for a différent rule as between the bank- 
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rupt ari his creditors. And as Indiana (Goudy v. Werbe, 117 Ind. 
154, 160, 19 N. E. 764, 3 L. R. A. 114), unlike Wisconsin (In re 
Friedrich, 100 Fed. 284, 40 C. C. A. 378), allows no exemptions out 
of partnership assets, none can be claimed by thèse bankrupts out of 
the property now in the hands of the trustée and specifically identined 
as part of the former firm property (In re Bergman, 2 N. B. N. & R. 
806). 

Even if the state law in analogous proceedings were binding, it 
is to be noted that in Goudy v. Werbe, supra, the dissolution was 
effected, not, as in this case, by a division of the firm assets among 
the partners, without making any provision whatsoever for the pay- 
ment of the debts, but by a sale to one partner, who assumed the pay- 
ment of the debts. Moreover, that sale was expressly found to hâve 
been made in good faith, without intent to hinder creditors, and with- 
out any purpose of securing the exemptions. 

We cannot agrée with Crawford v. Sternberg, 220 Fed. 73, 135 C. 
C. A. 641, that moneys, withdrawn by each partner with the consent 
of his copartners, on the eve of bankruptcy and for the purpose of 
thereby securing an exemption, may be thus retained by him. In so 
far as such moneys are in his possession at the time of filing the péti- 
tion, they must be deemed firm, not individual, assets, for ail pur- 
poses. See, too, Amundson v. Folsom, 219 Fed. 122, 135 C. C. A. 
24; In re Abrams (D. C.) 193 Fed. 271. 

It therefore becomes unnecessary to détermine whether so much of 
the findings, denominated by the référée "findings of fact," as holds 
that the dissolution was fraudulent, as to firm creditors, is, in the 
light of the other findings, a conclusion of law or fact. 

The pétition must be dismissed. 
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DELA W ARE, L. & W. R. CO. v. FRANK. 
(Circuit Court of Appeals, Second Circuit. February 15, 1916.) 

No. 162. 

1. Injunction «5=232 — Violation — Contempts — Punishments. 

A défendant, who violated an injunction obtained against Mm by a 
railroad company by selling a eut-rate ticket, and thereby presuinably pre- 
venting it from selling a full-rate one, might properly, on application of 
the railroad company, be fined a sum compensating the railroad company 
for its loss; the fact that such fine might also act as a déterrent being 
no objection to its imposition. 

[Ed. Note. — For other cases, see Injunction, Cent. Dig. §§ 519-528 ; Dec. 
Dig. <§=»232.] 

2. Injunction <§=>232 — Violation — Contempts — Punishment. 

In such. case, it would not be suffleient to fine défendant merely the 
différence between the two tickets, as the company had been put to the 
trouble and expense of watching défendant to ascertain if he were violat- 
ing the injunction, of securing évidence of the fact, and of presenting it to 
the court, and the fine should be large enough to cover ail thèse items. 

[Ed. Note. — For other cases, see Injunction, Cent. Dig. §§ 519-528; Dec. 
Dig. <§=>232.] 

3. Fines ®=»11 — Imprisonment for Nonpayment. 

If défendant should fail to pay the fine imposed, the court could further 
order that he be imprisoned until he paid the fine ; this not being impris- 
onment for a fixed term as a penalty which défendant was powerless to 
escape, since he could escape imprisonment by obeying the order and 
paying the fine, or by satisfying the court that he had no money with 
which to do so. 

[Ed. Note. — For other cases, see Fines, Cent Dig. §§ 12, 13 ; Dec. Dig. 
<S=»11J 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit by the Delaware, Lackawanna & Western Railroad Company 
against Harry Frank. From an order denying without préjudice a 
motion to punish défendant for contempt of court, complainant ap- 
peals. Reversed. 

Ellis W. Leavenworth, of New York City, for appellant. 

Before LACOMBE, WARD, and ROGERS, Circuit Judges. 

LACOMBE, Circuit Judge. The District Court in November, 1909, 
perpetually enjoined défendant from dealing in certain forms of rail- 
road tickets issued by complainant. The injunction was duly served 
upon him. On or about June 8, 1915, he violated the injunction. 
About thèse f acts there is no dispute. Complainant therefore applied, 
in the same suit, to the same court, praying that défendant be adjudged 
to be in contempt and punished theref or. 

[1-3] Although no opinion was written it seems apparent that the 
déniai of the application "without préjudice" was because the court 

<g=>For other cases see'same topic à KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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was of the impression that it had no authority to grant the relief pray- 
ed for because of the décisions in Gompers v. Buck's Stove & Range 
Company, 221 U. S. 418, 31 Sup. Ct. 492, 55 L. Ed. 797, 34 L. R. A. 
(N. S.) 874, and In re Kahn, 204 Fed. 581, 123 C. C. A. 107. We do 
not understand that they control this application which is one by com- 
plainant for relief ; thèse décisions hâve not put an end to civil rem- 
édies for contempt, which are remédiai in their character. The court 
was not asked to order imprisonment for a fixed term as a penalty for 
an offense ; a penalty which the défendant could not escape by any- 
thing it might be within his power to do. Undoubtedly défendent is 
in contempt of the prohibitory order of the District Court. By his 
disobedience he has caused pecuniary loss to complainant ; had he not 
sold a eut-rate ticket it would presumably hâve sold a f ull-rate one ; 
he may properly in this proceeding be fined a sum, which will fully 
compensate for such loss; that such fine may also act as a déterrent 
is no objection to its imposition. It may be difficult to get at the ex- 
act sum which will compensate complainant for its loss ; it would not 
be sufficient to fine défendant merely the différence between the two 
tickets. Complainant has been put to the trouble and expense of watch- 
ing the défendant to ascertain if he were violating the injunction, of 
securing évidence of the fact, of presenting it to the District Court 
and hère. The fine should be large enough to cover ail thèse items. 
If, défendant should fail to pay the fine imposed on or before a certain 
day the District Court could further order that he be imprisoned un- 
til he paid the fine. That would not be imprisonment for a fixed term 
as a penalty which défendant was powerless to escape; he could es- 
cape imprisonment by obeying the order and paying the fine, or by 
satisfying the court that he had no money with which to do so. 
The order is reversed. 
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Ex parte CHAN KAM. 

CHAN KAM v. UNITED STATES. 

(Circuit Court of Appeals, Ninth Circuit. March 13, 1916.) 

No. 2482. 

1. llabeas cobpus <s=»92(1) — scope of inquiet deportation of chinese 

— Weioht of Evidence. 

On habeas corpus to procure the discharge of a Chinese woman ordered 
deported for prostitution in violation of Act Feb. 20, 1907, c. 1134, 34 
Stat. 898, as amended by Act March 26, 1910, c. 128, 38 Stat. 263, where 
there was évidence tending] to show petitioner's guilt, the court is not 
required to weigh the évidence. 
' [Ed. Note. — For other easrs, see Habeas Corpus, Cent. Dig. §§ 81, 83, 
87-89, 92-94, 96; Dec. Dig. «3=92(1).] 

2. Aliens <S=»32(9) — Déportation of Chinese — Proceedings — Examination. 

Where a Chinese woman was given a hearing at which she was repre- 
sented by counsel, was acquainted with the charge contained in the war- 
rant of arrest and the évidence on which it was based, and there was 
no évidence of abuse of discrétion or arbitrary action, she was given a 
fair and impartial hearing, and was not illegally restrained. 

[Ed. Note. — For other cases, see Aliens, Cent Dig. § 94; Dec. Dig. 
<g=>32(9).] 

Appeal from the District Court of the United States for the First 
Division of the Northern District of California ; Maurice T. Dooling, 
Judge. 

Habeas corpus proceedings by Chan Kam, to secure her discharge 
from a warrant ordering her déportation. From an order of the Dis- 
trict Court, denying the writ, petitioner appeals. Affirmed. 

Joseph P. Fallon, of San Francisco, Cal., for appellant. 
John W. Preston, U. S. Atty., and Casper A. Ornbaun, Asst. U. S. 
Atty., both of San Francisco, Cal., for appellee. 

Before GILBERT, MORROW, and ROSS, Circuit Judges. 

MORROW, Circuit Judge. This is an appeal from an order of 
the District Court denying pétition for a writ of habeas corpus. The 
appellant is a Chinese woman who was arrested on the 26th day of 
August, 1913, at Dinuba, Cal., upon a warrant issued by the Depart- 
ment of Labor for the arrest of the appellant on the charge that she 
was in the United States in violation of the act of February 20, 1907 
(34 Stat. pt. 1, p. 898, c. 1134), as amended by the act of March 26, 
1910 (36 Stat., pt. 1, p. 263, c. 128) in this: That she was a prostitute, 
and had been found an inmate of a house of prostitution and prac- 
ticing prostitution subséquent to her entry into the United States. 

In her pétition to the District Court she alleged that she was ar- 
rested on the aforesaid warrant and taken before the Inspector of 
Immigration at Fresno, in the state of California, and was examined 
upon the warrant; that subsequently the Secretary of the Depart- 
ment of Labor had ordered that she be deported from the United 
States. A copy of the testimony taken upon her examination is at- 
tached to the pétition. 

®=jFor other cases see fiame topic & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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[1] The alleged îllegality of her restraint consists in the abuse of 
discrétion on the part of the immigration officers in failing to give 
her a fair and impartial hearing. We hâve examined the testimony, 
and we do not think it necessary to repeat it hère. The Immigra- 
tion Inspector was of the opinion that the évidence was sufficient to 
show that she was guilty of the offense charged in the warrant. 
There was évidence taken upon the examination which tended to 
show that she was guilty of that charge. We are not required to 
weigh that évidence. 

[2] The only remaining question for us to détermine is whether 
she was given a fair and impartial hearing upon the examination. 
We find no évidence of abuse of discrétion or arbitrary action on the 
part of the officers in any part of the proceedings. The appellant 
was represented by counsel at the hearing ; she was made acquainted 
with the charge contained in the warrant of arrest and the évidence 
upon which it was based; she was also permitt'ed to introduce tes- 
timony on her own behalf. We are of the opinion that this évi- 
dence does not show that she was illegally restrained of her liberty. 

The order, denying the writ of habeas corpus, is therefore affirmed. 



In re COOPER. 
(Circuit Court of Appeals, Second Circuit. February 15, 1916.) 

No. 154. 

1. Bankbuptcy <g=>414(l) — Application for Dischabge — Objections — Bub- 

den of Pboof. 

On the hearing of objections to a bankrupt's discharge on the ground 
that he had concealed from his trustée lots owned by him, and had 
made a false oath in omitting them from his schedules, where it ap- 
peared that he owned the lots at one time, it was for him to show that he 
had disposed of them before bankruptcy. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 720; Dec. 
Dig. <S=>414(1).] 

2. Bankhuptcy <§=414(3) — Application fob Dischabge — Objections — Sttffi- 

ciency or Evidence. 

Where the bankrupt testifled that he had sold such lots prior to bafik- 
ruptcy, but there was no witness as to the alleged sale except himself, 
and no corroborative évidence, the sale was not shown by satisfactory 
proof, and the objections to the discharge were properly sustalned. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. § 722; Dec. 
Dig. @=>414(3).] 

Appeal from the District Court of the United States for the .South- 
ern District of New York. 

In the matter of Samuel Cooper, bankrupt. From an order denying 
a discharge to the bankrupt, he appeals. Affirmed. 

Solomon S. Leef, of New York City, for appellant 
Morris Grossman, of New York City, for appellee. 

Before LACOMBE, WARD, and ROGERS, Circuit Judges. 

Ê=>For other cases see same topic & KEY-NUMBER In ail Key-Numbered Dlgests & Indexe» 
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PER CURIAM. There were two spécifications of objection to dis- 
charge : 

1. That bankrupt concealed from his trustée property consisting of 
two lots at Massapequa, Long Island, valued at $500. 

2. That he made a false oath in omitting thèse two lots from his 
schedules. 

[1, 2] The bankrupt admitted that he bought the lots seven or 
eight years before, for $500, payable in installments, and that he still 
owned them in August, 1912, when he filed a financial statement with 
R. G. Dun & Co. It was for him to show that he has, disposed of 
them before bankruptcy. His story is that, needing some money for 
expenses in connection with his family and not wishing or not being 
able to draw it from the business, he sold the two lots for $200 in 
October, 1912. To this alleged sale there is no witness except him- 
self, and he introduced not a particle of corroborative évidence. We 
concur with Judge Hand in the conclusion that sale of the lots is not 
shown by satisfactory proof and that the objections above stated 
should be sustained. 

Order afnrmed. 



ARBETTEE FELLING 1IACH. CO. v. LEWIS BLIND STITOH MAOH. 

CO. et al. 

(Circuit Court of Appeals, Seventh Circuit. January 4, 1916.) 

No. 2248. 

Patents @=>288 — Suits — Jukisdiction — Venue. 

Act March 3, 1875, c. 137, § 1, 18 Stat. 470, as amended by Act March 
3, 1887, c. 373, § 1, 24 Stat. 552, and Act Aug. 13, 1888, c. 866, § 1, 25 
Stat. 433, gave the Circuit Courts jurisdiction concurrent with the state 
courts of certain suits, and provided that no civil suit should be brought 
against any persou by any original process or proceeding in any otner 
district than that whereof he was an inhabitant, but that, where the 
jurisdiction was founded only on diverse citizenship, suit should be 
brought in the district of the résidence of either the plaintiff or the de- 
• fendant. Bcld, that the Circuit Court had no jurisdiction of a suit under 
Rev. St. % 4915 (Comp. St. 1913, § 9460), brought in a district other than 
that whereof défendant was a citizen, though the suit was one over which 
the fédéral courts had exclusive jurisdiction. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 460-466; Dec. 
Dig. ©=288.] 

Appeal from the District Court of the United States for the East- 
ern Division of the Northern District of Illinois ; Arthur L. Sanbom, 
Judge. 

Suit, originally brought in the Circuit Court, by the Lewis Blind 
Stitch Machine Company and another against the Arbetter Felling Ma- 
chine Company. Decree for complainants, and défendant appeals. Re- 
versed, with directions. 

<@=>For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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Nathan Heard and Frederick P. Fish, both of Boston, Mass., for 
appellant. 

Edward Rector and Geo. T. May, Jr., both of Chicago, 111., for ap- 
pelles. 

Before BAKER, MACK, and ALSCHUEER, Circuit Judges. 

MACK, Circuit Judge. We are at the outset confronted with the 
question of the jurisdiction of the former Circuit Court. The sole 
défendant served with process pleaded in abatement to the jurisdiction 
that it was a corporation organized in Maine. The précise question 
is : Can a défendant, citizen of one state, be compelled to answer a suit 
brought by a citizen of another state in the Circuit (now District) 
Court in and for a third state to secure the issuance of a patent un- 
der section 4915 of the Revised Statures (Comp. St. 1913, § 9460)? 
This involves the construction of Act March 3, 1875, -c. 137, § 1, as 
amended by Act March 3, 1887, c. 373, § 1, corrected by Act Aug. 
13, 1888, c. 866, since embodied in Judicial Code (Act March 3, 1911, 
c. 231) § 51, 36 Stat. 1101 (Comp. St. 1913, § 1033), and copied in the 
margin. 1 

In Re Hohorst, 150 U. S. 653, 14 Sup. Ct. 221, 37 L. Ed. 1211, the 
court held that the clause limiting the venue in civil suits "against any 
person" to the district of which he was an inhabitant, with the excep- 
tion specified in the statute, must be confined to suits against citizens 
of the United States; otherwise, suits could not be brought in the 
fédéral courts against, but only by, aliens. The suit involved a patent, 
and was, like the présent case, by express statutory provision, within 
the exclusive jurisdiction of the fédéral courts. The court in its opin- 
ion stated this as a second reason for its conclusion. 

While in Galveston, etc., Ry. v. Gonzales, 151 U. S. 496, 14 Sup. 
Ct. 401, 38 L. Ed. 248, decided at the same term, it was said "that 
both the décision and the reasoning in the Hohorst Case were care- 
fully limited to a suit brought by a citizen against an alien," neverthe- 
less we cannot assent to appellant's contention that the second ground 
of décision in Re Hohorst is a mère dictum; if thèse cases stood 
alone, we should be constrained, as other courts had felt themselves 
constrained, to hold that the venue provisions of the act are inapplica- 
ble to suits, such as those involving patents, in which the jurisdiction 
of the fédéral courts is exclusive, and that in such cases suit might be 
brought, as under the act of 1875, in any district in which the défend- 
ant is found. 

But in Maçon Grocery Co. v. Atlantic Coast Line R. R. Co., 215 U. 
S. 501, 30 Sup. Ct. 184, 54 L. Ed. 300, the court held the act of 1888 
"is applicable even upon the assumption that the cause of action was 
alone cognizable in a court of the United States, as the particular 
venue of the action was not provided for elsewhere than in that stat- 
ute." That case clid not involve a patent; it arose under the Inter- 
state Commerce Act; exclusive jurisdiction had not been expressly 
conferred upon the fédéral courts in such cases. But if the act is ap- 

i See note at end of case. 
230 F.— 63 



994 230 FEDERAL REPORTER 

plicable in such a case, the second ground for the décision in Re Ho- 
horst must necessarily be deemed erroneous and impliedly overruled. 
There can be no différence in this respect between a patent and any 
other case over which the fédéral courts hâve or are assumed to hâve 
exclusive jurisdiction, whether expressly or impliedly conferred upon 
them. That the Suprême Court assumed, without expressly deciding, 
that the fédéral jurisdiction is exclusive in that class of cases, does 
not in any way weaken the binding force of the décision as holding 
the act applicable as well in cases of exclusive as of concurrent juris- 
diction. 

Though the court in Thoma v. Perri (D. C.) 205 Fed. 632, expressed 
the view that a suit under section 4915 could be maintained in any 
district in which a nonresident corporation was found, jurisdiction 
was sustained as well on other grounds. See, too, So. Pacific Co. v. 
Arlington Heights Fruit Co., 191 Fed. 101, 111 C. C. A. 581, and 
Fraser v. Barrie (C. C.) 105 Fed. 787. 

The decree must be reversed, with directions to dismiss the bill for 
want of jurisdiction over the person of the défendant. 

Note. — "That the Circuit Courts of the United States shall hâve original 
cognizance, concurrent with the courts of the several states, of ail suits of a 
civil nature, at common law or in equity, where the matter in dispute exceeds, 
exclusive of interest and costs, the sum or value of two thousand dollars, and 
arising under the Constitution or laws of the United States, or treaties made, 
or which shall be made, under thelr authority, or in which controversy the 
United States are plaintiffs or petitioners, or in which there shall be a con- 
troversy between citizens of différent states, In which the matter in dispute 
exceeds, exclusive of interest and costs, the sum or value aforesaid, or a 
controversy between citizens of the same state claiming lands under grants 
of différent states, or a controversy between citizens of a state and foreign 
states, citizens, or subjects, in which the matter in dispute exceeds, exclusive 
of interest and costs, the sum or value aforesaid, and shall bave exclusive 
cognizance of ail crimes and offenses cognizable under the authority of the 
United Stateg, except as otherwise provided by law, and concurrent jurisdic- 
tion with the District Courts of the crimes and offenses cognizable by them. 
[See Judicial Code, § 24 (Comp. St. 1913, § 991).] 

"But no person shall be arrested in one district for trial in another in 
any civil action before a Circuit or District Court ; 

"And no civil suit shall be brought before either of said courts against 
any person by any original process or proceeding in any other district than 
that whereof he is an inhabitant, but where the jurisdiction is founded 
only on the fact that the action is between citizens of différent states, suit 
shall be brought only in the district of the résidence of either the plaintiff or 
the défendant." [Judicial Code, § 51 (Comp. St. 1913, § 1033).] 
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BTERLEY v. BARBER ASPHALT PAVING CO. 

(District Court, S. D. West Virginia. February 18, 1916.) 

No. 470. 

1. Patents <©=>44 — Anticipation— Accidentai, Production or Patented 

PBODUCT "NOVELTT." 

"Novelty" is not negatived by the prior accidentai production of the 
same thing, when the operator does not recognize the means by which the 
resuit was aecomplished, and no knowledge of it is derived tberefrom by 
any one. 

[Ed. Note. — For other cases, see Patents, Dec. Dig. ®=>44. 

For other définitions, see Words and Phrases, Second Séries, Novelty.] 

2. Patents @=>328 — Validitt and Infringement — Petroleum Asphalt. 

The Byerley patent, No. 524,130, for a process of mailing asphaltic 
products from petroleum tar, and for a new asphaltum petroleum product, 
was not anticipated, discloses invention, and is entitled to a libéral con- 
struction both as to process and product claims. Claim 2, for the product, 
described as "varying in liardness at atmospheric pressure from a rubber- 
like consistency to a mass of a hardness * * * like the natural as- 
phaltums," is sufficiently broad to embrace such products as are solid as 
distinguished from liquid and as exhibit a rubber-like consistency. Both 
classes of claims, also, held infringed. 

In Equity. Suit by Francis A. Byerley, as executor, trustée, and in- 
dividually, against the Barber Asphalt Paving Company. On final 
hearing. Decree for complainant. 

W. K. Richardson and Harrison F. Lyman, both of Boston, Mass., 
for plaintiff. 

Henry N. Paul, Jr., of Philadelphia, Pa. (Fraley & Paul, of Phila- 
delphia, Pa., on the brief), for défendant. 

KELLER, District Judge. The complainant, as executor of and 
trustée under the will of his father, Francis X. Byerley, and individ- 
ually as legatee under said will, instituted this suit claiming infringe- 
ment by the défendant of letters patent of the United States No. 524,- 
130, granted to said Francis X. Byerley, August 7, 1894, upon an ap- 
plication filed April 28, 1893, for process and product for the manufac- 
ture of asphalt, and other products from petroleum. 

The claims alleged to be infringed by the process and product of 
the défendant and by its use of products manufactured by others are 
claims 1, 2, 3, 6, 7, 8, and 9, which are described in the patent in suit 
as follows : 

"1. The process of making asphaltic products by prolonged exposure of pe- 
troleum tar to a pitch-forming noncoking température in a still, with agitation 
of said tar, and exposure of the same to air, substantially as described. 

"2. The herein described new asphaltic petroleum products, soluble in ben- 
zine, varying in hardness at atmospheric températures from a rubber-like con- 
sistency to a mass of a hardness and conchoidal fracture like the natural 
asphaltums, the less hard having also a conchoidal fracture at lower tempéra- 
tures, melting at from about 2ÔO° Fahrenheit to about 400° Fahrenheit ac- 
cording to hardness, and in gênerai having characteristics belonging to as- 
phaltic residual products from a prolonged exposure of petroleum tar to a 
pitch-forining noncoking température in a still with agitation of said tar 

Ê=aFor other cases see same topic & KEY-NUMBBR In ail Key-Numbered Digests & Indexes 
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and exposure of the same to air in contradistinction to previously known 
natural or artificial products of a more or less asphaltic character, substan- 
tially as set forth. 

"3. The process of making asphaltic products, by prolongea exposure of pe- 
troleum tar to a pitch-forming noncoking température in a still, with ex- 
haustion of the products of distillation, agitation of the tar, and exposure of 
said tar to air, substantially as described." 

"6. The process of making asphaltic or pitchy bodies, by prolonged ex- 
posure of petroleum tar to a pitch-forming température in a still, with agita- 
tion of said tar, and exposure of the same to air, substantially as described. 

"7. The process of making asphaltic or pitchy bodies, by prolonged exposure 
of petroleum tar to a pitch-forming température in a still, with exhaustion of 
the products of distillation, agitation of said tar, and exposure of the same 
to air, substantially as described. 

"8. The process of making asphaltic or pitchy bodies, by subjecting pitch- 
yielding tar to a pitch-forming noncoking température, with agitation of the 
tar, and exposure of the same to air, substantially as described. 

"9. The process of making asphaltic or pitchy bodies, by subjecting pitch- 
yielding tar to a pitch-forming noncoking température, with exhaustion of the 
products of distillation, agitation of the tar, and exposure of the same to air, 
substantially as described." 

Of thèse claims, No. 2 is for products, and ail the rest are process 
claims. 

In view of prior Htigation involving this patent in which its validity 
was sustained by the Circuit Court of Appeals for the Third Circuit in 
the case of Francis X. Byerley v. Sun Company, 184 Fed. 455, 106 C. 
C. A. 537, ail défenses set up in the answer of this défendant hâve been 
tacitly or expressly abandoned, except two., namely, anticipation and 
noninfringement, and no références in support of thèse défenses which 
were properly urged in the case against the Sun Company and were 
overruled by the décision in that case are insisted upon or relied upon 
in the brief of défendant filed before me, in which the défenses hère 
relied upon are stated as follows: 

I. The patent in suit is invalid by reason of the prior patenting and 
publication of the same invention to one John M. Sparrow, in Ca- 
nadian letters patent No. 35,117, dated October 2, 1890, and an accom- 
panying publication describing the same invention read by David Dou- 
glas before the American Gaslight Association in the year 1891, and 
published in the printed proceedings of that society in September, 1892. 

IL This défendant does not infringe upon the claims of the patent 
in suit, which are specifically limited to the employment of the process 
described therein for the manufacture of a "solid body" or "pitch" 
having a consistency precisely defined in the spécification; whereas, 
this défendant has employed its process in the manufacture of much 
softer bodies, not within the terms of the claims which are limited to 
the harder bodies both in terms and of necessity because the use of 
such process for the production of semisolid or viscous bodies like 
those manufactured by défendant had long been known. 

The Sparrow Patent. 

Before proceeding to a discussion of this défense, ît may be well to 
call attention to an apparent error in the stated défense. 

From the proofs it does not appear that any statement describing the 
Sparrow patent was made by David Douglas, and published by the 
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American Gaslight Association, but that W. H. Pearson, Jr., who was 
superintendent of the Consumers' Gas Company of Toronto, explained 
a process being used by "parties in Toronto," which may or may not 
hâve had référence to the Sparrow process. In any event, it can 
scarcely be contended that the process described by Mr. Pearson is 
full enough to serve as an anticipation of Byerley's patent under the 
provisions of section 4886, R. S. (Comp. St. 1913, § 9430). 

As to the Sparrow patent itself, it must stand or fall as an anticipa- 
tion by the adequacy or inadequacy of the description therein contained 
to acquaint one skilled in the art with the process which is so circum- 
stantially described and claimed in the Byerley patent. 

It seems to me that a simple reading of the Sparrow patent is suffi- 
cient to demonstrate that the spécifications fall far short of that full 
and clear description that alone can serve as an anticipation of a duly 
granted United States patent. Sparrow says that his invention con- 
sists of a new and useful process for "separating or driving out the 
water and volatile matters from the refuse or tar resulting from the 
manufacture of illumina ting gas from petroleum oil, and thereby re- 
duce it to densities suitable for roofing paint, roofing and paving 
pitches, and for other purposes." 

There is hère not only no suggestion of the appréciation of a chemi- 
cal change induced by the process described, but, on the contrary, the 
idea of such change is expressly negatived by the statement that his 
process is one for the separating and driving out the water and vola- 
tile matters, and no suggestion whatever can be indulged that Sparrow 
ever had in mind a change in the material used by him other than that 
involved in "driving out the water and volatile matters." This mate- 
rial (water-gas tar) was a very différent material than that commonly 
used in the Byerley process, and contained as much as 40 per cent, of 
water, and it was, of course, necessary in order to use this refuse to 
drive off this water, and I think it is apparent from his whole patent 
that Sparrow himself never appreciated the fact that his hot air, at 
whatever température applied (as to which his spécifications are silent), 
ever had any effect on his material other than that of "driving out" 
volatile matters. 

[1] The fact that the air as used in the Sparrow process may, or 
must, hâve had the same effect as in the Byerley process, is far from 
ponclusive of anticipation, for it is settled law that novelty is not neg- 
atived by a prior accidentai production of the same thing, when the 
operator does not recognize the means by which the resuit is accom- 
plished, and no knowledge of it, or of the methods of its employment, 
is derived from it by any one. Pittsburgh Réduction Co. v. Cowles 
Electric Smelting & Aluminum Co. (C. C.) 55 Fed. 307 (in which case, 
see Judge Taft's statement of this principle) ; Chase v. Fillebrown (C. 
C.) 58 Fed. 377; Wickelman v. A. B. Dick Co., 88 Fed. 266, 31 C. C. 
A. 530; Tilghman v. Proctor, 102 U. S. 711, 26 L. Ed. 279; Topliff 
v. Topliff et al, 145 U. S. 161, 12 Sup. Ct. 825, 36 L. Ed. 658. 

Moreover, it appears from the testimony in this case that it is by 
no means true that any application of air to tar will resuit in its 
change into the artificial asphaltic products of Byerley's process. 
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Thèse results, under the testimony, are dépendent upon conditions af- 
fecting température, time, apparatus, and air quantities. Defendant's 

expert, Mr. Forrest (Complainant's Record, pp. , Q. 17-20), de- 

scribed a process of défendant "only for the purpose of removing 
moisture in the residuum and of mixing the materials," the air being 
blown from six to ten hours to a day or two, and as to this process he 
swears (C. R. R. A. Q. 250-252) that the air does not operate to modify 
the character of the mass (material).in any respect. 

[2] I reach the conclusion that neither the Sparrow Canadian pat- 
ent No. 35,117, nor the statement of Mr. W. H. Pearson, Jr., published 
in the proceedings of the American Gaslight Association in September, 
1892, constitute an anticipation rendering the patent in suit invalid. 

In this connection, I might say that the file wrapper in Byerley's 
application is in évidence, and the office correspondence abundantly 
shows that Byerley strenuously contended (as indeed I think his spécifi- 
cation and claims also assert) that his process worked a chemical change 
in the constituents of the materials used. That it in fact does so is 
not only not denied, but is admitted by ail the expert witnesses, and 
that Sparrow had no idea of any such change appears to be clear from 
his own words. 

The Défense of Noninfringement. 

It is strenuously claimed by the défendant that some, if not ail, of 
its own products which are the subjects of suit do not infringe the 
claims of the Byerley patent because the Byerley process is limited to 
the manufacture of asphaltic products having a precisely defined solid- 
ity much in excess of defendant's products. 

It is true that, in lines 13 to 15 of his spécifications, Mr. Byerley 
says, "This invention relates more particularly to the manufacture of 
solid bodies from petroleum," but he goes on in the same paragraph 
to say, "but each of the improvements constituting the same is included 
for ail the uses to which it may be adapted." 

It thus appears that for limitation of the several process claims light 
must be sought in the language of the claims themselves, and the de- 
scriptive part of the patent, to wit, the spécifications, must be read as 
merely illustrative unless the clear intent to limit the claims necessarily 
appears therefrom. 

Similarly, the product claim No. 2 is to be interpreted in accordance 
with its language, and it is entirely conceivable that such claim might 
be confined by its own language within limits to which the process 
claims, or some of them, might not be subject. 

In the first place, the process patented and claimed by Byerley is 
described in his patent and is shown by the testimony to be a progres- 
sive one, continued for varying lengths of time, but in any case for a 
considérable period after the materials hâve been brought to a tempéra- 
ture at which changes described in the spécification begin to take ef- 
fect. Therefore it would seem that, conceding the validity of the pat- 
ent, it should be liberally construed, with only such limitation upon it 
as is made necessary by the claims themselves, or the necessary implica- 
tions arising from the language used in them. 
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Therefore, in construing the language of the product claîm (No. 
2) in référence to the degree of hardness of the patented asphaltic 
products, the expression "varying in hardness at atmospheric tempéra- 
tures from a rubber-like consistency to a mass of a hardness and con- 
choidal fracture like the natural asphaltums," while doubtless not cov- 
ering truly viscous products, the language should be construed as em- 
bracing such products as are "solid," as distinguished from "liquid," 
and exhibit a "rubber-like" consistency regardless of whether they ex- 
hibit the same, a greater, or less degree of penetrability under test. 
I know of no reason why the further distinction between "solids" and 
"semisolids" should be sought to be drawn, as Byerley was distinguish- 
ing thèse products from previously known artificial asphaltic products, 
none of which, so far as I am aware, or as has been shown in testi- 
mony, bore any other form than that of a thick viscous liquid. 

"Rubber-like consistency," as used by Byerley, in my judgment refers 
quite as aptly, and more so, to the peculiar elasticity of that material, 
than it does to its penetrability, as elasticity is the peculiar quality of 
rubber, and this quality is possessed by each and ail of defendant's al- 
leged inf ringing products, and they are each and ail "solid" as contra- 
distinguished from even a "viscous" liquid. 

With référence to the process claims, I do not find that those in suit 
are so limited that it can be said that none of them are infringed by 
each and ail of the defendant's processes. They were ail made the 
subjects of lengthy arguments and discussion in the Patent Office, as 
is shown by the file wrapper (in évidence by stipulation of counsel in 
this case), and were ail allowed as exhibiting distinct différences in the 
extent of claim and method of statement. 

I call especial attention to the language of claim No. 8, which seems 
very wide in scope, as the process is not limited either as to duration or 
as to apparatus, and includes as well the use of défendants "kettle" as 
of complainants' "still"; the only limitation being that it is a process 
of making "asphaltic or pitchy bodies" by the means set forth in the 
allowed claim, and I construe this limitation as including any product 
so produced having a "body" as distinguished from a liquid, and so con- 
strued each and ail of defendant's products infringe this claim. 

Upon the gênerai features of the utility and novelty of the Byerley 
invention, I do not see any reason to enlarge. They hâve been referred 
to in the opinions of both the District Court (181 Fed. 138) and the 
Circuit Court of Appeals (184 Fed. 455, 106 C. C. A. 537) in the case 
of Byerley v. Sun Company, and I fully agrée with those opinions as 
herein indicated in my view of the proper interprétation of this patent. 

I, accordingly, hold that both "hydrolene B" and "obispo refined 
asphalt," the purchased products used by défendant and referred to 
in the évidence, as well as defendant's first, second, and third processes, 
and the products thereof, are infringements of the patent in suit, and 
that complainant is entitled to relief, and a decree for an accounting 
may be drawn. 
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In re ISRAELSON. 

In re LYNCH. 

(District Court, S. I>. New York. January 13, 1916.) 

L Moktqages ©=>199(2)— Construction— Rents— Assignaient. 

A clause in a mortgage, providing that in the event of default the mort- 
gagees should bave the right to take possession of the premises and receiva 
the rents and profits therefroin, and "in the event of any such default sueh, 
rents and prolits are hereby assigned to the niortgagees as further security 
for the payinent of the said indebtedness," authorizes the mortgagees to 
collect the rents only. after taking possession of the property, not while 
permitting it to reniain in the possession of the mortgagor after default 

[Ed. Note. — For other cases, see Mortgages, Cent Dig. § 513; Dec. Dig. 
<S=>199(2).] 

2. Courts <§=>t>08— Ruljss of Décision— Décision of State Court. 

A décision of a state court construing a clause of a mortgage assigning 
rents and profits to the niortgagees as operating only after the mortgagee 
takes possession of the premises after default helâ, controlling on the féd- 
éral court in construing a clause similar in purport and substantially sini- 
ilar in phraseology, rather than a later state décision construing an as- 
signment clause not so similar. 

LEd. Note. — For other cases, see Courts, Cent. Dig. § 951 ; Dec. Dig. <©=> 
368.] 

In Bankruptcy. In the matter of Jacob Israelson, bankrupt. Ap- 
plication of William J. Lynch, as receiver of the rents and profits, ap- 
pointée! in proceedings in the state court to foreclose a mortgage, for 
an order requiring the receiver in bankruptcy to pay over rents col- 
lected by him. Application denied. 

Peter Eagan, of New York City, for receiver Lynch. 
Murray, Prentice &' Howland, of New York City, for mortgagees. 
Stern, Barr & Tyler, of New York City (Henry C. Moses, of New 
York City, of counsel), for receiver in bankruptcy. 

MAYER, District Judge. Israelson was petitioned into bank- 
ruptcy, and on November 18, 1915, Henkel was appointed receiver by 
this court and duly qualified. Thereafter the Messrs. Rusch com- 
menced an action in the New York Suprême Court to foreclose a 
mortgage on certain premises owned by the alleged bankrupt, and 
Henkel was duly made a party défendant in that action. On Decem- 
ber 21, 1915, Lynch was duly appointed receiver of the rents and 
profits in the foreclosure action and duly qualified. Lynch now asks 
that Henkel be required to pay over to him the rents collected by 
Henkel up to the date of Lynch's appointment. 

[1,2] On October 22, 1911, the bankrupt defaulted in the payment 
of the principal sum due under the terms of the bond and mortgage 
and has defaulted in the payment of interest. Apparently the bank- 
rupt remained in possession of the premises until the appointment of 
Henkel, and since October 22, 1911, has paicl some installments on 
the principal, as well as interest up to and including July 1, 1915. The 
complaint in the foreclosure action allèges, as the only ground of de- 
fault, the failure to pay the balance of the original principal. 

<S=iror other cases see satne topic & KEY-NUMBER In ail Key-Numbered Digests & Indexes 



IN KE ISRAELSON 1001 

It ïs fair to infer that the alleged bankrupt, as owner, collected the 
rents up to the time of the filing of the pétition in bankruptcy, and 
that the default was allowed to remain dormant as long- as interest 
was paid and payments on account of principal were made. The 
fourth paragraph of the mortgage provides : 

"Fourth. That in the event of any default mentioned in article third of thèse 
covenants the said mortgagees shallhave the right forthwith to enter upon and 
take possession of the said mortgaged premises, and to let the said premises, 
and reeeive the rents, issues, and profits, after payment of ail the necessary 
charges and expenses, on account. of the amount hereby secured, and, in the 
event of any such default, the said rents and profits are hereby assigned to the 
niortgagees as further security for the payment of the said indebtedness. " 

.The question is whether the assignment of rents became operative 
at the time of the default or only upon the appointment of the state 
court receiver. In Abrahams v. Berkowitz, 146 App. Div. 563, 131 
N. Y. Supp. 257, this précise question was before the Appellate Di- 
vision of the Second Department. In that case the clause under con- 
sidération was as follows : 

"That if default shall be made in the payment of the principal sum mentioned 
in the condition of the said bond, or of the interest which shall accrue there- 
on, or of any part of either, at the respective times therein specified for the 
payment thereof, the said mortgagee shall hâve the right forthwlth, after any 
such default, to enter upon and take possession of the said mortgaged prem- 
ises, and to let the said premises, and reeeive the rents, issues, and profita 
thereof, and to apply the saine, after payment of ail necessary charges and 
expenses, on account of the amount hereby secured, and said rents and profits 
are in the event of any such default hereby assigned to the mortgagee." 

It is apparent that the clause in the mortgage in the case at bar 
and that discussed in Abrahams v. Berkowitz, supra, were similar 
in purport and substantially similar in phraseology. The expression 
"the said rents and profits" in each clause clearlv means the rents 
and profits collected by the mortgagee after he has entered upon and 
taken possession of the mortgaged premises ; and it may be hère said, 
as it was in the Abrahams Case, that : 

"It is obvious from the language used that the assignment relates only to the 
rents after the entry and the taking possession of the mortgaged premises." 

It is now urged that the Abrahams Case has been distinguished in 
Sullivan v. Rosson, 166 App. Div. 68, 151 N. Y. Supp. 613 "(First Di- 
vision), which was decided by a divided court, and, according to 
counsel, is pending, by allowance, on appeal to the New York Court 
of Appeals. In the Sullivan Case the clause was : 

"Sixth. The holder of this mortgage, in any action to foreclose it, shall be 
entitled, without notice and without regard to the adequacy of any security for 
the debt, to the appointment of a receiver of the rents and profits of said prem- 
ises; and said rents and profits are hereby, in the event of any default or de- 
faults in paying said principal or interest, assigned to the holder of this mort- 
gage as further security for the payment of said indebtedness." 

It will be noted that this clause provides, in the event of any de- 
fault, that the rents and profits "are hereby * * * assigned" and 
the court holds that it is compétent for the owner of premises to as- 
sign rents to accrue in the future and that the assignée is entitled 
thereto without taking possession, regardless of whether or not he 
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has a right to re-enter or to hâve a receiver appointed. The clause în 
the Sullivan Case is quite différent from that discussed in the Ab- 
rahams Case and in the case at bar. I think, therefore, that I should 
follow the Abrahams Case as authority, and, in addition, I agrée with 
its reasoning and conclusion. 
The motion is denied. 



THE SEGURANCA. 

(District Court, E. D. Louisiana. January 24, 1916.) 

No. 15328. 

Shipping ©=»51 — Bkeach of Charter — Lien of Charterer. 

Where the master of a vessel agreed with the charterer to collect 
freight on a portion of the cargo on delivery, and to pay to the charterer 
the différence between the freight so collected and the charter rate, such 
agreetnent amounted to a waiver of a provision of the charter party re- 
quiring payment of freight in advance, if demanded, and the charterer has 
a lien on the vessel for the sum so collected and not paid over, which 
may be enforced by suit in rem. 

[Ed. Note.— For other cases, see Shipping, Cent. Dig. §§ 203-210; Dec. 
Dig. <s=»51.] 

In Admiralty. Suit by George W. Howe & Co. against the steam- 
ship Seguranca and others. On exceptions to libel. Overruled. 

John C. Avery, of Pensacola, Fia., and Grant & Grant, of New 
Orléans, La., for libelants. 
John C. Hollingsworth, of New Orléans, La., for respondents. 

FOSTER, District Judge. In this case libelants substantially al- 
lège that they chartered the steamship Seguranca for a voyage be- 
tween Pensacola, Fia., and London, England, and, with the authority 
of the owners of the steamship, relet part of the space ; that in accord- 
ance with the terms of the. charter party libelants paid full freight 
to the master of the ship on the cargo shipped by them, but the Pen- 
sacola Lumber & Timber Company, which had sublet part of the 
space, desired to pay freight upon its shipment on arrivai at London ; 
that the master and agents of the steamship agreed with the libelants 
that the master should collect freight on that part of the cargo on 
delivery, and the master gave libelants a five-days arrivai note against 
the freight for the différence between the charter rate and the rate 
paid by the shipper, amounting to £2,192. 5. 7. ; that the ship pro- 
ceeded to London, made delivery of her cargo, and the master col- 
lected the freight as obligated by the five-days note, but, though ad- 
mitting the collection of £1,450, remitted no part of same to libelants. 

The libel further allèges that under the terms of the charter party 
the ship was required to take not less than 1,008 standards of lumber, 
but was expected to take more ; that the cargo was ordered along- 
side the ship by the master at Pensacola, and was furnished to more 
than the amount of 1,008 standards of lumber, or the équivalent, as 
agreed upon ; but when the vessel had only loaded 709 standards the 

<g=3l''or other cases see same topic & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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master refused to receive or permit to be loaded a large part of the 
cargo then alongside, and libelants, for the purpose of fulfilling the 
contracts for delivery of same in London, were compelled to secure 
other means of transporting it, and did so at a cost greater than if 
it had been taken by the steamship, and they claim on that ground 
$843.89. 

The ship being in the port of New Orléans, admiralty process is- 
sued against her, and she was seized. The owners of the ship, 
through the master, filed a claim for her, and in the usual course she 
was released on bond. The respondents hâve filed an exception, set- 
ting up that the allégations of the libel do not disclose any admiralty 
lien upon said vessel and constitute solely an action in personam, and 
that the court is without jurisdiction to proceed in rem against the 
vessel. 

Respondents rely upon the clause of the charter party that full 
freight is to be prepaid at the port of loading, on the signing of the 
bills of lading, if required by the owners, and, further, on paragraph 
4 of the charter party, which stipulâtes for an advance of cash to the 
master by the charterers for his , ordinary disbursements, such ad- 
vances to be indorsed upon the bills of lading on account of freight, 
but no draft to be given for such advances ; and they say that the 
master was therefore entirely without authority to sign the five-days 
note. 

The rule is that the freight and vessel are reciprocally bound to 
each other, and that breaches of charter give rise to liens on ves- 
sels, but there are cases denying the lien where the breach o£ char- 
ter has been of a nonmaritime character. However, it has always 
been held that claims growing out of contracts of afïreightment may 
be properly enforced against the vessel, and there are many cases il- 
lustrating the various kinds of claims that hâve been so adjudicated. 
The instant case présents but a variation of the usual controversy 
between charterer and vessel, though perhaps the exact facts may not 
hâve been adjudicated before in any of the reported cases. The stip- 
ulation in the charter party regarding the collection of freight in ad- 
vance, of course, could be waived by the vessel, and the master had 
implied authority to do so. Having done so, the claim of the char- 
terers against the. vessel arises from the agreement of the master to 
collect the freight in their behalf and remit them the différence, and 
does not arise from the exécution of the note. For the purposes of 
this case, the five-days note may be treated simply as évidence of 
the amount arrived at by the parties in the settlement between the 
master and the charterers. It is a well-known custom of the port of 
New Orléans for the master to give such notes, and his doing so 
would not take the case out of the usual rule, even conceding that 
the master had no authority to sign it. Clause 4 of the charter re- 
lied upon refers to advances made to the vessel, and has no applica- 
tion to the note hère given. With regard to the second cause of 
action, the allégations show a clear breach of the charter, and there 
could be no question that the claim to that extent could be enforced 
in rem. 

The exception to the libel will be overruled. 
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In re GIAQTJINTO. 

(District Court, S. D. New Tork. January 28, 1916.) 

Aluns ®=>68 — Naturalization — Procédure — Statutort Provisions. 

Act June 29, 1906, c. 3592, § 4, 34 Stat. 596 (Comp. St 1913, § 4352), 
requires pétitions for naturalization to be verifled by the affldavits of. 
witnesses. Section 5 provides that the clerk immediately after the filing 
of the pétition shall give notice by posting the name of the alien, etc., 
and the naines of the witnesses whom he expects to summon, and that on 
request the clerk shall issue a subpœna for the witnesses so named by 
the applicant, but that, if such. witnesses canuot be produced upon the 
final hearing, other witnesses inay be sutnmoned. Section 6 provides 
that final action shall not be had upon a pétition until at least 90 days 
bave elapsed after filing and posting the notice of such pétition. Held, 
following a former décision of this district, in the absence of controlling 
authority, that the names of witnesses substituted under section 6 inust 
be posted for 90 days. 

[Ed. Note. — For other cases, see Aliens, Cent Dig. §§ 138-145; Dec. 
Dig. <®=>68.] 

Application by Giorgio Giaquinto for naturalization. Application 
not granted. 

MAYER, District Judge. Giaquinto is an applicant for naturaliza- 
tion, and on final hearing one of his witnesses did not appear. He 
desires to substitute a witness, and the question is whether it will be 
necefesary to post the name of the substituted witness for a period of 
90 days, or whether said substituted witness may be summoned and 
examîned without the prerequisite of posting. 

The applicable sections of the act of June 29, 1906, are as follows: 

"The pétition shall also be verifled by the affldavits of at least two crédible 
witnesses, who are citizens of the United States, and who shall state in their 
affldavits that they hâve personally known the applicant to be a résident of 
the United States for a period of at least five years continuously, and of 
the state, territory, or district in which the application is made for a period 
of at least one year immediately preceding the date of the filing of his pétition, 
and that they each hâve Personal knowledge that the petitioner is a person of 
good moral character, and that he is in every way qualified, in their opinion, 
to be admitted as a citizen of the United States." Section 4, second condition, 
thlrd paragraph. 

"That the clerk of the court shall, immediately after filing the pétition, 
give notice thereof by posting in a public and conspicuous place in his office, 
or in the building in which his office is situated, under an appropriate heading, 
the name, nativity, and résidence of the alien, the date and place of his 
arrivai in the United States, and the date, as nearly as may be, for the 
final hearing of his pétition, and the names of the witnesses whom the appli- 
cant expects to summon in his behalf ; and the clerk shall, if the applicant 
requests it, issue a subpœna for the witnesses so named by the said applicant 
to appear upon the day set for the final hearing, but in case such witnesses 
can not be produced upon the final hearing other witnesses may be summon- 
ed." Section 5. 

"That pétitions for naturalization may be made and filed during term time 
or vacation of the court and shall be docketed the same day as filed, but final 
action thereon shall be had only on stated days, to be flxed by rule of the 
court, and in no case shall final action be had upon a pétition until at least 
ninety days bave elapsed after filing and posting the notice of such pétition.' 
Section 6. 

<g=»For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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It seems that there has been a conflict of authority in référence to 
this question. Some courts hâve held that the posting is not neces- 
sary: In re Schatz, 161 Fed. 237 (Circuit Court, D. Oregon, April 
7, 1908) ; U. S. v. Doyle, 179 Fed. 687, 103 C. C. A. 233 (Circuit Court 
of Appeals, Seventh Circuit, April 19, 1910); In re Neugehauer, 172 
Fed. 943 (District Court, W. D. Pennsylvania, October 11, 1909); 
U. S. v. Ojala, 182 Fed. 51, 104 C. C. A. 491 (Circuit Court of Ap- 
peals, Eighth Circuit, October 11, 1910)." 

In addition I am informed that the posting of the names of sub- 
stitute witnesses is not required in the United States District Court for 
the Eastern District of New York and also is not required in certain 
cases in the northern counties of the state of New York, in which nat- 
uralization hearings are held at infrequent intervais, and where 
such posting would resuit, at times, in delaying an applicant's ad- 
mission to citizenship for many months. The authorities which hâve 
held that such posting is necessary are U. S. v. Daly, 32 App. D. 
C. 525, and Matter of Pétition of Joseph O'Dea, decided by Judge 
Eacombe sitting as a Circuit Judge, 158 Fed. 703 (February 25, 1908). 

Judge Lacombe's view has been consistently followed in this district, 
and the question is whether that practice shall be departed from be- 
cause of the later décisions above cited and because of the incon- 
venience to the applicant for naturalization. I am authorized by my 
Associates, Judge HOUGH, Judge LEARNED HAND, and Judge 
AUGUSTUS N. HAND, to state that in view of the conflict of opin- 
ion, and in the absence of a holding to the contrary by the Circuit 
Court of Appeals for the Second Circuit or the Suprême Court, the 
ruling of Judge LACOMBE will be followed in this district. 



VIRGINIA-CAROLINA CHEMICAL CO. y. EHRICH et aL 

(District Court, E. D. South Carolina. March 2, 1916.) 
No. 80. 

1. ASSJGNMENTS @=>22 AGH.EEMENT8 TO ASSIGN — NECESSITT OF REGISTRATION. 

A corporation made a contract wïth a manufacturer of fertilizers under 
which fertilizers furnished were to remain the property of the manufac- 
turer until sold or settled for, and when sold ail proceeds of sales, in- 
cluding cash, notes, open accounts, and liens, were to be kept for the use 
and beneflt of the manufacturer and surrenderëd to it. held that, even 
though the contract was within the registration laws of the state and in- 
valid as against creditors or a trustée in bankruptcy when not registered, 
there was nothing to prevent a delivery of the accounts to the manufac- 
turer at a time when creditors had acquired no lien thereon. 

[Ed. Note. — For other cases, see Assignments, Cent. Dig. §§ 35-39 ; Dec. 
Dig. <®=322.] 

2. Corporations <@^351 — Directors — Liabilitt eor Négligence — Remedt. 

A suit to charge the oflicers and directors of a corporation with Personal 
liability for the misappropriation by the corporation of money held by 
it as agent or trustée for plaintiff, on the theory that they owed plain- 
tiff the duty to so direct and supervise the business of the corporation 

<S^jFor olher cases see same topie & KEY-NUMBBR In ail Key-Numbered Dige'ts & Indexes 
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as to prevent the misappropriation, was properly brought In equlty, upon 
the theory that the directors are quasi trustées. 

[Ed. Note. — For 'other cases, see Corporations, Cent. Dig. §§ 1492, 1493 ; 
Dec. Dig. <®=>351.] 

3. COBPOBATIONS <S=»341 — DlBECTOES — LlABILITY FOB NEGLIGENCE. 

While there is no privity of contract between directors and creditors of 
a corporation, and while the duty of supervision of the managing officers; 
and employés, and the exercise of reasonable care to protect its assets, 
is primarily due to the corporation, a creditor or person dealing with, 
the corporation, reasonably relying upon the discharge of such duty by 
the directors, and showing injury by reason of their failure to discharge 
such duty, has a remedy against them personally. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 1479KL4S4; 
Dec. Dig. <®=>341.] 

4. Corporations <S=333 — Dibectors — Liability fob Négligence. 

A corporation contracted with a manufacturer under which fertilizers 
were furnished for sale, ail proeeeds of sales to be held subject to the 
manufacturer's order. Accounts and obligations for fertilizers sold were 
turned over to the manufacturer and redelivered to the corporation for 
collection, and they were collected and misappropriated. The contract 
and the corporation's receipt for the obligations were signed by the 
secretary and treasurer, who was also manager of the corporation's 
business. It was customary for the président to countersign contracts 
and checks, and it did not appear that the directors other than the officers 
knew the custom was not observed in the particular transaction. The 
directors were not négligent in electing the officers mentioned who were 
apparently compétent and trustworthy. It did not appear that any 
meeting of the directors was held, or was due to be held under the by-laws, 
between the date when the accounts, etc., were received by the corpora- 
tion and the dates when they were collected and misappropriated, or 
that the directors other than such officers knew of the receipt thereof, or 
of the collection and misappropriation. Eeïdi, that the directors other 
than the officers were not personally liable for the misappropriation. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. § 1451; Dec. 
Dig. <@=»333.] 

5. Corporations <®=»333 — Directors — Liability fob Négligence. 

That directors of a corporation received no compensation for their 
services cannot exonerate them of the liability which the law attaches 
for a breach of their duty to direct and supervise the business of the 
corporation. 

[Ed. Note. — For other cases, see Corporations, Cent, Dig. § 1451; Dec. 
Dig. @=>333.] 

6. Corporations <§=333 — Directors — Liability fob Négligence. 

That directors of a mercantile corporation which misappropriated funds 
held by it as agent or trustée for plaintiff were also directors of other 
corporations which received the beneflt and use of the funds so misap- 
propriated did not make them personally liable for the misappropriation, 
in the absence of knowledge on their part of the transaction. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. § 1451; Dec. 
Dig. <®=333.] 

7. COBPOBATIONS <S=>333 DlRECTOBS — LlABILITY FOB NEGLIGENCE. 

The high character and standing in the business life of the community 
of directors in a corporation imposed no higher degree of care upon them 
in the discharge of their duties as directors, though the crédit of the 
corporation was thereby enhanced. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. § 1451; Dec. 
Dig. <@=>333.] 

®s»For other cases see same topic & KEY-NUMBER In ail Key-Numbered Digests & Indexe» 
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8. COBPOBATIONS <®=>361 — DlBECTOBS — ACTIONS FOB BbEACH OF DuTT— BUBDEN 

, or PRooif. 

In a suit to charge directors and officers of a corporation with Person- 
al liability for the misappropriation by the corporation of funds collected 
and held by it as agent or trustée for plaintif?, défendants, who knew of 
or participated in the naisappropriations, had the burden of showing that 
a part of the amounts collected belonged to the corporation and not to 
plaintiff, since a trustée or agent mingling his own property with that of 
bis principal has the burden of either making the séparation or giving the 
court the information necessary to enable it to do so. 

[Ed. Note. — For other cases, see Corporations, Cent Dig. § 1506; Dec. 
Dig. ©=5361.] 

In Equity. Bill by the Virginia-Carolina Chemical Company against 
L. S. Ehrich and others, seeking to charge défendants, managing offi- 
cers and directors of the Rosemary Mercantile Company, Incorporat- 
ed, with personal liability for misapplication by the corporation of 
funds held as agent or trustée of plaintiff. Decree for plaintiff against 
certain défendants, and bill dismissed as to the other défendants. 

Mitchell & Smith, of Charleston, S. C, for plaintiff. 
Kelley & Hinds, of Kingstree, S. C, for défendants. 

CONNOR, District Judge. The plaintiff, which will be referred 
to as the "Chemical Company," is a New Jersey corporation engaged 
in the manufacture and sale of commercial fertilizers. During the 
year 1910, and prior thereto, it maintained an agency in the state of 
South Carolina, for the purpose of making contracts for the sale of 
its manufactured products. The Rosemary Mercantile Company, 
which will be referred to as the "Mercantile Company," was a cor- 
poration created and organized under and pursuant to the laws of 
South Carolina, with power to conduct a gênerai mercantile business, 
buying and selling goods and merchandize, including commercial fer- 
tilizers. Défendants, other than W. D. Morgan and A. C. Hinds, at 
the time of and prior to the transaction with plaintiff, were directors 
of the company. L. S. Ehrich was the président, and B. A. Brown 
secretary and treasurer. 

On February 4, 1910, the Chemical Company entered into a con- 
tract in writing, signed by its duly authorized agent, with the Mercan- 
tile Company, signed "Rosemary Mercantile Company, by B. A. 
Brown." The Chemical Company agreed to deliver to the Mercantile 
Company, at Georgetown, S. C., commercial fertilizers ; a schedule of 
quantity, analysis, and price per ton, being incorporated in the body of 
the contract. 

Among other tliings, it was provided that, until sold, or settled for, 
the fertilizers contracted for and delivered should remain the property 
of the Chemical Company, and, when sold, ail proceeds of sales of 
such fertilizers, including cash, notes, open accounts and liens, and 
ail collections therefrom, should be kept separate and held for the use 
and benefit of the Chemical Company, and subject to its order. The 
Mercantile Company agreed to send, on or before May 1, 1910, to the 
Chemical Company a complète list of time sales, and indorse, if neces- 

&=>For other cases aee same topic & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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sary, and surrender to the Chemical Company, ail notes, liens, bills 
of sale, or any other évidence of debt received by the Mercantile Com- 
pany from purchasers of fertilizers, which were to be returned by 
the Chemical Company to the Mercantile Company, for the purpose, 
only, of collection and remittance to the Chemical Company, and when 
so returned to be receipted for in trust for the Chemical Company. 
In pursuance of the provisions of the contract, the fertilizers were 
delivered to the Mercantile Company, a portion of which were sold to 
its customers, on crédit. 

On the 29th of August, 1910, the Chemical Company delivered to 
the Mercantile Company a number of notes, accounts, and chattel mort- 
gages, amounting to $7,717.00, which represented sales on crédit of 
fertilizers delivered to the Mercantile Company under the terms of 
the contract of February 4, 1910. Thèse notes and accounts had been 
theretofore delivered to the Chemical Company. The Mercantile Com- 
pany, "by B. A. Brown," executed a receipt for the notes, to which 
a schedule was attached, showing names of debtors, securities, and 
amounts. By the terms of the receipt, the Mercantile Company agreed 
"to hold same in trust for collection for the account of said company 
and will hold ail collections of same as they are made for the use and 
benefit of said company and subject to its order as per terms of our 
contract, dated February 4, 1910." The Mercantile Company col- 
lected from, and on account of, the notes, etc., so received by it, the 
sum of $5,188.80. Of the amount so collected, the Mercantile Com- 
pany paid to the Chemical Company the sum of $826.89. The uncol- 
lected notes, etc., held by the Mercantile Company, when it was ad- 
judged bankrupt, were delivered, by Mr. Ehrich, président, to the 
Chemical Company. The Chemical Company collected from the ac- 
counts so delivered to it $85.50, leaving due the Chemical Company, 
on account of the collections, $4,276.41. The Mercantile Company 
became insolvent, and was adjudged bankrupt, March 11, 1911. 

The master finds : 

"That the président, L. S. Ehrich, and the treasurer, B. A. Brown, had ac- 
tual knowiedge of ail transactions set forth in the bill of. complaint, but that 
the other directors, défendants herein, did not hâve any actual knowiedge of 
the contract and the collections made thereunder, other than snch knowiedge 
as they might hâve, generally, of the method of dealing ou the part of the 
Rosewary Mercantile Company in the purchase of fertilizers." 

He further foutnd that défendant J. B. Steele is one of the most 
prominent men in the financial circles of Georgetown, a director of 
numerous corporations, and a man of high standing in the community, 
président of the People's Bank and of the Georgetown Grocery Com- 
pany. The Mercantile Company had been in existence six or seven 
years. Défendant lived in Georgetown, about 16 miles from Rose- 
mary, where the company carried on business. He had no knowiedge 
of the transaction with the Chemical Company or the receipt of the 
notes, etc., nor of collections made therefrom. 

Défendant W. H. Andrews had been, for many years, of the most 
prominent men of the county; identified with large interests and 
probably known to more people than any one else in that section ; lived 
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in Georgetown. He attended the annual meetings of the directors. 
Knew nothing about the transaction with the Chemical Company. 
Knew nothing of the receipt of the secunties or the collection of the 
money. 

Défendant R. M. Barnes was a director during the year 1910. It 
does not very clearly appear when he was elected. Attended two 
meetings, "not more than three," in Georgetown. Knew nothing of* 
the transaction with the Chemical Company until he was served with 
process in this case. Was not at ail familiar with the management 
of the corporation. Manager of the Atlantic Coast Lumber Corpora- 
tion; owned $1,000 stock in the Mercantile Company; paid money 
for it. "Simply bought the stock and paid no attention to the business. 
I had nothing to do with the management of it. Don't remember much 
about it." 

Neither of the directors received a salary. On the 14th of May, 
1910, the Mercantile Company execuited a mortgage conveying to the 
Georgetown Grocery Company its real estate for the purpose of se- 
curing the payment of an indebtedness of $3,000 and an advancement 
of $2,500. L,. S. Ehrich was elected président in 1908, succeeding 
Mr. McCleary, deceased. B. A. Brown was employed as manager. 
He was also secretary and treasurer. The business was conducted by 
him under the management and direction of the président. Mr. Ehr- 
ich says : 

"The understanding was absolutely that no paper was valid unless signed by 
the secretary and countersigned by the président." 

This testimony was objected to by counsel for plaintiff "unless it 
was shown by the formai act of the board of directors to be his duty 
as secretary." 

Mr. Ehrich testified that he instructed Brown not to sign a con- 
tract with the Chemical Company ; that he objected to his doing so. 
Ehrich was also a director and manager of the Georgetown Grocery 
Company, and that the Mercantile Company was largely indebted to 
the Grocery Company; that during the year 1910 the Grocery Com- 
pany sold goods to the Mercantile Company on crédit to a large 
amount. Mr. Ehrich says that some two months after he told Brown 
not to sign a contract, when Tucker, the agent of the Chemical Com- 
pany, was in Georgetown and talked with him about the Georgetown 
Grocery Company, and then about the Rosemary Mercantile Com- 
pany having turned over to him the securities; that he immediately 
took the matter up with Brown ; he said that he had done it. Re- 
ferring to a conversation had with Tucker, before the contract was 
signed, Mr. Ehrich says that he remembered on one occasion that 
Tucker asked him about making a contract with the Georgetown 
Grocery Company and about a contract with the Rosemary Mercan- 
tile Company. 

"I told him that I didn't know what they wanted that year and that he had 
better see Brown. I dont recollect any other interview with Tucker." 

Tucker says that during the month of February (1910) he saw 
Ehrich about selling the Georgetown Grocery Company, of which he 
230 F.— 64 
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was manager, and at the same time suggested that it would save him 
a trip to Rosemary if he would buy for the Rosemary Company. 
Ehrich said that he (Tucker) had best go to Rosemary and inter- 
view Brown, who knew just exactly what they wanted ; that he did 
not. As the resuit of that visit, he made the contract. Ehrich did 
not sign it. While considérable évidence was introduced in regard 
to the manner of dealing, it is manifest that Ehrich knew before any 
of the money from the accounts delivered to the Mercantile Company 
for collection was collected, that Brown had executed the contract, 
sold the fertilizer, and received the notes and accounts for collection 
and used by Brown for the benefît of the Mercantile Company; the 
collections were deposited in the People's Bank of Georgetown to the 
crédit of the Mercantile Company and drawn out upon its checks. 

The case, as presented by the findings of the master, which is sus- 
tained by the évidence, cornes to this : 

The Mercantile Company, in the course of its regular business and 
within the powers conferred by its charter, through its manager, en- 
tered into a contract February 4, 1910, with the Chemical Company, 
for the purchase of commercial fertilizers during the season of that 
year. By the terms of the contract the fertilizers delivered, until sold, 
and the proceeds, whether cash or accounts, notes, etc., and the se- 
curities taken therefor, were and remained the property of the Chem- 
ical Company. At the end of the season, the accounts, notes, chattel 
mortgages, and other securities held by the Mercantile Company were 
delivered to the Chemical Company. In pursuance of the terms of 
the contract, the Chemical Company delivered thèse accounts, notes, 
etc., to the Mercantile Company ; B. A. Brown signing the receipt 
therefor. He collected from thèse claims the sum found by the mas- 
ter and deposited such collections to the crédit of the Mercantile Com- 
pany in the People's Bank of Georgetown, and, except the sum paid 
to the Chemical Company, found by the master, checked the amounts 
out for the benefit of the Mercantile Company. Neither of the de- 
fendants J. B. Steele, W. H. Andrews, nor R. M. Barnes, had any 
knowledge of the contract, the receipt of the notes, etc., and the col- 
lections made thereon. 

[1] Passing, for the présent, the question as to the authority of 
B. A. Brown, secretary and treasurer, who was also manager of the 
business of the Mercantile Company, to exécute the contract of Feb- 
ruary 4, 1910, or to receive the accounts, notes, etc., from which the 
collections were made upon the terms set out in the receipt, and bind 
the corporation, it will be well to dispose of the pivotai questions de- 
bated by counsel. The contract of February 4, 1910, was in the usual 
form and contained the provisions usually found in contracts used by 
fertilizer companies, dealing with merchants to whom they sold fer- 
tilizers to be resold to their customers for cash and on crédit. The 
Suprême Court of South Carolina, in Bank v. Greenville, 97 S. C. 
299, 81 S. E. 634, holds that the contract, so far as the registration 
]aws of the state are concerned, does not constitute a mortgage on 
the accounts, notes, etc. ; wbereas, the Circuit Court of Appeals of 
this Circuit, in Townsend v. Ashpoo 'Fertilizer Company, 212 Fed. 
97, 128 C. C. A. 613, holds that the contract constitutes a mortgage 
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and is, as against creditors or a trustée in bankruptcy, invalid without 
registration. The question as to the effect to be given by the féd- 
éral court to the décision of the state court is considered by Judge 
Smith in Re Floyd and Hayes (D. C.) 225 Fed. 262, in which he fol- 
lowed the décision of the state court. The judgment was afhrmed by 
the Circuit Court of Appeals. In Townsend v. Ashpoo Fertilizer 
Company, supra, the accounts held by Roof, the customer, had not 
been delivered to the Fertilizer Company, at the date of his adjudi- 
cation. It would seem, without regard to th<*. question whether, as 
held in that case, the original contract was within the registration 
laws, and therefore invalid as against the trustée in bankruptcy, that, 
when in pursuance of the terms of the contract, before the adjudica- 
tion in bankruptcy of the customer, the accounts had been delivered 
to the Chemical Company, the relation of mortgagor and mortgagee, 
if it ever existed, ceased, and the Chemical Company held them as its 
own property. 

It does not appear to be very material, except as explaining the 
transaction, whether Brown was authorized to sign the contract of 
February 4, 1910, because the obligations of that contract were, so 
far as thèse accounts are concerned, executed — discharged. The Mer- 
cantile Company ceased to hâve any duty, or obligation, to the Chem- 
ical Company, with respect to the accounts, until delivered. The 
Chemical Company had, by receiving them, assumed the duty of col- 
lection and application of the proceeds to the discharge of the notes 
which it held against the Mercantile Company for the price of the 
fertilizer. At the time they were delivered to the Chemical Company, 
no creditors had acquired any lien upon them. Hence, there was no 
reason why they should not hâve been delivered according to the 
terms of the contract. It was valid as between the parties, without 
registration. Whatever liability, therefore, was imposed upon the 
Mercantile Company, must be found in the receipt of them, on Au- 
gust 29, 1910. It is to the breach of duty assumed by Brown for the 
Mercantile Company, at that time, that the Chemical Company must 
resort to fix liability upon the Mercantile Company. It is true that, 
by the terms of the contract, the Mercantile Company agreed to "sur- 
render" to the Chemical Company the notes, etc., "which are to be 
returned" by the company "for the purpose only of collection and 
remittance, . * * * and when so returned are to be receipted for 
in trust to the company." Thèse several stipulations were complied 
with. It is doubtful whether, disassociated from the contract of Feb- 
ruary 4, 1910, the receipt by Brown, as secretary and manager of the 
Mercantile Company of the notes and accounts, was within the scope 
of his power, and imposed upon the corporation any liability, unless 
it received the amount collected from them. If he had appropriated 
the proceeds to his own use, it is not clear that the Mercantile Com- 
pany would hâve been liable. As he deposited the proceeds to the 
crédit of the Mercantile Company, they could hâve been reached, 
while so held, or, if used, the Mercantile Company would hâve been 
liable to an action for money had and received or, in equity, for an 
accounting. 
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[2] The basis upon which the Chemical Company seeks relief, in 
this suit in equity, is that the Mercantile Company received the money 
in trust, and that its failure to pay it over constituted a breach of such 
trust, and that the défendants, by their négligence, hâve become per- 
sonally liable therefor. This contention is based upon the theory 
that the défendants, by reason of being directors, at the time the notes 
and accounts were received and collected, and the proceeds misap- 
plied, owed the duty to the Chemical Company to so direct and super- 
vise the business of the corporation that the breach of trust would 
hâve been prevented, and the spécifie money, as collected, been paid 
over to the Chemical Company. In this respect, the suit is of first 
impression. Numerous cases are found in which directors of cor- 
porations hâve been held personally liable, either for making repré- 
sentations regarding the value of corporate property, or the financial 
condition of the corporation, whereby parties hâve been induced to 
purchase stock, or loan money, or otherwise extend crédit to the cor- 
poration. The remedy for wrongs of this character is usually sought 
by an action for deceit, wherein the loss sustained constitutes the 
measure of damages. In other cases personal liability is fixed by 
reason of the négligent failure of directors to give to the business of 
the corporation that degree of care which is, by law, imposed upon 
them, resulting either in the loss of the assets by bad management, 
or the default of managing ofhcers. The liability, in this class of de- 
faults, is measured by the extent of the loss sustained by the corpora- 
tion, whose agents they are. Liability incurred for breach of duty, in 
respect to the exercise of due care in the discharge of their duty, may 
be imposed either in an action at law for damages, or suit in equity, 
upon the theory that the directors are quasi trustées. Emerson v. 
Gaither, 103 Md. 364, 64 Atl. 26, 8 L. R. A. (N. S.) 738, 7 Ann. Cas. 
1114 notes. 

This suit is properly brought in equity. Assuming that a liability 
to exécute the trust was imposed by the receipt of the notes and ac- 
counts, upon the corporation, and that the Chemical Company would 
be entitled to a decree against it, directing the payment of the amount 
collected and not paid over for a breach of trust, the question pre- 
sented is whether, upon the facts found by the master, the défendants, 
directors, are personally liable therefor. The foundation of the al- 
leged liability sought to be imposed upon the directors is analogous 
to that stated bv Mr. Chief Tustice Fuller in Briggs v. Spaulding, 141 
U. S. 132, 145, il Sup. Ct. 924, 928 [35 L. Ed. 662], wherein he'says: 

"It is not contended that the défendants knowingly violated, or permitted 
the violation of, any of the provisions of the Banking Act, or that they were 
guilty of any dishonesty in administering the affaire of the bank ; but it is 
chargea that they did not diligently perforai duties devolved upon them by 
the act." 

That was a suit in equity by the receiver of an insolvent national 
bank against the directors, in which it was sought to fix them with 
Personal liability, for negligently failing to discharge their duties, re- 
sulting in violations, by the cashier, of the provisions of the act and 
wasting of the assets of the bank. The court discusses their liability, 
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both as to the violations of the provisions of the statute by the man- 
aging officers, and failing to perform their duties independent of the 
statute. 

[3] It is well settled that, while there is no privity of contract be- 
tween the directors and the creditors of a corporation, and that the 
duty of supervision of the managing officers and employés, and the 
exercise of reasonable care to protect its assets, is primarily due to 
the corporation, a creditor or person dealing with the corporation, 
reasonably relying upon the discharge of such duty by the directors, 
and showing in jury by reason of their failure to do, has a remédiai 
right against them personally. For torts, deceits, misrepresentations, 
etc., resulting in damage, the foundation of the liability to the person 
injured is clear. The same is true when the corporation commits a 
tort and the offker or director has actual knowledge of and partici- 
pâtes m it. Whën, however, it is sought to fix personal liability for 
négligence, and extend such liability to corporate acts of which the 
director has no personal knowledge, or in which he takes no active 
part, the courts find difficulty in finding the basis, and fixing the ex- 
tent, of the liability. In Briggs v. Spaulding, supra, defining the du- 
ties of directors of banks, in respect to the degree of care which should 
be imposed, the Chief Justice says : 

"Bank directors are often styled trustées, but not in any technical sensé. 
The relation between them and the corporation is rather that of principal and 
agent, certainly so far as creditors are concerned, between whom and the 
corporation the relation is that of contract and not of trust. But, undoubted- 
ly, under circumstances, they may be treated as occupying the position of 
trustées to cestui que trust." 

In a récent work, in which the decided cases are reviewed, it is said : 

"In discussing, and determining, the liability of officers and other agents 
of corporations, for négligence, the judges hâve employed language which is 
often irreconcilable and formulated rules which, however well understood in 
the abstract, hâve been difficult of application, and hâve led to conflicting 
judginents upon facts substantially identical." 7 Euling Case Law, 491. 

The increase in the number and variety, in respect to the character 
of business in which they engage, of private corporations, hâve im- 
posed upon the courts the duty of finding a légal basis for fixing the 
relationship between the corporation, stockholders, and creditors, and 
its directors. That the court was impressed with the necessity of 
careful considération, and the use of well-considered language in 
Briggs v. Spaulding, supra, is manifest from a careful examination 
of the opinion written by the Chief Justice. Corporations conduct 
their opérations only through the médium of agents, and thèse agents 
must be selected either by the stockholders, directors, or the président, 
or other managing officers. In the sélection of thèse officers or agents, 
as in ail other matters, the board of directors must act jointly, and as 
a board; hence it is difficult tp fix personal, individual, responsibility 
for mistakes of judgments, or négligence. After an examination of, 
and making quotations from, the best considered décisions, the Chief 
Justice reaches the conclusion that: 

"The degree of care to which thèse défendants were bound is that which 
ordinarily prudent and diligent men would exercise under similar circum- 
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stances, and fn determining that the restrictions of the statute and usages 
of business should be taken into account. What may be négligence in one 
case may not be want of ordinary care in another, and the question of négli- 
gence is therefore ultimately a question of fact, to be determined under ail the 
circumstances." 

[4] There is nothing in the évidence indicating négligence, in the 
élection of Mr. Ehrich, as président, and Mr. Brown as secretary and 
treasurer, and manager of the business, or in the extent of the power 
conferred upon them. Mr. Ehrich was the manager of the George- 
town Grocery Company and, so far as appears, was compétent and 
trustworthy. The same is true of Brown. It appears from his évi- 
dence, and from checks introduced, that it was customary for the 
président to countersign contracts and checks, although he did not 
sign the contract, or the notes, given to the Chemical Company. This 
is not material on the question of the liability of the corporation, but 
is relevant in regard to the manner in which the business was con- 
ducted, so far as the personal liability of the directors is concerned. 
Thete is no évidence that the directors knew that this custom was not 
observed in this transaction. The alleged négligence cornes to this : 
The failure of the directors to know that the contract was made, that 
the notes and accounts were delivered and collected, and the pro- 
ceeds were not paid over. Unfortunately, the book containing the 
record of the meetings of the board of directors has been lost. I con- 
cur with the master that the loss is not very satisfactorily explained, 
but there is no suggestion that. it was ever in the keeping or custody 
of the défendants Steele, Andrews, or Barnes. It appears that they 
held annual meetings. If they did not hold regular meetings so fre- 
quently as they should, this cannot be imputed as actionable négli- 
gence on the part of individual directors. If the receiver, or other 
représentative of the corporation, was suing for neglect to give that 
degree of attention to the business which the law required, and it ap- 
peared that, by reason of the course which, upon their own state- 
ments, the défendants pursued, the assets were wasted or misappro- 
priated, I am of the opinion that he would be entitled to a decree, the 
amount of which would dépend upon the extent to which the corpo- 
ration sustained loss, by reason of such breach of duty. That, how- 
ever, is not the case with which we are dealing. The charge is that 
a spécifie sum.derived from a spécifie transaction was misappropriated 
by the managing officer of the corporation, and that he was enabled 
to do so by reason of the négligence of the défendants. The alleged 
négligence consists either in their failing to hold meetings of the 
board of directors, or to make proper examination at the annual meet- 
ing, or in failing to examine the books of the corporation between 
August 29, 1910, when the notes and accounts were received, and the 
dates upon which they were collected and misappropriated. This 
date is not fixed, but it must hâve been during the fall of the year 
1910. It does not appear that, during thèse dates, any meeting of the 
directors was due to be held under the by-laws, or that any meeting 
was in fact held. Referring again to the opinion in Briggs v. Spauld- 
ing, supra, dealing with a question somewhat analogous, it is said : 
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"The business of the bank had been conducted for years by the président, 
assisted by the other executive offlcers, and it had seemingly been well con- 
ducted. * * * Nor was there any violation of law in permitting him to 
conduct its business, for he was duly authorized to do so under the provisions 
of the act. We do not mean that this dispensed with reasonable oversight by 
the directors, but that belongs to a différent branch of the enquiry." 

To the suggestion that the défendants should hâve insisted on meet- 
ings of the board of directors, or had spécial meetings called, or oth- 
erwise made personal inspection of the affairs of the bank, and, if 
they had done so, they would hâve discovered the condition of the 
bank and prevented losses occurring subsequently, it is said : 

"Hère, again, it should be observed that even trustées are not liable for 
the wrongful acts of their cotrustees, unless they conuive at theui, or are 
guilty of négligence conducive to their commission." 

In that case, there were large transactions in gross violations of ex- 
press prohibitions of the Banking Act, which it was conceded would 
hâve been disclosed by a thorough examination of the books. As to 
thèse defaults, it was said that: 

"It could not be laid down as a rule that there is an unavoidable préemp- 
tion of rascality of one's agents in business transactions, and that the degree 
of watchfulness must be proportioned to that presumption." 

The language used by the Vice Chancellor in Scott v. DePeyster, 1 
Edw. Ch. 513, and in Wakeman v. Dalley, 51 N. Y. 27, 10 Am. Rep. 
551, is quoted with approval. From the opinion in Hallmark's Case, 
9 Ch. D. 329, the f ollowing language is quoted : 

"It is contended that Hallmark, being a director, must be taken to hâve 
known the contents of ail the books and documents of the company, and so 
to hâve known that his name was on the register of shares for 50 shares. But 
he swears that in fact he did not know that any shares ha'd been allotted to 
him. Is knowledge to be imputed to him under any rule of law? < As a matter 
of fact, no one can suppose that a director of a company knows everything 
which is entered on the books, and I see no reason why knowledge should 
be imputed to him which he does not possess in fact." 

The Chief Justice says: 

"We are of the opinion that thèse défendants should not be subjected to lia- 
bility upon the ground of want of ordinary care, because they did not compel 
the board of directors to make such an investigation and did not themselves 
individually conduct an examination during their short period of service, or 
because they did not happen to go among the clerks and look through the 
books, or call for and run over the bills receivable." 

This, and many of the .other cases, found in the reports, involved 
the duty of directors of banks. Marshall v. Farmers' & Mechanics' 
Savings Bank, 85 Va. 676, 8 S. E. 586, 2 L- R. A. 534, 17 Am. St. 
Rep. 84. See, also, 7 Ruling Case Law, § 454, and cases cited. 

No higher degree of care should be imposed upon directors of 
mercantile corporations. The right of the Chemical Company to 
hold the directors to personal liability in this case is dépendent upon 
showing négligence in respect to the spécifie transaction, and that 
such négligence was the proximate cause of the wrongful conduct of 
the secretary and treasurer. 

[5] I concur with the standing master that the fact that the direc- 



1016 230 FEDERAL REPORTEE 

tors received no compensation for their services cannot be pleaded in 
exonération bf the liability which the law attaches for a breach of 
duty. While I also concur in his opinion that attending one or two 
annual meetings and passing upon matters which might be brought 
before them does not measure up to the standard of care which the 
law imposed upon them, I am unable to follow his conclusion that this 
conduct or failure to discharge their duty in this respect affected or 
resulted in the loss sustained by the Chemical Company. If it be 
conceded that knowledge of the existence of the contract of Febru- 
ary 4, 1910, should be imputed to them, although, as the master cor- 
rectly finds, in fact, they did not know of its exécution, it does not 
follow that between August 29, 1910, and the time the money was 
collected and misapplied, there was any duty imposed upon them fixing 
them with implied or constructive notice that the accounts, notes, etc., 
had been delivered to Brown, that he was collecting and misapplying 
the money. 

[6, 7] To the suggestion that corporations of which défendants 
were directors and stockholders received the benefit and use of the 
trust' funds, and they thereby reaped the benefit of them, it would seem 
that while such corporations would be liable to account for such 
amounts as they received from notes and accounts belonging to the 
Chemical Company, in the absence of knowledge that they were doing 
so, no personal liability would attach to défendants. If they had 
knowledge that the misappropriation was being made by Brown, they 
would be personally liable without regard to their relations to other 
corporations. While very naturally the high character and standing 
in the business life of the community of the défendants enhanced the 
crédit of the Mercantile Company, the degree of care in the discharge 
of their duties imposed upon them was no higher for that reason. 
If the question of their knowledge of the manner in which the busi- 
ness, in respect to this transaction, was being conducted, was in de- 
bate, their intelligence, business capacity, and expérience would be 
relevant ; but when, as hère, the facts are undisputed, the rule of law 
is not changed by considérations of this character. As private cor- 
porations, conducting ail manner of business, increase, and the ex- 
tent of their transactions with persons other than stockholders en- 
larges, the courts will find a basis for légal liability of directors, to 
persons dealing with them, which, while not imposing unreasonable 
burdens or hardships on directors, will fix with more certainty the 
degree of care which they will be required to exercise, and the extent 
of their liability to persons who sustain damage by a failure to meet 
and discharge the obligation. Many of the éléments entering into the 
considération of the subject are not found in this case. 

[8] Without dealing with ail of the exceptions filed by the défend- 
ants, other than L. S. Ehrich and B. A. Brown, I am constrained 
to direct that the bill be dismissed as to défendants W. H. Andrews, 
J. B. Steele, and R. M. Barnes. I concur in the conclusions of the 
standing master as to L. S. Ehrich and B. A. Brown. It is suggested 
that a part of the amounts collected from the notes and accounts were 
due the Mercantile Company for goods and supplies other than the 
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fertilizers, and that quoad such amounts there was no misappropria- 
tion. If this be true, the burden was on the défendants Ehrich and 
Brown to show the extent of such amounts, so that the master could 
separate them f rom those due for fertilizers ; it was their duty to keep 
the amounts collected for fertilizers separate; the receipt states that 
the amount of the accounts was due for fertilizers. It is well settled, 
both upon reason and authority, that, when a trustée or agent mingles 
his own property with that of his principal, the burden is upon him to 
either make the séparation or give to the court the information neces- 
sary to enable it to do so. The conclusion to which I hâve arrived 
renders it unnecessary to pass upon many of the exceptions to the 
report of the master, in regard to the admissibility of évidence entries 
on the books, etc. 

A decree will be drawn dismissing the bill as to ail of the défendants 
except L. S. Ehrich and B. A. Brown. The exceptions as to them are 
overruled; a decree will be signed, as to them, in accordance with 
the conclusions of the master. 



THE ATHINAI 
(District Court, S. D. New York. February 8, 1916.) 

L Maritime Liens <S=9 — Statutory Liens — Enforcement. 

The gênerai maritime law gives no lien enforceable in rem against a 
ship bringing into port passengers stricken with disease or exposed to 
infection, and support for such a lien must be found in some statute en- 
acted by compétent authority, and the provisions of such statute must be 
reasonably complied with. 

[Ed. Note. — For other cases, see Maritime Liens, Cent Dig. § 13 ; Dec. 
Dig. @=9.] 

2. Maritime Liens ©=57 — Statutory Liens — Power of State. 

It is beyond the power of a state to create a lien enforceable in ad- 
miralty by process in rem against a foreign ship. 

[Ed. Note. — For other cases, see Maritime Liens, Cent. Dig. § 96; Dec. 
Dig. @=57.] 

3. Maritime Liens <S=>32 — Statutory Liens — Suit for Enforcement. 

Under Public Health Law of New York (Consol. Laws N. Y. e. 45) § 138, 
as amended by Laws N. Y. 1913, c. 162, § 1, which provides for a lien on a 
vessel for charges and expenses incurred by a health officer with respect 
to the crew or passengers of such vessel, to be enforced "in the manner 
provided in the lien law for the enforcement of liens upon vessels," the 
filing of a notice by such officer in the county clerk's office as provided 
in such lien law is an essential condition précèdent to a suit to en- 
force such lien. 

[Ed. Note —For other cases, see Maritime Liens, Cent. Dig. §§ 49-52 ; 
Dec. Dig. ®=j32.] 

In Admiralty. Suit by Joseph J. O'Connell, as health officer, against 
the Greek steamship Athinai, to enf orce a lien for officiai disbursements 
and expenses. Libel dismissed. 

Final hearing in admiralty ; libel asserting a lien upon the Athinai for the 
officiai disbursements and expenses of libelant, under the following circum- 

€=3For other cases see same topic & KEY-NUMBEU in ail Key-Nuinbered Digests & Indexes 
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stances: Thls Greek stenmship arrived In New York Harbor from foreign 
parts on February 28, 1914. She carried numerous immigrant passengers. 
Libelant acting under authority ôf sundry statutes of New York, creating nia 
office and deflning its powers and- duties, inspectée the Athinai to discover 
whetber there existed on board any quarantinable disease. He found several 
cases of meningitis, a malady either épidémie or contagious, and admittedly re- 
quiring préventive action by the quarantine authority, viz., himself. This 
inspection took place at the Quarantine Station on Staten Island. Libelant 
immediately ordered the passengers removed from the steamship, those 
actually ill to Swinburno Island, and the rest to Hoffman Island, both of 
which islands are in the lower harbor. Therefore the passengers had to 
retrace some miles of their voyage to get there. 

This libel is filed in rem to recover the cost to the state of New York, at 
priées admittedly reasonable, for board, lodging, and hospital service to the 
afflicted or exposed passengers \intil such tiine as libelant considered it safe 
to hand them over to the immigration authorities at Ellis Island. The charge 
amounts to $4,551.50, and was first presented to the agent of the claimants 
on March 30, 1914. No effort was made to hold or seize the steamship itself 
until this libel was filed July 31, 1914. Release from seizure under the libel 
was obtained on usual stipulation. The libel sets forth the material part of 
the foregoing undisputed facts, and then allèges that for the sum of money 
above stated a liefi exists "on said steamship" for the satisfaction of which 
prayer is made that the vessel be condemned and sold, in the common form. 

The Attorney General of New York and Edgar Bromberger, Deputy 
Atty. Gen., for libelant. 

Alvin C. Cass, of New York City, for claimant. 

HOUGH, District Judge (after stating the facts as above). It is 
assumed, for purposes of décision, that quarantine régulations gen- 
erally are within the powers of the several states, unless and until 
Congress, in the exercise of the commerce clause of the Constitution, 
chooses to assume control of that subject. Morgan v. Louisiana, 118 
U. S. 455, 6 Sup. Ct. 1114, 30 L. Ed. 237. 

[1] It is further considered beyond dispute that for services or 
expenditures such as shown hère, the gênerai maritime law provides 
no remedy or cause of action, enforceable in rem against the ship 
bringing into port passengers or others (not being members- of the 
crew) either stricken with disease or exposed to infection. The duty, 
and therefore the liability, of any ship to the crew thereof need not 
be now inquired into. It follows that in order to justify this libel, 
support for the asserted lien must be found in some statute enacted by 
proper authority, and, further (if such statute be found) that the pro- 
visions thereof must be reasonably complied with, however bénéficiai 
may be the statute, and benevolent its interprétation. 

Furthermore, any such législation, créative of a lien enforceable in 
admiralty, and upon shipping, must rest upon the making or implica- 
tion of a contract maritime in its nature, or on the commission of a 
maritime tort. Thus an act conferring a lien for the building of a 
vessel does not give admiralty jurisdiction, because of the nonmaritime 
nature of the contract therefor (Roach v. Chapman, 22 How. 129, 16 
L. Ed. 294; Norton v. Switzer, 93 U. S. 355, 23 L. Ed. 903), while 
for death by wrongful act on shipboard a lien may be conferred be- 
cause the tort by reason of the place of its committing is plainly mari- 
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time (The Corsair, 145 U. S. 355, 12 Sup. Ct. 949, 36 L. Ed. 727? 
The Onoko, 107 Fed. 984, 47 C. C. A. 111, and cases cited). 

There is admittedly no statute of the United States affecting the 
matter at bar. The existence of a lien and jurisdiction to enforce it 
must ultimately dépend upon the Public Health Law of New York 
(as amended in 1913), as it stood when the Athinai was quarantined. 

Section 138 of this statute provides that charges such as now sued 
for "shall be a lien on the vessels * * * in relation to which they 
shall hâve been made" ; also that if the owner or agent of the vessel 
(if the owner does not réside in the United States) does not pay the 
charges within three days after présentation of same, "the health offi- 
cer [viz., this libelant] may proceed to enforce such lien in the mari- 
ner provided in the Lien Law for the enforcement of liens upon ves- 
sels." 

Section 139 specially provides for recovery of charges for care of 
passengers (as in this case) thus: 

"The health officer may maintain an action against the owners] to recover 
for such expenses, which shall be a lien upon the vessel, to be enforced as 
other liens thereon by him." 

Section 103 also generally déclares that payment of charges au- 
thorized by the statute may be enforced "by process of law against 
the vessel." 

Much might be said as to the nature of the lien sought to be created 
by thèse not very well chosen words. There are other sentences of 
the statute which clearly authorize a physical détention of the ship, 
until payment made or security given. This is a merely possessory 
lien, with which (as such) admiralty has no concern. 

It is also worthy of note that the act might be construed as merely 
creating a jus ad rem, such as is asserted by attachment both in ad- 
miralty and at common law. Of this it suffices to say that the spécu- 
lation is not relevant, for by the very framework of this suit — by the 
nature of the process herein — there is asserted and must be substan- 
tiated that jus in re or lien in the nature thereof, without which no 
action in rem can be sustained. 

The nature of a maritime lien is set forth notably by Fuller, C. J., 
in Moran v. Sturges, 154 U. S. 256, 14 Sup. Ct. 1019, 38 L. Ed. 981, 
and Field, J., in the Rock Island Bridge Case, 6 Wall. 215, 18 L. Ed. 
753. Liens created by state statutes for necessaries are, in their na- 
ture, maritime, and are accepted in the American admiralty by the 
anomalous doctrine of The Lottawanna, 21 Wall. 558, 22 L. Ed. 654; 
The J. E. Rumbell, 148 U. S. 1, 13 Sup. Ct. 498, 37 L. Ed. 345. 

It may then be assumed (but not decided) that the Législature of 
this state intended to create (at the best) a lien of the nature of a 
marine lien; i. e., jus in re. Unless that be the case, this libel must be 
dismissed because brought upon a false construction of the législative 
intent. 

On this necessary assumption, I do not find it obligatory or useful 
to discuss the nature of the services rendered or expenses incurred, 
whether maritime or not, nor to ascertain whether the lien rests upon 
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a tort by the ship, in bringing into the port infected passengers, nor 
whether penalties or taxes in support of quarantine régulations may be 
enforced as liens against vessels, ail which matters hâve been most 
interestingly presented in briefs of counsel. There is no higher nor 
more bénéficiai lien known to marine law than that for necessaries and 
repairs, and I assume (but do not décide) that the services and ex- 
penses hère shown rank with such well-known benefits to shipping. 

[2] Libelant can ask no more than this; but having made ail thèse 
concessions, it still remains true, and I think obviously so, that : 

(1) It is beyond the power of any state to create a lien enforceable 
in the admiralty by process in rem against a f oreign ship ; and (2) 
if such was the intent of the Législature, and if such purpose were 
constitutional, this libelant has not observed the method of procédure 
by which, and by which alone, he can enforce the lien thus created. 

On the first point, The Roanoke, 189 U. S. 185, 23 Sup. Ct. 491, 
47 L. Ed. 770, is substantially conclusive. The reasoning of Brown, 
J., is inconsistent with any other conclusion. But see especially page 
.194 of 189 U. S., 23 Sup. Ct. 491, 47 L. Ed. 770, where it is noted 
that the right of a state to create liens for necessaries furnished to 
foreign vessels is, "in any case, open to grave doubt," citing The 
Chusan, 2 Story, 455, Fed. Cas. No. 2,717, and The Lyndhurst (D. 
C.) 48 Fed. 839. Thèse opinions of Justice Story and Judge Addison 
Brown render superfluous any remarks of mine ; unless ship's re- 
pairs are to be regarded as inferior in quality to and différent in prin- 
ciple from board and hospital attendance for passengers. That such 
is not the case is, I think, obvious on statement of the proposition. 

[3] As to the second point, it is fundamental that where a method 
of enforcing a right is given by statute, it must be adhered to, as a pre- 
requisite to relief. This libelant has not filed the notice in the county 
clerk's office, provided for by the Lien Law of New York (Consol. 
Laws N. Y. c. 33, § 10), and this he is plainly required to do by the 
Health Law (ut supra). This was always held a prerequisite for en- 
forcing the state lien for repairs, etc., as is well known to every prac- 
titioner familiar with proceedings prior to the passage of the Fédéral 
Lien Law. See The Catherine Whiting, 99 Fed. 445, 39 C. C. A. 592. 

The libel is dismissed, but as there is lack of jurisdiction, there will 
be no costs. 
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CHAN PONG v. TJNITED STATES (two cases). (Circuit Court of Appeals, 
Ninth Circuit. March 16, 1916.) Nos. 2605, 2606. In Error to the District 
Court of the United States for the First Division of the Northern District ot 
California. George J. Hatfield, of San Francisco, Cal., for plaintiff in error. 
John W. Preston, U. S. Atty., and Caspar A. Ornbaum, Asst. U. S. Atty., both 
of San Francisco, Cal. Dismissed for noncompliance by plaintiff in error with 
rules 23 and 24 (150 Fed. xxxii, xxxiii, 79 C. C. A. xxxii, xxxiii) — failure of 
plaintiif in error to print record under rule 23, and to file a printed brief, un- 
der rule 24. 



DUPLEX ENVELOPE Co., Inc., v. A. S. KRATZ CO., Inc., et al. (Circuit 
Court of Appeals, Fourth Circuit. February 24, 1916.) No. 1404. Appeal 
from the District Court of the United States for the Eastern District of Vir- 
ginia, at Richmond; Edmund Waddill, Jr., Judge. Suit by the Duplex En- 
velope Company, Incorporated, against the A. S. Kratz Company, Incorporated, 
and another. From a decree (225 Fed. 68) dismissing the bill, coniplainant ap- 
peals. Affirmed. Mel ville Church, of Washington, D. C. (C. V. Meredith, of 
Richmond, Va., on the brief), for appellant. George' A. Prévost, of Washing- 
ton, D. C., and Hill Carter, of Richmond, Va. (L. P. Whitaker, of Washington, 
D. C, on the brief), for appellees. Before PRITCHARD, KNAPP, and 
WOODS, Circuit Judges. 

PER CURIAM. We aïe satisfied after careful study of the case that the 
court below was right in dismissing the bill, and deem it unnecessary to add 
anything to the views expressed by the learned District Judge. The decree is 
accordingly affirmed on his opinion. Affirmed. 



F. F. SLOCOMB & CO., Inc., v. A. C. LAYMAN MACH. CO. (Circuit Court 
of Appeals, Third Circuit. March 9, 1916. Rehearing Denied May 3, 1916.) 
No. 2001. Appeal from the District Court of the United States for the Dis- 
trict of Delaware; Edward G. Bradford, Judge. E. H. Fairbanks, of Phila- 
delphia, Pa., for appellant. William S. Jackson and Howson & Howson, ail of 
Philadelphia, Pa., for appellee. Before BUFFINGTON, McPHERSON, and 
WOOLLEY, Circuit Judges. 

PER CURIAM. In this patent case we hâve had the benefit of an able 
and illuminating opinion by the judge below, which is reported in 227 Fed. 
94. The case was thoroughly argued in this court, and has since had our 
careful examination and considération. We find no error in the decree below, 
and it will be affirmed. An opinion by us would simply be an effort to restate 
in différent language what has already been so well said by Judge Bradford! 
We avoid needless duplication by adopting his opinion as expressive of our 
views. 



GARDINER v. WM. S. BUTLER & CO., Inc., et al. (Circuit Court of Ap- 
peals, First Circuit. December 9, 1915.) No. 1102. Appeal from the District 
Court of the United States for the District of Massachusetts ; Frédéric Dodge, 
Judge. Alexander Whiteside, of Boston, Mass. (C. Claflin Davis and Warren, 
Garfield, Whiteside & Lamson, ail of Boston, Mass., with him on the brief), 
for appellant. Frederick H. Nash, of Boston, Mass. (Charles F. Choate, Jr., of 
Boston, Mass., with him on the brief), for appellees. Before PUTNAM and 
BINGHAM, Circuit Judges, and BROWN, District Judge. 

PER CURIAM. This case is concluded, so far as we are concerned, by 
our décision in Wm. Filene's Sons Co. v. Weed, 230 Fed. 31, C. C. A. — , 
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passed down at our présent session, whtch two cases were heard practically 
simultaneously. The judgment of the District Court is affirmed, with interest ; 
and the appellees recover their costs of appeal. 

PUTNAM, J. I concur in the resuit. The District Court applied to this 
case the rule of Slocum v. Soliday, 183 Fed. 410, 412, 106 C. C. A. 56. I do 
not know whether the case is governed by this rule or not; but, in the ab- 
sence of authorities otherwise, I feel bound by it. The application of this 
case cuts up ail the further reasoning contained in this opinion of the court. 
Therefore I concur that the case is governed by Slocum v. Soliday, and décline 
to enter into further discussion. 



HALL v. NASHVILLE, C. & ST. L. RY. (Circuit Court of Appeals, Fifth 
Circuit. March 27, 1916.) No. 2840. In Error to the District Court of the 
United States for the Northern District of Alabama ; William I. Grubb, Judge. 
S. S. Pleasants and R. E. Smith, both of Huntsville, Ala., and James D. 
Richardson, Jr., of Murfreesboro, Tenn., for plaintitï in error. Paul Speake, 
of Huntsville, Ala., and W. B. Lamb, of Fayetteville, Tenn., for défendant 
in error. Before PARDEE and WALKER, Circuit Judges, and M AXE Y, Dis- 
trict Judge. 

PER CURIAM. On full considération of the record and arguments, we flnd 
no réversible error in the proceedings in this case. The judgment is affirmed. 



HEREFORD v. HOUCHINS. (Circuit Court of Appeals, Fifth Circuit. 
March 27, 1916.) No. 2735. In Error to the District Court of the United 
States for the Northern District of Alabama; Wiiyam I. Grubb, Judge. S. 
S. Pleasants and Douglass Taylor, both of Huntsville, Ala., for plaintiff in 
error. Paul Speake and R. E. Smith, both of Huntsville, Ala., for défend- 
ant in error. Before PARDEE and WALKER, Circuit Judges, and MAXEY, 
District Judge. 

PER CURIAM. We find no réversible error assigned or patent of record. 
The judgment of the District Court is affirmed. 



LAMAR v. UNITED STATES. (Circuit .Court of Appeals, Second Circuit. 
Febniary 11, 1916.) No. 59. In Error to the District Court of the United 
States for the Southern District of New York. David Lamar was convicted 
of an offense, and he brought a writ of error, which was heretofore dismissed. 

On motion. Motion denied. See, also, 227 Fed. 1019, — C. C. A. . Before 

COXE, WARD, and ROGERS, Circuit Judges. 

PER CURIAM. The défendant deliberately and with full knowledge elected 
to proceed in the Suprême Court, which court dismissed his writ. His 
writ from this court was on October 15, 1915, dismissed. It is too late now 
to grant the relief asked for. The motion is denied. 



MAYOR AND CITY COUNCIL OF BALTIMORE v. THACHER. (Circuit 
Court of Appeals, Fourth Circuit. February 2, 1916.) No. 1378. Appeal from 
the District Court of the United States for the District of Maryland, at Balti- 
more ; John C. Rose, Judge. Suit by Edwin Thacher against the Mayor and 
City Council of Baltimore. From a decree for complainant (219 Fed. 909), 
défendant appeals. Afflrmed. Richard S. Culbreth, of Baltimore, Md. (S. S. 
Fleld and Alexander Preston, both of Baltimore, Md., on the brief), for ap- 
pellant. George M. Brady, of Baltimore, Md., and Frank H. Drury, of 
Chicago, 111. (Maloy & Brady, of Baltimore, Md., and Jones, Addington, Ames 
& Seibold, of Chicago, 111., on the brief), for appellee. Before PRITCHARD, 
KNAPP, and WOODS, Circuit Judges. 

PER CURIAM. The decree of the District Court is afflrmed, on the rea- 
soning in the opinion of that court. Affirmed. 
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Ex parte ONG CHEB KOH. ONG CHEB KOH v. UNITED STATES. (Cir- 
cuit Court of Appeals, Ninth Circuit April 14, 1916.) No. 2778. Appeal 
from thé District Court of the United States for tlie First Division of the- 
Northern District of California. Francis H. Boland, of San Francisco, Cal., 
for appellant John W. Preston, U. S. Atty., of San Francisco, Cal. Dismiss- 
ed by clerk, under rule 20 (150 Fed. xxxi, 79 C. C. A. xxxi), pursuant to stipu- 
lation of counsel for respective parties. 



OSTEKMAN y. ANACONDA COPPER MINING CO. (Circuit Court of Ap- 
peals, Ninth Circuit. Mareh 28, 1916.) No. 2707. In Error to the District 
Court of the United States for the District of Montana. L. O. Evans, of Butte, 
Mont., W. B. Rodgers, of Anaconda, Mont, and D. Gay Stivers, of Butte, Mont, 
for défendant in error. On motion of counsel for défendant in error, writ of 
error disiuissed for the noncomplianœ by the plaintiff in error with the provi- 
sions of subdivision 1 of rule 16 of the rules of practiee of this court (150 Fed. 
xxix, 79 C. C. A. xxix) ; the plaintiff in error having failed to file a record 
thereof and to docket the case by or before the return day required by said 
rule. 



SOUTHERN RY. CO. v. ROBERTSON. (Circuit Court of Appeals, Fifth Cir- 
cuit Mareh 27, 1916.) No. 2835. In Error to the District Court of the Unit- 
ed States for the Northern District of Alabama; William I. Grubb, Judge. 
Lawrence Cooper, of Huntsville, Ala., for plaintiff in error. S. S. Pleasanta 
and R, & Smith, both of Huntsville, Ala., for défendant in error. Before 
PARDEE and WALKER, Circuit Judges, and MAXEY, District Jùdge. 

PER CUR1AM. An examination of the transcript in the light of the briefa 
of counsel satisties us that there is no réversible error in any of the rulings 
eoniplained of, that the évidence supports the finding that the plaintiff in 
error was guilty of négligence, and that the défendant in error did »ot eon- 
tribute to her own injury. Judgment afflrmed. 



In re VANOSCOPE CO. (Circuit Court of Appeals, Second Circuit Feb- 
ruary 11, 1916.) No. 214. Pétition to Revise Order of the District Court of 
the United States for the Southern District of New York. In the matter of 
the Vanoscope Company, bankrupt, in which William D. Lovv'ery files a péti- 
tion to revise an order of the District Court On motion. Motion denled. 
Before COXE, WARD, and ROGERS, Circuit Judges. 

PER CURIAM. We think this motion should be denied. We cannot intelli- 
geutly dispose of the matter on this motion, which should be postponed until 
the matter cornes hère in the ordinary course. 



WOO WAH CHUCK v. UNITED STATES. (Circuit Court of Appeals, 
Ninth Circuit. Mareh 16, 1916.) No. 2763. Appeal from the District Court 
of the United States for the First Division of the Northern District of Cali- 
fornia. S. C. Wright, of San Francisco, Cal., for appellant John W. Pres- 
ton, U. S. Atty., of San Francisco, Cal. Dismissed by the clerk, under rule 
20 (150 Fed. xxxi, 79 C. C. A. xxxi), pursuant to agreement of counsel for 
respective parties. 
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